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Western Auto Stores_ e me e memme—m—————ae 1605
Western Fiction Publishing Co., Inc. et &l oo i ... 1615
Western Manufacturing Co. - ceececvoaceecccece cccccccccccan -. 1574
Whisk Co. of New York, InC e ccoeoomom e ccceccccee cemomccceaes 1670
Whiteside €O mavmn oo e e cecccceeccecacme—————eee mmecemam - 1637
Whittemore Bros. Corp. o eccco oo occccaccccccccccamcmaacceaaan 1778
Wilbert Produtts Co., InC. o v cevceee oo cecccccccccccecccmcccmmcene 1778
Wm. Freihofer Baking Co. €t &l. . .o oo e ccccecccccccccmaan 1586
Wilson, Arthur T. (The Fernol C0.) - c e e cceccccccecamemvaaaanm——- 1766

Wilson, Arthur T. (The Sas-Nak C0.) c o cccv e ceccemmccamccnana 1758
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TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF
ORDERS OF THE COMMISSION HAVE BEEN FILED IN
THE UNITED STATES CIRCUIT COURTS OF APPEALS
FROM NOVEMBER 1, 1941, TO JUNE 30, 1942, INCLUSIVE

Name
JERGENS-WOODBURY SALES CORP._._._ . __.._.___.___
Petition for review filed in Circuit Court of Appeals for the
Sixth Circuit on November 6, 1941.
POND’S EXTRACT CO__ " i,
Petition for review filed in Circuit Court of Appeals for the
Second Cireuit on November 8, 1941, .
PERFECT VOICE INSTITUTE, ET AL oo ool
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on November 14, 1941.
NORMANDIE ET CIE. oo oo ceeaaeee
Petition for review filed in Circuit Court of Appeals for the
First Circuit on December 5, 1941, Commission’s order af-
firmed by consent decree February 18, 1942.
JOAN (. GELSB, LEON A, SPILO AND MORRIS GELB....
Petition for review filed in Circuit Court of Appealsfor the
Second Circuit on December 6, 1941,
THE GERRARD CO., INC. ET AL oo ooooeeees
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on December 26, 1941. Petition dismissed on
Stipulation of parties June 1, 1942,
SIGNODE STEEL STRAPPING CO- oo oo moooomoeeeeon
Petition for review filed in Circuit Court of Appeals for the
Fourth Circuit on December 26, 1941,
CASEY CONCESSION CO..__. e s
Petition for review filed in Circuit Court of Appeals for the
... Seventh Circuit on December 27, 1941.
SALT PRODUCERS ASS'N ET ALo. wor oo oo
Petition for review filed in Circuit Court of Appeals for the
GE Seventh Circuit on January 9, 1942.
“NERAL MOTORS CORP. ET AL - e mooeeeo
.Petition for review filed in Circuit Court of Appeals for the
Sixth Circuit on January 10, 1942. Petition withdrawn Au-
gust 28, 1942.
CLARA STANTON, DRUGGIST TO WOMEN oo
Petition tor review filed in Circuit Court of Appeals for the
oI Tenth Circuit on January 17, 1942.
IICAGO MEDICAL BOOK CO. ET AL
P_etition for review filed in Circuit Court of Appeals for the
SE Third Circuit by J. B, Lippincott Co. on January 22, 1942.
GAL OPTICAL CoO. . . .. . -
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on January 22, 1942,
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Name
THE WHOLESALE DRY GOODS INSTITUTE, INC. ET AL_.
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on January 22, 1942,
DELUXE PRODUCTS CO., ETC oo oo ee e
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on February 6, 1942,
POST INSTITUTE SALLS CORP.ET AL. ccoccmeeo .
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on February 11, 1942,
STEPHEN RUG MILLS ...
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on March 5, 1942.
HIRAM CARTER, INC. ET AL_ .. oo
Petition for review filed in Court of Appeals of the District
of Columbia on March 11, 1942.
BOULEVARD CANDY CO._ e
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on March 13, 1942, Dismissed on motion of
Commission September 10, 1942,
PARKE, AUSTIN & LIPSCOMB, INC.ET AL._.._.___.____..
Petition for review filed in Cireuit Court of Appeals for the
Second Circuit on April 3, 1942, .
INTERNATIONAL PARTS CORP_ .o cocmeeea U,
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on May 4, 1942,
DeFOREST’S TRAINING, INC. .
Petition for review filed in Circuit Court of Appeals for the
. Seventh Circuit on May 20, 1942,
WARNER'S RENOWNED REMEDIES CO_ .o ___...
Petition for review filed in Court of Appeals of the District
of Columbia on May 22, 1942.
STANLEY LABORATORIES, INC. ET AL ___________________
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on May 28, 1942.
HOUBIGANT, INC. ET AL . - e epmecccc e e cmmcecememe e m
Petition for review filed in Clrcult Court of Appeals for the
Second Circuit on June 8, 1942,
CHARLES OF TILE RITZ DISTRIBUTORS CORP._....____..
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on June 19, 1942.
THE SEBRONE CO. ET AL. (formerly known as Seboreen Labo-

ratories, INC.) c e oo oo oo e memcm—mmmmm—— e

Petition for review filed in Circuit Court of Appeals for the

Seventh Circuit on June 30, 1942,
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TABLE OF COURT, CASES IN VOLUMES 1-34, INCLUSIVE!

Abbreviations: 8. C.=U. 8. Supreme Court; C. C. A.=Circuit Court of Appeals; S. C. of D, C.=Bupreme
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. 8. for the
District of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. 8.
Court of Appeals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District
of Columbia); D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C,
Reports, the number preceding the hyphen denoting the volume, the numbers following, the page.

Ace Auto Supply Co., The, et al__ .. ___.___. (C. C. A.) 32-1891.
Advance Paint Co..__.._.. e . (C. C. A)) “Memoranda,” 20~
739. '
Alberty, Adah___ .o (C. C. A.) 32-1871.
LI8 F. (2d) 669.
Algoma Lumber Co., et ald.____.________ __ (C. C. A.) 16-657, 17-669: (S. C.)

56 F. (2d) 774; 64 F. (2d) 618; 201 U. 8. 18-669.
67; (54 8. Ct. 315).

Allen B. Wrisley Co., et alooo oo ._. ___ (C. C. A) 31-1815.
113 F. (2d) 437.
Alle-Rhume Remedy Co., Inc.,etal... . _. (C.C. A) 30-1613.
Allied Pharmacel Co., Ine.,ete..... . . . (D.C.) 31-1905.
Aluminym Co. of America. ... e--- (C. C. A) 5-529, 7-618.
284 Fed. 401; 299 Fed. 361.
Amber.Ita (Ward J. Miller).._._ -= = = - (C.C.A) 21-1223.
-MeLean & Sonetal oo - (C.C.A)22-1149, 26-1501¢ 31~
84 T. (2d) 910; 94 F. (2d) 802. 1828.
mMerican Army and Navy Stores, Ine_. .. - (C. A. for D. C.) 23-1392,
American Candy Co........ . - . (C. C. A) 27 1683.
97 F. (2d) 1001,
American College et al . _ . _ 3 .- (C. C. A.) 30-1674.
Awerican Field Seed Co. et al___ - --- -- (C.C. A) 30-1648.
American Medicinal Products, Inc., et al___._ (D. C.) 30-1683.
American Snuff Co._ ... ... e . (C. C. A.) 13-607.

38 F. (2d) 547. .
American Steel and Wire Co., of N. J.,, The, (C.C. A.) 31-1862.
et al,

American Tobaceo Co .. . ... ca- e (D. C.) 5-558; (8. C.) 7-599;
283 Fed. 999; 264 U. 8. 298; (44 8. Ct. (C. C. A) 9-633; (S. C.) 11-
336); 9 F. (2d) 570; 274 U. S. 543 (47 668.
8. Ct. 663).

! Interlinear citations are to the reports of the National Reporter 8ystem and to official United States
Supreme Court Reports In those cases in which the proceeding, or proceedings as the case may be, have
been there reported. Buch cases do not include the decisions of the Supreme Court of the District of Colum-
bia, nor, in all eases, some of the other proceedings et forth in the above table, and described or reported {n
the Commisston’s Decistons and the Commission publications entitled ‘“Statutes and Decisions—1914-
:)22?,'('1 and “Statutes and Decislons—1930-1938,” which also include cases here involved, for their respective

Tlods,
8aid publieations also include Clayton Aect cases bearing on those sections of said Act administered by
the Commisston during the aforesald period, but in which Commission was not a party. “S. & D."” refers
to earlier publication, reference to later being 1938 8. & D.” For “Memorandum of Court Action on

Iscellaneous Interlocutory Motions” during the period covered by the second compilation, namely 1830~
1038, see sald compilation at page 455 et seq.

t For futerlocutory order of lower court, see “Mcmorandn,” 28-1966=0r 1938 8. & D. 487.
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America’s Medicine, ete. (Harry S. Benham).. (D. C.) 29-1629.
Anchor Hocking Glass Corp., Lancaster, Ohio, (C. C. A.) 34-1789.
et al, .
124 ¥. (2d) 187.
Antisepto Products Co., ete. (Edward L. Jen- (D. C.) 29-1637.
kins et al.).

Ardelle, Inc., Helen_. .. ._ .. __________._.___ (C. C. A.) 28-1894.
101 F. (2d) 718.
Arkansas Wholesale Grocers Ass'n_ ... _..__ (C. C. A) 11-646.
18 F. (2d) 866.
Armand Co., Inc. et al..___.___ . . o_._.___ (C. C. A)) 21-1202, 22-1155.
78 F. (2d) 707; 84 F. (2d) 973. '
Armour & Co. 8. ..o aa o (C.C. A)), “Memoranda’ 20-745.
Army and Navy Trading Co_..________._____ (C. A. of D, C.) 24-1601.
88 F. (2d) 776.
Arnold Stone Co. 4. ... (C. C. A) 15-606.

49 F. (2d) 1017.
Aronberg, Earl (Positive Products Co., etc.).. (D. C.) 29-1634.
Arrow-Hart & Hegeman Electric Co_-_. ..___ (C. C. A)) 17-658, 683; (8. C.)
63 F. (2d) 108; 65 F. (2d) 336;291 U. S, 18-691.
587 (54 8. Ct. 532).
Artloom Corp. 5. (C. C. A.) 18-680.
69 F. (2d) 36.
Artloom Corp. v. National Better Business (D.C.),footnote, 15-597.
Bureauetal.
48 F. (2d) 897.
Atlantic & Pacific Tea Co., The Great.._..__ (C. C. A) 29-1591.
106 F. (2d) 667.
Atlas Health Appliance Co. (Jacob L. Gold- (D.C.)31-1897.
man).

Avery Salt Cou e cce oo el (C. C. A) 30-1667.
Aviation Institute of U. S. A, Inc..__.__._._ (C. A. of D. C) 21-1219.
Ayer, Harriet Hubbard, Ine, &.______._._____ (C. C. A) 10-754.
15 F. (24d) 274.
Balditt, Rene P. (Clito Co.) - .. _..___ (D. C.) 31-1894.
Balme, Paul. oo oo (C. C. A) 11-717,
23 F. (2d) 615.
Baltimore Grain Co. et al_o._.. ______. . __ (D. C.) 5-578; (S. C.) 8-632
284 Fed. 886; 267 U. S. 586 (45 8. Ct.461).
Baltimore Paint & Color-Works, Inc...__..__ (C. C. A)) 14-675.
41 F. (2d) 474.
Barager-Webster Co. .- __________._.____.. (C. C. A)) 26-1495.
95 F. (2d) 1000.
Basie Produets Co__ - - .- .. e oo.... (D.C.) 3-542.
260 Fed. 472.
Battle Creek Appliance Co., Ltd.._.. .. (C.C. A) 21-1220.
Bayuk Cigars, Inc... - _ . . .. ... . . _ (C.C. A 14-679 (footnote), 708;

28-1958; 29-1574.
Bazelon, Mitchell A., et al. (Evans Novelty (C.C. A.) 34-1806.
Co., ete.)
# Interlocutory order. See also 8. & D. 721.
4 For interlocutory order, see “‘Memoranda,” 28-1965—or 1938 8, & D, 485.

8 For interlocutory matter, see “Memoranda,” 28-1968 or 1938 8, & D, 489,
4 For Interlocutory order, see “Memoranda,’” 20-744 or 8. & D, 720,
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Bear Mill Manufacturing Co., In¢-«occceue-- (C. C. A)) 27-1685.
98 F. (2d) 67. !

Beech—Nut(Pa)cking CO. T el (C. C. A)) 2-556; (S. C.) 4-583.
264 Fed. 885; 257 U. 8. 441 (42 8. Ct. 150).

Belmont Laboratories, Inc. - ...oonoooooooo. (C. C. A)) 28-1941,
103 F. (2d) 538.

Bene & Sons, Inc., John-nmnn oo oo (C.C. A) 7-612.

299 Fed. 468,
Benham, Harry 8. (America’s Medicines, ete.). (D. C.) 20-1629,

Benham, Leland F. (The Zelle Co.)- ... ... .. (D. C.) 29-1631.

Berkey & Gay Furniture Co. et al.....__.__. (C. C. A) 14-679.
42 F. (2d) 427.

Berry Seed Co. et al. - - oo (C. C. A.) 30-1649.
109 F. (2d) 1012.

Bethlehem Steel Co___ oo, (D. C.) (S. C. of D. C.), foot-

' note, 3-543. -

Biddle Purchasing Co. et al. ... ... (C. C. A) 26-1511; 32-1840,

9 F. (2d) 687; 117 F. (2d) 29. 1867; 33-1796.

Block, Sol,, et al. (Rittenhouse Candy Co.)... (C. C. A.) 26-1497.

Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497.
Co.).

Bob Hofeller Candy Comm oo (C. C. A) 22-1138, 34-1842,
82 F. (2d) 647

Bonita Co., The, et al.._ ... oo...._. (C. C. A) 22-1149; 31-1834.
84 F. (2d) 910.

Bourjois, Inc., et al. oo .. N (C. C. A.) 27-1706.

Boyer’s Candy, Lee.. .. ...............___. (C. C. A.) 34-1857.
128 F. (2d) 261.

Brach & Sons, B. J- oo (C. C. A.) 20-1577.

Bradley, James J___ ... ... ... (C. C. A.) 12-739.

. 3L F. (2d) 569, }
BreakStOHe(, SZlmuel L (C. C. A)) “Memoranda,’ 20-745.
Brecht Candy Co..___ ... (C. C. A) 25-1701.

92 F. (2d) 1002.
Brown & Haley_ . (C. C. A.) 28-1894.
101 F. (2d) 718.
Brown Fence & Wire Co- - o ooooooooo oo (C. C. A.) 17-680.
64 F. (2d) 034.
Bruning Co., Inc., Charles, et aloon ... (C. C. A.) 34-1865.
Bundy, Robert C. (The Jackson Sales Co)... (C. C. A) 33-1819,
Bunte Brothers, Inc. - ... ... ooo. ... (C. C. A) 28-1959; 30-1650;, (S.

104 F. (2d) 996; 110 F. (2d) 412;312 U.S. C.) 32-1848,
34 .
B“tterickgc(g.lefggt_'-?2_3(_))_ __________________ (S. C. of D. C.) footnote, 3-542,
4 F. (2d) 910, (C. C. A.) 8-602.
Butterick Publishing Co. et al.............. (C. C. A.) 23-1384.
85 F. (2d) 522.
B-x Laboratories and Purity Products Co. (D.C.) 29-1643;30-1727,
(John Petrie), U. S. v.
Caldwell, Ine., Dy, W. Booo. oo . (C.C.A.) 30~1670.
111 F. (24) 889,

: For order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 ot B. & D. 180,
Nerlocutory order. Bee 8. & DD. 722,

OF Interlocutary arder, seo “Memorands,” 20-743 or 8. & D. 716,
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California Lumbermen’s Council et al____.. (C. C, A) 28-1954; 29-1568; 31—
103 F. (2d) 304; 104 F. (2d) 855; 115 F.  1870. .
(2d) 178.
California Rice Industry... .. ... (C. C, A) 28-1912; 33-1779.
102 F. (24d) 716,
Candymasters, Inc.___.__._ .. _.__._. (C. C. A)) 34-1807,
Canfield Oil COne oo e (C. C, A) 4-542,
274 Fed. 571.
Cannon v, U, S, oo (C. C. A)) footnote, 11-677.
19 F. (2d) 823.
Canterbury Candy Makers, In¢..o- .. .o__ (C. C. A)) 28-1894.
101 F. (2d) 718.
Capital Drug Co. (Max Caplan) ___...__._._. (D. C.) 31-1900.
Caplan, Max (Capital Drug Co.) oo oo __ (D. C.) 31-1900.
Capon Water Co.etal. . .. ... __ (C. C. A) 29-1611.
107 F. (2d) 516.
Cardinal Co., The (Charles L. Klapp) .- -... (D. C.) 29-1639.
Carey Mfg. Co., Philip, etal.._._ . ...____.__ (C. C. A) 12-726.
29 F. (2d) 49. ’
Carter Carburetor Corp.._ . coea..._ (C. C. A) 31-1793.
112 F. (24) 722.
Cassoff, L. F_o oo (C. C. A) 13-612.
38 F. (2d) 790.
Century Metaleraft Corp.. ... .._____ (C. C. A.) 30-1676.

112 F. (2d) 443.
Chamber of Commerce of Minneapolis et al.®_ (C. C. A.) 4-604, 10-687.
280 Fed. 45; 13 F. (2d) 673.

Chanel, Ine. - - oo o _. (C. C. A)) 32-1866.

Chapman Health Products Co.,-The, et al. ... (D. C.) 30-1687.

Charles Bruning Co., Inc. et al.._.__._.._. __ (C. C. A)) 34-1865.

Charles N. Miller COnv e oo (C. C. A) 27-1678.
97 F. (2d) 563.

Chase & Sanborn (Moir, John, et al.) #_______ (C. C. A) 10-674.
12 F. (2d) 22.

Chase Candy Co_ ... ___________..___ .- (€. C. A)) 26-1499,
97 F. (2d) 1002,

Cherry, Albert T . oo (C. C. A)) 33-1780.
121 F. (24d) 451.

Chesapeake Distilling & Distributing Co--.._. (D. C.) 32-1909.

Chieago Portrait Co. .o (C. C. A.) 8-597.
4 F, (2d) 759.

Chicago Silk Co oo (C. C. A.) 25-1692,
90 F. (2d) 689.

Civil Service Training Bureau, Inc.o..._.._.. (C. C. A)) 21-1197,
79 F. (2d) 113. .

Claire Furnace Co., et al.”2____ . ___________. (S. C. of D. C.), footnotes, 3-543,

285 Fed. 936;274 U. S. 160 (47 8. Ct. 553). 4-539; (C. A. of D. C.) 5-584;
(S. C.) 11-655.
Clarke, Frederick A_ oo oo creemcmecceaaan (D. C.) 33-1812; (C. C. A)) 34~
128 F. (2d) 542. 1859.

1 For interlocutory order, see “Mecmoranda,” 20-744 or B. & D, 719.
it For interlocutory order, see **Memoranda,” 20-744 or 8. & D. 718.
1t For final decrce of Supreme Court of the District of Columbia, ace fuotnote, 3-542 et s¢q., 8. & D. 190.
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Clein, Max L., et al.. .o -o..... e (C. C. A.) 32-1868.
Clito Co. (Rene P. Balditt) . .- oseooooeno. (D. C.) 81-1894.
Consolidated Book Publishers, Ine5________. (C. C. A) 15-637.

53 F. (2d) 942.
Cordes, J. V., et al. (Martha Beasley Associates). (D. C.) 29-1621:

Cosner Candy Co_ o oo oo (C. C. A) 25-1703.
92 F. (2d) 1002.
Coty, Inc. et al . . (C. C. A.) 34-1832.

Counter Freezer Manufacturers, National (8. C. of D. C.) 22-1137.
Association of, et al.

Cox, 8. . J . e . (C. C. A), “Memoranda,’” 20~
739.
Crancer, L. A., et al. - oo omeeeenns (C. C. A)), footnote, 20-722.
Cream of Wheat Co. M. oo (C. C. A) 10-724.
14 F. (2d) 40.
Cubberley, U. 8, ex. rel. oo oo (S. C. of D. C.), footnote, 18-663.
Curtis Publishing Co.... - oo v oo (C. C. A) 3-579; (S. C.) 5-599.

270 Fed, 881; 260 U. 8. 568.
Davis, John H., et al. (Normandie Et Cie).... (C. C. A.) 34-1833,
“D.D. Corpe e e e (C. C. A.) 34-1821,
125 F. (2d) 679.

Des(:kelbaum, Howard (Sun Cut Rate Drug (D. C.) 31-1888.
tore),

Deran Confectionery Co., U. S. #-rvovonomo. (D. C.) 30-1729.
Dietz Gum Co. et al. ..o oo oo (C. C. A.) 29-1557.
104 F, (2d) 999,
-J. Mahler Co., Ine. - oo oo oo (D. C.) 31-1891.
Dodsen, J. Gg.__.___ T (C. C. A.) 20-737.
Doltar Co., The Robert- o - o coeeoeeeoemeee (C. C. A)), footnote, 16-684;
‘“Memoranda,” 20-739.
Douglas Candy Co- - - - oo (C. C. A.) 34-1815.
125 F. (2d) 665.
ouglas Fir Exploitation & Export Co. ... (8. C. of D. C)., footnote, 3-539;

“Memoranda,’” 20-741.

Douglass Candy Co., ete. (Ira W. Minter (C. C. A.) 28-1885.
et al)),

102 F. (2q) 69.
lg)lnoff, Louis (Famous Pure Silk Hosiery (C.C.A.) 27-1673.
0.).

Eastman Kodak Co. et al. v omooomooone o (C. C. A) 9-642; (S. C.) 11-669.
7F. (2d) 944; 274 U. S. 619 (47 S. Ct. 688).
Edison-Bell Co., Ine, et al.... oo onoooewnn (D. C.), “Memoranda,” 28-1969.
ducators Association, Inc., €t &l - oo (C. C. A.) 30-1614; 30-1658; 32~
102 F. (2d) 470; 110 F. (2d) 72; 118 F. (2d)  1870.
62.
Edwin Cigar Co., Ine.. - o oooooomonon (C. C. A)) 20-740. ;
g' J. Brach & Sons.. oo oo (C. C. A.) 29-1577.

lecttic Bond & Share Co. (Smith, A. E., et al.) (D. C.) 13-563, 17-637.
34 F. (2d) 323; 1 F. Supp. 247,

Electrolysis Associates, Inc., et al...ooooooo.. (D. C.) 30-1720.
lectro Thermal Co...._. .\ oo (C. C. A.) 25-1695.
S1 F. (2q) 477.
U For inte

Tlocutory order, see “Memoranda,” 28-1066 or 1038 8. & D, 485.

" For Interlocutory order, see ““Memoranda,” 20-744, or 8, & D. 720,
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Elmer Candy Co., U. 8. ¥ oo (D. C.) 30-1729.
Elmoro Cigar Coo v nmoee e (C. C. A)) 29-1616.
107 F. (2d) 429.
Englander Spring Bed Co., Inc._ oo _. (D. C.), “Memoranda,” 28-1969,
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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND OBDERS, NOVEMBER 1, 1941, TO JUNE 30, 1942

IN THE MATTER OF

MILWAUKEE JEWISH KOSHER DELICATESSEN
ASSOCIATION ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS AIPROVED SEDPT, 2¢, 1914

Docket 8908. Complaint, Mar. 22, 1940*—Dccision, Nov. 4, 19j1

Where a corporate association made up of five individuals who operated the
only five delicatessen stores in the city of Milwaukee specializing in
kosher products and who had, for a number of years, consistently dealt, as
had their predecessors, in the “Wilno” or “Kosher Zion” brands of kosher
meat pro:ducts, or both, for which there had been developed such a demand
that the success of a delicatessen store was substantially dependent upon
its ability to handle ¢ne or both of said brands, purchased by said indi-
viduals from the two Chicago producers thereof or from their Mllwaul\ee
factory representative or distributor thereof, respectively;

Following the opening by one B of a retail delicatessen store speclalizing in
kosher products, and said B’'s custom of keeping his store open seven days
each week, including Fridays when the other five were closed, and of
announcing, through signs, generally lower prices than those of his com-
petitors, to whom such practices were objectionable; said B's failure to
accede to suggestions from the aforesaid distributor that he heed com-
plaints about his low prices and remove the signs, and his further refusal
to become a member of the Association 1n question, upon finding that to do
s0 would require his Friday closing and abandonment of his price signs;
in pursuance of a common course of action and mutval understanding, with
intent of lessening competition in said products and hindering sale thereof,
as below set forth—

(a) Took messures to hinder, obstruct and prevent said B from purchasing
aforesaid kosher and kosher style meats or allied products from said seller-
manufacturers thereof ; and

Where said twe concerns, manufacturer-sellers of the aforesaid “Wilno” and
“Kosher Zion” brand products, and thelr respective factory representative
and distributor in said city, following unsuccessful efforts to persuade him
to change his sald practices in accordance with the wishes of sald five
delicatessen store owners—

&—

! Amended and supplemental.
468504m—42—vol, 34——1
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Complaint 31 F, T.C

(v) Refused to accept further ovders from B for aforesaid products, egsential
to the conduct of his business, and further sought to prevent him from
securing such products indirectly, through efforts to locate his sources of
supply; with the result that B, unable to purchase from either of said
concerns products in guestion through usual direct contacts, eventually
abandoned purchase thereof from wagon jobbers in Chicago, as too eX-

pensive and ofherwise unsatisfactory in choice and quality of products
thereby obtainable;

1With effect of unduly restraining and restricting interstate commerce in kosher
meats and depriving the purchasing public in city aforesaid of the benefits
of free and open competition in the distribution of such products:

Held, That such acts, agreements, understandings, and practices constituted
unfair methods of competition in commerce,

Before M r. Edward E. Reardon, trial examiner,

Mr. Lynn C. Paulson for the Commission.

Ar. A. V. Iiken, of Milwaukee, Wis.,, for Milwaukee Jewish
Kosher Delicatessen Assn and its members.

Ilenry J. and Charles Aaron, of Chicago, Ill., for Vienna Sausage
Manu_facturing Co., V\Tilnor Kosher Sausage Co., Jules Ladany, wil-
liam Ladany and David Kurman.

U r. David II. Feldman and Mr. Moe M. Forman, of Chicago, Il
for David Berg & Co., Irving Bisk, Philip Bisk, Louis Gross and
"Kosher-Zion Sausage Co.

Melnerney, Epstein & Arvey, of Chicago, L, for Sinai Kosher
Sausage Factory and Jacob Levin.

Ar. Samuel J. Schrinsky, of Milwaukee, Wis., for Zurkoff Food
Products Co.

Mr. Harry E. Samson, of Ml!waukee, Wis., for Independent Neigh-
borhood Grocers Alliance and its officers.

AMENDED AND SUPPLEMENTAL CoMPLAINT!

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that the individuals,
firms, and corporations named in the caption of this amended and
supplemental complaint, hereinafter referred to as respondents, have
violated the provisions of said act, and it appearing to the C ommis-
cion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its amended and supplemental complaint
stating its charges in that respect as follows:

Paracrapir 1. Respondent, Vienna Sausage Co., is a corporation
(place of incorporation unknown), with its principal office and

1 By stipulation in the record Kosher Zion Sausage

Co. was also included as respondent:
See findings at p. 8.
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blace of business at 1215-17 South Halsted Street, Chicago, Ill. It is
engaged in the business of manufacturing and distributing kosher
meat products.

Respondent, Wilno Kosher Sausage Co., is a corporation (place
of incorporation unknown), subsidiary to and wholly owned by re-
Spondent Vienna Sausage Co. It has the same offices and place of
business as the respondent Vienna Sausage Co. and it is engaged in
the manufacture and distribution of kosher meat products under the
brand name of “Wilno.”

Respondent, Jules Ladany, an individual, is president of respond-
fnts Vienna Sausage Co. and Wilno Kosher Sausage Co.

Respondent, William Ladany, an individual, is manager of re-
fpondents Vienna Sausage Co. and Wilno Kosher Sausage Co.

_Respondent, David Kurman, an individual, is a factory representa-
tive of respondent Vienna Sausage Co. and of Wilno Kosher Sausage
Co., and has his office and principal place of business at 342 North
Water Street, Milwaukee, Wis.

Respondent, David Berg & Co., is a corporation (place of incor-
Poration unknown), with its principal office and place of business at
449 West 37th Street, Chicago, Ill. It is engaged in the manufacture
‘a(,ll:l distribution of kosher meat products under the brand name of

Kosher-Zion.”

Respondent, Irving Bisk, an individual, is general manager of
espondent David Berg & Co.

Respondent, Philip Bisk, an individual, is president of respondent
Davig Berg & Co.

Respondent, Louis Gross, an individual, is a factory representative
for respondent David Berg & Co., and has his office and principal
Place of business at 1330 West North Avenue, Milwaukee, Wis.
Respondent, Sinai Kosher Sausage Factory is a corporation (place

Incorporation unknown), with its principal office and place of
Vusiness at 8351-59 South Halsted Street, Chicago, Ill. Tt is engaged
M the nianufacture and distribution of kosher meat products under
the brand name of “Sinai.”

Respondent, Jacob Levin, an individual, is president of respondent
Sinaj Kosher Sausage Factory.

Respondent, M. Zurkoff, an individual, is sole proprietor of Zurkoff

%0d Products Co. and has his office and principal place of business
At 1138 West Walnut Street, Milwaukee, Wis. He is a distributor
Or respondent Sinai Kosher Sausage Factory.

) Respondent, Milwaukee Jewish Kosher Delicatessen Association,
““Mmetimes hereinafter referred to as respondent association, is a cor-
Oration organized and existing under and by virtue of the laws of

of
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the State of Wisconsin, with its office and principal place of business
at 710 West Walnut Street, in the city of Milwaukee, in said State.

Respondent, Joseph Plotkin, an individual, is proprietor of a deli-
catessen store and has his office and principal place of business at
2901 North Qakland Street, Milwaukee, Wis. He is engaged in selling
kosher meat products at retail. He is president of respondent Mil-
waukee Jewish I{osher Delicatessen Association.

Respondent, Aaron Guten, an individual, is proprietor of a delica-
tessen store. e has his office and principal place of business at 4907
West Center Street, Milwaukee, Wis., and is engaged in the sale of
kosher meat products at retail. He is a member of respondent Mil-
waukee Jewish Kosher Delicatessen Association.

Respondent, Carl Guten, an individual, is proprietor of a delica-
tessen store located at 16th and North Avenue, Milwaukee, Wis. He
is engaged in the sale of kosher meat products at retail and is 2
member of respondent Milwaukee Jewish Kosher Delicatessen
Association. _

Respondent, R. Cohen, an individual, is proprietor of a delicatessen
store located at 17th and North Avenue, Milwaukee, Wis. He is
engaged in the sale of kosher meat products at retail and is a member
of respondent Milwaukee Jewish Kosher Delicatessen Association.

Respondent, M. Guten, an individual, is proprietor of a delicatessen
store located at 712 West Walnut Street, Milwaukee, Wis. “He is en-
gaged in the sale of kosher meat products at retail and is a member
of respondent Milwaukee Jewish Kosher Delicatessen Association.

Respondent, Independent Neighborhood Grocers Alliance, herein-
after sometimes referred to as respondent Alliance, is an association
of grocers doing business in the city of Milwaukee, organized under
‘the laws of the State of Wisconsin. Its officers are respondents J. I-
Weiss, president, Louis Zbar, Secretary, and Louis Berson, treasurel-
Respondent, J. I. Weiss, has his office and principal place of busi-
ness at 2400 North Twenty-fourth Street. Respondent Louis Zbar
las his office and principal place of business at 1811 North N inth
Street, Milwaukee, Respondent Louis Berson has his office and prin-
cipal place of business at 4823 West Center Street, Milwaukee, Wi

Par, 2. In the course and conduct of their respective businesses, e
spondents Vienna Sausage Co., Wilno Kosher Sausage Co., Davi
Berg & Co., and Sinai Kosher Sausage Factory, sometimes hereinafte?
referred to as respondent manufacturers, sell and cause to be sol
and ship and cause to be shipped kosher meat products to purchaser’
located in the State of Wisconsin and to purchasers located in the se¥”
eral States of the United States other than the State of Illinois, I*
which the said respondent manufacturers have their offices and pri®”
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cipal places of business, and, in the aforementioned manner, have
maintained for more than 1 year last past, and still do maintain, a
course of trade in said products in commerce between and among the
several States of the United States and in the District of Columbia.

Respondents, David Kurman and Louis Gross, are factory repre-
sentatives for respondents Wilno Kosher Sausage Co., and David Berg
& Co., respectively, and sell to and solicit orders from individuals and
Purchasers in the State of Wisconsin for products manufactured by
their principals in the State of Illinois, and when orders are received
transmit them to their principals to be filled and shipped, as afore-
suid, and otherwise further the interests of their principals in the
State of Wisconsin by servicing orders received and shipments made,
by selecting new accounts, by making collections, and by promoting
goodwill for the products manufactured by their respective principals.

Respondent, M. Zurkoff, purchases products manufactured by re-
Spondent Sinai Kosher Sausage Factory in the State of Illinois and
tesells them to purchasers in the State of Wisconsin, causing said
Produets to be shipped from the said Sinai Kosher Sausage Factory
in Ilinois to his place of business in the city of Milwaukee, State of
Visconsin.

Respondents, Joseph Plotkin, Aaron Guten, Carl Guten, R. Cohen,
and M. Guten, sometimes hereinafter referred to as respondent deli-
catessen store operators, purchase a substantial part of the products
and supplies necessary and desirable in the conduct of their said
businesses from respondent manufacturers and cause said products
to be shipped from respondent manufacturers’ respective places of
!Jtlsiness in the State of Illinois to their respective places of business
In the city of Milwaukee, Wis.

Respondent Milwaukee Jewish Kosher Delicatessen Association pro-
Motes the mutual interests of its members, and respondent Inde-
Pendent Neighborhood Grocers Alliance promotes the mutual interests
of its members.

Par. 3. More than 1 year prior to 1940, respondents entered into
an understanding, combination, agreement, and conspiracy, and there-
after have carried out and nre continuing to carry out said under-
Standing, combination, agreement, and conspiracy, to suppress, re-
Strain, hinder, and lessen competition in the sale of kosher meat
Products in commerce between the several States of the United States
and the State of Wisconsinj to control the sale and distribution of
kosher meat products in the city of Milwaukee, Wis.; to stabilize the
Drice at which kosher meat products are sokd at retail in the city of
Milwaukee, Wis.; to prevent and hinder individuals, firms, and cor-
Dorations from operating establishments for the sale of losher meat
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the State of Wisconsin, with its oflice and principal place of business
at 710 West Walnut Street, in the city of Milwaukee, in said State.

Respondent, Joseph Plotkin, an individual, is proprietor of a deli-
catessen store and has his office and principal place of business at
2901 North Oakland Street, Milwaukee, Wis. He is engaged in selling
kosher meat products at retail. He is president of respondent Mil-
waukee Jewish Xosher Delicatessen Association.

Respondent, Aaron Guten, an individual, is proprietor of a delica-
tessen store. He has his office and principal place of business at 4907
West Center Street, Milwaukee, Wis., and is engaged in the sale of
kosher meat products at retail. He is a member of respondent Mil-
waukee Jewish Kosher Delicatessen Association.

Respondent, Carl Guten, an individual, is proprietor of a delica-
tessen store located at 16th and North Avenue, Milwaukee, Wis. He
is engaged in the sale of kosher meat products at retail and is 2
member of respondent Milwaukee Jewish Kosher Delicatessen
Association. :

Respondent, R. Cohen, an individual, is proprietor of a delicatessen
store located at 17th and North Avenue, Milwaukee, Wis. He is
engaged in the sale of kosher meat products at retail and is a member
of respondent Milwaukee Jewish Kosher Delicatessen Association.

Respondent, M. Guten, an individual, is proprietor of a delicatessen
store located at 712 West Walnut Street, Milwaukee, Wis, He is en-
gaged in the sale of kosher meat products at retail and is a member
of respondent Milwaukee Jewish Kosher Delicatessen Association.

Respondent, Independent Neighborhood Grocers Alliance, herein
after sometimes referred to as respondent Alliance, is an associatio? '
of grocers doing business in the city of Milwaukee, organized under
the laws of the State of Wisconsin. Its officers are respondents J. I |
Weiss, president, Louis Zbar, Secretary, and Louis Berson, treasurel
Respondent, J. I. Weiss, has his office and prineipal place of bust”
ness at 2400 North Twenty-fourth Street. Respondent Louis Zba*
has his office and principal place of business at 1811 North Ninth
Street, Milwaukee. Respondent Louis Berson has his office and prin”
cipal place pf business at 4523 West Center Street, Milwaukee, Wis

Par. 2. In the course and conduct of their respective businesses, ¢
spondents Vienna Sausage Co., Wilno Kosher Sausage Co., Dav}
Berg & Co., and Sinai Kosher Sausage Factory, sometimes hereinafte’
referred to as respondent manufacturers, sell and cause to be §0:%
and ship and cause to be shipped kosher meat products {o purchaser®
Jocated in the State of Wisconsin and to purchasers Jocated in the ge¥”
cral States of the United States other than the State of Illinois, *
which the said respondent manufacturers have their offices and pri¥’



MILWAUKEE JEWISH KOSHER DELICATESSEN ASS'N ET AL. 5

1 Complaint

cipal places' of business, and, in the aforementioned manner, }mve
maintained for more than 1 year last past, and still do maintain, a
course of trade in said products in commerce between and among the
several States of the United States and in the District of Columbia.

Respondents, David Kurman and Louis Gross, are factory repre-
sentatives for respondents Wilno Kosher Sausage Co., and David Berg
& Co., respectively, and sell to and solicit orders from individuals and
purchasers in the State of Wisconsin for products manufactured by
their principals in the State of Illinois, and when orders are received
transmit them to their principals to be filled and shipped, as afore-
said, and otherwise further the interebts of their principals in the
State of Wisconsin by servicing orders received and shipments ma.de,
by selecting new accounts, by making collections, and by promoting
goodwill for the products manufactured by their respective principals.

Respondent, M, Zurkoff, purchases products manufactured by re-
spondent Sinai Kosher Sausage Factory in the State of Illinois and
resells them to purchasers in the State of Wisconsin, causing said
products to be shipped from the said Sinai Kosher Sausage FFactory
in Tllinois to his place of business in the city of Milwaukee, State of
Wisconsin.

Respondents, Joseph Plotkin, Aaron Guten, Carl Guten, R. Cohen,
and M. Guten, sometimes hereinafter referred to as respondent deli-
catessen store operators, purchase a substantial part of the products
and supplies necessary and desirable in the conduct of their said
businesses from respondent manufacturers and cause said products
to be shipped from respondent manufacturers’ respective places of
business in the State of Illinois to their respective places of business
in the city of Milwaukee, Wis.

Respondent Milwaukee Jewish Kosher Delicatessen Association pro-
motes the mutual interests of its members, and respondent Inde-
pendent Neighborhood Grocers Alliance promotes the mutual interests
of its members.

Par. 8. More than 1 year prior to 1940, respondents entered into
an understanding, combination, agreement, and conspiracy, and there-
after have carried out and are continuing to carry out said under-
standing, combination, agreement, and conspiracy, to suppress, re-
strain, hinder, and lessen competition in the sale of kosher meat
products in commerce between the several States of the United States
and the State of Wisconsinj to control the sale and distribution of
kosher meat products in the city of Milwaukee, Wis.; to stabilize the
price at which kosher meat products are sold at retail in the city of
Milwaukee, Wis.; to prevent and hinder individuals, firms, and cor-
porations from operating establishments for the sale of kosher meat
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products at retail in competition with the establishments operated for
such sale by these respondents; and to suppress, hinder, restrain, and
eliminate competition in the retail sale of kosher meat products in said
city of Milwaukee, Wis.

Pursuant to this understanding, combination, agreement, and
conspiracy, and in furtherance of it, said respondents have per-
formed and done, and are now performing and doing, the follow-
ing acts and things:

(1) Established and maintained retail prices for kosher meat
products in the city of Milwaukee, Wis.; (2) prevented the sale in
the city of Milwaukee of kosher meat products manufactured in
the State of Illinois and the several States of the United States
other than the State of Wisconsin, and prevented distribution and
shipment of kosher meat products manufactured in the several
States of the United States other than the State of Wisconsin in
and into the city of Milwaukee, Wis., in commerce; (3) prevented
one or more individuals who operate a place of business for the sale
and distribution of kosher meat products at retail in the city of
Milwaukee, Wis., from obtaining supplies that are in demand by
the purchasing public of the said city of Milwaukee, to wit, “WVilno,”
“Kosher-Zion,” and “Sinai” brands of kosher meats, which said
brands of kosher meats are available to respondent delicatessen
and grocery store operators; (4) prevented one or more individuals
engaged in the retail sale and distribution of kosher meat products
in the city of Milwaukee from obtaining certain brands of kosher
meat products well-known to the purchasing public of the city of
Milwaukee and available to the respondent delicatessen and grocery
store operators, and from obtaining said well-known brands of
kosher meat products at prices and under conditions at which said
well-known brands are available to the respondent retailers; (5)
used other diverse methods and practices to fix retail prices for
kosher meat products in the city of Milwaukee and to prevent in-
dividuals, firms, and corporations other than the respondents from
purchasing kosher meat products from manufacturers and distrib-
utors thereof located outside the State of Wisconsin, and from sell-
ing and distributing kosher meat products in said city of Milwaukee.

Par. 4. Said understanding, combination, agreement, and con-
spiracy and the acts done and performed, and being done and per-
formed thereunder and pursuant thereto, as hertofore described,
have had and do have the effect of unlawfully restricting and re-
straining the movement of kosher meat products in commerce be-
tween and among the several States of the United States, and
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more particularly have had and do have the effect of restraining,
restricting, and lessening the movement of kosher meat products
in commerce from the State of Illinois into the State of Wisconsin,
and of restraining, diminishing, and curtailing the sale and ship-
ment of kosher meat products between the several States of the
United States and the State of Wisconsin; of unduly restricting
and restraining the sale at retail of kosher meat products by in-
dividuals, firms, and corporations operating stores in the city of
Milwaukee; of substantially enhancing prices of kosher meat prod-
ucts to the consuming public in the city of Milwaukee, Wis.; of
unduly restricting and restraining individuals, firms, and corpora-
tions other than the respondents from operating and in the op-
eration of stores for the sale of kosher meat products at retail in
the city of Milwaukee; of eliminating price competition among and
between respondent manufacturers and among and between respond-
ent manufacturers and other manufacturers of kosher meat praducts;
of eliminating, lessening, restricting, and restraining competition
between and among respondent store operators in the city of Mil-
waukee and of suppresssing and preventing competition from store
operators and those desiring to operate stores who are not respond-
ents; of depriving the purchasing public of the city of Milwaukee,
Wis., of the benefits which normally flow from competition among
and between retail stores which serve the trade in the city of
Milwaukee and from the benefits of competition that would other-
wice exist were it not for the control of the sale and distribution
at retail of kosher meat products that now exists in the respondents
by virtue of their understanding, combination, agreement, and con-
spiracy and the acts and things that said respondents have per-
formed and done and are now performing and doing thereunder and
pursuant thereto as described in this amended and supplemental
complaint.

The acts and practices of the respondents, as herein alleged, are
all to the prejudice of the public; have a dangerous tendency to
and have actually hindered and prevented price competition be-
tween and among respondents in the sale of kosher meat products
in commerce within the intent and meaning of the Federal Trade
Commission Act; have placed in the respondents the power to con-
trol and enhance prices; have created in the respondents a mono-
poly in the sale of kosher meat products in such commerce; have
Unreasonably restrained such commerce in kosher meat products,
and constitute unfair methods of competition in commerce within
the intent and meaning of the Federal Trade Commission Act.
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Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 4, 1939, issued and sub-
sequently served its complaint upon respondents Milwaukee Jewish
Kosher Delicatessen Association, a corporation, Joseph Plotkin,
Aaron Guten, Carl Guten, R. Cohen, and M. Guten, members of said
respondent Milwaukee Jewish Iosher Delicatessen Association.
After the filing of answers and the taking of testimony in support
of and in opposition to said complaint, the Commission on March 22,
1940, issued and subsequently served its amended and supplemental
complaint upon the aforesaid corporate respondent and the aforesaid
individual respondents, individually and as members of the corporate
respondent ; and upon Vienna Sausage Co., a corporation, and Wilno
Kosher Sausage Co., a subsidiary corporation, Jules Ladany and Wil-
liam Ladany, individually and as officers of Vienna Sausage Co. and
Wilno Kosher Sausage Co.; David Berg & Co. and Irving Bisk and
Philip Bisk, individually and as officers of David Berg & Co.;
Sinai Kosher Sausage Factory and Jacob Levin, individually and as
an officer of Sinai Kosher Sausage Factory; David Kurman, M.
Zurkoff, and Louis Gross; Independent Neighborhood Grocers
Alliance, a corporation, and its officers, J. I. Weiss, president, Louis
Zbar, secretary, and Louis Berson, treasurer. By stipulation the
amended and supplemental complaint was amended to include as a
respondent Kosher Zion Sausage Co., a corporation. Respondents
stipulated that the testimony and evidence taken pursuant to the
original complaint be made a part of the record of the proceedings
pursuant to the supplemental and amended complaint.

After the issuance of the said amended and supplemental complaint
and the filing of answers by respondents, testimony and other evidence
in support of the allegations of said complaint were introduced by an
attorney for the Commission and in opposition thereto by attorneys
for respondents before an examiner of the Commission theretofore
duly designated by it, and said testimony and other evidence were
duly recorded and filed in the office of the Commission. Thereafter
the proceeding regularly came on for final hearing before the Com-
mission on the said complaint, the amended and supplemental com-
plaint, the answers thereto, testimony and other evidence, report of
the trial examiner and exceptions thereto, briefs in support of the
complaint and in opposition thereto, and oral arguments by counsel;
and the Commission having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the
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interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Milwaukee Jewish Kosher Delicatessen
Association, is a corporation organized and existing under the laws
of the State of Wisconsin, having its principal office and place of
business at 710 West Walnut Street, Milwaukee, Wis.

Respondent, Joseph Plotkin, an individual, is a member and presi-
dent of the Milwaukee Jewish Kosher Delicatessen Association and
operates a retail delicatessen store in Milwaukee, Wis,

Respondent, Aaron Guten, is a member of the Milwaukee Jewish
Kosher Delicatessen Association and operates a retail delicatessen
store in Milwaukee, Wis.

Respondent, Carl Guten, is a member of the Milwaukee Jewish
Kosher Delicatessen Association and operates a retail delicatessen
store in Milwaukee, Wis.

Respondent, Rubin Cohen (referred to in the complaint as R.
Cohen), is a member of the Milwaukee Jewish Kosher Delicatessen
Association and operates a retail delicatessen store in Milwaukee,
Wis.

Respondent, Meyer Guten (referred to in the complaint as M.
Guten), is a member of the Milwaukee Jewish Kosher Delicatessen
Association and operates a retail delicatessen store in Milwaukee, Wis.

Respondent, Vienna Saunsage Co., is a corporation organized and
eXisting under the laws of the State of Illinois, having its principal
Place of business at 1215-17 South Halsted Street, Chicago, Ill.

Re-pondent, Wilno Kosher Sausage Co., is a corporation organized
and existing under the laws of the State of Illinois, having its prin-
Cipal place of business at 1215-17 South Halsted Street, Chicago,
I, and is a subsidiary of respondent Vienna Sausage Co.

Respondent, Jules Ladany, an individual, is an officer of respond-
ents Vienna Sausage Co. and Wilno Kosher Sausage Co. and is
active in the direction and management of the affairs of said
forporations.

Respondent, William Ladany, an individual, is an officer of re-
Spondents Vienna Sausage Co. and Wilno Kosher Sausage Co. and is
tctive in the direction and management of the affairs of said
torporations. ’

_Res'pondont, David Berg & Co, is a corporation organized and
*Xisting under the laws of the State of Illinois, having its principal
Place of business at 449 West Thirty-seventh Street, Chicago. 111,
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Respondent, Kosher Zion Sausage Co., is a corporation organized
and existing under the laws of the State of Illinois, having its office
and principal place of business at 449 West Thirty-seventh Street,
Chicago, TIl.

Respondent, Irving Bisk, an individual, is an officer of respondents
David Berg & Co. and Kosher Zion Sausage Co. and is active in the
direction and management of the business of said corporations.

Respondent, Philip Bisk, an individual, is an officer of respondents
David Berg & Co. and Kosher Zion Sausage Co. and is active in the
direction and management of the business of said corporations.

Respondent, Sinai Kosher Sausage Factory, is a corporation of
unknown domicile having its office and principal place of business at
3351-59 South Halsted Street, Chicago, Il

Respondent, Jacob Levin, an individual, is an officer of respondent
Sinai Kosher Sausage Factory and is active in the direction and
management of the business of said corporation.

Respondent, David Kurman, an individual, is the factory repre-
sentative of respondent Wilno Kosher Sausage Co. in Milwaukee,
Wis., and has his office and place of business at 342 North Walnut
qtleet in that city.

Respondent, Max Zurkoff (referred to in the complaint as M.
Zurkofl), an individual, has his office and place of business at 1128
West Walnut Street, Milwaukee, Wis., and is distributor in that city
for the products of Sinai Kosher Sausage Factory.

Respondent, Louis Gross, an individual, has his office and prineipal
place of business at 1531 West North Avenue, Milwaukee, Wis., and
is the distributor in that city for the products of the Xosher Zion
Sausage Co.

Respondent, Independent Neighborhood Grocers Alliance, is a cor-
poration organized and existing under the laws of the State of Wis-
consin, having its office and principal place of business at 710 West
Walnut Street, Milwaukee, Wis.

Respondent, Joseph I. Weiss (referred to in the complaint as J. L
Weiss), an individual, is a member and president of respondent
Independent Neighborhood Grocers Alliance.

Respondent, Louis Zbar, an individual, is a member and secretary
of respondent Independent Neighborhood Grocers Alliance.

Respondent, Louis Berson, an individual, is a member and trea~urer
of respondent Independent Neighborhood Grocers Alliance.

Pag. 2. Respondents Vienna Sausage Co. and its subsidiary Wilno
Kosher Sausage Co., David Berg & Co. and its subsidiary Kosher
Zion Sausage Co., and Sinai Kosler Sausage Factory, all of Chieago,
1L, are engaged in the production, sale, and distribution of koshr
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and/or kosher style meat products of many kinds and in the course
and conduct of their respective businesses sell, and cause such products
to be sold, to purchasers located in many States of the United States
other than the State of Illinois, and cause such products, when sold,
to be transported through and into other States.

Par. 3. For many years there have been only five delicatessen stores
in Milwaukee, Wis., specializing in kosher products; that is, products
sanctioned by Jewish” dietary law. These stores are operated by
respondents Joseph Plotkin, Rubin Cohen, Aaron Guten, Carl Guten,
and Meyer Guten, the last three named being brothers. On at least
two occasions in recent years others have unsuccessfully attempted
to operate delicatessen stores specializing in kosher products in com-
Petition with the respondents. The five operators of delicatessen
stores named as respondents in this proceeding formed an association
m about 1935 which they caused to be incorporated under the name
“Milwaukee Jewish Kosher Delicatessen Association.” Meetings of
this association were held from time to time for the purpose of dis-
Cussing and acting upon matters of interest to its members.

Kosher products are also sold at retail in Milwaukee by numerous
grocers, but such stores carry limited lines of such products and the
delicatessen stores depend largely upon meat products for their reve-
Hue. For a number of years the five delicatessen store operators
flﬂmed and their predecessors in business consistently dealt in the
‘Wilno” and/or “Kosher Zion” brands of meat products and there
has been developed in Milwaukee among consumers of kosher and
kosher style meat products a consumer preference and demand for
these brands of products to the extent that the success of a delicatessen
Store is in substantial part dependent upon the ability of the operator
thereof to purchase and have available for sale to customers one or both
of these brands of meat products. The “Wilno” brand is produced
and distributed by the Wilno Kosher Sausage Co., and the “Kosher
Zion” brand is produced and distributed by Kosher Zion Sausage Co.

here are other producers of competing products who sell in the Mil-
“Vaukee market but the two named are the most important factors in
the Milwaukee kosher meat products trade. The next in importance
11 that market is probably the Sinai Kosher Sausage Factory.

Par. 4, The “Wilno” brand products are represented in Milwaukee

¥ respondent David Kurman, a former delicatessen store operator.,

& is factory representative there for respondent Wilno Kosher

Wsage Co., and to a limited extent calls upon customers of that
‘oncern, accepts orders for its products which he transmits to his
Principal, and attends to the adjustment of any disputes which arise

*tween Lis principal and its customers. In most instances, howevar,
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purchasers of “Wilno” products in Milwaukee mail or telephone their
orders to the factory in Chicago. In all cases shipments of “Wilno”
products are made from the factory direct to the purchaser in Mil-
waukee and Kurman receives a commission on all such sales in Mil-
waukee regardless of whether or not the order was sent through him.

The “Kosher Zion” brand products are distributed in Milwaukee
exclusively by Louis Gross, a brother-in-law of the three Guten
brothers. Gross is a jobber and regularly solicits orders for “Kosher
Zion” products from retailers in Milwaukee. Large orders for such
products are filled by the shipment from the factory in Chicago direct
to the purchaser in Milwaukee but smaller orders and emergency orders
are filled by delivery from a stock of “Kosher Zion” products which
Gross maintains.

The products of Sinai Kosher Sausage Factory are distributed in
Milwaukee by Max Zurkoff, a jobber, who handles the “Sinai” brand
products and numerous other commodities.

Par. 5. In 1936 Carl Bach entered the retail delicatessen business
in Milwaukee by opening a store at 923 West Walnut Street specializ-
ing in kosher delicatessen products such as pepper meat, corned beef,
and numerous types of sausage and cold meats. At the time Bach
opened his store he obtained his supplies of meats and meat products
principally from Louis Gross, and to a minor extent from Max Zurkoff.
In order to promote his newly established business Bach kept his
store open 7 days each week and from time to time placed signs in the
window of and inside his store announcing the prices at which various
products were offered for sale to the public. DBach gradually became
more important from a competitive standpoint, His practice of keep-
ing his store open on Friday when the other five stores were closed
and of announcing his prices (which were generally lower than those
of his competitors) was objectionable to his competitors. Louis Gross
advised Bach that he had received complaints from his other cus-
tomers about the price signs which Bach maintained and about his
prices being too low, and unless the signs were removed Gross might
have to discontinue selling to him. Bach did not accede to this sug-
gestion and after further remonstrances Gross refused to make any
more sales to Bach.

Bach was invited by Joseph Plotkin to a meeting of the Milwaulkee
Jewish Kosher Delicatessen Association, which meeting was attended
by the members of that association; namely, Plotkin, Cohen, and the
three Gutens. At this meeting Bach was asked to become a member
of the association on condition that he close his store on the day they
had agreed upon; namely, Friday. Objections were then made by
members of the association to the prices at which Bach sold certain
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of his products, including eorned beef, wieners, and salami, and he was
accused of “chiseling.” Members of the association came to the con-
clusion that $1.25 for corned beef, 40 cents a pound for salami, and
38 cents a pound for wieners were the proper prices for those prod-
ucts, Bach was then selling wieners at 35 cents a pound, salami at
28 cents, and corned beef at 83 cents, which he considered fair prices
affording him a reasonable profit. Understanding that if he joined
he would have to assent to the Friday closing and abandon his price
signs, Bach declined to become a member of the association.

Par. 6. Having been unable to persuade David Kurman, the factory
Tepresentative for “¥Wilno” products to accept orders from him, and
Louis Gross, the distributor for “Kosher Zion” products having re-
fused to make any further sales to him because of the objections of the
Members of the Milwaukee Jewish osher Delicatessen Association to
his price signs and his refusal to close on Fridays, Bach began making
trips to Chicago in his automobile and there purchasing and bringing
home with him the brands of delicatessen meats which he wanted but
could not purchase in Milwaukee. Bach continued these trips to
Chicago at intervals of 1 or 2 weeks for several months, making pur-
chases principally from the factories producing “Wilno” and “Kosher
Zjon” products. Iinally, on the occasion of one of these visits to the
salesroom of the “Wilno” plant in Chicago for the purpose of pur-
* chasing meats, he was called into the office of that concern, where Jules
L:\dany stated that he had learned Bach's identity and that objections
had come to him from members of the Milwaukee Jewish Delicatessen
Association to his making sales to Bach. Ladany advised him to get
FO{-’Gther with Plotkin, the Gutens, and the other delicatessen operators
In Milwaukee, and stated that he would be willing to come to Mil-
Waukee and arrange a meeting between Bach and the other delicatessen
Oberators. Some time thereafter Jules Ladany and David Kurman
called at Bach's store in Milwaukee and discussed with him the closing
of his store on Friday and the removal of the price signs. After
Bach declined to accede to suggestions concerning Friday closing and

10lding his prices to the level of the prices of other delicatessen
Oberators, Ladany and Kurman left, advising Bach that they would
IsCuss the matter with the other delicatessen dealers in Milwaukee
nd advise him. Nothing further was heard from these parties by
f"‘f_ll, and when he attempted to make further purchases from the

Vilno? plant in Chicago he was informed by the person there who
ad formerly served him that Ladany had ordered that no further
f;"lf‘.s be made to Bach, and thereafter Bach was unable to purchase
Wilng” products at the factory in Chicago.
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During at least a part of the time that Bach purchased “Wilno"”
products from the plant in Chicago he also purchased “Kosher Zion”
products from the plant of that concern in Chicago, and he had the
same experience at that source of supply as he had at the “Wilno”
plant. An officer of the concern producing “Kosher Zion” products
talked to Bach on the occasion of one of his calls at the salesroom of
the plant for the purpose of purchasing and advised him to get
together with the other delicatessen operators in Milwaukee with
respect to Friday closings and maintaining prices. Subsequently
Bach was unable to make further purchases at the “ISosher Zion”
plant.

For some time after Bach was unable to purchase from either the
“Wilno” or “Kosher Zion” plants he secured the products of those
concerns by purchasing from wagon jobbers of these products in
Chicago by stopping them on the street and there purchasing supplies
from them. At about this time Jules Ladany of the Vienna Sausage
Co. and the Wilno Kosher Sausage Co. wrote to Aaran Guten under
date of November 23, 1938, stating in part:

I want to further advise you about this other situation and I want you to
believe me, that I do not sell this fellow directly, nor do we know from whom he
ix buying our product indirectly, and further than that, we are not encouraging
this man to buy our products either directly or indirectly at this time. While I
will be very happy to cooperate with you fellows toward trying to straighten out
the situation, I certainly must have your cooperation in getting you to locate the
source of his supplies, so that I can handle it from thls end. You can understand
that, being in Chicago, I am not able to find from whom he is buying—that will
have to come from you in Milwaukee. However, I trust that the matter will be
ultimately straightened out to everybody’s satisfaction.

Subsequently, on December 6, 1938, Jules Ladany wrote Aaron Guten
in part as follows:

I want you to know that we made several attempts to obtain the information
which we discussed in Chicago a week ago Friday, but were unsuccessful in
doing so0; consequently I do not know what can be done relative to the matter
ot hand unless the desired information cowes from someone in Milwaukee,

We still feel as we do about this situation; nawely, that we want to be
cooperative and if you fellows will tuke It upon yourselves to learn all the
facts necessary, so that we can then handle the situation in Chiengo, we will
be only too happy to do it. As it stands today, we ¢an do nothing about 1t
because we do not know where to start from.

If T feel a little better tonmorrow or Thursday I may come to Milwaukee to
see if we can check further in this situation. If 1 am not able to do this,
would like to have you drop me a line and <end me that Information that I
seek.

. L] » L] . » -

P, 8. Coples of this letter are belug forwarded to the other people B

Milwaukee,
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Similar letters were written on the same day by Jules Ladany to
Carl Guten, Meyer Guten, and Joseph Plotkin?

Bach finally in large measure discontinued purchasing “Wilno”
and “Kosher Zion” products from wagon jobbers in Chicago because
their prices were higher than factory prices and because he was unable
to secure a satisfactory choice of products of the quality desired.

As a result of continued pressure from competitors of Bach, Max
Zurkoff, distributor of the producis of Sinai Kosher Sausage Factory,
refused to sell to Bach for a short period of time, possibly 2 weeks,
but thereafter resumed selling to him. Bach, however, never pur-
chased substantial quantities of “Sinai” products and for trade rea-
sons was not particularly interested in this brand. There was no
occasion for the Sinai Kosher Sausage Factory to refuse to sell to
Bach and there was no such refusal. Respondent Jacob Levin of that
company talked to Ladany and Bisk about the situation in which
Bach was involved in Milwaukee but the record does not show that
he took any action with respect thereto.

Some of the members of the Milwaukee Jewish Kosher Delicatessen
Association were also members of the Independent Neighborhood
Grocers Alliance. Apparently at the instigation of these common
Members the latter association cooperated with the former to a limited
extent and for a short time with respect to the sitnation in which
Bach was involved. The record does not indicate, however, that this
Couperation was of material consequence.

Par. 7. A number of the respondents have attempted explanations
of their conduct on various grounds. For example, David Kurman
testified that his refusal to accept orders for “Wilno” products from
Bdch was due to the fact that there were already enough outlets for

“Wilno? products in Milwaukee and he did not desue to establish
any more. Nevertheless, subsequently a member of the Plotkin
family opened a new delicatessen store and was able to secure “Wilno”
Droducts without any difficulty. On direct examination Irving Bisk
Indicated only the vaguest knowledge of any difficulties Bach may
ave had in purchasing delicatessen meats and said that his company
Never refused to sell to Bach ns far as he knew. e testified that he
ad never attended any meetings of the Milwaukee Jewish Kosher
elicatessen Association. A Commission attorney testified that he
Iterviewed Irving Bisk prior to the issuance of the complaint in
this proceeding and that Bisk stated to him that he had attended
Wo or three meetings of that association. In subsequent testimony
isk continued his denial of ever having attended a meeting of the
filwaukee Jewish Kosher Delicatessen Association and =umrektod
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that confusion may have arisen with respect to this because he may
have said that he had talked to Plotkin, the Gutens, or Cohen at
various times, and he further testified that he did not even know
of the existence of the Milwaukee Jewish Kosher Delicatessen Asso-
ciation until the occasion of his interview with the Commission
attorney. In this connection, the following is an extract from a letter
written by Aaron Guten, secretary of the Milwaukee Jewish Kosher
Delicatessen Association to Jules Ladany on October 14, 1937, prior
to the date the Commission’s attorney first visited Irving Bisk:
QOur association has incyrred some debts which have to be paid. When you
were in Milwaukee last, we discussed said matter with you, and you agreed
to pay §0 percent of said costs and the Kosher Zion Sausage Co. was to pay the
50 percent.
The testimony contains other contradictions, including blanket de-
nials by certain of the respondents, but upon the whole record the
Commission concludes that for many years the five members of the
Milwaukee Jewish Kosher Delicatessen Association have in substance
dominated that portion of the delicatessen business of Milwaukee
specializing in kosher products; have worked with the Ladanys and
the Bisks, concentrating in the distribution of the “Wilno” and
“Kosher Zion” meat products so that they have become, and are, the
mo-t important products to the retail kosher delicatessen trade in
Milwaukee ; and, when unable to coerce Bach into joining with them,
have attempted with the agreement, aid, cooperation, and assistance
of the Ladanys, the Bisks, Kurman, and Gross to drive Bach out of
business in the manner heretofore stated. The said understanding
and agreements have had the tendency and effect of unduly restrain-
ing and restricting interstate commerce in kosher meats and of de-
priving the purchasing public in Milwaukee of the benefits of free
and open competition in the distribution of kosher meats.

CONCLUSION

The aforesaid acts, agreements, understandings, and -practices con-
stitute unfair methods of competition in commerce within the intent
and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint and amended and supplemental complaint of
the Commission, the answers thereto, testimony and other evidenct,
report of the trial examiner and exceptions thereto, briefs in support of
the complaint and in opposition thereto, and oral agruments of counS_(‘la
and the Commission having made its findings as to the facts and 1t3
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conclusion that certain of said respondents have violated the provi-
sions of the Federal Trade Commission Act.

It is ordered, That respondents Milwaukee Jewish I{osher Delica-
tessen Association, a corporation, and Joseph Plotkin, Aaron Guten,
Carl Guten, Rubin Cohen, and Meyer Guten, individually and as mem-
bers of said association ; Wilno Kosher Sausage Co., a corporation, and
Jules Ladany and William Ladany, individually and as officers of said
corporation ; Kosher Zion Sausage Co.. a corporation, and Irving Bisk
and Philip Bisk, individually and as officers of sald corporation; David
Kurman, an individual; and Louis Gross, an individual; their repre-
sentatives, agents, and employees; or any two or more of such respond-
ents or their representatives, agents, and employees, either with or
without the cooperation of others not parties hereto, do forthwith
cease and desist from following a common course of action pursuant
to any mutual understanding, combination, agreement, or conspiracy
for the purpose or with the effect, directly or indirectly, of lessening
competition in the course of trade in kosher and/or kosher style meat
end allied products, or hindering, restraining, or preventing sales of
any such products in the course of commerce to purchasers or would-be
purchasers by the following methods, or any of them:

1. Hindering, obstructing, or preventing Carl Bach, or any other
would-be purchaser in Milwaukee, Wis, from purchasing kosher
and/or kosher style meats or allied products from manufacturers or
cther sellers outside the State of Wisconsin.

2. Hindering, obstructing, or preventing any manufacturer or other
seller outside the State of Wisconsin from selling kosher and/or kosher
style meats or allied products to Carl Bach or any other would-be
purchaser in Milwaukee, Wis.

3. Requesting, advocating, or urging any course of action prohibited
m paragraphs 1 and 2 hereof.

1t is further ordered, That respondents shall, within 60 days after
the service upon them of this order, file with the Commission a report
In writing setting forth in detail the manner and form in which they
have complied with this order.

1t i3 further ordered, For the reasons appearing in the findings as ta
the facts in this matter, that the complaint herein be, and the same
lereby is, dismissed as to respondents Vienna Sausage Co.. a corpora-
tion; David Berg & Co., a corporation: Sinai Kosher Sausage Fac-
lory, a corporation; Jacob Levin, inditidually and as an officer of
Sinai Fosher Sausage Factory; Max Zurkoff, an individual; Inde-
Dendent Neighborhood Grocers Alliance, a corporation, and its offi-
cers, Joseph 1. Weiss, Louis Zbar, and Louis Berson.

40a300m 42 ol 3 2
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IN THE MATTER OF

MAX A. WASSERMAN, TRADING AS EXCEL
MERCHANDISE AND NOVELTY CO.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4029. Complaint, Feb. 9, 1940—Decision, Nov. 4, 1941

Where a corporation engaged in the competitive interstate sale and distribution
of sauce pans, dripolators, coffee percolators, pillows, smoking stands, electric
table lamps, fountain pens, ash trays and other articles of merchandise in
commerce—

(a) Supplied its customers with assortments of said merchandise together with
Bingo sets, by means of which such merchandise was sold and distributed to
the consuming public in a manner involving the operation of a game of
chance, gift enterprise or lottery scheme under a plan providing that a player
securing, by chance, necessary numbers, as drawn by game's operator, to call
“Bingo” became entitled to receive as prize one of said articles, value of which
exceeded cost of participation to players; and thereby

Supplied to and placed in the hands of others means of conducting lotteries in the
sale of its merchandise, in accordance with aforesaid sales plan or method,
involving game.of chance to procure article of merchandise at much less than
normal price thereof, contrary to established public policy of the United
States Government, and in competition with many who, unwilling to use
such or other method contrary to public policy, refrain therefrom;

With result that many persons were attracted by its said sales plan and the
element of chance involved therein and were thereby induced to buy and sell
{ts merchandise in preference to that of its said competitors, and trade in
commerce was unfairly diverted to it from them; and
Sold and distributed devices commonly known as push cards and punchboards
separate and apart from any other merchandise in jinterstate commerce
including (1) push cards and punchboards with the legends or instructions
printed on the face thereof explaining the manner in which they were to be
used in the sale of various specified articles of merchandise, and that pur-
chasers punching disks in the cards and thereby revealing certain lucky
numbers received articles of merchandise without additional cost at prices
much less than the normal retail price, and that others received nothing for
their money other than the privilege of making a punch; and (2) similar
devices for similar purposes bearing no instructions or legends thereon but
having blank spaces provided therefor on which purchasers placed instruc-
tions of the same Import as those printed on the aforesald devices; and
intended to be, and used only by ultimate purchasers thereof for distribution
of other merchandise by lot or chance as above set forth;

With result that—

(1) Many who sold or distributed candy, cigars, and other artleles of mer-
chandise in commerce bought said push eard and punchboard deyices and

(b

~—



EXCEL MERCHANDISE AND NOVELTY CO. 19

18 Complaint

packed and assembled assortments comprised of various articles of such
merchandise, together with such cards and boards, and retail dealer buyers
of such assorfments, either as direct or indirect purchasers, and retailers
who made up their own assortments, exposed same to purchasing public and
sold or distributed such articles through use of said push cards or punch-
boards and in accordance with sales plans as above described; involving
game of chance or sale of a chance to procure articles in question at prices
much less than normal retail price thereof, and teaching and encouraging
gambling among members of public, all to the injury thereof, and contrary
to an established public policy of the United States Government, and in
violation of criminal laws;

(2) Many members of purchasing public, because of element of chance
involved in sale and distribution of said merchandise by means of said push
cards and punchboards, and many retailers, were thereby induced to deal
or trade with manufacturers, wholesalers, and Jobbers selling and dis-
tributing their merchandise, together with said devices, in competition with
many who, faced with alternative of descending to use of said cards and
boards or other similar devices which they were under a powerful moral
compulsion not to use, or suffer loss of substantial trade, did not thus
sell and distribute their products, because of element of chance or lottery
features therein involved, and because practices thus involved were con-
trary to public policy of United States; and refrained from supplying to or
placing in hands cf others such cards, boards or any other similar devices
for such use; whereby substantial trade was unfairly diverted from said
competitors to those purchasing and using its said devices; and

(3) It supplied thereby to and placed in the hands of others, through such
sale or distribution of said push cards and punchboards, nieans of conducting
lotteries, games of chance, or gift enterprises in the sale or distribution of
merchandise to members of public, and means and instrumentalities for
engaging in unfair niethods of competition and unfuir acts and practices:

Held, (1) That such acts and practices in selling and distributing assortments
of merchandise, together with sald “Bingo” sets, as above set forth, were
all to the prejudice and injury of the publie, and competitors, and consti-
tuted unfair methods of competition in commerce and unfair acts and
practices therein; and (2) That its acts and practices in selling and dis-
tributing said push card and punchboard devices, separate and apart from
any other merchandise, to dealers for use in sale and distribution of their
products, under circumstances set forth, were all to the prejudice and injury
of public and constituted unfair acts and practices in commerce.

My, L. P. Allen, Jr. and Mr. J. V. M iskou for the Commission.
Levin & Marshall, of Omaha, Nebr., for respondent,

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
P . . . . v
Frade Commission having reason to believe that Max .\, Wasserman
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individually and trading as Excel Merchandise & Novelty Co., herein-
after referred to as respondent, has violated the provisions of the
said act, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the interest of the public, hereby issues
its complaint stating its charges in that respect as follows:

Count 1

Parscrspi 1. Respondent, Max A. Wasserman, is an individual
trading as Excel Merchandise & Novelty Co., with his principal office
and place of business located at 1316 Farnam Street, Omaha, Nebr.

lespondent is now and for some time last past has been engaged in
the sale and distribution of sauce pans, dripolators, coffee percolators,
pillows, smoking stands, electric table lamps, fountain pens, ash trays,
and other articles of merchandise in commerce between and among
the various States of the United States and in the District of Colum-
bia. Respondent causes and has caused said merchandise when sold
to be transported from his aforesaid place of business in Omaha,
Nebr., to purchasers thereof, at their respective points of location, in
the various States of the United States other than the State of
Nebraska and in the District of Columbia. There is now and for
some time Jast past has been a course of trade by respondent in said
merchandise in commerce between and among the various States of
the United States and in the District of Columbia. In the course and
conduct of said business respondent is and has been in competition
with other individuals, and with partnerships and corporations en-
gaged in the sale and distribution of like or similar articles of mer-
chandise in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 2. In the course and conduct of said business; as described
in paragraph 1 hereof, the respondent in selling and distributing his
said merchandise has supplied his customers with assortments of said
merchandise together with certain paraphernalia known as Bingo
sets, by means of which said merchandise is sold and distributed to
the consuming public in a manner which involves the operation of
a game of chance, gift enterprise, or lottery scheme. One of said
Bingo sets consists of a tally sheet, containing 75 numbers; a number
of Bingo cards on each of which appear 25 numbers arranged in o
square, which numbers correspond to the numbers on the tally sheets
and a number of small wooden squares on each of which appears &
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number. Each of said Bingo cards has a different group of numbers
thereon, and 1 of said cards appears substantially as follows:

Nos. 1to 13 Nos. 18 to 30 Nos. 31 to 45 Nos. 46 to 60 Nos. 61 to 75

BINGO

1 16 33 46 66

6 27 35 55 61
Free

5 23 0 58 68
Free

13 21 37 53 67

2 20 43 56 63

START WITH LETTER 0 IN CENTER, FREE
5 NUMBERS ACROSS ANY LINE WINS 2
12 DIFFERENT WAYS TO BINGO
One Star Series. TotalSets 1,365 Cards. Printedin U.S. A.

By means of said Bingo set, said merchandise is distributed to
the purchasing public in substantially the following manner: Re-
Spondent’s customer, or someone designated by such customer, acts
23 an operator in the sale or distribution of said merchandise. The
Operator of the Bingo set places in the hands of each participant one
of the said Bingo cards, and each participant pays the operator a
d?Signated sum of money for the privilege of participating in the
distribution of each of said articles of merchandise. The operator
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then places the said wooden squares in a container and so mixes
them that the numbers thereon are concealed until one of said wooden
squares is withdrawn from the container by the operator. In the
center of the participant’s Bingo card is a square marked “Free”
and each participant places a marker thereon before the aforesaid
drawing of said numbers is begun. The operator then proceeds with
the drawing of numbers from the aforesaid mixing container and
calls out the number appearing on each wooden square as said
square is withdrawn from said container and the person on whose
card such number appears places one of said markers over such
number. This same procedure is followed until one of the partici-
pants has succeeded in marking five numbers on said card, which
numbers form a straight line across the card. either horizontally,
vertically or diagonally. The sequence or distribution of the num-
bers which control the placing of the markers is determined wholly
by chance. Upon marking the last of said five numbers the partici-
pant calls out the word “Bingo.” The marked numbers are called
out by the operator who checks the same with the numbers on said
tally sheet, and if such numbers have been correctly marked the
participant is entitled to and receives one of said articles of merchan-
dise as a prize. The other participants receive nothing for their
money. This same procedure is repeated until all of said articles
of merchandise or prizes have been distributed. The articles of
merchandise therein vary but each of said articles of merchandise is
of greater value than the amount paid by each participant for par-
ticipation in the distribution of said merchandise as above described.
The said articles of merchandise are thus distributed to the purchas-
ing public wholly by lot or chance.

Respondent has sold and distributed various Bingo sets and other
devices for use in the sale and distribution of his merchandise to
the consuming public by lot or chance, but the principle of operation
in connection with each of said Bingo sets or devices is similar to
the one hereinabove described, varying only in detail.

Par. 3. The persons who have purchased respondent’s said assort-
ments of merchandise, together with said Bingo sets, either directly
or indirectly, have used said Bingo sets in selling and distributing
respondent’s merchandise in accordance with the aforecaid sales plan
or method. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the <ale of his merchan-
dise in accordance with the <ales plan or method lhereinabove de-
scribed. The use by re<pondent of «aid <ales plan or method in the
sale and distribution of his merchandi<e and the <ale of said merchan-
dise by and through the use thereof, and by the aid of <aid <ales plan
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or method is a practice of a sort which is contrary to an established
public policy of the Government of the United States and in
violation of criminal laws.

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged, involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less
than the normal retail price thereof. Many persons, firms and cor-
Porations who sell or distribute merchandise in competition with the
respondent, as above alleged, are unwilling to adopt and use said
sales plan or method or any sales plan or method involving a game
of chance or the sale of a chance to win something by chance or
any other sales plan or method that is contrary to public policy, and
such competitors refrain therefrom. Many persons are attracted
by said sales plan or method employed by respondent in the sale and
distribution of his merchandise, and by the element of chance involved
therein, and have been and are induced to buy and sell respondent’s
Merchandise in preference to merchandise offered for sale and sold
by said competitors of respondent who do not use the same or equiva-
lent sales plans or methods. The use of said sales plan or method by
respondent because of said game of chance has the tendency and
Capacity to and does unfairly divert trade in commerce between and
Among the various States of the United States and in the District of
Columbia to respondent from his said competitors who do not use the
Same or equivalent sales plans or methods.

Par. 5. The aforesaid acts and practices of respondent, as herein-
tbove alleged, are all to the prejudice and injury of the public and
of respondent’s competitors, and constitute unfair methods of com-
Petition in commerce and unfair and deceptive acts and practices in
COmmerce within the intent and meaning of the Federal Trade

Omimission .\et.

Count 2

Piracrarir 1. Respondent, Max A. Wasserman, is an individual
trading a5 Excel Merchandise & Novelty Co., with his principal office
and place of business lo¢ated at 1316 Farnam Street, Omaha, Nebr,

€pondent is now, and for some time last past has been, engaged in
the sale and distribution of devices commonly known as push cards
3d punchboards to dealers in various other articles of merchandise,
M commerce between and among the various States of the United
“tates and in the District of Columbia.

. tespondent causes and has caused said devices, when sold, to be
pl\m“;‘POthl from his afort.\aid plnc? of bl'hinoss in Olpnha., Nebr_.. to
ehasers thereof, at their respective points of location, in various
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States of the United States other than the State of Nebraska and in
the District of Columbia. There is now and has been for some time
last past a course of trade by said respondent in such push cards and
punchboards, in commerce between and among the various States of
the United States and in the District of Columbia.

Par. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, respondent sells and distributes, and has sold
and distributed, to dealers push cards and punchboards so prepared
and arranged as to involve games of chance, gift enterprises or lottery
schemes when used in making sales of merchandise to the consuming
public. Respondent sells and distributes and has sold and distributed,
many kinds of said push cards and punchboards, but all of said push
cards and punchboards involve the same chance or lottery features,
when used in connection with the sale or distribution of merchandise
and vary only in detail.

Many of said push cards and punchboards have printed on the
faces thereof certain legends or instructions that explain the manner
in which said devices are to be used or may be used in the sale or dis-
tribution of various specified articles of merchandise. The prices of
the sales on push cards and punchboards vary in accordance with the
individual device. Lach purchaser is entitled to one punch or push
from the device, for the amount of money paid, and when a push or
punch is made a disc or printed slip is separated from the push card
or punchboard and a number is disclosed. The numbers are effectively
concealed from purchasers and prospective purchasers until a selec-
tion has been made and the push or punch completed. Certain speci-
fied numbers entitle purchasers to designated articles of merchandise.
Persons securing lucky or winning numbers receive articles of mer-
chandise without additional cost at prices which are much less than
the normal retail price of said articles of merchandise. Persons not
obtaining one of the lucky or winning numbers receive nothing for
their money other than the privilege of making a push or punch from
said card or board. The articles of merchandise are thus distributed
to the consuming or purchasing public wholly by lot or chance.

Others of said push card and punchboard devices have no instruc-
tions or legends thereon but have blank spaces provided therefor. On
those push cards and puncliboards the purchasers thereof place in-
structions or legends which have the same import and meaning as the
instructions or legends placed by the respondents on said push card
and punchboard devices first hereinabove described. The only use to
be made of said push card and punchboard devices, and the only man-
ner in which they are used by the ultimate purchasers thereof, is 10
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combination with other merchandise so as to enable said ultimate
purchasers to sell or distribute said other merchandise by means of
lot or chance as hereinabove alleged.

Par. 3. Many persons, firms, and corporations who sell and dis-
tribute, and have sold and distributed, candy, cigarettes, and other
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia, purchase
and have purchased respondent’s said push eard and punchboard de-
vices and pack and assemble, and have packed an assembled, assort-
ments comprised of various articles of merchandise, together with said
Push card and punchboard devices. Retail dealers who have pur-
chased said assortments, either directly or indirectly, or retail dealers
who have purchased said devices direct from respondent and made
up their own assortments, have exposed the same to the purchasing
bublic and have sold or distributed said articles of merchandise by
Mmeans of said push cards and punchboards in accordance with the
Sales plans as described in paragraph 2 hereof. Because of the ele-
Mment of chance involved in connection with the sale and distribution
of said merchandise by means of said push cards and punchboards,
Mmany members of the purchasing public have been induced to trade
or deal with retail dealers selling or distributing said merchandise by
Means thereof. As a result thereof, many retail dealers have been
Induced to deal with or trade with manufacturers, wholesale dealers
and jobbers who sell and distribute said merchandise, together with
Said devices. Said persons, firms and corporations have many com-
Detitors who sell or distribute like or similar articles of merchandise
In commerce between and among the various States of the United
States and in the District of Columbia. Said competitors are faced
Wwith the alternative of descending to the use of said push card and
Punchboard devices, or other <1xmlar devices, which they are under a
Powerful moral compulsion not to use in connectlon with the sale or
distribution of their merchandise, or to suffer the loss of substantial
trade, Said competitors do not sell or distribute their merchandise by
Means of push cards and punchboard devices, or similar devices, be-
Cause of the clement of chance or lottery features involved therein, and

Ccause such practices are contrary to the public policy of the Gov-
“riment of the United States and in violation of criminal laws, and
Such competitors refrain from supplying to, or placing in the hands
of, others push eard and punchboard devices, or any other similar
tevices, which are to be used, or which may be used in connection with
the snle or distribution of tl)e merchandise of such competitors to the
8eneral public by means of a lottery, game of chance or gift enter-



26 FEDERAL TRADE COMMIISSION DECISIOXNS
Findings 34T, C.

prise. Asa result thereof, substantial trade in commerce between and
among the various States of the United States and in the District of
Columbia has been unfairly diverted to said persons, firms and cor-
porations from said competitors, who do not sell or use said devices.

Par. 4. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above alleged,
involves a game of chance or the sale of a chance to procure articles of
merchandise at prices much less than the normal retail price thereof,
and teaches and encourages gambling among members of the public,
all to the injury of the public. The use of said sales plans or methods
in the sale of merchandise, and the sale of merchandise by and through
the use thereof and by the aid of said sales plans or methods, is a prac-
tice of a sort which is contrary to an established public policy of the
government of the United States, and in violation of criminal laws, and
constitutes unfair methods of competition in commerce, and unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act,

The sale or distribution of said push card and punchboard devices
by the respondent, as hereinabove alleged, supplies to and places in the
hands of others the means of conducting lotteries, games of chance, or
gift enterprises in the sale or distribution of merchandise. The re-
spondent thus supplies to and places in the hands of said persons, firms
and corporations the means of, and the instrumentalities for, engaging
in unfair methods of competition in commerce, and unfair and decep-
tive acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.

Par. 5. The aforesaid acts and practices of respondent, as herein-
above alleged, are all to the prejudice and i 111]urv of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act,

Rerort, FixpiNgs As To THE Facts. aNp Orper

Pursuant to the provisions of the Federal Trade Commission Act, the
Federal Trade Commission on February 9, 1940, issued and thereafter
served its complaint in this proceeding upon respondent, Max A.
Wasserman, individually and trading as Excel Merchandise & Novelty
Co., charging him with the use of unfair methods of competition in
commerce and unfair acts and practices in commerce in violation of
the provisions of said MAct. Subsequently, the respondent filed an
answer to the Commission’ complaint admitting all the material alle-
gations of fact <et forth in said complaint and waiving all intervening
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procedure and further hearings as to the said facts. Thereafter, the
proceeding regularly came on for final hearing before the Commission
on the said complaint and answer thereto, and the Commission having
duly considered the matter and being now fully advised in the prem-
ises, finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapr 1. Respondent, Max A. Wasserman, is an individual
trading as Excel Merchandise & Novelty Co., with his principal cffice
and place of business located at 1816 IFarnam Street, Omaha, Nebr,
Respondent is now and for some time last past has been engaged in the
sale and distribution of sauce pans, dripolators, coffee percolators,
pillows, smoking stands, electric table lamps, fountain pens, ashtrays,
and other articles of merchandise in commerce between and among
the various States of the United States and in the District of Columbia.
Respondent causes and has caused said merchandise when sold to be
transported from his aforesaid place of business in Omaha, Nebr., to
purchasers thereof, at their respective points of location, in the various
States of the United States other than the State of Nebraska and in the
District of Columbia. There is now and for some time last past has
been a course of trade by respondent in said merchandise in commerce
between and among the various States of the United States and in the
District of Columbia. In the course and conduct of said business re-
spondent is and has been in competition with other individuals, and
with partnerships and corporations engaged in the sale and distribu-
tion of like or similar articles of merchandise in commerce between
and among the various States of the United States and in the District
of Columbia.

Par. 2. In the course and conduct of said business, as described in
paragraph 1 hereof, the respondent in selling and distributing his said
merchandise has supplied his customers with assortments of said mer-
chandise together with certain paraphernalia known as Bingo sets,
by means of which said merchandise is sold and distributed to the
consuming public in a manner which involves the operation of a game
of chance, gift enterprise, or lottery scheme, One of said Bingo sets
consists of a tally sheet, containing 75 numbers; a number of Bingo
cards on each of which appear 25 numbers arranged in a square, which
numbers correspond to the numibers on the tally sheet; and a number
of small wooden squares on each of which appears a number. Each
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of said Bingo cards has a different group of numbers thereon, and one
of said cards appears substantially as follows:

Nos. 1 to 15 Nos. 16 to 30 Nos. 31 to 45 Nos. 46 to 60 Nos. 61 to 75

BINGO

1 16 33 46 66

6 27 35 55 61
Free

5 23 0 58 68
Free

13 21 37 53 67

2 20 43 56 63

START WITH LETTER 0 IN CENTER, FREE .
5 NUMBERS ACROSS ANY LINE WINS 2
12 DIFFERENT WAYS TO BINGO
One Star Series. Total Sets 1,365 Cards. Printed in U. 8. A.

By means of said Bingo set, said merchandise is distributed to the
purchasing public in substantially the following manner: Respond-
ent’s customer, or someone designated by such customer, acts as an
operator in the sale or distribution of said merchandise. The oper-
ator of the Bingo set places in the hands of each participant one of
the said Bingo cards, and each participant pays the operator a desig-
nated sum of money for the privilege of participating in the distribu-
tion of each of said articles of merchandise. The operator then
places the said wooden squares in a container and so mixes them
that the numbers thereon are concealed until one of said wooden
squares is withdrawn from the container by the operator, In the

oy
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center of the participant’s Bingo card is a square marked “Free”
and each participant places a marker thereon before the aforesaid
drawing of said numbers is begun. The operator then proceeds with
the drawing of numbers from the aforesaid mixing container and
calls out the number appearing on each wooden square as said square
is withdrawn from said container, and the person on whose card
such number appears places one of said markers over such number.
This same procedure is followed until one of the participants has
succeeded in marking five numbers on said card, which numbers form
a straight line across the card, either horizontally, vertically, or diag-
onally. The sequence or distribution of the numbers which control
the placing of the markers is determined wholly by chance. Upon
marking the last of said five numbers the participant calls out the
word “Bingo.” 'The marked numbers are called out by the operator
who checks the same with the numbers on said tally sheet, and if such
numbers have been correctly marked the participant is entitled to and
receives one of sald articles of merchandise as a prize. The other
participants receive nothing for their money. This same procedure
is repeated until all of said articles of merchandise or prizes have
been distributed. The articles of merchandise therein vary but each
of said articles of merchandise is of greater value than the amount
paid by each participant for participation in the distributionof said
merchandise as above described. The said articles of merchandise
are thus distributed to the purchasing public wholly by lot or chance.

Respondent has sold and distributed various Bingo sets and other
devices for use in the sale and distribution of his merchandise to the
consuming public by lot or chance, but the principle of operation in
connection with each of said Bingo sets or devices is similar to the
one hereinabove described, varying only in detail.

Par. 3. The persons who have purchased respondent’s said assort-
ments of merchandise, together with said Bingo sets, either directly
or indirectly, have used said Bingo sets in selling and distributing
respondent’s merchandise in accordance with the aforesaid sales plan
or method. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of his merchan-
dise in accordance with the sales plan or method hereinabove de-
scribed.  The use by respondent of said sales plan or method in the
sale and distribution of his merchandise and the sale of said mer-
chandise by and through the use thereof, and by the aid of said sales
plan or method is a practice of a sort which is contrary to an estab-
lished publie policy of the Government of the United States and in
violation of criminal laws, :
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Pasr. 4. The sale of merchandise to the purchasing public in the man-
ner above found, involves a game of chance or the sale of a chance to
procure an article of merchandise at a price much less than the normal
retail price thereof. Many persons, firms, and corporations who sell
or distribute merchandise in competition with the respondent, as above
found, are unwilling to adopt and use said sales plan or method or
any sales plan or method involving a game of chance or the sale of
a chance to win something by chance or any other sales plan or method
that is contrary to public policy, and such competitors refrain there-
from. Many persons are attracted by said sales plan or method
employed by respondent in the sale and distribution of his merchan-
dise, and by the element of chance involved therein, and have been
and are induced to buy and sell repsondent’s merchandise in preference
to merchandise offered for sale and sold by said competitors of respond-
ent who do not use the same or equivalent sales plans or methods. The
use of said sales plan or method by respondent because of said game
of chance has the tendency and capacity to and does unfairly divert
trade in commerce between and among the various States of the United
States and in the District of Columbia to respondent from his said
competitors who do not use the same or equivalent sales plans or
methods.

Par. 5. In the course and conduct of his business, the respondent is
now, and for some time last past has been, engaged in the sale and dis-
tribution of devices commonly known as push cards and punchboards
separate and apart from any other merchandise in commerce between
and among the various States of the United States and in the District
of Columbia,

Respondent causes and has caused said devices, when sold, to be
transported from his aforesaid place of business in Omaha, Nebr., to
purchasers thereof, at their respective points of location, in various
States of the United States other than the State of Nebraska and
in the District of Columbia. There is now and has been for some
time last past a course of trade by said respondent in such push cards
and punchboards, in commerce between and among the various States
of the United States and in the District of Columbia.

Par. 6. In the course and conduct of his business, as described in
paragraph 5 hereof, respondent sells and distributes, and has sold
and distributed, to dealers push cards and punchboards so prepared
and arranged as to involve games of chance, gift enterprises, or lottery
schemes when used in making sales of merchandise to the consuming
public. Respondent sells and distributes and has sold and distributed,
many kinds of said push cards and punchboards, but all of said push
cards and punchboards involve the same chance or lottery features,
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When used in connection with the sale or distribution of merchandise
and vary only in detail,

Many of said push cards and punchboards have printed on the
faces thereof certain legends or instructions that explain the manner
I which said devices are to be used or may be used in the sale or dis-
tribution of various specified articles of merchandise. The prices of
the sales on push cards and punchboards vary in accordance with the
individual device. Each purchaser is entitled to one punch or push
from the device, for the amount of money paid, and when a push or
punch is made a disc or printed slip is separated from the push card
or punchboard and a number is disclosed. The numbers are effectively
concealed from purchasers and prospective purchasers until a selection
has been made and the push or punch completed. Certain specified
humbers entitle purchasers to designated articles of merchandise.
Persons securing lucky or winning numbers receive articles of mer-
chandise without additional cost at prices which are much less than
the normal retail price of said articles of merchandise. Persons not
obtaining one of the lucky or winning numbers receive nothing for
their money other than the privilege of making a push or punch from
said card or board. The articles of merchandise are thus distributed
to the consuming or purchasing public wholly by lot or chance.

Others of said push card and punchboard devices have no instruc-
tions or legends thereon but have blank spaces provided therefor. On
those push cards and punchboards the purchasers thereof place in-
Structions or legends which have the same import and meaning as the
Instructions or legends placed by the respondent on said push card
and punchboard devices first hereinabove described. The only use to

€ made of said push card and punchboard devices, and the only man-
er in which they are used by the ultimate purchasers thereof, is in
tombination with other merchandise so as to enable said ultimate
Purchasers to sell or distribute said other merchandise by means of
ot or chance as hereinabove found.

Par, 7. Many persons, firms, and corporations who sell and dis-
tnbutve, and have sold and distributed, candy, cigarettes, and other
ticles of merchandise in commerce between and among the various.

tates of the United States and in the District of Columbia, purchase
a{)d have purchased respondent’s said push card and punchboard de-
Vices ang pack and assemble, and have packed and assembled, assort-
““_‘llts comprised of various articles of merchandise, together witle
Sald push card and punchiboard devices. Retail dealers who have
Purchased gaid assortments, either directly or indirectly, or retail
Yealers who have purchased said devices direct from respondent and
Made up their own assortments, have expo<ed the same to the purchas~
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ing public and have sold or distributed said articles of merchandise
by means of said push cards and punchboards in accordance with the
sales plans as described in paragraph 6 hereof. Because of the ele-
ment of chance involved in connection with the sale and distribution
of said merchandise by means of said push cards and punchboards,
many members of the purchasing public have been induced to trade
or deal with retail dealers selling or distributing said merchandise by
means thereof. As a result thereof, many retail dealers have been
induced to deal with or trade with manufacturers, wholesale dealers,
and jobbers who sell and distribute said merchandise, together with
said devices. Said persons, firms and corporations have many com-
petitors who sell or distribute like or similar articles of merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. Said competitors are faced
with the alternative of descending to the use of said push card and
punchboard devices, or other similar devices, which they are under a
powerful moral compulsion not to use in connection with the sale or
distribution of their merchandise, or to suffer the loss of substantial
trade. Said competitors do not sell or distribute their merchandise
by means of push cards and punchboard devices, or similar devices.
because of the element of chance or lottery features involved therein,
and because such practices are contrary to the public policy of the
Government of the United States and in violation of criminal laws,
and such competitors refrain from supplying to, or placing in the
hands of, others push card and punchboard devices, or any other simi-
lar devices, which are to be used, or which may be used, in con-
nection with the sale or distribution of the merchandise of such com-
petitors to the general public by means of a lottery, game of chance,
or gift enterprise. As a result thereof, substantial trade in con-
merce between and among the various States of the United States and
in the District of Columbia has been unfairly diverted from said
competitors who do not sell or u<e said devices to persons, firms, and
corporations who purchase and use said devices of the respondent.

Psr. 8. The sale of merchandise to the purchasing public through
the use of, or by means, of, such devices in the manner above founds
involves a game of chance or the sale of a chance to procure articles
of merchandise at prices much less than the normal retail pric¢
thereof, and teaches and encourages gambling among members of the
public, all to the injury of the public. The use of said sales plans of
methods in the sale of merchandise, and the sale of merchandise LY
and through the use thereof, and by the aid of said sales plans ¢f
methods, is a practice of a sort which is contrary to an establishet
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public policy of the Government of the United States, and in viola-
fion of criminal laws, and constitutes unfair methods of competition
In commerce, and unfair acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

The sale or distribution of said push card and punchboard devices
by the respondent, as hereinabove found, supplies to and places in the
hands of others the means of conducting lotteries, games of chance, or
gift enterprises in the sale or distribution of merchandise. The re-
spondent thus supplies to and places in the hands of said persons,
firms, and corporations the means of, and the instrumentalities for,
thgaging in unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act,

CONCLUSION

"The aforesaid acts and practices of the respondent in selling and
Istributing his said assortments of merchandise, together with Bingo
Sets, as hereinabove found, are all to the prejudice and injury of the
Public and of respondent’s competitors and constitute unfair methods
of competition in commerce and unfair acts and practices in com-
Merce within the intent and meaning of the Federal Trade Commis-
S10n Act, and the aforesaid acts and practices of respondent in selling
ind distributing said push card and punchboard devices separate and
Part from any other merchandise to dealers for use in the sale and
Istribution of said dealers’ merchandise, as hereinabove found, are
Al to the prejudice and injury of the public and constitute unfair acts
Practices in commerce within the intent and meaning of the
ederal Trode Commission Act.

ORDER TO CEASE AND DESIST

_ Thig

sio proceeding having been hezm.l by the Federal Trade Commis-
Qntn Upon fhe complaint of the Comm{ssion and the answer of xv§pond-
ac;, In which answer respondent admits all the material .allogathns of
vent set forth in said complaint a.nd states tllz}t he waives all inter-
mi ng Procc:dure and further hearings as to said facts, and the Com-
SSion having made its findings as to the facts and its conclusion
At said respondent has violated the provisions of the Federal Trade
Tission Act.
andt:: Or:clcrcd, :l‘hat the l'ocpon.dent, I'\Inx A \Vas\erman., individually
othey ading as Excel Merchandise & Novelty Co., or trading under any
Name or names, his representatives, agents, or employees, directly

400508m 42 o, 343
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or through any corporate or other device, in connection with the
,offering for sale, sale, and distribution of sauce pans, dripolators,
coffee percolators, pillows, smoking stands, electric table lamps, foun-
tain pens, ashtrays, or any other articles of merchandise in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith ccase and desist from:

1. Selling or distributing any merchardise so packed or assembled
that sales of such merchandise to the public are to be made or may be
made by means of a game of chance, gift enterprise or lottery scheme.

2. Supplying to or placing in the hands of others any merchandise,
together with Bingo sets, punchboards, push or pull cards, or other
devices, which said Bingo sets, punchboards, push or pull cards or
other devices are to be used or may be uscd in selling or distributing
said merchandise to the public by means of a game of chance, gift
enterprise or lottery scheme.

3. Supplying to or placing in the hands of others Bingo sets, punch-
boards, push or pull cards or other devices, either with assortments of
merchandise or separately, by which said Bingo sets, punchboards, push
or pull cards or other devices are to be used or may be used in selling
or distributing said merchandise to the public by means of a game of
chance, gift enterprise, or lottery scheme.

4. Supplying to or placing in the hands of others punchboards, push
or pull cards or other devices which are to be used or may be used in
selling or distributing any merchandise to the public by means of a
game of chance, gift enterprise, or lottery scheme.

5. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme,

It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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IX T1E MATTER OF

BERLAND SUPPLY COMPANY, INC, ET AL. \
MODIFIED CEASE AND DESIST ORDER
Docket 3861. Ordcr, Novensber 10, 1941

Modified order In proceeding in question, in which findings and cease and desist
order were made as of July 9, 1941, 33 F. T. C. §47, requiring respondents,
Including respondent Hotel, Restaurant and Taveru Equipment Association,
and its members, in counection with the offer, ete., in commerce of glassware
to ceuse and desist from—

Continning, entering into, or assisting each other in carrying out any conspiracy,
ete, among themselves, between any two or more of them, or between the
officers, etc., of any two or more of them, to—

(a) Refuse to sel) glassware to any person. partnership, or corporation;

) Cut off the source or sources of supply of any person, ete., or hinder, ete.,
any person, etc.,, in the effort to obtain supplies of glassware for sale or
resale in trade and commerce or otherwise deprive any person, ete., of oppor-
tunity to compete in the sale or resale thereof;

(o) Determine or designate who shall be a wholesaler of said products, and who
hot, in Milwaukee #nd the surrounding trade area, or in any other trade area
In the United States:

4) Coerce or persuade any wholesaler, retailer, or dealer of glassware to re-
Irain from engaging In price competition in the sale and distribution thereof
in commerce; and

(e) Limit the number of persons, partnerships, or corporations who may par-
t}cipate in trade and commerce In glassware or limit or proseribe or seek to
limit or proscribe the right of any person, ete., to conduct trade or commerce
according to its own free will thereof,

Before afr, Edward E. Reardon, trial examiner.
7. Lynn C. Paulson for the Commission.
Ur, Jack 4. Derland, of Milwaukee, Wis., for Berland Supply Co.,
he, I, Shapiro, Inc., Louis M. Mintz, and W. A. Reinemann,
. Lecher, Michael, Whyte & Spokn, of Milwaukee, Wis,, for S. J.
aSper Co., Inc., and Roseware, Inc.
.Mr; Alfred Mueller, of Milwaukee, Wis., for National Beverage
1stributing Co. .
Mr. Iugh, ¢. Laughlin, of Lancaster, Ohio, for Anchor-Hocking
ass Corporation and W. 1. Peterson.
S i " Herbert M. Blair, of Weston, W, Va., for West Virginia Glass
Pecialty Co., Ine,

CO”OnI:am & Emshwiller, of Hartford City, Ind., for Indiana Glass
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This matter coming on to be heard by the Commission upon the re-
quest of respondent Anchor-Hocking Glass Corporation, by its attor-
ney, that the cease and desist order entered in this case by the Com-
mission on July 9, 1941, be modified, and the Commission having duly
considered the matter, and being now fully advised in the premises;

It is ordered, That the cease and desist order aforesaid be, and the
same hereby is, modified to read as follows:

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answers of respond-
ents, testimony, and other evidence taken before Edward E. Reardon,
a duly appointed trial examiner of the Commission designated by it
to serve in this proceeding in support of the allegations of the com-
plaint and in opposition thereto, the report of the trial examiner
thereon, and the exceptions to said report, brief in support of the
complaint, and in opposition thereto, and oral argument by counsel for
the Commission, and counsel for respondents, and the Commission
having made its findings as to the facts and its conclusion that said
respondents have violated the provisions of the Federal Trade Com-
mission Act. .

1t i3 ordered, That respondents Berland Supply Co., Inc.; S. J. Cas-
per Co., Incorporated; I. Shapiro, Inc.; Louis M. Mintz, trading as
Mintz Supply Co.; W. A. Reinemann, trading as Hotel & Restaurant
Supply Co.; National Beverage Distributing Co.; Anchor-Hocking
Glass Corporation; West Virginia Glass Specialty Co.; Indiana Glass
Co.; Roseware, Inc.; . H. Peterson; and Hotel, Restaurant & Tav-
ern Equipment Association and its members, in connection with the
offering for sale, sale, and distribution of glassware in commerce 88
“commerce” is defined in the Federal Trade Commission Act, do
forthwith ceake and desist:

From cuntinuing, entering into, or assisting each other in carrying
out any conspiracy, agreement, understanding, cooperative plan, pro-
gram, concert, or common course of action among said respondents
between any two or more of them, or between the officers, agents, and
employees of any two or more of them.

(a) To refuse to sell glassware to any person, partnership, or corpo-
ration.

() To cut off the source or sources of supply of any person, partner-
ship, or corporation, or hinder, impede, or handicap any person, part-
nership, or corporation in its efforts to obtain supplics of glassware for
sale or resale in trade and commerce, or to otherwise deprive any persob
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Partnership, or corporation of an opportunity to compete in the sale or
resale of glassware.

(¢) To determine or designate who shall be a wholesaler of glassware
and who shall not be in Milwaukee and the surrounding trade area or
In any other trade area in the United States. y

(@) Tocoerce or persuade any wholesaler, retailer, or dealer of glass-
Ware to refrain from engaging in price competition in the sale and dis-
tribution of glassware in commerce.

(e) To limit the number of persons, partnerships, or corporations
Who may participate in trade and commerce in glassware or to limit or
Proscribe or seek to limit or proscribe the rights of any such person,

Partnership, or corporation to conduct trade and commerce according

to its own free will. .
1t is further ordered, That the respondents shall within 60 days after
Service upon them of this order file with the Commission a report in
Writing setting forth in detail the manner and form in which they
ave complied with this order.
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IN Tae MATTER OF

SALT PRODUCERS ASSOCIATION ET AL

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO0 THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4320. Complaint, Sept. 18, 1940—Deccision, Nov. 10, 1941

Yrhere a salt producers’ association ; twenty salt producers, members thereof with
one exception, manufacturing, selling, and distributing a large percentage of
' all the salt produced in the United States, and in active and substantial com-
petition with each other and with other members of the industry prior to and
but for the practices below described ; and a corporation which they employed
for the purposes below set forth, together with itg president and treasurer—

Entered into and carried out certain agreements, combinations, and conspiracles
with intent and effect of restraining, monopolizing, and suppressing and elimi-
nating competition in the interstate sale of salt; and pursuant thereto and
in furtherance thereof— )

(a) Concertedly fixed and maintained uniform prices, terms, and conditions in the
sale of salt; set up a system of price zones throughout the United States and
agreed to and did cooperate in the maintenance of delivered prices which they
fixed and established within each of such zones;

(d) Agreed to and did exchange price lists ard information for use in fixing deliv-
ered zone prices, discounts, and terms and conditions of sale;

(c¢) Agreed to and did curtail production of salt; and

(@) Agreed to and did file involces and other reports with said association to
secure enforcement of such agreements; and

Where said association, pursuant to such understandings, ete.,—

(e) Collected from and distributed among such producers and other partlcipants
in sald agreements useful statistics, lists showing the current delivered prices,
terms, and conditions of sale, namnes of dealers and distributors to be allowed
special discounts, and other information; and

Where corporation above referred to, employed by producers herein from about
November 1935 to about August 1939, and its president and treasurer}

Following thelr preliminary survey of the business concerned and distribution
amoung producers herein of composite figures (and to each separate producers
corresponding figures pertaining to it alone) covering volume of sales and
average yleld f. o. b. plant for delivered price zones established, plant cupucity-
marketing expense, and financial returns; report of its conclusion that there
was a large excess productive capacity, that composite net earnings were
small in relation to investment, that composite figure of sales expenses was
inordinate in relation to prices received, and that such conditions were cause
by efforts of each participant to obtain an increased portion of the total vol-
ume of business without due regard to net return and sales expense; 80
adrice that the consequences of continnance of such practice would Inevimb‘y
be an fnadequate return upon investment to the individual partieipant, an
excessive and uneconomic marketing costs;

(1) Collected and disseminated aforesaid business flzures monthly with sales fig
ures reduced to common denominator terms for the several grades of snlt in-
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volved ; prepared and distributed to participants a coniposite annual fiuancial

statement ; at monthly meetings of the association explained current statistics

DPrepared by them and submitted charts indicating current volume and net dol-

lar realization for the varlous zones, along with opinion us to the trend of de-

mand and the volume of consumption to be expected ; sent a separate monthly
chart to each participunt showing relation of his current volume to total ex-

Pected demand, in comparison with relation of his prior volume to past total

volume; audited participants' statistical data at their offices advising each

individual management that, in sale of a homogenous product such as salt,
they could increase their normal volume relationship only by taking some of
another producer’s volume at lowered prices which would inevitably be met 'by'
other participants, with result of further reducing return upon investment;
and urged any participating management producing at a greater rate than its

Past production to consider the injurious consequences to it if it continued to

broduce at such higher ratio; and )

€re said producer members, incident to aforesaid surveys and program; as

Stated—

) COODerative]y reported and submitted the intimate details of their businesses
the analysis of experts jointly employed, and obtained from them a karmo-
hized estinate of current and future market conditions, and thereby, and
through use of other methads as above set forth, acted in concert to preserve a
Static condition of their respective businesses with regard to production, sales,
and delivered prices, and to maintain price zones within which they made’

W eflcetive such prices from their widely separated producing plants; and
€re aforesaid non-member participant—
COODel‘ated with the members of said association in carrying out the
Wit agreements, combinations and conspiracies herein set forth; '
b the result that the normal conflict of contending competitive forces
engendereq by an honest desire for gain was thereby restrained and
Suppressed, and that competition in price and otherwise to which the
bublic haq long looked for protection was destroyed, and with the effect
of unduly restricting and restralning the sale of salt In trade In commerce:;
of eliminating competition as aforesaid; and of substantially enhancing
DPrices to the consuming public and maintaining prices at artificial levels,
and otherwige depriving the public of the benefits that would flow from
Heldm);;ml competition:
» 1hat the acts and practices above described, under the clrcumstances set
fortn, were all to the prejudice of the public, had a dangerous tendency
to anq did actually hinder and prevent price competition between and
Bmong a9 producers in the sale of salt in commerce, placed in them the
Power to control and enhance prices, created in them a monopoly in the
Sale of salt in commerce, unreasonably restrained such commerce, and
Constituted unfair methods of competition.
wi ™ Floyd 0. Collins and Mr. DeWitt T. Puckett for the Com.-
Sslon,
A[lller’ Gor

Ucers A

hial §

agin

Wh

ham, Wescot & Adams, of Chicago, Ill, for Salt Pro-
ssociation, Barton Salt Ca., Cayuga Rock Salt Co., Colo-
alt Co,, Myles Salt Co., Ltd., Mulkey Salt Co., Ohio Salt Co.,
AW Salt Products Co., Union Salt Co. and Watkins Salt Co.
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Putney, Twombly & Hall, of New York City, for Avery Salt Co.,
Detroit Rock Salt Co., and International Salt Co.

Williams, Martindell, Carey & Brown, of Hutchinson, Kans., for
Carey Salt Co.

Mr. Lester E. Waterbury, of New York City, for Diamond Crystal
Salt Co., Inc.

Carroll, McElwain & Ballantine, of Louisville, Ky., for Jeffer-
son Island Salt Co., Inc.

Hennings, Green, Henry & Ewans, of St. Louis, Mo., for Hardy
Salt Co.

Stearns & McBride, of Chicago, Ill., for Morton Salt Co. and
Ruggles & Rademaker Salt Co.

Mandeville, Waxman, Buck, Teeter & Harpending, of Elmira,
N. Y., for Worcester Salt Co.

Mr. Thomas Creigh, of Chicago, Ill., and Mr. Gilbert H. Mon-
tague, of New York City, for American Salt Corp.

Wise, Corlett & Canfield, of New York City, for Stevenson, Jor-
dan & Harrison, Inc., and various officers and employees of said
corporation.

CorprLaINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federsl
Trade Commission having reason to believe that the association,
corporations, firms, and individuals, hereinafter described and name.d
as respondents, have violated the provisions of the said act, and 1t
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrarm 1. Respondent, Salt Producers Association, is a €OI”
poration organized, existing, and doing business under and by virtué
of the laws of the State of Delaware, having its principal office at
2137 Book Building, Detroit, Mich. It was organized and for the
past several years has acted as a trade association for the promotiol
and protection of the interests of its members who are engaged 11
the manufacture and sale of salt. o od

Par. 2. Respondent, Avery Salt Co., is a corporation organiz¢
and existing under and by virtue of the laws of the State of \’_VeSt
Virginia, with its principal office and place of business at Ar_ner‘_c’m
Bank Building, New Orleans, La. Said respondent corporation 13 &
wholly owned subsidiary of respondent International Salt Co., here-
inafter mentioned.
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Par. 3. Respondent, Barton Salt Co., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Kansas, with its principal office and place of business in
Hutchinson, Kans. .

Par. 4. Respondent, Carey Salt Co., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Kansas, with its principal office and place of business in
Hutchinson, Kans. .

Par. 5. Respondent, Cayuga Rock Salt Co. is a corporation
Organized, existing, and doing business under and by virtue of the
laws of the State of New York, with its principal office and place of
business in Myers, N. Y.

Par. 6. Respondent, Colonial Salt Co., is a corporation organized,

®Xisting, and doing business under and by virtue of the laws of the
State of Ohio, with its principal office and place of business at 2065
Manchester Road, Akron, Ohio.
. Par. 7. Respondent, Detroit Rock Salt Co., is a corporation organ-
1zed, existing, and doing business under and by virtue of the laws of
the State of Michigan, with its principal office and place of business
2t 12811 Saunders Street, Detroit, Mich.

Pagr, g Respondent, Diamond Crystal Salt Co., Inc., is a corpora-
tion organized, existing, and doing business under and by virtue of
the_laWs of the State of Delaware, with its principal office at St.

r, Mich., and its principal place of business at 250 Park Avenue,

®w York, N. Y.
4R. 9, Respondent, International Salt Co., is a corporation organ-
of d, existing, and doing business under and by virtue of the laws

the State of New Jersey, with its principal office and place of

USiness in Scranton, Pa.
rat‘AR. 10. Respondent? Jefferson .Island Salt Co., Inc., is a corpo-
of 100 organized, existing, and doing business under and by virtue

the Jaws of the State of Kentucky, with its principal office and

Ace of business at 401 West Main Street, Louisville, Ky.

AR, 11. Respondent, Ilardy Salt Co., is a corporation organized,
ting, and doing business under and by virtue of the laws of the
8 gte of Missouri, with its principal office and place of business at
South Vandeventer Street, St. Louis, Mo.
GXis:'R. 12, Resp9ndent, .Morton Salt Co., is a corporation organized,
at Ing, 8n(_1 doing business under and by virtue of the laws of the
208(\3 of Illinois, with its principal office and place of business at
West Washington Street, Chicago, I1L

ize

€Xig
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Par. 13. Respondent, Myles Salt Co., Ltd., is a corporation organ-
ized, existing, and doing business under and by virtue of the laws
of the State of Louisiana, with its principal office and place of
business at 1048 Constance Street, New Orleans, La.

Par. 14. Respondent, Mulkey Salt Co., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Michigan, with its principal office and place of business at
154 Bagley Avenue, Detroit, Mich.

Par. 15. Respondent, Ohio Salt Co., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Ohio, with its principal office and place of business in
Wadsworth, Ohio.

Par. 16. Respondent, Ruggles & Rademaker Salt Co., is a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of Illinois, with its principal office and place
of business at 208 West Washington Street, Chicago, Ill. Said re-
spondent corporation is a wholly owned subsidiary of respondent
Morton Salt Co., hereinbefore mentioned.

Par. 17. Respondent, Saginaw Salt Products Co., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Michigan, with its principal office and place of
business in Saginaw, Mich.

Par. 18. Re¢pondent, Union Salt Co., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Ohio, with its principal office and place of business at
Sixty-fifth Street and New York Central R. R., Cleveland, Ohio.

Par. 19. Respondent, Watkins Salt Co., is a corporation organizeds
existing, and doing business under and by virtue of the laws of the
State of New York, with its principal office and place of business i
Watkins Glen, N. Y.

Par. 20. Respondent, Worcester Salt Co., is a corporation organ”
ized, existing, and doing business under and by virtue of the 1aw3
of the State of New York, with its principal office and place of
business at 40 Worth Street, New York, N. Y. .

Par. 21. Respondent, American Salt Corporation, is a corporatio?
organized, existing, and doing business under and by virtue of th®
laws of the State of Delaware, with its principal office and place ©
business in the New York Life Building, Kansas City, Mo.

Par. 22. Respondent, Stevenson Corporation, a corporation orga™”
ized, existing and doing business under the Jaws of the State of Ne‘;'
York, and Charles R. Stevenson, T. M. Harrison, C. IL Ferris, N. M.
Perris, E. G. Ackerman, A. H. Dyer, R. E. Case, F. L. Sweetser, w. i
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Guthrie, A. P. Nonweiler, S. M. Hudson, R. R. Bliss, L. B. Platt,
Howard Marvin, and D, M. Metzger are partners doing business under
the firm name of Stevenson, Jordan and Harrison, with their prineipal
Place of business at 19 West Forty-fourth Street, New York, N. Y.
The saiq respondents are engaged in business management and busi-
Dess engineering. )
_Par. 23, Respondents described in paragraphs 2 to 20, inclusive,
ereinafter referred to as member respondents, are members of the
Tespondent association named in paragraph 1, and respondent A.merl-
€an Salt Corporation, hereinbefore deseribed in paragraph 21, in the
ourse and conduct of their business, manufacture, sell, and distribute
? large percentage of all the salt produced in the United States. The
$aid member respondents and respondent American Salt Corporation
sell their products to wholesalers, dealers and consumers located at
Various points throughout the United States and when sales are made,
A0d as a part thereof, regularly have shipped, and do ship, said prod-
Uets to the purchasers thereof at their respective points of location
0 the several States of the United States other than in the States of
Origin of the shipments. Said member respondents and respondent
S\Merican Salt Corporation maintain a current of trade in comimerca
N said products between and among the several States of the United
tates and in the District of Columbia. .
rior to the adoption of the practices hereinafter described, said
Jember respondents and respondent American Salt Corporation were
"M active and substantial competition with each other and with other
Metbers of the industry in making and seeking to make sales of their
roducts in trade in commerce between and among the several States
:.f the United States and in the District of Columbia ; but for the prac-
1es hereinafter described such active and substantial competition
would have continued until the present and said member respondents
¥ould now be in active and substantial competition with each other
2;;15 V;iﬁlthother members of the.industry. Beg.inning about Octobel:
el e respondents entered into understandings, agreements, com
‘Nationg anq conspiracies. Said understandings. agreements, com-
Nations anq conspiracies were entered into, and thereafter carried
s for the purpose and with the effect of restricting, restraining,
hopolizing, suppressing, and eliminating competition in the sale
of tSall: in trade in commerce between and among the several States
he Uniteq States and in the District of Columbia. '
and Acl:)-n%._ Pu.rsuimt to snid understandings, ag.rsemen;s, conlbir;aélc:lr:,
with, tthlraf:les and in fl}rtherance thereof, sai r(;:entx er re_er()io herei;\’
ave d active cooperation of the other respondents nam )

d one and performed, and still do and perform, the following acts
lings:
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(1) Said member respondents and respondent American Salt Cor-
poration agreed to fix and maintain, and have fixed and maintained,
uniform prices, terms, and conditions in the sale of salt.

(2) Said member respondents and respondent American Salt Cor-
poration have agreed to establish and have established, a system of
zones throughout the United States to aid in the establishment and
fixing of prices of salt.

(3) Said member respondents and respondent American Salt Cor-
poration have agreed to cooperate, and have cooperated, in the main-
tenance of the various prices determined for particular zones.

(4) Said member respondents and respondent American Salt Cor-
poration have agreed to curtail, and have curtailed, the production of
salt, and for the purpose of securing enforcement of the agreement
to curtail production member respondents and respondent American
Salt Corporation have filed, and do file with said respondent associa-
tion, invoices and other reports.

(5) Said member respondents and respondent American Salt Cor-
poration have agreed to exchange, and have exchanged, through the
medium of said respondent association, price lists in order to estab-
lish the prices at which salt is to be sold. A

(6) Said member respondents and respondent American Salt Cor-
poration have agreed to exchange, and have exchanged, information
to be used in connection with the fixing of prices, discounts, terms,
and conditions of sale of salt.

(7) Said respondent association collects from and distributes among
member respondents and other participants in said agreements sta-
tistical information used and useful in carrying out said agreements,
and they distribute from time to time among said member respond-
ents and non-members participating in said agreements, lists show-
ing the current prices, terms and conditions of sale, dealers and dis-
tributors to be allowed special discounts and other information used
‘and useful in carrying out said agreements.

(8) Respondent Stevenson Corporation and the individual re-
spondents doing business under the firm name Stevenson, Jordan an
Harrison, heretofore specifically named in paragraph 22 hereof, in the
course and conduct of their business, as aforesaid, have actively par
ticipated in by directing, recommending, and supervising the fore:
going acts and things done by said respondents in furtherance ©
said understandings, agreements, combinations, and conspiracies.

(9) Said member respondents and respondent American Salt Cor-
poration have used, and are now using, other methods and means
designed to suppress and prevent competition and restrict and re-
strain the sale of salt in said commerce.
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Par. 95, Each of the said respondents at the times herein men-
tioned acted in concert with one or more of the other respondents in
doing and performing the acts and things hereinabove alleged in
furtherance of said understandings, agreements, combinations, and
conspiracies.

P4r. 26, Said understandings, agreements, combinations, and con-
Spiracies, and the things done thereunder and pursuant thereto, and
in furtherance thereof, as hereinabove alleged, have had, and do have,
the effect of unduly restricting and restraining the sale of said salt
in trade in commerce between and among the several States of the
Uniteq States and in the District of Columbia; of substantially en-

ancing prices to the consuming public and maintaining prices at
artificial levels and otherwise depriving the public of the benefits that
Would flow from normal competition between and among the respond-
eNts in said commerce, and of eliminating competition between and
inong saiq respondents.

he acts and practices of the respondents as herein alleged are all
to the prejudice of the public; have a dangerous tendency to and

Ve actually hindered and prevented price competition between and
among respondents in the sale of salt in commerce within the intent
and meaning of the Federal Trade Commission Act; have placed in
Tespondents the power to control and enhance prices; have created
In the respondents a monopoly in the sale of salt in such commerce;

ave Unreasonably restrained such commerce in salt, and constitute
Unfair methods of competition in commerce within the intent and
me&ning of the Federal Trade Commission Act.

Report, FINDINGS As To THE Facts, AND ORDER

Pllrsuant to the provisions of the Federal Trade Commission Act,
¢ Federal Trade Commission on September 18, 1940, issued and
Subse‘luently served its complaint in this proceeding upon the re-
Sbondents named in the caption hereof, charging them with the use
of Unfair methods of competition in commerce in violation of the
Provisiong of said act. After the issuance of said complaint and

N I_ﬂing of respondents’ answers, the Commission by orders entered
cier‘fln granted the motions of said respondents Salt Producers Asso-
Saltlon, & corporation, Avery Salt Co., Barton Salt Co., The Caréy
S::lt Co., Cayuga Rock Salt Co., Colonial Salt Co., Detroit Rock
JQﬂF Co., Diamond Crystal Salt Co., Inc., International Salt Co.,
I erson Island Salt Co., Inc., ITardy Salt Co., Morton Salt Co.,
les Salt Co,, Ltd., Mulkey Salt Co., Ohio Salt Co., Ruggles &
ademakep Salt Co., Saginaw Salt Products Co., Union Salt Co.,
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Watkins Salt Co., and Worcester Salt Co., to withdraw their an-
swers and to substitute therefor answers admitting all the material
allegations of fact set forth in said complaint and waiving all inter-
vening procedure and further hearing as to said facts; granted the
motion of respondent American Salt Corporation to withdraw its
motion to dismiss the complaint and its answer and to substitute there-
‘for and accept as its answer a statement of facts including an ad-
mission of all the material allegations of fact set forth in said com-
plaint and waiving all intervening procedure and hearings as to
said facts; and granted the motion of respondents Stevenson Cor-
poration, a corporation, and its officers, Charles R. Stevenson, T. M.
Harrison, C. H. Ferris, N. M. Perris, E. G. Ackerman, A. I. Dyer,
R. E. Case, F. L. Sweetser, W. R. Guthrie, A. P. Nonweiler, S. M.
Hudson, R. R. Bliss, L. B. Platt, Howard Marvin, and D. M. Metzger,
a partnership doing business under the firm name of Stevenson, Jor-
dan & Harrison, to make a part of the record and receive in lieu of
taking testimony or further hearings in this proceeding a statement
of admitted facts submitted by them; which substitute answers and
admissions of facts were duly filed in the office of the Commission.
Thereafter this proceeding regularly came on for final hearing be-
fore the Commission on the said complaint, substitute answers and
answers and statements of admitted facts; and the Commission, hav-
ing duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent, Salt Producers Association, hereinafter
referred to as respondent association, is a corporation organizeds
existing, and doing business under and by virtue of the laws of the
State of Delaware, having its principal office at 2137 Book Buildings
Detroit, Mich. It was organized and for the past several years has
acted as a trade association for the promotion and protection ©
the interests of its members who are engaged in the manufacture an
sale of salt.

Respondents whose names appear in the following tabulation ar®
members of the Salt Producers Association, and each is organize
and exists by virtue of the laws of the State and has its pnnClP‘L
office or place of business at the address shown:

Avery Salt Co., State of West Virginia, American Bank Building
New Orleans, La H

Barton Salt Co., State of Kansas, Hutchinson, Kans.;
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The Carey Salt Co., State of Kansas, Hutchinson, Kans.;
Cayuga Rock Salt Co., State of Delaware, Myers, N. Y.;
OI?OIOHial Salt Co., State of Ohio, 2065 Manchester Road, Akron,
io; .
Detroit Rock Salt Co., State of Michigan, 12841 Saunders Street,
Detroit, Mich.;
Diamond Crystal Salt Co., State of Delaware, St. Clair, Mich.;
International Salt Co., State of New Jersey, Scranton, Pa.;
Jefferson Island Salt Co., State of Kentucky, 401 South Main
Street, Louisville, Ky.; ,
Hardy Salt Co., State of Missouri, 800 South Vandeventer Street,
t. Louis, Mo.;
Morton Salt Co., State of Illinois, 208 West Washington Street,
hicago, 111.;
Myles Salt Co., Ltd., State of Louisiana, 1048 Constance Street,
ew Orleans, La.;
M_M}‘lﬂkey Salt Co., State of Michigan, 154 Bagley Avenue, Detroit,
1c o .
Ohio Salt Co., State of Ohio, Wadsworth, Ohio;
Ruggles & Rademaker Salt Co., State of Michigan, 208 West Wash-
'ngton Street, Chicago, IlL;
Saginaw Salt Products Co., State of Michigan, Saginaw, Mich.;
Union Salt Co., State of Ohio, Sixty-fifth Street and New York
Centra] R, R., Cleveland, Ohio;
Watkins Salt Co., State of Delaware, Watkins Glen, N. Y.;
Vorcester Salt Co., State of New York, 40 Worth Street, New
York, N. v,
i esP(.)ndent, American Salt Corporation, is a corporation organ-
Zed, existing, and doing business under and by virtue of the laws of
inet hState of Delaware, with its principal office and place of business
¢ New York Life Building, Kansas City, Mo.
€Spondent, Stevenson, Jordan & Harrison, Inc. (the corporate
19?(1)6 of which was Stevenson Corporation until about August 6,
nom. and which was referred to in the complaint under its said former
the f) 1 a corporation organized, existing, and doing business under
e aws of the State of New York, having its principal place of
in Sness at 19 West Forty-fourth Street, New York, N. Y. The
‘erlv'ldual respondents Charles R. Stevenson, T. M. Harrison, C. H.
utl}‘isz N. M. Perris, A. H. Dyer, R. E. Case, F. L. Sweetser, W. R.
ow Tle, A, P: Nonweiler, S. M. Hudson, R. R. Bliss, L. B. I’latt,
em‘}‘)“d Marvin, and D. M. Metzger (referred to in the complaint as
ers of a partnership trading under the name Stevenson, Jordan
arrison) are, with the exception of Charles R. Stevenson and

Ny
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D. M. Metzger, employees of respondent Stevenson, Jordan & Harri-’
son, Inc., the said Charles R. Stevenson and D. M. Metzger being,
respectively, president and treasurer of said corporation. Respond-
ent E. G. Ackerman (referred to in the complaint as a member of
said partnership) was an employee of Stevenson, Jordan & Harri-
son, Inc., until about December 31, 1940, at which time he terminated
his connection with said corporation.

Par. 2. The respondents, Avery Salt Co., Barton Salt Co., The
Carey Salt Co., Cayuga Rock Salt Co., Colonial Salt Co., Detroit
Rock Salt Co., Diamond Crystal Salt Co., Inc., International Salt Co.,
Jefferson Island Salt Co., Inc., Hardy Salt Co., Morton Salt Co.,
Myles Salt Co., Ltd., Mylkey Salt Co., Ohio Salt Co., Ruggles & Rade-
maker Salt Co., Saginaw Salt Products Co., Union Salt Co., Watkins
Salt Co., Worcester Salt Co., and American Salt Corporation, here-
Inafter referred to as respondent producers, in the course and conduct
of their business manufacture, sell, and distribute a large percentage
of all the salt produced in the United States. Said producers sell
their products to wholesalers, dealers, and consumers located at vari-
ous points throughout the United States and when sales are made,
and as a part thereof, regularly have shipped, and do ship, said
products to the purchasers thereof at their respective points of loca-
tion in the several States of the United States other than in the
States of origin of the shipments. Said respondent producers main-
tain a current of trade in commerce in said products between and
among the several States of the United States and in the District of
Columbia.

Par. 3. Prior to the adoption of the practices hereinafter described
said respondent producers were in active and substantial competi-
tion with each other and with other members of the industry in
making, and seeking to make, sales of their products in trade in
commerce between and among the several States of the United States .
and in the District of Columbia. But for the practices hereinafter
described such active and substantial competition would have con-
tinued until the present and said respondent producers would now
be in active and substantial competition with each other and with
other members of the industry. Beginning about October 1935 all
the respondents except T. M, Harmson, C. H Ferris, N. M. Perris,
E. G. Ackerman, A, H. Dyer, R. E. Case, I, L. Sweetser, W. &
Guthrie, A. P, Nonweiler, S. M. Hudson, R. RR. Bliss, L. B. Platt, and
Howard Marvin entered into, and thereafter carried out, certain
understandings, agreements, combinations, and conspiracies for the
purpose and with the effect of restricting, restraining, monopolizing
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Suppressing, and eliminating competition in the sale of salt in trade
In commerce between and among the several States of the United
States and in the District of Columbia.

Par. 4. Pursuant to said understandings, agreements, combinations,
and congpiracies, and in furtherance thereof, said respondent pro-

Ucers, with the active cooperation of respondents, Salt Producers

SSociation, Stevenson, Jordan & Harrison, Inc., Charles R. Steven-
Son, and D, M, Metzger, have done and performed the following acts
and things:

L. Said respondent producers agreed to fix and maintain, and have
Ixed and maintained, uniform prices and terms and conditions in the
sale of salt, :

2. Saiq respondent producers have agreed to establish, ‘and have
®Stablished, a system of zones throughout the United States to aid in

® establishment and fixing of delivered prices of salt within each
of such zones,

3. Said respondent producers have agreed to cooperate, and have
co.oper&ted, in the maintenance of the various delivered prices deter-
Tined for particular zones.

e 4. Saiq respondent producers have agreed to exchange, and have

li’::ha.nged, through the medium of said re§pondent g,ssocia.tio?, price

so] s In OI:der to establish the delivered prices at which sailt is to be
Within the various zones.

excl, Said respondent produncers have agreed to exchange, and have

Janged, information to be used in connection with the fixing of
c': tvered prices within the various zones, discounts, and terms, and

nquns in the sale of salt. )

t&ﬂ; i ald respondent producers have agreed to curtail, an-d have cur-
Tent » the production of salt, ar{d for the purpose of securing enfordce-
fileq of the agreement to curtail productlon.re'spor}den? dealers have
fepo, and do file, with said respondent association invoices and other
rts,

ch‘ Ifaid respondent association collects fr?m and. .dist{'ibutes among
Statist§p011~dellt producers and other participants in said agreements
ical information used and useful in carrying out said agreements,

IStributes from time to time among said respondent producers
st Other members of the industry participating in said agreements

S8 Owing the current delivered prices, terms, and conditions of sale

1 b ’

Othe:S'Of dea]ex.'s and distributors to be allowed specidl discounts, and
Information used and useful in carrying out said agreements.

s2iq *Spondent, Stevenson, Jordan & Harrison, Inc., was employed by

Tespondent producers from about November 1935 to about August
406306m—g2 o1, 84——4
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1939. As an employee of respondent producers Stevenson, Jordan &
Harrison, Inc., and Charles R. Stevenson and D. M. Metzger, as presi-
dent and treasurer thereof, respectively, in the course and conduct of
their business as aforesaid, have actively participated in directing,
recommending, and supervising the foregoing acts and things done
by said respondent producers in furtherance of said understandings,
agreements, combinations, and conspiracies. In that connection they
were employed by each of the respondent producers in November 1935,
to make a survey of all the business of the production, sale, and dis-
tribution of salt which had been conducted by said respondent pro-
ducers during the previous period of four years and ten months.
Stevenson, Jordan & Harrison, Inc., through said survey developed
figures for various kinds of salt covering production, sales (both by
volume and dollar realization), plant capacities, marketing expenses,
and financial returns. There were established in the United States
certain marketing territories or delivered price zones and the survey
developed for each of the years covered by it, among other things,
the volume of salt sold in each of said territories or zones and the
average yield f. o. b. plant from said sales. Figures obtained from the
respondent, producers were combined in the survey to make composite
figures. Each of said respondent producers was furnished these com-
posite figures, together with its own individual figures, for each of the
years covered by the survey, but no respondent participating in the
survey was given any figures of any other respondent.

The survey further covered a study of the plant capacity to manu-
facture salt of each of the respondents participating in the survey,
which likewise was combined into a composite figure, a study of mar-
keting expenses combined into a composite figure, and a compilation
of the financial returns likewise combined into a composite figure.
Each respondent participating in the survey was given his plant
capacity as compared with the total capacity of all of the respondents,
his marketing expenses as compared with the composite marketing
expense figure, and his financial return as compared with the com-
posite financial return figure. No respondent was given the figures
of any other respondent participating in the survey with respect to
the plant capacity, the marketing expenses, or the financial return of
any other respondent.

Said survey was completed in April 1936 and was presented to the
individual respondent producers at a meeting in Chicago, Ill., in that
month. At said meeting the facts developed by said survey were
discussed by representatives of Stevenson, Jordan & Harrison, Inc.
and it was pointed out that the composite figures developed by said
survey indicated two things: First, that there was a large excess 0
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capacity to produce salt over the demand therefor, and that the com-
posite net earnings of the respondents participating in the survey
were small in relation to the investment in plants and properties;
and, second, that the composite figure of sales expenses was inordinate
in relation to the sales price received for the product. The repre-
sentatives of Stevenson, Jordan & Harrison, Inc., further expressed
the view that the conditions disclosed by these composite figures were
caused by unremitting efforts of each individual respondent partici-
pating in the survey to obtain for himself an increased portion of
the total volume of business obtainable without due regard to the
net return on sales of the product and without due consideration to
the sales expense involved.

For a period of some 30 days after said meeting in Chicago, rep-
resentatives of Stevenson, Jordan & Harrison, Inc., visited the offices
of the respondents who had participated in sajd survey and discussed
with officials of said respondents the details of said survey as applied
to the individual business of said respondents. On said visits rep-
resentatives of Stevenson, Jordan & Harrison, Inc., advised the indi-
vidual managements of the respondents participating in said survey
that if each said individual management should continue in the en-
deavor to secure a volume of business entirely disproportionate to
that obtained in the past and as indicated by the survey, the conse-
quences of such action would inevitably be an inadequate return to
the individual respondent. upon investment and excessive and un-
economic cost of marketing the product, and that it was the
opinion of Stevenson, Jordan & Harrison, Inc., that these were the
fundamental economic truths developed by the survey.

After this work was completed another meeting of representa-
tives of the respondent producers was held with representatives of
Stevenson, Jordan & Harrison, Inc., and at this meeting said re-
Spondent producers employed Stevenson, Jordan & Harrison, Inc.,
to collect monthly from each participating respondent its business
figures for each marketing territory or zone covering production,
sales (both by volume and dollar realization), and marketing ex-
Penses, and to disseminate to each participating respondent com-
Posite figures of production, sales (both by volume and dollar reali-
Zation), and marketing expenses, and likewise to set out against
Such composite figures for each participating respondent its own in-
dividual figures. As the figures were to deal with several classes
or grades of salt differing substantially in value, all figures cover-
Ing sales were to be reduced to common denominator terms. It
Was also understood that Stevenson, Jordan & Harrison, Inc., would
collect annually financial statements from those of the participating
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respondents who were willing to furnish the same and from these
figures would prepare a composite financial statement which would
be distributed to those of the respondents who gave their individual
financial statements. It was understood further that Stevenson,
Jordan & Harrison, Inc,, would from time to time send its repre-
sentatives to the offices of the participating respondents to audit
the figures submitted to it by said participating respondents so that
there could be an assurance of the accuracy of all ficures collected
and disseminated by Stevenson, Jordan & Harrison, Inc. No par-
ticipating respondent was to be given, nor was any such respondent
actually given, the individual figures of any other participating
respondent with respect to production, sales (both by volume and
dollar realization), marketing expenses, or financial figures.

The respondent Salt Producers Association held meetings of its
members monthly, and after the employment of Stevenson, Jordan
& Harrison, Inc., by said respondent producers one or more repre-
sentatives of Stevenson, Jordan & Harrison, Inc., attended these
meetings. At these meetings such representative or representatives
explained the current statistics prepared and submitted charts indi-
cating for various delivered price zones current volume and net
dollar realization, and at times indicated their opinions of the trend
of demand for salt and the volume of consumption to be expected
in the various marketing territories or delivered price zones, and
sent a separate chart each month to each participating respondent
showing its current volume and the relation thereof to the total ex-
pected demand in comparison with its actual prior volume and the
actual past total volume. .

From time to time Stevenson, Jordan & Harrison, Inc., sent rep-
resentatives to the offices of the participating respondents to audit
the statistical data submitted to Stevenson, Jordan & Harrison, Inc.,
and to impress upon the management of each individual participat-
ing respondent the necessity of considering the consequences to each
individual business of any substantial variance from its ratio of
actual past production as shown by the survey. The managements
of the participating respondents were told by these representatives
of Stevenson, Jordan & Harrison, Inc., that they could increase
their normal volume relationship with respect to current business
only by taking some of another producer’s volume; that in the sale
of a homogenous product such as salt any attempt to secure such
increased volume could only be made by lowering price; that if
lower prices were offered by one participating respondent they would
inevitably be met by other participating respondents, so that the
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final result would not be to obtain any substantial increased volume
of business but merely to lower the entire price structure and thus
further to reduce the return upon investment. When current statis-
tical data disclosed that one of the participating respondents was
producing at a rate substantially greater than its past production
as disclosed by the survey, a representative of Stevenson, Jordan
& Harrison, Inc., urged such respondent’s management to consider
the injurious consequences to the company if it continued to pro-
duce at this higher ratio and did not relate its production to the
volume relationship between its past production and the total
production as disclosed by the survey figures.

The surveys and program as above described were made and carried
out in every particular. Respondent members thereby cooperatively
reported and submitted the intimate details of their respective busi-
nesses for the analysis of experts and interpreters jointly employed
and obtained from them a harmonized estimate of current and future
market conditions. Respondent members thereby, and through the
use of the other methods set forth in paragraphs 3 and 4 of these find-
ings, have acted in concert and in cooperation to preserve a static con-
dition of their respective businesses with regard to production, sales,
and delivered prices and in the maintenance of price zones within
which they made effective the same delivered prices from their respec-
- tive and widely separated producing plants. The normal conflict of

contending competitive forces engendered by an honest desire for gain
was thereby restrained and suppressed. By the substitution of such
toncerted action for such conflict respondents destroyed that competi-
tion in price, and otherwise, to which the public has long looked for
Protection.

9. The respondent, American Salt Corporation, is not, and has not
been at any time mentioned herein, a member of respondent Salt Pro-
ducers Association, but has cooperated-and acted in concert with the
members of respondent association in carrying out the agreements,
combination, and conspiracies herein found. .

Par. 5. Each of the respondents herein except T. M. Harrison, C. H.
Ferris, N. M. Perris, E. G. Ackerman, A. H. Dyer, R. E. Case, F. L.
Sweetser, W. R. Guthrie, A, P. Nonweiler, S. M. Hudson, R. R. Bliss,
_L. B, Platt, and Howard Marvin, at the times herein mentioned acted

.10 concert with one or more of the other respondents in doing and
Performing the acts and things hereinabove found in furtherance of
said understandings, agreements, combination, and conspiracies.

Par. 6. The aforesaid understandings, agreements, combinations,
and conspiracies, and the things done thereunder and pursuant there-
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to, and in furtherance thereof, as hereinabove found, have had, and
do have, the effect of unduly restricting and restraining the sale of
said salt in trade in commerce between and among the several States
of the United States and in the District of Columbia; of substantially
enhancing prices to the consuming public and maintaining prices at
artificial levels and otherwise depriving the public of the benefits that
would flow from normal competition between and among the respond-
ents in said commerce, and of eliminating competition between and
among said respondents.
CONCLUSION

The acts and practices of the respondents as herein found are all to
the prejudice of the public, have a dangerous tendency to, and have,
actually hindered and prevented price competition between and among
respondents in the sale of salt in commerce, as “commerce” is defined
in the Federal Trade Commission Act, have placed in respondents the
power to control and enhance prices, have created in the respondents
a monopoly in the sale of salt in such commerce, have unreasonably
restrained such commerce in salt, and constitute unfair methods of
competition in commerce within the intent and meaning of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission on the complaint of the Commission and the answers of the
corporate respondents Salt Producers Association, Avery Salt Co.
Barton Salt Co., The Carey Salt Co., Cayuga Rock Salt Co., Colonial
Salt Co., Detroit Rock Salt Co., Diamond Crytal Salt Co., Inc., Inter-
national Salt Co., Jeflerson Island Salt Co., Inc., Hardy Salt Co-
Morton Salt Co., Myles Salt Co., Ltd., Mulkey Salt Co., Ohio
Salt Co., Ruggles & Rademaker Salt Co., Saginaw Salt Products Co
Union Salt Co., Watkins Salt Co., and Worcester Salt Co., admitting
all the material allegations of fact set forth in said complaint and
waiving all intervening procedure and further hearing as to said
facts; the answer of American Salt Corporation, a corporation
admitting all the material allegations:of fact set forth in said com-
plaint, certain additional facts, and waiving all intervening procedure
and further hearing as to said facts; and the answer and statement 0f
admitted facts filed by respondents Stevenson, Jordan & IIarrison;
Inc. (referred to in the complaint under its former name, Stevenson
Corporation), a corporation, and its officers Charles R. Stevenson
and D. M. Metzger, president and treasurer, respectively, and its
employees, T. M. Harrison, C. H. Ferris, N. M. Perris, E. G. Acker-
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man, A. H. Dyer, R. E. Case, F. L. Sweetser, W. R. Guthrie, A. I
Nonweiler, S. M. Hudson, R. R. Bliss, L.. B. Platt, and Howard Mar-
vin (referred to in the complaint as members of a partnership trading
under the name Stevenson, Jordan and Harrison), and the order of
the Commission granting the motion of respondents Stevenson, Jor-
dan & Harrison, Inc., and its said officers and employees that the
Commission receive said statement of admitted facts in lieu of taking
testimony or further hearing and that the statement of admitted
facts be made a part of the record in this proeeeding; and the Com-
mission having made its findings as to the facts and its conclusion
that the aforesaid respondents, except T. M. Harrison, C. H. Ferris,
N. M. Perris, E. G. Ackerman, A. H. Dyer, R. E. Case, F. L. Sweetzer,
W. R. Guthrie, A. P. Nonweiler, S. M. Hudson, R. R. Bliss, L. B.
Platt, and Howard Marvin, have violated the provisions of section 5
of the Federal Trade Commission Act.

1t is ordered, That the respondents, Salt Producers Association, a
corporation, Avery Salt Co., a corporation, Barton Salt Co., a corpo-
ration, The Carey Salt Co., a corporation, Cayuga Rock Salt Co., a
corporation, Colonial Salt Co., a corporation, Detroit Rock Salt Co.,
a corporation, Diamond Crystal Salt Co., Inc., a corporation, Interna-
tional Salt Company, a corporation, Jefferson Island Salt Co., Inc., a
corporation, Hardy Salt Co., a corporation, Morton Salt Co., a corpo-
ration, Myles Salt Co., Litd., a corporation, Mulkey Salt Co., a corpo-
ration, Ohio Salt Co., a corporation, Ruggeles & Rademaker Salt Co.,
& corporation, Saginaw Salt Products Co., a corporation, Union Salt
Co., a corporation, Watkins Salt Co., a corporation, Worcester Salt

0., a corporation, American Salt Corporation, a corporation, their
officers, servants, agents, and employees, and Stevenson, Jordan &
Harrison, Inc., Charles R. Stevenson and D. M. Metzger, respectively
President and treasurer of said Stevenson, Jordan & Harrison, Inc.,
and their agents, servants, and employees, or any two or more of said
respondents, with or without the cooperation of others not parties
hereto, in connection with the offering for sale, sale, and distribution
of salt in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from entering into,
‘ontinuing, or carrying out, or directing, instigating, or cooperating
I, any common course of action, mutual agreement, combination, or
.Conspiracy, to fix or maintain the prices of salt or curtail, restrict, or
Tegulate the production or sale thereof, and from doing any of the
fOl]owing acts or things pursuant thereto: ’

1. Establishing or maintaining uniform prices for salt, or uniform
terms and conditions in the sale thereof, or in any manner agreeing
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upon, fixing, or maintaining any prices, including terms and condi-
tions of sale, at which salt is to be sold.

2. Adhering, or promising to adhere, to filed or published prices
or terms and conditions of sale for salt pending the filing of changes
therein with respondent Salt Producers Association, or with any
other agency, or with each other.

3. Establishing or maintaining delivered price zones, or making
quotations and sales of salt upon a delivered price basis under a zone
system whereby the cost of salt delivered to buyers within each re-
spective zone is made identical at all destinations within such zone.

4. Exchanging, directly or through the Salt Producers Association,
or any other agency, or clea,ring house, price lists, invoices, and other
records of sale showing the quantity, current prices and terms and
conditions of sale allowed by respondent corporations to dealers and
distributors; provided, however, that nothing herein shall prevent
the respondent association from collecting and disseminating to the
respective respondent manufacturers figures showing the total volume
of sales of salt without disclosing the sales volume of individual
producers.

5. Exchanging, directly or through the medium of the Salt Pro-
ducers Association, or any other agency, the names of distributors
or dealers who receive special discounts.

6. Curtailing, restricting, or regulating the quantity of salt to be
produced and sold by any respondent corporatior. by any method
or means during any given period of time.

7. Doing, or causing to be done, any of the things forbidden by
this order through the medium of respondents, Stevenson, Jordan
& Harrison, Inc., Charles R. Stevenson, or D. M. Metzger, or any
other corporation, firm, or individual.

It i3 further ordered, That respondents, Stevenson, Jordan & Har-
rison, Inc., and Charles R. Stevenson and D. M. Metzger as officers
thereof, and their agents, servants, and employees, do forthwith cease
and desist from doing or performing any of the things forbidden
by this order, or aiding, assisting, or cooperating in the performance
thereof.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
they have complied with this order. ‘

It is further ordered, That nothing in this order is to be construed
as prohibiting the respondents from entering into such contracts oF
agreements relating to the maintenance of resale prices as are not pro-
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hibited by the provisions of an act entitled “An Act to protect trade
and commerce against unlawful restraints and monopolies,” approved
July 2, 1890 (the Sherman Act), as amended.

1t is further ordered, That for the reasons appearing in the find-
ings as to the facts the complaint herein be, and hereby is, dismissed
as to the following respondents: T. M. Harrison, C. H. Ferris, N. M.
Perris, E. G. Ackerman, A, H. Dyer, R. E. Case, F. L. Sweetser, W.
R. Guthrie, A, P. Nonweiler, S. M. Hudson, R. R. Bliss, L. B. Platt,
and Howard Marvin.
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Ix THE MATTER OF

GENERAL MOTORS CORPORATION, AND GENERAL
MOTORS SALES CORPORATION

COMPLAINT, FINDINGS,.AND MODIFIED ORDER IN REGARD TO THE ALLEGED
VIOLATION OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND
OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914

Docket 8152. Complaint, June 15, 1937—Decision, Nov, 12, 1941

Where a corporate automobile manufacturer, products of which, including

parts and accessories made through several subsidaries, constituted a sub-
stantial portion of all those made and sold in the United States, and
which operated through five motorear divisions, named to correspond
with the cars made by it; and a sales corporation to and through which
it competitively sold such automobile parts, ete., and which (1) supervised
jts dealers through a large fleld organization, (2) entered into agreements
or “franchises” with them, under which dealer undertook not to sell or
use second-hand parts or any not made or authorized by mapufacturer,
seller had right to check dealer’s stock of parts, and dealer, if it thought
such stock insufficient, was obligated to order immediately such parts as
it might recommend; and (3) construed dealer’s obligation to stock only
“genuine parts” as covering, in addition to items for repair and replace-
ment, its various accessories also—

In carrying on not as incident to their sale of automobiles, but as substantial

(a

(1

~

)

portion of their entire business, to the promotion of which they directed
numerous activities, sale of “parts” and accessories, which included a great
varlety of items theretofore sold in competition with the independent jobber
and identical therewith, such as ball bearings, battery cables, brake linings,
and numerous others; emwbraced many made by independent manufacturers
for aforesaid manufacturer, differing from said manufacturers’ similar iteins,
sold through such jobbers, only in their sale, by said sales corporation, under
its own identifiication, as “genuine”; and included many others which
were made by many reputable manufacturers and were of like quality and
design; or which, not necessary to the car’s mechanical operation, had no
bearing upon its performance and good-will—
Adopted a program of acts and practices which were designed to and did
intimidate and coerce its dealers and compelled them to purchase parts
and accessories solely from said selling corporation, and prohibited pur-
chases from outside sources éxcept in cases of emergency when the “gen-
uine” part or accessory was not available in the warehouse of manufac-
turer in question; and as a part of sald various acts and practices—
Made its indeterminate dealer franchises a means of coercion and io-
timjdation through its practice of renewing or canceling such franchises
at the annual meetings called by the zone managers for their respective
districts, at which txme each deanler, following personal Interviews with
representatives of the parts and accessories and other departments, and
final Interview with the zone manager, as condition to renewal, was re-
quired to secure the approval of ench and agree with said manager on his
prospective requirements;
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Coerced, through threat of cancelation implicit in aforesaid practice,
dealers into the purchase of parts and accessories beyond their require-
ments, and, under its plan designed to limit dealer’s purchases of parts and
accessoried to those sold by it, delivered,.in many cases, nutomobiles equipped
with various accessoriegs which he had not ordered; shipped to him, with or
without cars and without prior order therefor, accessories; and, in many
cases, made shipments of parts and accessories, treating as ovders therefor,
dealer’s required projection of future needs;

.Made use of its monthly .parts order plan—under which dealer’s last
monthly order was compared with the present one—to intimidate, coerce
and compel dealers to buy parts and accessories;

Made use of its monthly inspection of the dealers’ stocks and establish-
ments to coerce them into purchasing its parts and accessories only, through
threatening, directly and by implication, wpon discovery of parts and ac-
cessories other than those supplied by it, that unless practice was discon-
tinued, recalcitrants’ contracts would be eanceled; furthering such threats
through arrangements for interviews with respective zone managers, in
whom, as was known, rested power to recommend cancelation; and

In some cases delayed new car shipments to dealers who had refused to
handle only parts and nccessories. sold by it, and in certain cases canceled
dealers’ contracts after controversy -over use of parts and accessories,
though, ostensibly, upon other grounds;

With the result that independent jobbers who, as competitors, sold the products

of independent manufacturers, including numerous items identical with
those sold by two corporations in question, and embracing many sold also
by said corporations under their own identification as “genuine” replace-
ment parts, and many others not necessary to the car's mechanical opera-
tion and having no bearing upon its performance or good-will, were there-
after unable to sell in substantial quantities to dealers such parts and ac-
cessories as heaters, radios, antifreeze solutions, spark plugs, and many
others; dealers of sald sales corporation were intimidated, coerced and
compelled to purchase accessories and supplies only from it; substantial
trade was diverted to corporations in question from their competitors en-
gaged in the manufacture and interstate sale and distribution of automobile
accessories and supplies; competing manufacturers were deprived of a
market for their products; and there was a tendeuey unduly to hinder com-
petition and create g monopuly in said first named corporation in auto-
mobile accessories and supplies:

erld, That such acts and piactices, under the circumstances set forth, were all

)

to the prejudice and injury of the public and said corporations’ competitors,
and constituted unfair methods of competition in violation of section 5 of
the Federal Trade Commission Act; and
ere aforesaid corporations—

Entered into agreements or “franchises” with dealers handling their respec:
tive lines of automobiles, parts and accessories and sold their parts o.n the
condition, agreemeunt or uunderstanding that the purchaser would not sell
or use parts other than those acquired from them, without limitation to
parts’ necessity to car’s mechanical operation and Iack of availability, in
like quality and design, from other sources;

With the tendency to create a moncpoly in replacement parts used on said

manufacturer’s cars; of removing as customers of independent manufuc-
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turers and jobbers some 14,000 dealers in cars in question, and all assoclate
dealers and selected independent garages who, under plan pushed by them,
had agreed to purchase only parts supplied by dealers of said corporations,
estimated for one division alone as amounting to about 15,000 in 1936 :
Held, That such acts and practices of sald corporations in selling replacement
parts on the condition, agreement or -understanding that purchaser should
not use or deal in those of a competitor had the effect of substantially less-
ening competition, tended to create a monopoly in ;products in question
and constituted a violation of section 3 of the Clayton Act, as amended.
Before Mr. John L. Hornor and Mr. W. W. Sheppard, trial exam-
iners. _
Mr. Everett F. Haycraft and Mr, Merle P, Lyon for the Commis-
sion, ,
. Mr. Edward B. Wallace, Mr, Albert M. Levert and Mr. John
Thomas Smith, of New York City, for respondents,

COMPLAINT
Count 1

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission, having reason to believe that General Motors
Corporation and General Motors Sales Corporation, hereinafter
referred to as respondents, have been and now are using unfair
methods of competition in commerce as “commerce” is defined in said
act, and it appearing to said Commission that a proceedmg by it m
respect thereof would be to the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

Paracraru 1. Respondent, General Motors Corporation, is a cor-
poration organized, existing, and doing business under and by virtue
- of the laws of the State of Delaware with its general office and place
of business in the city of Detroit, State of Michigan. It is now, and
for more than three years last past has been, engaged in the manu-
facture of automobiles, automobile accessories, automobile parts, and
automobile supplies, and in the sale thereof, by and through subsid-
iaries to automobile retail dealers located throughout the several States
of the United States, the territories thereof, and in the District of Co-
lumbia, causing said products when sold to be transported from the
places of manufacture in various States of the United States to the pur-
‘chasers thereof located in States other than the place of manufacture
thereof, and there is now and has been for more than three years last
past, a constant current of trade and commerce in said products
between and among the varions States of the United States, the
territories thereof, and in the District of Columbia.
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The said respondent, General Motors Corporation, in the sale of
automobiles and automobile parts, through its said subsidiaries to
automobile retail dealers, as aforesaid, has entered into and now has
contracts or franchises with said automobile dealers for the resale
of said products, which said franchises constitute a major asset of
said dealers. The number of automobile dealers having such fran-
chises has constituted for more than 8 years last past, and now con-
‘stitutes, a substantial proportion of all the automobile dealers in the
United States.

The number of automobiles manufactured by said respondent and
sold through its said subsidiaries as hereinbefore and as hereinafter
described, for more than 8 years last past has constituted, and now con-
stitutes, a substantial proportion of all the automobiles manufactured
and sold.in the United States. The total volume of automobile parts,
automobile accessories, and automobile supplies sold by said respondent
through its said subsidiaries as hereinbefore and as hereinafter de-
scribed, has for more than 3 years last past constituted, and now
constitutes, a substantial proportion of all the automobils parts, auto-
mobile accessories and automobile supplies manufactured and sold
in the United States.

In the course and conduct of its said business, as hereinbefore and
as hereinafter described, said respondent, General Motors Corpora-
tion, has been for more than 3 years last past, and now is, in sub-
Stantial competition in the sale of automobiles, automobile parts,
automobile accessories, and automobile supplies, in commerce between
and among the various States of the United States, the territories
thereof, and in the District of Columbia, with other corporations and
With persons, firms, and partnerships.

Par. 2. For more than 3 years prior to October 23, 1936, or there-
abouts, the sales of automobiles, parts, accessories, and supplies
manufactured by said General Motors Corporation were made through
and by subsidiary corporations, among which were Chevrolet Motor
Co., Buick Motor Co., Pontiac Motor Co., Olds Motor Works, and
Cadillac Motor Car Co., at whose respective factories said General
Motors Corporation manufactured the automobiles Sold by such sub-
sidiary corporations and at whose respective factories said General
Motors Corporation also manufactured automobile parts, accessories
and supplies for use in and on automobiles sold by said General

Totors Corporation through the aforesaid subsidiaries. For more
than 3 years prior to October 23, 1936, respondent General Motors
COl‘poration also sold as described in paragraph 1 hereof, automobile
barts, automobile accessories, and automobile supplies through another
Subsidiary, General Motors Parts Corporation, a Delaware corpora-
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tion, with its principal office and place of business located in the city
of Detroit, State of Michigan; and for more than 3 years prior to
October 23, 1936, respondent General Motors Corporation also sold
as described in paragraph 1 hereof, automobile parts, automobile
accessories, and automobile supplies through said General Motors
Parts Corporation, such parts, accessories, and supplies having been
manufactured by other corporations subsidiary to respondent General
Motors Corporation, and by persons, firms, partnerships, and corpora-
tions associated and affiliated, by contractual relationship or otherwise,
with said respondent General Motors Corporation or one or more of
its subsidiaries.

Par.3. On October 23, 1936, or thereabouts, the aforesaid subsid-
iaries Chevrolet Motor Co., Buick Motor Co., Pontiac Motor Co.,
Olds Motor Works, Cadillac Motor Car Co., and General Motors Parts
Corporation, were: dissolved and all of their assets acquired by
respondent General Motors Corporation, which upon such acquisitions
organized as a wholly owned and controlled subsidiary respondent
General Motors Sales Corporation, a Delaware corporation with its
principal office in Detroit, Mich., which since its organization on
October 23, 1936, or thereabouts, has conducted and still conducts the
business theretofore conducted by said Chevrolet Motor Co., Buick
Motor Co., Pontiac Motor Co., Olds Motor Works, Cadiallac Motor
Car Co., and General Motors Parts Corporation.,

Par, 4. In the course and conduct of their businesses hereinbefore
described, said respondent General Motors Corporation and said
Chevrolet Motor Co., Buick Motor Co., Pontiac Motor Co., Olds
Motor Works, Cadillac Motor Car Co., and General Motors Parts
Corporation, for more than 3 years prior to October 23, 1936, or
thereabouts, by intimidation, oppression, and ceercion compelled
dealers in makes of automobiles manufactured by said General
Motors Corporation, against their will, to purchase accessories and
supplies for use on such automobiles only from said Chevrolet Motor
Co., Buick Motor Co., Pontiac Motor Co., Olds Motor Works, Cadil-
Iac Motor Car Co., or General Motors Parts Corporaticn, or from
other corporations, or from persons, firms, or partnerships associated
or affiliated with said General Motors Corporation, said Chevrolet
Motor Co., Buick Motor Co., Pontiac Motor Co., Olds Motor Works,
or Cadillac Motor Car Co., or said General Motors Parts Corporation.
As a part of such intimidation, oppression, coercion, and compulsiols
said Chevrolet Motor Co., Buick Motor Co., Pontiac Motor Co., Olds
Motor Works, and Cadillac Motor Car Co., during said period
shipped to such dealers automobiles equipped with accessories not
ordered by such dealers and shipped accessories and supplies (nob
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attached to automobiles) not ordered by such-dealers and threatened
-such, dealers with cancellation of their franchises for. selling such
.automobiles, unless they accepted and paid for such accessories and
supplies not ordered by them, and as a part of such intimidation,
oppression, coercion, and compulsion, because of the refusal of cer-
tain of their dealers to accept unordered accessories and supplies,
canceled their respective franchises with such dealers.

Par. 5. Said respondent, General Motors Corporation, and its sub-
sidiaries, General Motors Parts Corporation, Chevrolet Motor Co.,
Buick Motor Co., Pontiac Motor Co., Olds Motor Works, and Cadil-
lac Motor Car Co., by the use of the practices and methods described
in paragraph 4 hereof, for more than 3 years prior to October 23,
1936, or thereabouts, diverted substantial trade from manufacturers
‘of automobile accessories and automobile supplies engaged in com-
Petition with the corporations named in this paragraph, and with
Persons, firms, and partnerships associated or affiliated with said
corporations, in the sale of said products between and among the
various States and territories of the United States and the District
of Columbia; and deprived said competitors of a market for the sale
of said products manufactured and sold by said competitors as afore-
said; and, did substantial injury to substantial competition and
lended unduly to hinder competition and to create a monopoly in
General Motors Corporation in commerce, in automobile accessories
and automobile supplies, between and among the various States and
territories of the United States and in the District of Columbia.

Par. 6. In the course and conduct of their business hereinbefore
described, said respondent, General Motors Corporation, and said
respondent, General Motor Sales Corporation, since October 23, 1936,
or thereabouts, by intimidation, oppression, and coercion have com-
Pelled dealers in makes of automobiles manufactured by said Gen-
eral Motors Corporation, against their will, to purchase accessories
and supplies for use on such automobiles only from said General
Motors Sales Corporation or from corporations or from persons,
firms and partnerships associated or affiliated with said General

Totors Corporation or said General Motors Sales Corporation. As
& part of such intimidation, oppression, coercion, and compulsion,
said General Motors Sales Corporation, since October 23, 1936, or
thereabouts, has shipped to such dealers, automobiles equipped with
accessories not ordered by such dealers, and has shipped accessories
and supplies (not attached to automobiles) not ordered by such deal-
ers, and has threatened such dealers with cancellation of their fran-
chises for selling such automobiles, unless they accepted and paid
for such accessories and supplies not ordered by them, and as a part
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of such intimidation, oppression, coercion, and compulsion, bécause
of the refusal of certain of their dealers to accept unordered acces-
sories and supplies, have cancelled their respective franchises with
such dealers.

Par. 7. Said respondents, General Motors Corporation and Gen-
eral Motors Sales Corporation by the use of the practices and meth-
ods described in paragraph 6 hereof, at all times since October 23,
1936, or thereabouts, have diverted and are now diverting substan-
tial trade from manufacturers of automobile accessories and supplies,
engaged, in competition with said respondents, in the sale of said
products between and among the various States and territories of
the United States and in the District of Columbia; and, have de-
prived and are now depriving said competing manufacturers of a
market for the sale of said products manufactured and sold by
said competing manufacturers as aforesaid; and, said respondents
have done and are now doing substantial injury to stbstantial com-
petition, and have tended, and are now tending, unduly, to hindér
competition and to create a monopoly in General Motors Corpora-
tion in commerce, in automobile accessories and automobile sup-
plies, between and among the various States and territories of the
United States and in the District of Columbia.

Par. 8. The above alleged acts and practices of respondents Gen-
eral Motors Corporation and General Motors Sales Corporation are
2ll to the injury and prejudice of the public and said respondents’
competitors and constitute unfair methods of competition within the
intent and meaning of section 5 of an act entitled “An Act to create
a Federal Trade Commission, to define its powers and duties, and
for other purposes,” approved September 26, 1914,

Count 2

The Federal Trade Commission having reason to believe that Gen-
eral Motors Corporation and General Motors Sales Corporation,
hereinafter called respondents, have violated and are now violating
the provisions of section 8 of the act of Congress entitled “An Act
to supplement existing laws against unlawful restraints and monop-
olies, and for other purposes,” approved October 15, 1914 (the Clay-
ton Act), hereby issues this its complaint against said respondents
and states its charges with respect thereto as follows, to-wit:

Paracraru 1. For its charges under this paragraph of this count,
said Commission relies upon the matters and things set out in para-
graph 1 of count 1 of this complaint to the same extent and as though
the allegations of said paragraph 1 of said count 1 were set out in
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full herein, and said paragraph 1 of said count 1 is incorporated
herein by reference and made a part of the allegations of this count.

Par. 2. For its charges under this paragraph of this count, said
Commission relies upon the matters and things set out in paragraph 2
of count 1 of this complaint to the same extent and as though the
allegations of said paragraph 2 of said count 1 were set out in full
herein, and said paragraph 2 of said count 1 is incorporated herein
by reference and made a part of the allegations of this count.

Par. 8. For its charges under this paragraph of this count, said
Commission relies upon the matters and things set out in paragraph
3 of count 1 of this complaint to the same extent and as though the
allegations of said paragraph 3 of said count 1 were set out in full
herein, and said paragraph 38 of said count 1 is incorporated herein
by reference and made a part of the allegations of this count,

Par. 4. In'the course and conduct of its business described in para-
graphs 1 and 2 of count 1 of this complaint, respondent, General
Motors Corporation, and the aforesaid Chevrolet Motor Co., Buick
Motor Co., Pontiac Motor Co., Olds Motor Works, Cadillac Motor Car
Co., and General Motors Parts Corporation, in the course of com-
merce between and among the various States of the United States
and the District of Columbia as described in said paragraphs 1 and 2
of said count 1 of this complaint, for more than 3 years prior to
October 23, 1936, or thereabouts, made sales and contracts for the
sale of automobile parts on the condition, agreement, and understand-
ing that the purchasers thereof should not deal in the automobile parts
of a competitor or competitors of said respondent, General Motors
Corporation, and the aforesaid Chevrolet Motor Co., Buick Motor
Co., Pontiac Motor Co., Olds Motor Works, Cadillac Motor Car Co.,
and General Motors Parts Corporation, the effect of which said
sales and contracts for sale upon such condition, agreement, and
understanding may have been to substantially lessen competition or
tend to create a monopoly in respondent General Motors Corpora-
tion, said Chevrolet Motor Co., Buick Motor Co., Pontiac Motor Co.,
Olds Motor Works, Cadillac Motor Car Co., and said General Motors
Parts Corporation, in commerce between and among the various
States of the United States and the District of Columbia in
automobile parts. ,

Pag. 5. The aforesaid acts of said respondent, General Motors Cor-
Poration, and of the aforesaid Chevrolet Motor Co., Buick Motor
Co., Pontiac Motor Co., Olds Motor Works, Cadillac Motor Car Co.,
and said General Motors Parts Corporation constituted a violation
. of the provisions of section 8 of the hereinabove mentioned act of
486506™m—42-—vol, 34—10
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Congress entitled “An Act to supplement existing laws against un-
lawful restraints and monopolies and for other purposes,” approved
QOctober 15, 1914 (the Clayton Act).

Par. 6. In the course and conduct of their businesses described in
paragraphs 1, 2, and 8 of count 1 of this complaint, respondent Gen-
eral Motors Corporation and respondent General Motors Sales Cor-
poration, in the course of commerce between and among the various
States of the United States and the District of Columbia, described
in said paragraphs of said count, have made sales and now are making
sales, and contracts for the sale, of automobile parts on the con-
dition, agreement, and understanding that the purchasers thereof
shall not deal in the automobile parts of a competitor or competitors
of said respondents, the effect of which said sales and contracts for
sale upon such condition, agreement, and understanding may be, or
may have been, to substantially lessen competition or to tend to
create a monopoly in respondents in commerce between and among
the various States of the United States and in the District of
Columbia in automobile parts.

Par. 7. The aforesaid acts of said respondents, General Motors
Corporation and General Motors Sales Corporation, constitute a vio-
Jation of the provisions of section 3 of the hereinabove mentioned
act of Congress entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,” ap-
proved October 15,1914 (the Clayton Act).

Rerorr, Finpines as To TiE Facts, aNp OrpER

Pursuant to the provisions of the Federal Trade Commission Act
and pursuant to the provisions of an act of Congress entitled, “An
act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes,” approved October 15, 1914,
commonly known as the Clayton Act, the Federal Trade Commission,
on June 15, 1937, issued and subsequently served its complaint in
this proceeding upon the respondents, General Motors Corporation,
a corporation, and General Motors Sales Corporation, a corporation,
charging them with the use of unfair methods of competition in
commerce in violation of the provisions of said Federal Trade Com-
mission Act, and also charging them with violation of the provisions
of section 8 of said act of Congress entitled, “An act to supplement
existing laws against unlawful restraints and monopolics, and for
other purposes.” After the issuance of said complaint and the filing
of respondents’ answers thereto, testimony and other evidence in sup-
port of the allegations of said complaint were introduced by Everett
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F. Haycraft, aitorney for the Commission, and in opposition to the
allegations of the complaint by Albert M. Levert, attorney for the
respondents, before John L. Hornor and W. W. Sheppard, trial
examiners of the Commission theretofore duly designated by it, and
said testimony and other evidence were duly recorded and filed in the
office of the Commission. Approximately 30,000 pages of testimony
were taken before Trial Examiner John L. Hornor, including ap-
proximately 11,000 pages of Commission’s case in chief. The re-
maining 8,000 pages of testimony were taken before Trial Examiner
W. W. Sheppard. A report upon the entire evidence was sub-
mitted by Trial Examiner W. W. Sheppard without objection of
counsel for the respondents. Trial Examiner John L. Hornor did
not submit a report upon the evidence taken before him or join in
the report upon the evidence submitted by Trial Examiner W. W,
Sheppard. 'Thereafter, this proceeding regularly came on for final
hearing before the Commission on said complaint, answers thereto,
testimony and other evidence, report of Trial Examiner W. W. Shep-
pard upon the evidehce, and exceptions filed thereto by counsel for
the Commission, briefs in support of the complaint and in opposition
thereto, and oral arguments of counsel; and the Commission having
duly considered the matter and having given detailed consideration
to the testimony and other evidence, as well as the report of Trial
Examiner W. W. Sheppard upon the evidence, and exceptions filed
thereto, and being now fully advised in the premises, finds that this
Proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent, General Motors Corporation, is a Dela-
Ware corporation, with its general office and place of business in the
city of Detroit, State of Michigan, and is now, and for several years
last past has been, engaged in the manufacture of automobiles under
* trade names of “Cadillac,” “LaSalle,” “Buick,” “Oldsmobile,” “Pon-
tiac,” and “Clevrolet,” and replacement parts, accessories, and sup-
Plies for said automobiles under the trade names of “Cadillac,” “La-
Salle,» «Buick,” “Oldsmobile,” “Pontiac,” “Chevrolet,” and “G. M.,”
Which said products have been, since on or about October 23, 1936, sold
through and by respondent General Motors Sales Corporation, a Dela-
Ware corporation, to dealers located throughout the several States
of the United States, and in the District of Columbia, and such
Products, when so sold, have been, and are now being, transported
and shipped from the factories of said respondent General Motors
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Corporation to said dealers located in States other than the State
in which said products have been, and are being manufactured. Said
respondent General Motors Sales Corporation is a wholly owned sub-
sidiary of respondent General Motors Corporation.

Respondents maintain, and at all times mentioned herein, have
maintained a course of trade in said automobiles, replacement parts,
accessories, and supplies in commerce among and between the various
States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of their said business, re-
spondents are now, and for more than 3 years last past have been,
engaged in substantial competition in the sale of automobiles, auto-
mobile parts, accessories, and supplies, with other corporations and
with persons, firms, and copartnerships engaged in the sale and dis-
tribution of similar products in commerce among and between the
various States of the United States, and in the District of Columbia.

Par. 8. Prior to October 23, 1936, the respondent General Motors
Corporation sold its said automobiles, replacement parts, automobile
accessories, and supplies manufactured as aforesaid, threugh and by
the following subsidiary corporations, which were operated as divi-
sions of General Motors Corporation, namely, Cadillac Motor Car
Co., Buick Motor Co., Olds Motor Works, Pontiac Motor Co., and
Chevrolet Motor Co., and also through its subsidiary, the General
Motors Parts Corporation, a Delaware corporation, with its principal
office and place of business located in the city of Detroit, State of
Michigan. ,

P4r. 4. On or about November 30, 1936, the said Cadillac Motor
Car Co., Buick Motor Co., Olds Motor Works, Pontiac Motor Co.,
'Chevrolet Motor Co., and General Motors Parts Corporation were
dissolved and their assets acquired by said respondent General Motors
Corporation, and the business of selling automobiles, parts, acces-
sories, and supplies theretofore conducted by said corporations was
thereafter conducted by said respondent General Motors Sales Cor-
poration. :

Par. 5. Respondent General Motors Corporatlon, since November
30, 1936, has conducted its operations through five motorcar divi-
sions, namely, Chevrolet Motor Division, Pontiac Motor Division,
Olds Motor Works Division, Buick Motor Division, and Cadillac
Motor Car Division. Said respondent General Motors Corporation
sells the automobiles, replacement parts, accessories, and supplies
manufactured by it in its various divisions to General Motors Sales
Corporation. Respondent General Motors Sales Corporation is also
divided into motorcar divisions corresponding to the various manu-
facturing divisions of respondent General Motors Corporation.
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Par. 6 Respondent General Motors Sales Corporation, in the sale
of automobiles, parts, accessories, and supplies to automobile dealers,
maintains its principal or central office in the General Motors Build-
ing, city of Detroit, State of Michigan, and maintains regional and
zone offices throughout the several States of the United States and em-
ploys parts and accessories salesmen, who contact dealers handling
cars manufactured by the respondent General Motors Corporation.
In this respect said respondent General Motors Sales Corporation
operates through separate divisions for each respective make of car
sold by it.

Par. 7 Dealers who are selected by the respondent General Motors
Sales Corporation are required to meet certain standards, particu-
larly of a financial nature, dependent upon the locality of the dealer
and the territory granted. In addition, said respondent maintains a
degree of supervision over such dealers, for which purpose a large
field organization is maintained. This field organization may be
illustrated by the Chevrolet organization as of June 30, 1937, which
is typical. The general sales manager was at the head of the Chev-
Tolet Division of General Motors Sales Corporation, and under him
Were two assistant general sales managers. Under these were 9 ve-
gional managers, each of whom was in charge of a region comprising
3 or more States. Under each regional manager were approximately
47 zone managers, each in charge of a zone comprising a part of one
or more States. Under each zone manager were field representatives
or district managers, each of whom was assigned to a specific territory,
usually a county or other small subdivision. These field representa-
tives made frequent calls on dealers, inquired as to business and
economic conditions, offered advice and suggestions, made periodic
audits, collected data, and, in general, obtained detailed information
concerning dealers’ business operations. The distribution of parts
and accessories in the respective regions above described was super-
Vised by regional parts and accessories managers. Each zone in turn
had a parts and accessories manager, who supervised the distribu-
tion of parts and accessories to Chevrolet dealers located in their
respective zones. Working under these zone parts and accessories
Managers were 146 zone parts and accessories salesmen contacting the
Chevrolet dealers at regular intervals, usually monthly, promoting
.th_e sale of parts and accessories to Chevrolet dealers.

- Par. 8. General instructions are issued in the form of bulletins,
Circulars, and manuals by parts and accessories managers of the
respective divisions of the respondent General Motors Sales Corpora-
-tion to their respective zone officials, and through them and by them to
salesmen for the respective divisions, as to the methods and practices
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to be employed by said salesmen in the sale of said replacement parts,
accessories, and supplies sold to the respective dealers located
throughout the United States. In addition, oral instructions are
given to salesmen by these respective division and zone officials at
meetings of said officials and salesmen held from time to time at
central, regional, and zone offices.

Par. 9. One of the most important duties imposed upon the
replacement parts and accessories salesmen employed by respondent
General Motors Sales Corporation is to see that the respective dealers
handle and keep in stock only “genuine” General Motors parts and
accessories, which, in practice, means to the dealer, a part or accessory
manufactured by or at the instance of General Motors Corporation
and sold and distributed by the various divisions of General Motors
Sales Corporation. These parts and accessories are identified by
either the division trade-mark, the General Motors trade-mark, or
sealed parts packages bearing General Motors identification. In
practice, as indicated by accessory catalogs and accessory order pads,
the term “accessory” is used to include all items other than parts,
and covers various items which might otherwise be considered as
supplies, such as cleaner, polishing cloth, dressing, polish, ete.

Par. 10. There are several subsidiaries of General Motors Corpor-
ation engaged in the manufacture of parts and accessories. Among
these are Delco-Remy Corporation, New Departure Manufacturing
Company, A. C. Spark Plug Co., Packard Electric Co., Delco Prod-
-ucts Corporation, and Delco Appliance Corporation. The parts and
accessories manufactured by these several subsidiaries are sold and
distributed by the respondent General Motors Sales Corporation to
General Motors dealers, In addition, there was organized a wholly
owned subsidiary of General Motors Corporation known as United
Motors Service, Inc., which is also engaged in the sale and distribu-
tion of parts and accessories, manufactured by these various subsid-
iaries, through and by means of distributors and jobbers located
throughout the United States. It is estimated that there are approx-
imately 3,000 jobbers of United Motors Service, Inc., handling either
all or part of United Motors Service line., There are certain items
of the United Motors Service line, manufactured by subsidiaries of
General Motors Corporation, which are not handled by some of the
divisions of the General Motors Sales Corporation. As to such items,
the dealer is supplied either direct by the United Motors Service,
Inc., or permitted to purchase such items from authorized jobbers
of United Motors Service, Inc. The United Motors Service, Inc.,
does not carry the entire line of General Motors parts, but, instead,
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confines itself chiefly to accessories manufactured by the various
subsidiaries of General Motors Corporation. While there is evidence
in the record that some dealers have from time to time purchased
certain items from jobbers of the United Motors Service, Inc., this
practice is not encouraged, and even jobbers of the United Motors
Service line have had difficulty in selling parts and accessories to
General Motors dealers, Furthermore, objections have been made,
from time to time, by replacement parts and accessories salesmen
of respondent General Motors Sales Corporation, particularly in the
Chevrolet Division, to dealers using and stocking accessories and
supplies purchased from authorized United Motors Service dealers
for the alleged reason that such items did not constitute “genuine”
Pparts or accessories.

Par. 11. For the purpose of increasing the sale of parts, the respond-
ent General Motors Sales Corporation induces its dealers to become
wholesalers or distributors of “genuine” parts among various garages
in the vicinity where the dealer is located. The dealer selects several
representative garages, designated as “Selected Independents,” who
have no car sales agreements with any other automobile manufacturer
and who will agree to use only “genuine” parts in the repair of General
Motors cars. Such selected independent garages are then issued dis-
count cards entitling them to purchase parts from the dealer at a
discount of 25 percent, and, in addition, such garages are loaned a
“Genuine Parts” sign and furnished other service of an informative
and advertising nature by the division zone office. The nature of this
arrangement and the allowance of this discount to independent
dealers appears in Pontiac’s District Managers Training Course, in
which it is stated as follows:

Many dealers do not appreciate that Pentiac’s net prices on competitive parts
are much lower in almgst every instance than the jobber’s parts. To grant
these long discounts Pontinc must Insist that dealers purchase all of their
barts from Poutiac.

Par. 12. In order to promote the sale of parts, a distinction has been
made between “fast-moving” and “slow-moving” parts. For example,
in its “Operating Manual” for the “genuine parts” department for
the year 1934, issued by the Chevrolet Motor Co., it was estimated
that there were approximately 15,500 parts listed in Chevrolet master
barts catalogs, of which only 841 parts, or approximately 6 percent,
come within the classification of “fast-moving parts.” Since the
“fast-moving” parts are the only ones which can be profitably stocked
and handled, it is recommended by respondent General Motors Sales
Corporation that the dealer stock only such “fast-moving” parts and
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carry a very limited supply of the “slow-moving” parts. For the
purpose of facilitating the stocking and handling of the “fast-moving”
parts a “balanced parts stock plan” has been developed, which consists
of steel bins and a supply of parts which have been carefully selected
by the parts department. The dealer, in addition, carries a monthly
parts inventory control record and orders parts each month as his
supply is depleted.

Par. 13. A plan somewhat similar to the balanced parts system is
used in connection with accessories, except that the dealer, instead
of carrying an inventory control record, follows an accessories pro-
jection system, which is operated in the same manner as used by the
dealer in ordering new cars, whereby each month the dealer estimates
the quantity of accessories he will sell during the next 30 days. Such
estimates or projections are usually made with the sales representa-
tive and are based upon the estimated quantity of accessories in pro-
portion to the sale of new cars.

Par. 14. The respondent General Motors Sales Corporation enters
into agreements popularly known as “franchises” with automobile
dealers handling its respective lines of automobiles, parts, and acces-
sories, which said agreements set forth the terms and conditions under
which sales of automobiles, parts, and accessories are made to the
respective dealers. Under these agreements or franchises, respondent
General Motors Sales Corporation grants to the dealers the right to
sell motor vehicles, chassis, parts, and accessories in certain defined
territory described in an appendix thereto which is made a part of
the franchise or agreement. The dealers accept these franchises and
agree to make all sales in accordance therewith.

In the appendix to said franchise agreements (except those with
dealers located in the State of Texas) the following clause is set forth
with respect to the sale of “genuine new Chevrolet parts”:

Dealer agrees that he will not sell, offer for sale, or use, in the repair of
Chevrolet motor vehicles and chassig, second-hand or used parts, or any part or
parts not manufactured by or authorized by the Chevrolet Motor Division,
General Motors Sales Corporation.

A similar clause likewise appears in the franchise agreements executed
by the other divisions of General Motors Sales Corporation, namely,
Pontiac, Oldsmobile, and Buick,

Par. 15. In the appendix to the agreement between respondent
General Motors Sales Corporation and their respective dealers located
in the State of Texas, a clause differing from that appearing in its usual
contracts is set forth with respect to the sale of “genuine new parts,”
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of which the following statement appearing in the contract of the
Chevrolet Motor Division is an example: ’

Dealer agrees that he will not sell, offer for sale, or use, in the repair of
Chevrolet motor vehicles and chassis, as gennine new Chevrolet parts, any part
or parts not manufactured by or suthorized by the Chevrolet Motor Company.

Par. 16. The agreements or franchises entered into between General
Motors Sales Corporation through its various divisions and its respec-
tive dealers contain no date of termination but provide that the contract
can be canceled by the General Motor Sales Corporation by giving three
months’ written notice and the payment of certain damages to. cover
loss of rent for the premises. The dealer may cancel the contract by
giving 1 month’s written notice of intention to terminate. :

Pagr. 17. In addition to the clauses above described, the agreements
or franchises entered into between respondent General Motors Sales
Corporation and its respective dealers contain the following clause
with respect to inspection of repair part stocks of the dealers:

Seller shall have the right at any reasonable time in business hours to lnspect
and check over dealer’s stock of repair and replacement parts, and if, in seller’s
Judgment, a sufficient quantity of parts for repair and replacement purposes are
not then in dealer’s stock, dealer hereby agrees to immediately order such parts
48 may be recommended by seller.

Par. 18. In the enforcement of the above provisions of the contract
with respect to dealers’ selling and using only “genuine” parts and
with respect to checking dealers’ repair and replacement parts, it was
customary for representatives of respondent General Motors Sales

_Corporation to consider the obligation to purchase only “genuine”
Parts as extending to and covering various accessories sold by said
respondent. Such representatives, in soliciting business from dealers
and in checking dealers’ supplies to determine necessity of purchasing
additional items, have led the dealers to believe that under the terms
and conditions of the agreement or franchjse the dealer was required
to purchase accessories, as well as repair and replacement parts, and, as
a result, dealers did purchase accessories, as well as parts, because of
such belief,

Par. 19. The distinction between parts and accessories has been some-
What confusing even to the officials of respondents’ various divisions.
For example, B. M. Smarr, a witness called by the respondents, stated
that he had been in the employ of General Motors Corporation for
&pproximately 19 or 20 years and was supervisor of parts pricing and
compiling of parts sales statistics, and determined the parts necessary
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to be serviced by Chevrolet to give complete service coverage on
Chevrolet cars. In his testimony this witness stated :

We were a long time finding out what we were going to call parts and what
we were going to call accessories. We finally licked that by letting one fellow
take care of them all. * * * Sorry to say that was me. I was obliged to
put & part number on them. So, if it was an accessory I put a number on it and
if it was not an accessory I wouldn’t put the number on.

_ Par. 20. As new models of cars were developed, many items previ-
ously considered as accessories became standard equipment and, as such,
came within the classification of parts. There are, consequently, a
large number of so-called parts which have no connection with the
mechanical operation of the automobile, many of which were formerly-
accessories and became parts solely because of their inclusion in stand-
ard equipment. For example, such items as the following appear in
parts catalogs issued by the respondent General Motors Sales Corpo-
ration: floor mats, rear-view mirrors, ornamental radiator caps, ash
receivers, windshield wipers, sunshades, sun visors, arm rests, etc.
The following items, considered at one time as accessories, became
parts of the Chevrolet car between the years 1925 and 1936: bumpers,
wire wheels, thermostats, wird wings, trunks, spring covers, rear-
view mirrors, gasoline gauges, safety glass, air cleaners, metal tire
covers, sun visors, vacuum windshield wipers, pedal pads, shock ab-
sorbfars, arm rests, stop lights, heat indicators, tire locks, and ash
receivers.

Par. 21. The sale of parts and accessories is not incidental to the
sale of automobiles or the maintaining of the good will toward the
automobiles manufactured and sold by the respondents, but, instead, )
constitutes a substantial portion of the business transacted by the
respondents. The Chevrolet Motor Division distributed to its various
zone managers and salesmen, a manual entitled, “Distribution of
Automotive Replacement Parts Yesterday and Today,” which appears
in the record as Commission’s Exhibit No. 111. In this manual it
was estimated that in 1936 there were ten competitors to one Chevro-
let dealer engaged in the sale and distribution of parts and access-
ories but that by reason of promotional activities adopted by the
Chevrolet Division, these competitive odds were overcome, and, dur-
ing the year 1936, the Chevrolet Division was successful in obtaining
28.5 percent of the estimated potential parts business. As stated in
this exhibit, “Chevrolet Motor Division has spent more money than
any other manufacturer in the industry, in the development of serv-
jce, parts, and accessories sales for Chevrolet dealers.”
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Par, 22. With reference to accessories, the above exhibit contains
the following statements:

For example * * *
Jobbers formerly sold to Automobile Dealers in mixed carload
lots * * *
* Automobile Bumpers,
* Motor Meters,
* Demountable Rims,
* Locking Steering Wheels,
* Door and Transmission Locks,
and
MANY OTHER ITEMS.
° And in recent years * * *
CAR DEALERS
* * * have concentrated on the sale of other Accessories
in order to obtain needed Gross Profits * * =,
With The Result * * *
that the Jobbers quickly lost the bulk of this business * * *,
because * * *
THEY COULD NXOT DEAL IN CUSTOM BUILT ACCESSORIES
FOR EXAMPLE
the jobbers never had a chance to get the
CATR RADIO BUSINESS
The Car Dealers hold this business because most new car accessories
are bought by our customers at the time they purchase their new
cars from the Dealers.

Par. 23. Various activities of a promotional nature have: been
adopted by respondent General Motors Sales Corporation for the
Purpose of stimulating the sale of parts and accessories, among which
‘llre the following, which have been listed in the above exhibit No.

11:

(1) Annual review, inventory, check-up, and training meeting for
dealers and their parts managers.

(2) Parts managers training course.

(3) Monthly group meetings.

(4) Independent garagemen’s meeting, conducted by Chevrolet
dealers and assisted by Chevrolet field personnel.,

(5) Parts mart magazine for dealers’ parts managers.

_ (8) Chevrolet dealer’s news, featuring training and promotional
Ydeas applying to parts and service activities.

_(-7) Monthly film service on parts and accessories retail merchan-

Ising,

(8) Monthly store arrangement and trim service.

(9) The establishment of 145 parts and accessories representatives
to assist dealers in the balancing of their parts and accessories stocks,
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who are. trained to promote parts and accessories retail sales for
dealers to move merchandise from their shelves in accordance with;
agreed monthly programs set up by the zone offices.

(10) Monthly inventory control pads supplied to dealers.

(11) Additional 8 percent discount and free freight on certain
parts and accessories monthly orders.

(12) Lot net prices on 388 highly competitive items to meet com-
petition.

(13) Parts packaging program in which 1500 items are distributed
in sales-producing containers.

(14) The establishment of the broadest and most effective parts
distributing system in the industry.

(15) Fifteen thousand selected independent garages signed up
for wholesale discount and supplied with parts list material, without
cost to them. ©

(16) Independent garage bin at special price.

(17) Parts advertising in national trade magazines.

(18) Government parts contract “provides mandatory purchases
of genuine Chevrolet parts®,

(19) Radio service.

(20) Modern parts store program designed for the merchandising
of parts and accessories,

(21) Accessories display service.

(22) Special merchandise displays, such as individual counter
cards, etc. :
' (23) Cash prizes to members of dealers’ organizations for unusual
selling records and performance. :

Par. 24. In the course of its dealings with dealers, the respondent
General Motors Sales Corporation adopted acts and practices which
were designed to, and did, intimidate such dealers, and which coerced’
and compelled them to purchase parts and accessories solely from
the respondent General Motors Sales Corporation and prohibited
purchases from outside sources except in cases of emergency when
the “genuine” part or accessory was not available in General Mo-’
tors’ warehouse. There are approximately 14,000 General Motors
dealerships, exclusive of associate dealers, located throughout the
country, the status of each of which is determined by a franchise
agreement which is subject to annual renewal and to cancelation
on very short notice, without canse. Although every dealer is an’
independent businessman, the supervision and control exercised by
General Motors Sales Corporation over his business operations is
almost as complete as if the dealer were an agent in all respects.
Every dealer acquires a substantial investment in buildings, cars,
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parts, and accessories, and builds up goodwill in a comrmunity.
“ Consequently, a canceled dealership leaves the respondents with one
- less retail outlet, which can be readily replaced, but leaves the dis-
franchised dealer without a business and burdened with his sub-
» stantial investment, in the liquidation of which he is likely to sus-
tain a heavy loss.
Par. 25. Although the original franchise or agreement made with
the dealer runs for an indefinite period of time, it is customary to
: renew such contracts the latter part of each year for the ensuing
"year. In this connection it is customary for the zone manager to
call meetings of the dealers in each of the districts, at which all
. dealers attend. After a sales talk, usually by the zone manager,
,the dealers present are required to attend a series of personal inter-
. views with representatives of various departments of General Mo~
. tors Sales Corporation, such as the parts and accessories depart-
. ments, with a final interview with the zone manager, at which time
the requirements for the coming year are reviewed, as arrived at
. in interviews with the various departments, including the parts and
_accessories department. The dealer is required to secure the ap-
proval of each of these representatives and to agree with the zone
manager on the subject of car requirements before the franchise
agreement is renewed. Such arrangement carries with it an implied
threat of cancelation unless satisfactory arrangements are made
_with the parts and accessories managers, as well as the zone man-
, ager, and, to this extent, a number of dealers have been coerced
_into the purchase of parts and accessories over and above their re-
quirements because of such implied threat of cancelation of the
" contract.
Pagr. 26. As a further means of coercion and compulsion in order to
. brevent dealers from purchasing parts and accessories from outside
sources, the respondent General Motors Sales Corporation has, in
many cases, delivered automobiles equipped with various accessories
- which were not ordered by the dealer, and has shipped accessories to
- the dealers, with or without cars, without prior order therefor. In
. addition thereto, it was customary for said respondent to require the
. dealers to project future requirements in parts and accessories, and
in many cases the said respondent thereafter treated such projections
.. 8s orders and made shipments thereon. The entire plan was so de-
signed as to prevent a dealer from making any purchases from jobbers
or other manufacturers and to eliminate all parts and accessories
_ Other than those sold and distributed by the respondent General
.. Motors Sales Corporation.
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Par. 27, The following statements which appear in Pontiac’s Dis-
trict Managers Training Course are examples of instructions given
to district managers by the respondent General Motors Sales Cor-
poration to force the purchase of accessories by dealers:

Check over the dealer’s copy of first two current months dealer shipping
specifications against last groups agreed upon last month’s projection.

Then if dealer has failed to specify as agreed upon, try and sell him on step-
ping up his group orders on the last shipping specifications (due in zone on 5th
of current month) to balance his original order with you.

When dealers fail to order the “C” and “W” groups on their specification sheets
as agreed upon, car distributors should automatically include these groups on
the dealers’ specifications, up to the percentage originally agreed upon- by the
dealer and distriet manager. (The “C” and “W?” groups referred to in the above
quotation appear previously in said training course as “Group C, electric clock”
and “Group W, ash receiver, cigar lighter, visor vanity mirror, gear shift ball.”)

Par. 28. Among the forms of intimidation and coercion used by
the respondent General Motors Sales Corporation to compel dealers
to buy parts and accessories from said respondent are the monthly
parts order plan, the monthly inspection of bins, accessories, and
establishments of dealers, and inspection of dealers’ stock of repair
and replacement parts under terms of the franchise agreement author-
izing representative of said respondent to make such inspection and
authorizing such representative to require the purchase of additional
parts as may be considered necessary, which have enabled the said
respondent to coerce dealers into, purchasing respondent’s parts and
accessories and to prohibit purchases from outside sources. The re-
quirement that only “genuine” parts be handled by the dealer and the
use of identifying tags and markers permit and enable the representa-
tives of said respondent, when checking the dealers’ parts, to object
to the presence in dealers’ supply room of various materials not fur-
nished and supplied by said respondent.

The real purpose of such inspections and the use of monthly parts
order plan is typified by Commission’s exhibit 59, which is District
Managers Training Course and consists of instruction to district man-
agers on parts and accessories. It contains a program of operation of
a plan between district managers and their dealers “in developing
the greatest potential volume and profit on parts and accessories for
their dealers and for Pontiac.” In this exhibit there appears the
following illustration of methods to be used in soliciting the dealers’
monthly parts orders and to get the dealers to send in their orders
on due dates:

Checking the dealer's purchases. On each dealer contact, check the last
monthly order pad with the present one to see dealer is ordering his parts on
60-day basis. Check his parts bins to see if any outside purchases are being
made, and why. Cover outside purchases invoices with parts man and see

that future purchases of outside material do not include any parts or acces-
sories supplied by Pontlac.
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Par. 29. In cases where inspections have been made by representa-
tives of the respondent, and parts and accessories other than those
supplied by the respondents were found on the dealer’s premises,
threats have been made, both directly and by implication, that unless
the practice on the part of the dealer was discontinued and only parts
and accessories supplied by the respondent General Motors Sales Cor-
poration carried in stock, the dealer’s contract would be canceled.
Such implied threats were further made by the representative or
district manager arranging for an interview with the zone manager
for the purpose of discussing the dealer’s practices, the dealer know-
ing that the zone manager has the power to.recommend the cancelation
of his contract. In some cases where a dealer has refused to handle
only parts and accessories sold and distributed by the respondent
General Motors Sales Corporation, there has been a delay in a ship-
ment of new cars to such dealers. There is also in the record evidence
of cancelation of certain contracts after a controversy over the use
of parts and accessories has occurred, but which cancelations were
obtensibly based upon other grounds.

Par. 30. The volume of sales of “genuine” Chevrolet parts to
Chevrolet dealers by the Chevrolet Division of General Motors Cor-
poration and the Chevrolet Motor Car Co. Division of General Motors
Sales Corporation for the years 1929 through 1936 was as follows:

1929 $35, 383, 264 1933 $17, 347,625
1930 31, 114, 662 1934 : 22,034,544
1931 24, 818, 527 1935 - 26,089,779
1932 18, 064, 509 1936 33, 055, 912

The volume of sales of “genuine” Chevrolet accessories to Chevrolet
dealers by the Chevrolet Division of General Motors Corporation and
the Chevrolet Motor Car Co. Division of General Motors Sales Cor-
poration for the years 1929 through 1936 was as follows:

1929 $8, 078,065 1933 . $8, 335, 909
1930 7,656, 581 1934 10, 289, 902
1931 ____ 9,376,246 1935 13, 901, 277
1932 6,171,463 1936 25,811, 532

Par. 31. The volume of sales of “genuine” Pontiac parts to Pon-
tiac dealers by the Pontiac Motor Division of General Motors Cor-
poration and the Pontiac Division of General Motors Sales Corpora-
tion for the years 1932 through the first 6 months of 1937 was as follows:

1932 - $1, 562, 166 1935 $1, 967,130
1933 -——- 1,274,576 1936 2, 882, 983
1034 : 1,557,169 1937 (first 6 months) ______ 1,821,333

The volume of sales of “genuine” Pontiac accessories to Pontiac
dealers by the Pontiac Motor Division of General Motors Corpora-
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tion and the Pontiac Division of General Motors Sales Corporation
‘for the years 1932 through the first 6 months of 1937 was as follows:

1932 $172,506 1935 $1, 759, 890
1933 486,040 1936 - 3, 511, 087
1931 1,040,100 1937 (first 6 months) ... 3,047, 633

Par. 32. The volume of sales of “genuine” Oldsmobile parts to
Oldsmobile dealers by the Olds Motor Works Division of General
Motors Corporation and the Oldsmobile Division of General Motors
'Sales Corporation for the years 1934 through the first 6 months of 1937
.was as follows:

1034 $1, 448,377 1936 $3, 047, 432
1933 1,926,285 1937 (first 6 months) ______ 1, 558, 050

The volume of 'sales of “genuine” Oldsmobile accessories to Olds-
mobile dealers by the Olds Motor Works Division of General Motors
Corporation and the Oldsmobile Division of General Motors Sales
Corporation for the years 1934 through the first 6 months of 1937
was as follows:

1934 $1,110,205 1036 $5, 091, 183
1935 3,358,106 1937 (first 6 months) oo 3,919, 724

Par. 33. The volume of sales of “genuine” Buick parts to Buick
dealers by tlie Buick Motor Co. Division of General Motors Corpora-
tion and the Buick Division of General Motors Sales Corporation
for the years 1929 through 1936 was as follows:

1929 $7,012,855 1933 $3, 36, 279
1930 - 7,470,731 1934 2,069,342
1931 - - 6,860,228 1935 2,652,016
1932 4,726,936 1936 e 3,130,968

The volume of sales of “genuine” Buick accessories to Buick
dealers by the Buick Motor Co. Division of General Motors Corpora-
tion and the Buick Division of General Motors Sales Corporation for
the years 1930 through 1936 was as follows:

1930 $4,141,034 1934 $1, 081, 643
1931 3,711,783 1935 . 1,064,289
1932 1,781,103 1936 5.455.437
1933 1,035,879

Par. 34. One of the classes of competitors to General Motors
Sales Corporation in the parts and accessories field is the independ-
ent jobber. Prior to 1930 the number of independent jobbers was
estimated at approximately 6,000. These jobbers supplied merchan-
dise to independent garages and car dealers and assisted them with
technical knowledge and mechanical facilities. They formerly
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- handled supplies, tools, equipment, specialties, accessories, and a
“fair line of replacement parts. During the depression years com-
‘petition in the manufacture of automobiles forced car manufacturers
‘to inclade, as standard equipment, many items which were formerly
's0ld .as accessories. As car manufacturers began to include acces-
‘sories as standard equipment, the independent jobbers had to find
ways and means of replacing this lost business and during the
‘depression years 1930-1933 substantially increased their sales in tools,
service equipment, and replacement parts. In order to do this, many
‘jobbers openied and established a number of branches located near
their customers, enabling them to intensify their merchandising
-activities in concentrated areas and to give better service to their
parts customers.
~ Par. 85. The independent jobbers sell the products of independ-
ent replacement part manufacturers, some of whom manufacture for
“the car manufacturer, including respondent General Motors Corpora-
tion, as follows: Ball bearings, battery cables, brake linings, clutch
’disks and facings, coils, eylinder-head gaskets, fan belts, head lamps,
radio hose, king pin replacement units, lamp bulbs, mufflers, piston
'rings, piston pins, pistons and piston-pin assemblies, spark plugs,
S8park plug wire sets, valve springs, and many other items.
" Par. 36." Many of such items which are manufactured by inde-
pendent manufacturers for General Motors Corporation and used
by G:neral Motors Sales Corporation as “genuine” replacement parts
&re jdentical in quality and design with those sold by these same
Manufacturers to independent jobbers, the only difference between
*Such parts and those sold by General Motors as “genuine” parts being
the stamp placed on the outside of the package by the manufacturer
Who packages such parts for General Motors Sales Corporation.
Other replacement parts handled by independent jobbers as well as
Gerferal Motors Sales Corporation which are identical, are AC spark
Plugs, Stromberg and Carter carburetors, piston rings, hydraulic
,brakes, wheels, and the Borg-Warner clutch. There are also many
Teputable manufacturers who manufacture parts of like quality and
design to those parts manufactured by General Motors Corporation
Or sold by General Motors Sales Corporation.
Par. '37.  Subsequent to 1933, independent jobbers handling
- Teplacement parts and accessories for General Motors cars have been
Unable to sell such merchandise in substantial quantities to General
Motors dealers for use on General Motors cars, being told by parts
Ten of such dealers that they are supposed to buy only “cenuine”
barts and accessories in packages that bear General Motors trade-
466506m—42—vol. 34——6
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mark and are recommended for General Motors cars. Parts and |
accessories which independent jobbers have been unable to sell to
General Motors dealers for the reasons specified above, are heaters,
radios, anti-freeze solutions, spark plugs (both AC and Champion),
cylinder-head gaskets, manifold gaskets, brake linings, cigar lighters,
brake fluid, pistons, piston rings, valves, bearings, ignition parts,
gear-shift balls, batteries, ignition cables, spark-plug wires, car-
buretors, carburetor parts, chemicals and polishes, axles, radiator
cleaners, fan belts, clutches, and gears.

Par. 38. When a General Motors dealer sells a car to a purchaser,
there goes with such car a warranty or guaranty by the General
Motors - Corporation warranting such motor vehicle, including
original equipment placed thereon by the manufacturer, except tires,
to be free from defects in material or workmanship, under normal
use and service. The obligation under this warranty is limited to
making good at its factory any part or parts within 90 days after
delivery of such vehicle to the original purchaser, or before such
vehicle has been driven 4,000 miles, whichever event shall first occur.
This warranty does not apply to cars which have been repaired or
altered outside of an authorized General Motors service statiom,
which, in the judgment of the manufacturer, affects its stability and
reliability, or which car has been subjected to misuse, negligence, or
accident. The respondents have introduced evidence to the effect
that in order to maintain the good will of its various divisions and
protect its guaranty it is necessary to maintain supervision over the
parts used and sold by its individual dealers. However, all of the
parts which come within the restrictive provision of the contract,
set out in paragraph 14 hereof, are not necessary to the mechanical
operation of the car, and the performance, or lack of performance,
of such parts would have no bearing upon either the warranty issued
or the good will of the division of General Motors selling a- cal:
Furthermore, there are a large number of parts which are supplied
by manufacturers to jobbers which are identical in material and con-
struction with parts furnished by these same manufacturers to General
Motors Corporation.

Par. 39. The number of automobiles manufactured by the respond-
ent General Motors Corporation and sold through its subsidiarys
respondent General Motors Sales Corporation, has constituted, and
now constitutes, a substantial portion of all the automobiles mant-
factured and sold in the United States. The General Motors cars
in operation constitute approximately 36 percent of all cars and
trucks in operation. For the year 1936 there was a total of 25,378,655
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cars and trucks in operation in the United States. Of this number,
there were 1,129,779 Buicks, 702,671 Oldsmobiles, 1,013,857 Pontiacs,
and 6,455,872 Chevrolets, or a total of 9,302,179 General Motors cars,
‘exclusive of Cadillac, in operation in the United States. The total
volume of automobile parts and automobile accessories and supplies
sold by the respondent General Motors Corporation through its
“subsidiary, respondent General Motors Sales Corporation, has con-
stituted, and now constitutes, a substantial proportion of all the
automobile parts and automobile accessories and supplies manufac-
tured and sold in the United States. For example, during the year
1936, the respondent General Motors Sales Corporation sold $42,117,-
295 in parts and $39,8069,243 in accessories and supplies, exclusive
.of parts and accessories sold by the Cadillac Division and exclusive
of parts and accessories sold by the United Motors Service, Inc.
Such sales constitute a substantial portion of the sales of parts and
accessories in the United States, and, when limited to parts and
accessories for General Motors automobiles, constitute a substantial
portion of the parts and accessories sold and used on General Motors
automobiles. X
Par. 40. The use by the respondent General Motors Sales Cor-
poration af the acts and practices hereinabove described, has had,
and now has, the capacity andtendency to, and does, intimidate
General Motors dealers and coerce and compel them to purchase ac-
Cessories and supplies only from the respondent General Motors
Sales Corporation, with the result that substantial trade has been
fliVerted to the respondents from their competitors who are engaged
In the manufacture and in the sale and distribution of automobile
-Accessories and supplies in commerce among and between the various
States of the United States and in the District of Columbia; and
has deprived, and is now depriving, said competing manufacturers
of a market for the sale of said products manufactured and sold
by said competing manufacturers, as aforesaid; and has had, and
Now has, a tendency to unduly hinder competition and to create a
Mmonopoly in General Motors Corporation in commerce in automobile
_Accessories and supplies between and among the various States of
.the United States, and in the District of Columbia.
~ Par. 41. The Commission further finds that the use by the respond-
. ®nts of the acts und practices hereinabove described, of selling parts
on the condition, agreement, or understanding that the purchaser
thereof shall not sell or use parts of a competitor, has had, and
Now has, the effect of substantially lessening competition; and has
ad, and now has, a tendency to create a monopoly in replacement
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parts used on General Motors cars. By means of the provision in
the contract that General Motors dealers will not sell, offer for sale,
or use, parts not manufactured by or authorized by the General
Motors Sales Corporation, practically all dealers in General Motors
cars, to the number of approximately 14,000, have been removed as

customers and prospective customers of independent manufacturers .

and jobbers; and there have likewise been removed as customers
and prospective customers of such manufacturers and jobbers, all
associate dealers and selected independent garages who have agree
to purchase only parts supplied by General Motors dealers, and which
garages are estimated as being approximately 15,000 for the Chevrolet
Division alone in the year 1936.

Par. 42. On the completion of the testimony taken in this casé
the respondents made a motion before the trial examiner to strike
the testimony of certain witnesses. This motion was sustained it
part and the testimony of certain witnesses stricken from the record-
An appeal from this ruling of the trial examiner was taken by the
attorney for the Commission and is now pending before the Cor':
mission. The testimony stricken by the trial examiner on this motio®
is more or less cumulative and not necessary to the decision in thi®
case, and it is, accordingly, not necessary for the Commission .to
pass upon this motion or consider this testimony in making its
findings.

CONCLUSION

The aforesaid acts and practices of the respondents as herein found:
are all to the prejudice and injury of the public and of said respOl}d’
ents’ competitors, and constitute unfair methods of competitio®
within the intent and meaning of the Federal Trade Commissio?
Act; and the acts and practices of the respondents in selling replac®”
ment parts on the condition, agreement, or understanding that the
purchaser thereof shall not use or deal in replacement parts of 8
competitor, has the effect of substantially lessening competition 2P
a tendency to create a monopoly in replacement parts used on Gener?
Motors cars, and constitutes a violation of section 8 of the act of _the

Congress of the United States entitled, “An Act to supplement X1

ing laws against unlawful restraints and monopolies, and for oth®
purposes,” commonly known as the Clayton Act.

DMODIFIED ORDER TO CEASE AND DESIST 1

. This proceeding having been heard by the Federal Trade Comm‘z:
sion upon the complaint of the Commission, the answers of the ror'
spondents, testimony and other evidence taken before John L. Ho™

* Order published as modified by Commission on June 25, 1942,
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and W. W, Sheppard, trial examiners of the Commission theretofore
duly designated by it, in support of the allegations of the complaint
and in opposition thereto, report of Trial Examiner W. W. Sheppard
Upon the evidence and exceptions filed thereto, briefs filed in support
of the complaint and in opposition thereto, and oral arguments of
Counsel; and the Commission having made its findings as to the facts
and its conclusion that said respondents have violated the provisions
of the Federal Trade Commission Act and have violated the provisions
of that certain act of the Congress of the United States entitled, “An
Act to supplement existing laws against unlawful restraints and
Monopolies, and for other purposes,” approved October 15, 1914, com-
Monly known as the Clayton Act, and the Commission having issued
Its order herein to cease and desist on November 12, 1941, and the
respondent having filed with the Commission on June 11, 1942, its
Tequest for modification of said order:

1t is ordered, That the respondents, General Motors Corporation, a
Corporation, and General Motors Sales Corporation, a corporation,
nd their respective officers, agents, representatives, and employees,
'dlrectly or through any corporate or other device, in connection with

e offering for sale, sale and distribution of automobile accessories,
futomebile supplies, and other similar products in commerce as “com-
Merce” is defined in the Federal Trade Commission Act, do forth-
With cease and desist from:

(1) Requiring automobile dealers in connection with contracts or

fanchises or selling agreements with said automobile dealers for the
Sale of new motor vehicles, by means of intimidation or coercion, to
Purchase or deal in accessories or supplies sold and distributed by the
Tespondents, or by any one designated by them, for use in and on auto-
Mobiles so1d by the respondents.

(2) Canceling, or dircctly or by implication threatening the can-
“ellation of, any coptract or franchise or selling agreement with auto-
Mobile retai] dealers for the sale of new motor vehicles, because of

2¢ failure or refusal of such dealers to purchase or deal in accesso-
Tes op supplies for use in and on automobiles manufactured or sold by
the respondents, sold and distributed by the respondents, or by any
°ne designated by the respondents.
e}, Canceling, or directly or by implication threatening the can-
ellEltlon of, any contract or franchise or selling agreement with
auto.mObile retail dealers for the sale of .new motor vehicles, for pur-
as}“g or dealing in accessories or supplies for use in and on auto-
Obiles go1@ by the respondents, not obtained from respondents or
fom othep sources designated by the respondents.
s0] Shipping accessories or supplies for use in and on automobiles
by Fhe respondents without prior orders therefor, or canceling,
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or directly or by implication threatening the cancellation of any auto-
mobile retail dealer contract or franchise or selling agreement for the
sale of new motor vehicles, because of a failure or refusal to accept
accessories or supplies for use in and on automobiles sold by the re-
spondents shipped without priar erder.

(5) Refusing or threatening to refuse, to deliver automobiles to
automobile retail dealers in connection with contracts or franchises
with said automobile retail dealers for the sale of new motor vehicles
because of a failure or refusal of such dealers to purchase or deal in
accessories or supplies for use in and on automobiles sold and dis-
tributed by the respondents, or by any one designated by them.

(6) The use of any system or practice, plan, or method of doing
business, for the purpose, or having the effect, of coercing or intimi-
dating automobile retail dealers who have contracts or selling agree-
ments or franchises of the respondents for the sale of new motor
vehicles into purchasing or dealing in accessories or supplies manu-
factured or supplied by the respondents, or by any one designated by
them, for use in and on automobiles sold by the respondents.

It i3 further ordered, That the respondents, General Motors Corpo-
ration, a corporation, and General Motors Sales Corporation, a cor-
poration, and their respective officers, agents, representatives, and
employees, directly or through any corporate or other device, in con-
nection with any franchise or agreement for the sale of automobiles
or in connection with the sale, or making of any contract for the
sale of, automobile parts in commerce as “commerce” is defined in that’
act of Congress entitled, “An Act to supplement existing laws against.
unlawful restraints and monopolies, and for other purposes,” approved
October 15, 1914, commonly known as the Clayton Act, do forthwith
cease and desist from:

Entering into, enforcing, or continuing in operation or effect, any
franchise or agreement for the sale of automobiles, or any contract
for the sale of, or selling, automobile parts in connection with con-
tracts or franchlses or selling agreements with automobile retail
dealers for the sale of new automoblles on the condition, agreements
or understanding that the purchasers thereof shall not use or sell
automobile parts other than those acquired from the respondentsy
unless such condition, agreement, or understanding be limited t0
automobile parts necessary to the mechanical operation of an automo-
bile, and which are not available, in like quality and desmn, from other
sources of supply.

It is further ordered, That the respondents shall, within 30 days
after this modified order becomes final, file with the Commission &
report in writing, setting forth in det‘ul the manner and form in
which they have complied with this modified order. )
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Syllabus

Ix THE MATTER OF

UNITED BUYERS CORPORATION, ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 2 (¢) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED
BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 3221. Complaint, Aug. 31, 1937—Decision, Nov. 18, 19}1

Where a corporation, the stockholders of which, during a period of nearly 5 years,
consisted of about 51 wholesale grocery concerns in cities in 18 States, com-
petitive with other wholesale grocers, and which functioned as a cooperative
buying organization for its stockholders, securing quantity discounts and
advertising allowances from sellers for them, furnishing them with market
reports and advice, and, among other things, services of trained field men
to improve their merchandising methods—

(@) Received and accepted from sellers, brokerage or commissions upon the
purchase of commodities In Interstate cominerce by itself or by its stock-
holders, and in transactions in which it acted for and in hehalf of, and under
the direct control of, its respective stockholder buyers, any benefits recelved
by sellers from its activities being merely incidental to the services rendered
by it to its stockholders; and transmitted such brokerage or commissions or
allowances to itg said stockholder buyers, in services and in 'money in the
form of dividends; and )

Where 6 wholesale grocers, stockholder buyers of aforesald corporation, and
fairly representative of the approximately 51 stockholders—

(b) Received brokerage or commissions upon their purchases made through or
for said corporation or under arrangements directed thereto, through trans-
Inisgion to them by said corporation of cash dividends resulting from pay-
ment by sellers of brokerage or commissions upon sald purchases; and

here some 7 concerns, typical of more than 300 manufacturers who sold and
- Shipped grocery and allied products in interstate commerce to wholesale
grocers, including stockholders of said corporation and their competitors—

(c) Paid, along with other sellers, brokerage fees and commissions in substantial
Sums upon the purchases in interstate commerce of siaid corporation’s stock-
holder wholesale grocers, on transactions in which any benefits received by
them, as sellers, from said corporation’s activities were incidental merely
to the services rendered by it to its stockholder grocers:

eld, That such payment and receipt of brokerage, as above set forth, constituted
violations of Section 2 (¢) of the Clayton Act, as amended by the Robinson-
Patman Act. .

Before Afr. W. W. Sheppard and Mr. Arthur F. Thomas, trial ex-
Aminers,
AUr. Allen C. Phelps and Mr. J. J. Smith, Jr. for the Commission.
. 1. g, Berkson, of Chicago, Ill., for respondent United Buyers
Orporation, and respondent individuals, as officers and directors
ereof; with whom also appeared for former Zaylor & Conradis, ot
ashington, D. C.

C
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Squire, Sanders & Dempsey, of Cleveland Ohio, for William Ed-
wards Co.

Kirkland, Fleming, Green, Martin & Ellis, of Washington, D. C.,
for Angelus Campfire Co.

Wezl Gotshal & Manges, of New York City, for Champion Chem-
ical Works.

Mr. George F. Nelson, of Chicago, Ill., for J. B. Inderrieden Co.

CoMPLAINT

Pursuant to the provisions of an act of Congress, approved Octo-
ber 15, 1914, entitled “An act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,”, as
amended by an act of Congress, approved June 19, 1936, entitled
“An act to amend section 2 of the act entitled ‘An act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes,” approved October 15, 1914, as amended (U. S. C. title
15, sec. 13), and for other purposes,” the Federal Trade Commission,
having reason to believe that the respondents named above in the
caption hereof and hereinafter more particularly designated and
described, have violated and are now violating the provisions of
subsection (c) of section 2 of said act as qmended hereby issues
its complaint against the said respondents, stating its charges in that
respect as follows:

Paracrare 1. Respondent, United Buyers Corporation, is a cor-
poration organized and existing under and by virtue of ‘the laws
of the State of Delaware, with its office and pr1nc1pa1 place of busi-
ness located at 111 West Washington Street, in the city of Chlcago,
State of Illinois,

Par. 2. Respondents, Arthur E. Koeniger, of 530 Washlnwton
Boulevard, Oak Park, Ill.; Eli P. Gale, of 127 North Madlson, Lo
" Grange, I1l.; W. Wendell Caldwell of 2310 Asbury Street, Evanston,
Jil.; Helen M Driscoll, of 5160 University Avenue, Chicago, IlL;
and. Stella E. Nordlund, of 6326 North Talman Avenue, Chicago,
111, are the president, vice president in charge of buying, vice presi-
dent in charge of merchandising, secretary and treasurer, respec‘
tively, of the respondent, United Buyers Corporation,

Par. 3. Respondents, Arthur E. Koeniger, Eli P. Gale; Paul E'
Painter, of the Bluffton Grocery Co., Bluffton, Ind.; Ml]ton B
Rolfsmeyer, of H. . Lau Co., Lincoln, Nebr.; Alfred M Coppsy ©
the Copps Co., Stevens Point, \V:b ; Eldon B Smith, of the Lima-
Kenton Grocery Co., Lima, Ohio; and Oliver J. Leckhder, of the

3
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8. Zollinger Co., Piqua, Ohio, and each of them, are members of
the board of directors of United Buyers Corporation.

Par. 4. Respondent, H. P. Lau Co., is a corporation organized and
existing under and by virtue of the laws of the State of Nebraska,
with an office and principal place of business located at 245 North
Lighth Street, in the city of Lincoln, State of Nebraska. Respondent,
Bluffton Grocery Co., is a corporation organized and existing under
and by virtue of the laws of the State of Indiana, with an office and
Principal place of business in the city of Bluffton, State of Indiana.
Respondent, Lima-Kenton Grocery Co., is a corporation organized
and existing under and by virtue of the laws of the State of Ohio,
with an office and principal place of businesss at 311 East Market
Street, in the city of Lima, State of Ohio. Respondent, S. Zollinger
Co., is a corporation organized and existing under the laws of the
Stata of Ohio, with an office and principal place of business at 101
South’ Wayne Street, in the city of Piqua, State of Ohio. Respond-
ent, Copps Co., is a corporation having an office and principal place
of business located at Stevens Point, Wis. Respondent, Wm. Ed-
Wards‘Co., is a corporation organized and existing under and by
Virtue of the laws of the State of Ohio, with an office and principal
Place of business at 1300 West Ninth Street, in the city of Cleveland,
State of Ohio. _

- Each of the said respondents in this paragraph hereinabove named
aré and for more than 1 year last past have been engaged in the
business of buying in interstate commerce, commodities, particularly
foodstufFs, groceries, and allied products from numerous and divers
Manufacturers, importers, and other sellers of such merchandise,
‘l‘nchlding those parties respondent named in paragraph 5 hereof as
respondent sellers,” located in States other than the States in which
said buyer respondents are located, and in reselling such commodities
and merchandise at wholesale to their respective retail customers.

Each of said respondents so engaged in the wholesale grocery

Usiness is a share-holding member of the respondent, United Buyers
orporation, the terms and arrangements of which membership are
ereinafter more fully set out and described. They are named as
Darties respondent, both individually and as representative of a
&roup or class of a large number of wholesale grocery concerns, each
" of whom is likewise a share-holding member in United Buyers Cor-
DO}‘ation, and all of whom are hereby made respondents without
eing individually named herein, because they constitute a class or
group too numerous to be brought before the Commission in this
Proceeding without manifest inconvenience and delay. The respond-
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ents in this paragraph hereinabove named are fairly representative
members of this group or class of wholesale grocery concerns, and
they, and each of them, are now and for some time past have been
engaged in practices similar to those hereinafter charged against
the members of the class who are specifically named as respondents.
All respondents of this class are hereinafter designated and referred
to as “buyer respondents.”

Par. 5. Respondent, Allison-Bedford Co., is a corporation organized
and existing under and by virtue of the laws of the State of Illinois,
with an office and principal place of business located at 2309 South
Keeler Avenue, Chicago, Ill. Respondent, Angelus Campfire Co., is
a corporation organized and existing under and by virtue of the laws
of the State of Illinois, with an office and principal place of business
located at 4800 West 66th Street, Chicago, Ill. Respondent, Blue
Seal Products Co., is a corporation organized and existing under and
by virtue of the laws of the State of Illinois, with an office and prin-
cipal place of business located at 3400 West Forty-eighth Street, Chi-
cago, Ill. Respondent, Bordo Products Co., is a corporation.or-
ganized and existing under and by virtue of the laws of the State of
Illinois, with an office and principal place of business located at 541
North Franklin Street, Chicago, Ill. Respondent, Champion Chem-
ical Works, is a corporation organized and existing under and by .
virtue of the laws of the State of Illinois, with an office and principal
place of business located at 43 East Ohio Street, Chicago, Ill. Re-
spondent, Cupples Co., is a corporation organized and existing under
and by virtue of the laws of the State of Missouri, with an office and
principal place of business located at St. Louis, Mo. Respondent,
Dean Milk Co., is a corporation organized and existing under and
by virtue of the laws of the State of Illinois, with an office and prin-
cipal place of business located at 20 North Wacker Drive, Chicag0s
Ill. Respondent, J. B. Inderrieden Co., is a corporation organized
and existing under and by virtue of the laws of the State of Illinoiss
with an office and principal place of business located at 514 West
Erie Street, Chicago, Ill.

Said respondents, and each of them in this paragraph named, are,
and for more than 1 year last past, haye been engaged in the business
of selling commodities, particularly foodstuffs, groceries, and allied
products, to numerous and divers wholesalers, jobbers, merchants, and
dealers, including the buyer respondents hereinabove, in paragraph 4
hereof, named, and which buyers are usually located in States other
than the States in which said sellers are respectively located.

Said respondent sellers are fairly typical and representative mem-
bers of a large group or class of manufacturers, processors, importers
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and producers engaged in the common practice of selling a substan-
tial portion of their commodities in interstate commerce to the said
buyer respondents, who use the purchasing services of respondent
United Buyers Corporation. Said group or class of sellers comprises
a large number, to wit: approximately 150 of such manufacturers,
processors, importers, and producers, too numerous to be individually
named herein as respondents or to be brought before the Commission
in this proceeding without manifest inconvenience and delay, but
each of whom has been and is engaged in practices similar to those
hereinafter charged against those sellers herein specifically named
as parties respondent. The respondents in this paragraph named
are hereinafter designated and referred to as “respondent sellers.”

Par. 6. Respondent United Buyers Corporation is now, and since
the time of its incorporation and organization on or about March 27,
1931, has been, engaged in the business of providing market informa-
tion and purchasing services for approximately 46 wholesale grocery
concerns located in the several States of the United States, 6 of whom
are $pecifically named and described herein as respondent buyers.
Each respondent buyer owns 5 shares of stock.in United Buyers
Corporation, which shares are debited upon the corporate books
Pursuant to the understanding and agreement that such shares will
be paid for out of accrued benefits and thereafter become the prop-
erty of the member stockholder and listed as an added asset to its
business. Five of the above-mentioned 6 respondent buyers are
directly represented on the board of directors of United Buyers
Corporation.

In the course and conduct of its business aforesaid, said respondent
Yeceives orders to purchase commodities, particularly groceries and
fOodstuﬁ's, from its various member stockholders or shareholders,
Consisting of the wholesale grocery houses and jobbers aforesaid, and
transmits such orders to and executes the same with the aforesaid
Tespondent sellers located in States of the United States other than
the State in which such respondent buyers are located. As a result
of the transmission of said orders by such buyers to respondent

hited Buyers Corporation, the execution of same by said respondent
3t the instance and request of said buyers, and the acceptance of said
orders by said sellers, or one or more of them, goods, wares, and
" Merchandise, particularly foodstuffs, are in the case of each order
0d in a continuous succession of such orders, sold or delivered by
ne or more of the said sellers to one or more of the said buyers.

Y such means and in the manner aforesaid, respondent United
reuyers Corporation, acting for and in behalf of the said buyer

Spondents, and each of the other respondents, acting individually
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and in their respective capacities as set forth in the caption hereof,
cause the above named seller respondents to ship the said commod-
ities, foodstuffs, groceries, and allied products from the State in
which such merchandise was located at the time of sale into and
‘through various other States of the United States directly to the
said buyer respondents in the States of their respective locations as
aforesaid. In the operations and activities referred to, respondents
and each of them, are engaged in interstate commerce, in practices
which contemplate and result in the transportation of commodities
in interstate commerce, and in making purchses which directly affect
and bring about such commerce.

The estimated volume of purchases for the year 1936 for the United
Buyers Corporation was ‘approximately $4,250,000, said purchases
being made from the seller respondents. The estimated operating
expense for the said year of the United Buyers Corporation was
$90,000. In all of said transactions, respondent, United Buyers
Corporation, and the other respondents herein named as officers and
members of the board of directors of said United Buyers Corpora-
tion, and each of them, were in fact acting in behalf of and for the
caxd respondent buyers.

In connection with its aforesaid purchasing service for its various
share-holding members, United Buyers Corporation has caused to be
organized various local groups of independent retail grocery stores
who become affiliated, and cooperate with said respondent, and in
many instances use respondent’s name on their stores in approxi-
mately fourteen States of the United States, in the sale and distri-
bution of foodstuffs and other commodities purchased from the re-
spondent sellers herein named, and said United Buyers Corporation
pursues a practice and policy of serving the various wholesale grocery
concerns constituting its membership and shareholders through 2
trained staff of field men who attempt to, and do, increase the sales
of such wholesalers to such retailers by instructing and assisting the
said retailers in the use of combined advertising, uniform display
posters, suggested store rearrangements, and various and sundry
centralized sales plans, and in various other ways.

Prior to an amendment to its charter about July 24, 1936, United
Buyers Corporation issued to each of its share-holding members
aforesaid, a “Participating Certificate” reading as follows:

No. el UNITED BUYERS CORPORATION $100.00
Participating Certificate
Nontransferable
This Is to certify that , herelnafter designated

“Member,” has paid $100.00 to the United Buyers Corporation (U. B. C.), and
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In consideration therefor is entitled to the services of such corporation upon
the following conditions:

The U. B. C. agrees: .

First: To act as purchasing agent for the Member and for others holding
like participating certificates (all of such holders being designated as
Members), and to combine the Members’ requirements so as to secure
the largest possible brokerage or commissions.

Second: To remit monthly as participating profits to Members an amount
equal to all brokerages or commissions in excess of 1% (one percent)
which it receives on (and of) their individual purchasers, except where
the brokerage or commission is less than 2% (two percent)—then 14
(one-half) of such brokerage or commission.

Third: To keep as strictly confidential all purchases for each Member—
such records including brokerages or commissions will be available to
the accredited representative of the Member at the offices of the U. B. C.
at any time.

The MEMBER agrees:

A. To cooperate to the fullest possible extent by submitting to the U. B. C.
specificationg covering .1ts requirements when so requested, in order
that all the benefits of volume purchases may be obtained, it being
understood that at no time will any purchases be made without the
authority of Member.

B. To assist U. B. C. in increasing volume purchases when requested to
do so by placing orders through U. B. C, even though prices are the
same.

C. To keep and treat as strictly confidential any and all quotations, prices,
brokerage or commissions secured by the U. B. C, and to refrain from
stating or intimating that lower prices can be obtalned through the
U. B. C. as any such statement or intimation might cause cancellation
of special allowances secured by the U. B. C.

It is mutually agreed that either the MEMBER or the U. B. C. sghall have the
right to cancel this agreement upon 30 days written notice. If cancelled by
either party within 1 year, the U. B. C. agrees to pay back to the holder of this
Certificate $100.00 upon the surrender of same to the U. B. C.

Issued at Chicago, INL., this .- day of , 19

UNITED BUYERS CORPORATION

Secretary President
Subsequent to such reorganization, respondent, United Buyers
Corporation, pursued the practice of issuing to its said member share-
holders, in lieu of the ahove “Participating Certificate,” a “Stock
Certificate” providing for the payment of dividends. as follows:

The interest of shareholder represented by this certificate is subordinate and
Subject to any and all indebtednesses of the stockholder of the corporation and
Shall not be transferable until such Indebtedness shall be pald and is expressly
Subject to bylaw No. 53 of said corporation which bylaw provides the terms
tnder which stock of the corporation may be called in and cancelled.

The directors shall have power to declare and pay dividends on the shares
I the capital stock of the corporation out of the new assets in excess of
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capital or out of the net profits as permitted by law, but no dividend shall be
paid on the shares of the capital stock of the corporation in any year in
excess of six dollars ($6.00) per share. Reasonable reserves as determined
by the board of directors may be set aside from year to year. After setting
aside such reserves and paying any such dividends as may be declared by the
board of directors in any year, the remainder of the net assets in excess of
capital or the net profits, available for dividends, shall be distributed by the
board of directors to the members of the corporation on a patronage basis in
proportion to their purchases, sales or services from, to or through this
corporation.

Par. 7. In the course and conduct of the commerce hereinabove
described, the respondent sellers herein named pay or grant, and have
paid or granted, to respondent, United Buyers Corporation,and re-
spondent, United Buyers Corporation and the individual respondents
herein named in their individual capacities, and as corporate officers
and members of the board of directors of the United Buyers Corpora-
tion, and each of them, while acting in fact as intermediary for and
on behalf of the respondent buyers in the transmittal and execution
of the aforesaid buying orders, does receive and has received and ac-
cepted commissions, brokerage fees and other compensations and al-
lowances or discounts in lieu thereof, varying from 1 to 10 percent of
the quoted sale price agreed upon between buyer and seller, on the
foodstuffs, groceries, and allied products so purchased, depending
upon the nature of the products involved. Under the circumstances as
hereinabove set out, no services connected with the transactions of
sale and purchase of the merchandise sold to the said respondent
buyers on which such brokerage fees, commissions, compensations, or
discounts, or allowances in lieu thereof, were and are being paid to
the said United Buyers Corporation, either have been or are being
rendered to the sellers by respondent, United Buyers Corporation-
Furthermore, such fees, commissions, and allowances or discounts s0
paid and received are passed on to the respondent buyers in the form
of dividends upon the aforesaid shares of stock and in the form of
patronage dividends, in accordance with the provisions of the afore-
said stock certificate agreement, in the form of services rendered bY
United Buyers Corporation to the retail customers of said respon-
dent buyers as aforesaid, and in the operating maintenance and over-
head expenses of the United Buyers Corporation.

Par. 8. The payment by respondent sellers of commissions, bro-
kerage fees, and other compensations or allowances and discounts 1I*
lieu thereof to the United Buyers Corporation, and the acts and prac-
tices of the individual respondents, acting in their individual capac-
ities and as officers and members of the board of directors, and 2%
representatives of the member stockholders and shareholders in the
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United Buyers Corporation in promoting such receipt, and the re-
ceipt and the ultimate acceptance of the ensuing benefits therefrom
by the respondent buyers, all in the manner and form hereinabove set
forth, are in violation of the provisions of section 2, subsection (c)
of the act described in the preamble hereof. The receipt and accep-
tances of said brokerage fees, commissions, and other compensations
in lieu thereof by the United Buyers Corporation, and the transmis-
sion and payment of same by said respondent to its member share-
holders or stockholders constituting the group or class of respondent
buyers, in the manner and form hereinabove set forth, are likewise in
violation of the terms of said statute.

Rerort, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Clayton Act, approved October
15, 1914 (38 Stat. 730), as amended by the Robinson-Patman Act,
Approved June 19, 1936 (49 Stat. 1526; 15th U. S. C., scc. 13), the
Federal Trade Commission, on August 31, 1937, issued and thereafter
Served its complaint in this proceeding upon the respondents named
M the caption hereof, charging them with violation of the provi-
Slons of section 2 (c¢) of the Clayton Act, as amended. After the
Issuance and service of the complaint, and the filing of respondents’
answers, testimony and other evidence was introduced in support of
the allegations of the complaint by the attorneys of the Commission,
and in opposition thereto by the attorney for respondents, before duly
appointed trial examiners of the Commission designated by it to
Serve in this proceeding, and said testimony and other evidence was
duly recorded and filed in the office of the Commission.

Thereafter, stipulations were entered into, signed and executed by
Or on behalf of each of the respondents, and by counsel for the Com-
Mission, whereby it was stipulated and agreed, subject to the approval
of the Commission, that this matter be submitted to the Commission
for fina) decision, upon the pleadings, testimony and other evidence,
and that upon such pleadings, testimony and other evidence the Com.-
Mission, without intervening procedure, might proceed to make, enter
ind serve its findings as to the facts, conclusion and order—further
'earings as to the facts, report of the trial examiners, briefs and
Argument of counsel being expressly waived. This stipulation was
Pproved by the Commission, and this proceeding thereafter regu-
arly came on for final hearing before the Commission on the com-
pl‘”nt, the answers thereto, the testimony and other evidence; and
the Commission, having duly considered the matter and being now

ully advised in the premises, finds that this proceeding is in the in-
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terest of the public and makes this its findings as to the facts and its
conclusion drawn therefrom: ’ X

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, United Buyers Corporation, hereinafter
referred to as “UBC,” is a Delaware corporation having its principal
office and place of business at 1129 Merchandise Mart, Chicago, 11l
Said respondent also maintains a branch office at San Francisco, Calif.

Par. 2. Respondents, W.-Wendell Caldwell, of 2310 Asbury Street,
Evanston, I11,, and Stella E. Nordlund, of 6326 North Talman Avenue,
Chicago, IlL, are, respectively, vice president and secretary-treasurer of
UBC. Respondent Arthur E. Koeniger, deceased, was president of the
UBC from the date of its organization, March 27, 1931, until his death
on or about March 18, 1938, Respondents, Eli P. Gale, of 127 North
Madison Avenue, LaGrange, 111, and Helen M. Driscoll, of 9616 South
Exchange Avenue, Chicago, Il1., were, respectively, vice president and
secretary of UBC for several years, but in March 1938, respondent Gale,
and in May 1938, respondent Driscoll, resigned from UBC and were
thereafter no longer employed by or associated with it. James H: Black
succeeded respondent Koeniger as president of the UBC, and respond-
ent Nordlund succeeded respondent Driscoll as secretary, having beel
elected on or about March 24, 1938, and January 21, 1939, respectively:
The office of vice president resigned by respondent Gale was not filled
after his resignation. ‘ v

Par. 8. Respondents Paul E. Painter, of the Bluffton Grocery Cos
Bluffton, Ind.; Milton Rolfsmeyer, of H. P. Lau Co., Lincoln, Nebr:s
Alfred M. Copps, of the Copps Company, Stevens Point, Wis,; Eldo?
B. Smith, of the Lima-Kenton Grocery Co., Lima, Ohio; Oliver J-
Lecklider, of the S. Zollinger Co., Piqua, Ohio; Arthur E. Koenige”
and Eli P. Gale, at one time or another during the period from June
19, 1936, to August 31, 1937, served as members of the board of directors
of UBC. o

Par. 4. Respondent, H. P. Lau Co., is a Nebraska corporation, having
its principal office and place of business at 245 North Eighth Streets
Lincoln, Nebr. Respondent, Bluffton Grocery Co., is an Indiana corp?
ration, having its principal cffice and place of business at 724 Wes
Cherry Street, Bluffton, Ind. Respondent, Lima-Kenton Grocery
Co., is an Ohio corporation, having its principal office and place ©
business at 311 East Market Street, Lima, Ohio. Respondents
Zollinger Co., is an Olio corporation, having its principal office 2"
place of business at 101 South Wayne Street, Piqua, Ohio. Respond‘
ent, Copps Co., is a Wisconsin corporation, having its principal o! 0
and place of business at Stevens Point, Wis. Respondent, willia®
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Edwards Co., is an Ohio corporation, having its principal office and
blace of business at 1300 West Ninth Street, Cleveland, Ohio. These
respondents are hereinafter referred to as buyer respondents.

Since June 19, 1936, and for some time prior thereto, each buyer
respondent has been engaged in the wholesale grocery business, in
competition with other wholesale grocery concerns, and has purchased
In interstate commerce, and caused to be shipped to it across State
lines for resale by it to its customers, substantial quantities of grocery
and allied products.

Until on or about May 21, 1941, each of the buyer respondents had
been a stockholder in UBC for more than 6 years, with the exception of
Yespondent William Edwards Co., whose stock in UBC was,issued on
or about May 9, 1934, and surrendered, redeemed and canceled on or
about April 8,1939. On or about May 21, 1941, each of the remaining
buyer respondents sold and disposed of its stock in UBC, and none
of them now owns any interest whatever in UBC.

The buyer respondents named herein are typical and fairly repre-
Sentative of the approximately 51 wholesale grocery concerns which, at
Olie time or another between June 19, 1936, and May 21, 1941, owned
Stock in UBC. '

Pag. 5. Respondent, Allison-Bedford Co., is an Illinois corporation,

avirg its principal office and place of business at 2309 South Keeler

AVeflue, Chicago, Ill. Respondent, Angelus Campfire Co., is a Dela-

Ware corporation, having its principal office and place of business at

4800 West Sixty-Sixth Street, Chicago, Ill. Respondent, Blue Seal
roducts Co., is an Illinois corporation, having its principal office

and place of business at 3400 West Forty-eighth Place, Chicago, Iil.
eSpondent, Bordo Products Co., is an Illinois corporation, having its

Principal ofiice and place of business at 412 North Orleans, Chicago,
_H- Respondent, Champion Chemical Works, is a New York corpora-

tion, having its principal office and place of business at 3884 Fourth

AVenue, New York, N. Y, Respondent, Cupples Co., is a Missouri

Sorporation, having its principal office and place of business at St.
Ouis, Mo, Respondent, Dean Milk Co., is an- Illinois corporation,
AVing its principal office and place of business at 20 North Wacker
Tive, Chicago, I1. Respondent, J. B. Inderrieden Co., is an Illinois

orporation, having its principal office and place of business at 514

st Erie Street, Chicago, Ill. These respondents are hereinafter

Pefe.rl‘ed to as seller respondents,

o nce June 19, 1936, and for some time prior thereto, each seller
SPondent, in competition with other manufacturers and sellers, has
ten engaged in the business of manufacturing and selling grocery and

466306m—42—vol, 34——17
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allied products to various wholesale grocers, including stockholders of
UBC, and in the course and conduct of their business, each seller
respondent has sold and shipped commodities in interstate commerce
to various stockholders of UBC, and to competitors of such stock-
holders.

The seller respondents ramed herein are fairly typical and repre-
sentative of a group of more than 300 manufacturers and sellers who,
since June 19, 1936, have sold and shipped in interstate commerce to
the stockholders of UBC and to competitors of such stockholders
substantial quantities of grocery and allied products.

Par. 6. UBC was incorporated on March 27, 1931, with an author-
ized capital stock of 1,000 shares, without par value, of which a min-
imum of approximately 235 shares had been issued and were outstand-
ing during the period between the period June 19, 1936, and May 21,
1941. UBC’s charter of incorporation, as amended July 24, 1936,
contained among other provisions the following:

The nature of the business, or objects or purposes to be transacted, promoted
or carried on, are:

(a) To function on a cooperative basis for the mutual benefit of its stockholders
and to promote the general welfare of its members and to provide better and
more economical methods of handling and buying merchandise for its stockholders.

(b) To register, require (sic) and use trade-marks and other emblems to dis-
tinguish its merchandise, and to act cooperatively and collectively in handling
the products and problems of its stockholders and members.

(¢) To act as agents for persons, firms and corporations in the buying of all

kinds of merchandise, and especially in the buying of food and agrlcultm‘!&!l
products, groceries, paper products, woodenware and hardware.

The charter as amended, also provides:

The directors shall have power to declare any pay dividends on the shares of
the capital stock of the corporation * * * but no dividend shall be
paid * * * in any year in excess of Six Dollars ($6.00) per share, * * *
After setting aside such reserves and paying any such dividends as may be
declared by the board of directors in any year, the remainder of the net asset®
in excess of capital, or the net profits available for dividends, shall be distributed
by the board of directors to the members of the corporation on a patronage basis
in proportion to their purchases or sales or services from, to or through this
corporation,

This last quoted provision is incorporated in the stock certificates
issued by UBC.

Each stockholder is entitled to one vote for each share of stock held
by him, with the right to cumulate his votes in the election of direc-
tors. The bylaws of UBC vest the power of managing its property
and business in its board of directors, elected by the stockholders:
UBC’s officers are elected and employed, and may be removed and
discharged at will, by its board of directors, which has at all times
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actively exercised the power to direct and control the affairs of the
corporation.

Prior to May 21, 1941, each stockholder in UBC owned five shares
of UBC stock, purchased from the corporation at an agreed valuation
of $100 per share. This stock was not paid for in cash, the account
of each stockholder being debited for the cost of the stock, ard all
dividends declared and payable thereon being credited to the stock-
holders’ accounts, rather than paid in cash, until the stock had been
Paid for in full. Dividends thereafter declared were paid to the
stockholders in cash.

Between June 19, 1936, and May 21, 1941, UBC had from 40 to 51
active stockholders, located in 18 States of the United States. Eacl
of said stockholders during such time was engaged in the wholesale
8rocery business in competition with other wholesale grocery concerns,
nd each purchased in interstate commerce and caused to be shipped
to it across State lines, for resale by it to its customers, substantial
Quantities of grocery and allied products. In no city did UBC have
More than 1 stockholder. In general, UBS’s stockholders were located
I different and noncompeting territories and, with few exceptions;
Were not engaged in competition with each other.

Par. 7. From the date of its organization until May 21, 1941, UBC

Unctioned as a cooperative buying organization, owned, controlled,
and operated by and for the benefit of its stockholders. Its‘purposes
And objectives have been to purchase commodities for its stockholders,
33 their purchasing agent, at the best prices obtainable, and to promote

& interests and improve the competitive position of its stockholders

Y rendering to them numerous other services.

The participating certificates of membership originally issued by

BC provided, among other things, that UBC agreed “to act as pur-
chaSing agent for the member * * * and to combine the member’s
reflllirements so as to secure the largest possible brokerage or com-
Missions,” These certificates were canceled in February, 1934, and
Stock certificates then and thereafter were issued in lieu thereof; but

C continued to operate and function as the purchasing agent of the
Stockholders, /

In soliciting prospective stockholders for UBC, both before and
after June 19, 1936, UBC representatives told them that UBC was a
“operative buying organization, owned, controlled and operated by
?:d for the benefit of its stockholders; that by combining the purchas-

8 power of its stockholders UBC acquired tremendous purchasing
t}?“'er, which enabled it to obtain for its stockholders better prices
R an they alone could obtain, and discounts and allowances which they

he could not obtain. Sellers with whom UBC negotiated arrang.-



100 FEDERAL TRADE COMMISSTION DECISIONS
Findings 34F.T.C

ments under which it received brokerage on its stockholders’ pur-
chases were told that UBC was a buying organization for a group of
well established wholesale grocers of enormous buying power, who
preferred to purchase commodities from sellers who paid brokerage -
to UBC on their purchases, and that if the sellers would agree to
pay UBC brokerage on its stockholders’ purchases, UBC could and
would favor the sellers with a substantial amount of attractive
business. .

Both before, and for a considerable time after, June 19, 1936,
UBQC’s most widely used label, the “U BE SEE” label, bore the
legend, “United Buyers Expert Service Effects Economies,” the in-
itial letters of which spell the name of the label. This label also
carried the statement that “The U BE SEE label brings to you
through your independent grocer tasty foods at a minimum price-
This is made possible through the United Buyers Corporation’s
enormous group purchasing power, which covers the United
States from coast to coast.” Some UBC letterheads used after
June 19, 1936, referred to UBC as “A Cooperative Association,”
and in its annual audits for 1936 and 1937, prepared in January
of 1937 and 1938, respectively, UBC is referred to as the “agent in
the buying of merchandise, especially foods and groceries” for its
stockholders. In its 1936, 1937 and 1938 Federal income tax I¢
turns, UBC’s occupation is described as “wholesale grocers’ agent-’

Par. 8. Pursuant to the purposes and objectives of UBC, a8
stated in the preceding paragraph, from the time of its organizd”
tion until May 21, 1941, UBC:

1. Acted for and in behalf of its stockholders, as their agent anfi
subject to their direct control, in locating and purchasing commodi-
ties for them. _

2. Bargained with sellers to secure commodities for its stock:
holders at the lowest possible prices. ‘

3. Secured quantity discounts and advertising allowances from
sellers for its stockholders.

4. Furnished its stockholders with regular and frequent market
reports and advice.

5. Supplied its stockholders with information, plans, and suS:
gestions, and, from time to time, with the services of trained ﬁel.
men, to increase their sales, better the appearance of their retd!
customers’ stores, prepare advertising copy and otherwise improv®
its stockholders’ merchandising methods.

6. Devised, developed and promoted labels owned by UBC, undef
which, in preference to manufacturers’ and sellers’ own labels, stoC*”
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holders were encouraged to, and many did, purchase and resell
commodities.

7. Encouraged and assisted stockholders to organize and operate

voluntary chains of affiliated and cooperating, but independently
Owned, retail stores which favored their sponsoring stockholder, in
Purchasing the commodities sold by such stores at retail most of
such stores being known as “U BE SEE Food Stores,” and having
2 uniform store front appearance.
_ 8. Arranged for sellers to pay it brokerage or commissions upon
ts stockholders’ purchases, which said brokerage or commissions
Were expended and disbursed by UBC for the benefit of its stock-
holders in paying its operating expenses, furnishing its stockhold-
€rs with various services, and making to them cash payments in
Substantial amounts.

All stockholders of UBC were entitled to all available UBC
Services without charge. The extent to which stockholders were
furnished with the services of field men, however, and the amount
uf cash payments made by UBC to its stockholders, were directly
Telated to and determined by the amount of UBC’s income upon
ach respective stockholder’s purchases through UBC. Prior
to June 19, 1936, cash payments made by UBC to its stockholders
Were paid as patronage dividends declared by UBC’s board of direc-
tors, No patronage dividends have been declared or paid by UBC
from brokerage or commissions received by it upon purchases made

¥ its stockholders since June 19, 1936, but cash payments to its
Stockholders have been made by it, though not as patronage divi-
ends, from brokerage and commissions received upon purchases
Made by jts stockholders in interstate commerce between June 19,
1936, and May 21, 1941,

Par. 9, The quantity of business done by UBC on behalf of its
Stockholders .was substantial, its purchases of commodities for them

uring its 1936 fiscal year amounting to more than $4,250,000;

Uring 1937 to more than $4,900,000; and during 1938 to more than

895,000, UBC’s gross income from brokerage and commissions
d“ring these three years was approximately $121,000, $123,000, and

04,000, respectively. A substantial amount of UBC’s income was
itePIVed from brokerage paid to it upon purchases made by it for

S stockholders in interstate commerce, and requiring the shipment of
£00ds to be made by sellers to its stockholders across State lines.
be aily, UBC receives and executes a large number of orders on

ol alf of its stockholders, a typical transaction being handled as
ows:
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Having received from UBC a market letter, bulletin, or other
quotation, respecting the availability of commodities, a stockholder
will transmit to UBC for execution, an order therefor. This may
be done by mail, or by telephone or telegram, the stockholder be-
ing privileged to reverse telephone and telegraph charges on his
communications to UBC. UBC then places the stockholder’s order
with a seller, endeavoring to purchase the designated commodities
for the stockholder, as his agent, at the lowest price obtainable.
If the price offered by UBC is acceptable to the seller, the latter
confirms the sale to UBC by notifying it of his acceptance of the
order, and UBC in turn notifies the stockholder. The seller then
ships and bills the commodities to the stockholder, from whom he
receives payment therefor, and in due course pays UBC a broker-
age or commission upon the sale. Occasionally such commodities,
although shipped to the stockholder, are billed to and paid by UBG; .
which is reimbursed by the stockholder. Stockholders frequently
request UBC to search the market in an effort to obtain and pur-
chase commodities for them at stated prices, and UBC endeavors 0
comply with such requests. Pursuant to directions given by UB
to its stockholders, in an effort to increase its brokerage income
such stockholders frequently give or transmit orders to sellers
direct, or, less frequently but in many instances, purchase com-
modities from sellers' brokers and insist that brokerage be paid t0
UBC by the sellers on such orders. In many cases sellers have com”
plied with this insistence, and in some cases they have paid broker
age to UBC as well as to their own brokers on sales made through
the latter to UBC stockholders. UBC records all purchases made
by its stockholders through it, or upon which it is paid brokerag®
and sends to its stockholders monthly an itemized statement of suc
purchases. This statement does not show UBC’s earnings on it
stockholders’ purchases, but a record of such earnings with respect

- to each stoclkholder is made and kept by UBC.

Par. 10. During the period between June 19, 1936, and May 21,
1941, in all transactions of purchase and sale to which a UBC stock
holder was a party and in which UBC participated, UBC was the
purchasing agent and representative of the stockholder, and acté
in fact for and in behalf of, and under the direct control of su¢
stockholder. UBC was not, in any such transactions, the agent of
representative of any sellers from whom UBC stockholders purchas®
commodities, nor did it represent or act for or in behalf of, or undef
the control of any such sellers. All services rendered by UBC 1°
such transactions were intended to be, and in fact were, renderé



UNITED BUYERS CORP. ET AL. 103
87 Conclusion

to its stockholders, and UBC neither rendered nor intended to render
to sellers any selling services, or any other services of any kind
whatever ; such benefits as sellers received from UBC’s activities were
Merely incidental to the services rendered by UBC to its stockholders.

Par. 11, With the exception of respondent Angelus Campfire Co.,
which has paid no brokerage or commissions to UBC, each seller
tespondent, and approximately 300 other sellers and manufacturers,
transmitted and paid to UBC within the period from June 19, 1936,
to May 21, 1941, and UBC accepted and receiyed from them, broker-
age fees and commissions in substantial amounts upon the sale within
that period of commodities purchased in interstate commerce by
UBC stockholders.

Par. 12. Within the period from June 19, 1936, to May 21, 1941,
®ach buyer respondent and every other stockholder of UBC made
Substantial purchases, through UBC, of commodities in interstate
tommerce upon which brokerage fees and commissions were paid to

BC by the sellers of such commodities, and in services or in money,

BC, within said period, transmitted or paid to each buyer respond-
ent and UBC stockholder, and each buyer respondent and UBC stock-
holder accepted and received from UBC substantial amounts of such

rokerage fees and commissions.

Par. 13. On May 21, 1941, all the issued and outstanding capital
Stock in UBC then owned by the buyer respondents and other UBC
Stockliolders was sold by them to James H. Black, W. . Caldwell,
S. E. Nordlund, H. W. Jones and T. N. Fulton, employees of UBC,
%ho had not theretofore owned any of its capital stock. These em-
Ployees now own absolutely and unconditionally all the issued and
EUtStanding capital stock of UBC, and constitute its board of direc-
°ts. Tts officers are J. H. Black, president; W. W. Caldwell, vice
President, and S. E. Nordlund, secretary-treasurer. No stockholder
:}IUBC prior to May 21, 1941, and no person or firm engaged in the
. 19lesale grocery business, now owns any stock or interest in UBC,

T 1s an officer or member of the board of directors of UBC.

CONCLUSION ¢

'The Commission concludes that UBC in the transactions set out
Was acting for and in behalf of its buyer-stockholders, and that:

(1) The payment of brokerage by the seller-respondent and
other sellers to UBC upon its stockholders’ purchases of com-
Modities in interstate commerce subsequent to June, 1936.

_(2) The receipt of such brokerage by UBC and the transmis-
Slon thereof to its stockholders in services and in money.
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(8) The receipt of such brokerage by the buyer-respondent
and other UBC stockholders.
constitute violations by the respondents of the provisions of section
2 (c) of the Clayton Act, approved October 15, 1914 (38 Stat.,730),
as amended by the Robinson-Patman Act, approved June 19, 1936
(49 Stat. 1526; 15 U. S. C. sec. 13).

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answers of
respondents, testimony and other evidence in support of and In
opposition to the allegations of the complaint, and the Commission
having made its findings as to the facts and its conclusion that the
respondents, with the exception of Angelus Campfire Co., have vio-
lated the provisions of section 2 (c) of the Clayton Act, approved
October 15, 1914 (38 Stat. 730), as amended by the Robinson-Patman
Act, approved June 19, 1936 (49 Stat. 1526; 15 U. S. C. sec. 13).

1t is ordered, That respondent United Buyers Corporation, its
officers, directors, agents, representatives and employees, do forthwith
cease and desist from :

1. Directly or indirectly, in any manner or form whatever, accept-
ing from sellers any brokerage or commission, or any allowance
discount or thing of value in lieu thereof, upon the purchase of com-
modities in interstate commerce, by itself, by any of its stockholders
or by any buyer for whom in fact, on whose behalf, or under whos®
direct or indirect control it acts. .

2. Directly or indirectly, in any manner or form whatever, trans-
mitting, passing or granting to buyers of commodities, any brokerag®
or commission, and any allowance, discount or thing of value, in liet
thereof, received on such buyers’ purchases of commodities in inter
state commerce,

1t is further ordered, That respondents, H. P. Lau Co., Bluffto?
Grocery Co., Lima-Kenton Grocery Co., S. Zollinger Co., Willian*
Edwards Co., and Copps Co., and all other stockholders in United
Buyers Corporation prior to May 21, 1941, their officers, directors
agents, representatives, and employees, do forthwith cease and desist
from accepting from United Buyers Corporation, directly or in-
directly, in any manner of form whatever, any brokerage or com’
mission, and any allowarice, discount or thing of value in lieu thereofs
upon their purchases of commodities in interstate commerce.

It is further ordered, That respondents, Allison-Bedford Co., Blu¢
Seal Products Co., Bordo Products Co., Champion Chemical Workss
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Cupples Co., Dean Milk Co., and J. B. Inderrieden Co., their officers,
directors, agents, representatives and employees, do forthwith cesase
and desist from paying or granting to United Buyers Corporation any
brokerage or commission, and any allowance, discount or thing of
value in lieu thereof, upon their sales of commodities in interstate
commerce, except in transactions in which United Buyers Corpora-
tion renders to them a bona fide selling service as their selling agent
or broker, and does not act for or on behalf of, or, under the direct. or
indirect control of, the purchasers in such transactions.

It i3 further ordered, That the complaint herein be, and hereby is,
dismissed as to:

1. Respondent Arthur E. Koeniger.

2. Respondent Eli P, Gale.

3. Respondent Helen M. Driscoll.

4. Respondent Angelus Campfire Co.

Respondent, Arthur E. Xoeniger, is deceased; respondents, Eli
1?. Gale and Helen M. Driscoll, have resigned their offices and posi-
tions with the United Buyers Corporation, and there is no indication
that they are likely to resume their previous employment with it;
and the record does not show that respondent, Angelus Campfire Co.,
3 seller-respondent, has paid any brokerage or commissions to United
Buyers Corporation,

1t is further ordered, That the respondents, except those as to whom
the complaint is dismissed, shall file with the Commission, within
60 days after service upon them of this order, a report in writing,
Setting forth in. detail the manner and form in which they have
complied with this order.
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I~ tHE MATTER OF

FERD T. HOPKINS, TRADING AS D. WATSON & COMPANY
AND AS COLONNADE ADVERTISING AGENCY.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4527. Complaint, June 30, 1941—Decision, Nov. 18, 1941

Where an i_ndividuzll engaged in the interstate sale and distribution of “Dr. J.
Lariviere's Vegetable Compound,” by means of advertisements in news-

) papers and other advertising literature, directly and by implication—

Represented that his said product constituted a treatment for painful and
irregular menstruation; use of which would strengthen the system and °
organs and build up physical resistance to restlessness, nervousness, eramps
headaches, fainting spells, and other distressing symptoms or ailments
accompanying the menstruation period or which might be due to female
“functional disorders”; and that restlessness, nervousness, and moody spells
in young women are indicative of or symptoms of “dangerous periods"
imperiling health; .

The facts being that it did not constitute such a treatment and use tlgereof
would not accomplish results as above claimed, and restlessness, nervousness,
and moody spells in young women ‘are not indicative of, nor symptoms of
“dangerous periods” imperiling “health”;

With the effect of misleading and deceiving a substantial portion of the pur-
chasing public into the mistaken belief that such representations were trueé,
and of indueing it, because of such belief, to purchase his said preparation:

Held, That such acts and practices, as above set forth, were all to the preju-
dice and injury of the public and constituted unfair and deceptive acts and
practices in commerce,

Mr. William L. Taggart for the Commission.

CoMPLAINT .

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Ferd T. Hopkins,
an individual, trading as D. Watson & Co. and as Colonnade Adver-
tising Agency, has violated the provisions of the said act, and 1t
appearing to the Commission that a proceeding by it in respect there-
of would be in the public interest, hereby issues its complaint, stating
its charges in that respect as follows:

Paracrarir 1. Respondent, Ferd T. Hopkins, is an individual
trading as D. Watson & Company and as Colonnade Advertising
Agency, with his office and principal place of business at 430 Lafay~
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ette Street, New York, N. Y., from which address he transacts busi-
hess under the above trade names.

Par. 2. The respondent is now, and for more than one year last
Past, has been, engaged in the sale and distribution of a certain
medicinal preparation advertised as Dr. J. LARIVIERE’'S VEGETABLE
Comrouwp.

In the course and conduct of his business the respondent causes
said medicinal preparation, when sold, to be transported from his
Place of business in the State of New York to purchasers thereof
located in other States of the United States and in the District of
Columbia.

Respondent maintains and at all times mentioned herein has main-
tained a course of trade in said medicinal preparation, sold and dis-
tributed by him in commerce, between and among the various States
of the United States and in the District of Columbia.

Par. 8. In the course and conduct of his aforesaid business, the
respondent has disseminated and is now disseminating, and has
aused and is now causing the dissemination of, false advertisements
Concerning his said product by the United States mails and by various
Other means in commerce, as commerce is defined in the Federal Trade
Commission Act; and respondent has also disseminated and is now
disseminating and has caused and is now causing the dissemination
of false advertisements concerning his said product, by various
Means, for the purpose of inducing and which are likely to induce,
directly or indirectly, the purchase of his said product in commerce,
3 commerce is defined in the Federal Trade Commission Act,

Among and typical of the false, misleading, and deceptive state-
Ments, and representations contained in said false advertisements,
disseminated and caused to be disseminated as hereinabove set forth,

¥ advertisements in newspapers and other advertising literature are
the following :

Danger Periods

Your mother knew the secret when she was a girl because her mother told her
What great relief could be obtained from the use of Dr. J. Lariviere’s Vegetable
“Ompound at certain periods of womanhood. It is not intended that women
Should suffer every month. For over half a century Dr. J. Lariviere's Vegetable

Ompound has been the women's remedy as an aid in preventing restless, nervous
:nd Inoody periods, cramps, headaches and embarrassing fainting spells, due to
male functional irregularities. Start today—take Dr. J. Lariviere’s Vegetable
a;:(;“m}md and be convinced that you ean he a normal woman. It strengthens

builds up your system so you do not have to take time-out periods. At your
Tuggist. 1
- Warsox & CoMPaNY, New York.
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Caution

Every woman needs a special tonic at certain periods to relieve the distress
from female functional disorders—that is why over half a century ago Dr. J. Lari-
viere, a female specialist, perfected his famous formula, Dr. J. Lariviere’s Vege-
table Compound, to aid women to go through their periods of distress with the least
possible discomfort. Dr. J. Lariviere's Vegetable Compound helps nature build
up physical resistance so women can enjoy life the way it was intended—free
from jittery nerves and disturbing symptoms that women are subjected to at
certain intervals. They find Dr, J. Lariviere’'s Vegetable Compound builds up
their systems and strengthens their organs so they feet good and full of pep. For
sale at your drug store. 2
D. WarsoN & Company, New York.

Women

You and your daughters are in need of a good, effective tonic at certain monthly
periods. For over half a century Dr, J. Lariviere's Vegetable Compound haS
helped women during these run-down periods when bothered by cramps, nervous-
ness and fainting spells due to female functional conditions. Take Dr. J. Larl-
viere’s Vegetable Compound faithfully, according to directions, the same as your
mothers did before you, and note the effective results. You will find it will build
up and strengthen your organs. Take it regularly and be convinced there 13

* relief in Dr. J. Lariviere’s Vegetable Comp. At druggists. 3
D. Warsox & CoMPANY, New York.

Your Daughter's Health

When she is entering womanhood watch carefully for symptoms of restless
nervous and moody spells. Have her take Dr. J. Lariviere's Vegetable Compound
that has been serving women so faithfully for over half a century as an aid in
relieving those embarrassing and dangerous periods. Dr. J. Lariviere's Vegetable
Compound was originally prepared by Dr, J. Lariviere, a prominent New England
physician, who made a life study of female complaints., He ﬁrescribed this
medicine to his female patients with such successful results that today the sale
is universal. With Dr. J. Lariviere’s Vegetable Compound it 18 not necessary for
your daughter to beg to be excused from school and dates—no laying around the
house for three or four days every month. At drug stores. 4
D. Warson & CompaNny, New York.

Par. 4. By the use of the representations hereinabove set forth and
other representations similar thereto not specifically set forth herein
the respondent represents and has represented, directly and by 1mp11‘
cation, that his medicinal preparation, designated as Dr, J. Lariviere’s
Vegetable Compound, constitutes, within 1tself a treatment for pain-
ful and irregular menstruation ; that its use will strengthen the system
and organs and build up physical resistance to restlessness, nervous-
ness, cramps, headaches, fainting spells, and other distressing symp-
toms or ailments accompanying the menstruation period or such
symptoms or ailments which may be due to female disorders or 0:
called “functional disorders”; and that restlessness, nervousness, an
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moody spells in young women are indicative of or symptoms of “dan-
gerous periods” imperiling health.

Par. 5. The foregoing advertisements and representations are
grossly exaggerated, false and misleading. In truth and in fact,
respondent’s preparation does not constitute, within itself, a treatment
for painful and irregular menstruation. The use of said preparation
'\Vill not strengthen the system or organs and will not build up physical
Tesistance to restlessness, nervousness, cramps, headaches, fainting
Spells, or other distressing symptoms or ailments accompanying the
menstruation periods or such symptoms or ailments which may be due
to female disorders or “functional disorders.” Restlessness, nervous-
hess, and moody spells in young women are not indicative of, nor
symptoms of “dangerous periods” imperiling “health.” Furthermore,
on the basis of established scientific Tacts and generally held scientific
Opinion, said preparation is not a competent treatment for any of the
ailments, symptoms or conditions set forth in respondent’s advertise-
Ments,

Par. 6, The use by the respondent of the foregoing false, deceptive
and misleading advertising statements and representations with
Tespect to his preparation, disseminated as aforesaid, has had and now
has, the capacity and tendency to, and does, mislead and deceive a
Substantial portion of the purchasing public into the erroneous and
istaken belief that such statements, représentations, and advertise-
Ments are true, and induce a portion of the purchasing public, because
of such erroneous and mistaken belief, to purchase respondent’s
Medicinal preparation. .

Par.7. The foregoing acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
Unfair and deceptive acts and practices in commerce within the intent
And meaning of the Federal Trade Commission Act.

RerorT, FINDINGS a8 TO THE IFacTs, AND OrpER

Pursuant to the provisions of the Federal Trade Commission Act,
he Federal Trade Commission on June 30, 1941, issued and on July
» 1941, served its complaint in this proceeding upon respondent Ferd

» Hopkins, an individual, trading as D. Watson & Co. and as Colon-

Nade Advertising Agency, charging him with the use of unfair and
&ceptive acts and practices in commerce in violation of the provisions
:f said act. After the issuance and service of said complaint, the
spondent filed an answer admitting all the material allegations of
ca0t set forth in said complaint, and waiving all intervening pro-
edure and further hearings as to said facts, which answer was duly
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filed in the office of the Commission on October 3, 1941. Thereafter,
this proceeding regularly came on for final hearing before the Com-
mission on the said complaint and answer thereto, and the Commission
having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS *

Paracrapu 1. Respondent, Ferd T. Hopkins, is an individual trad-
ing as D. Watson & Co. and as Colonnade Advertising Agency, with
his office and principal place of business at 430 Lafayette Street, New
York, N. Y., from which address he transacts business under the above
trade names.

Par. 2. The respondent is now, and for more than one year last past
has been, engaged in the sale and distribution of a certain medicinal
preparation advertised as Dr. J. Lariviere’s VEGETanLE CoMPOTND.

In the course and conduct of his business the respondent causes said
medicinal preparation, when sold, to be transported from his place
of business in the State of New York to purchasers thereof located in
other States of the United States and in the District of Columbia.

Respondent maintains and at all times mentioned herein has main-
tained a course of trade in said medicinal preparation, sold and dis-
tributed by him in commerce, between and among the various States of
the United States and in the District of Columbia.

Par. 8. In the course and conduct of his aforesaid business, the
respondent has disseminated, and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concern-
ing his said product by the United States mails and by various other
nieans in commerce, as commerce is defined in the Federal Trade
Commission Act; and respondent has also disseminated and is now
disseminating and has caused and is now causing the dissemination
of false advertisements concerning his said product, by various means,
for the purpose of inducing and which are likely to induce, directly
or indirectly, the purthase of his said product in commerce as com-
merce is defined in the Federal Trade Commission Act.

Among and typical of the false, misleading, and deceptive state-
ments, and representations contained in said false advertisements,
disseminated, and caused to be disseminated, as hereinabove set forth,
by advertisements in newspapers and other advertising literature are
the following:
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Danger Periods

Your mother knew the secret when she was a girl because her mother told her
what great relief could be obtained from the use of Dr. J. Lariviere’s Vegetable
Compound at certain periods of womanhood. It is not intended that women
should suffer every month. Ifor over half a century Dr. J. Pariviere's Vegetable
COmpound has been the women’s remedy as an aid in preventing restless, nervous
and moody periods, cramps, headaches and embarrassing fainting spells, due to
female functional irregularities. Start today—take Dr. J. Lariviere's Vegetable
Compound and be convinced that you can be a normal woman. It strengthens
and builds up your system so you do not have to take time-out periods. At your
druggist.

D. Wa1sox & CoMmpaNy, New York.
Caution

Every woman needs a special tonic at certain periods to relieve the distress
from female functional disorders—that is why over half a century ago Dr. J.
Lariviere, a female specialist, perfected his famous formula, Dr. J. Lariviere's
Vegetable Compound, to ald women to go through their periods of distress with
the lenst possible discomfort. " Dr. J. Lariviere’s Vegetable Compound helps nature
builq up physical resistance so women can enjoy life the way it was intended—
free from jittery nerves and disturbing symptoms that women are subjected to
at certain intervals. They find Dr. J. Lariviere's Vegetable Compound builds up
their systems and strengthens their organs so they feel good and full of pep.
For sale at your drug store.

D. Warson & Comrany, New York.

‘Women

You and your daughters are in need of a good, effective tonic at certain
mmonthly periods. For over half a century Dr. J. Larivicre’s Vegetalle Compound
hag helped women during these run-down periods when bothered by cramps,
Dervousness and fainting spells due to female functional conditions. Take Dr.
J. Lariviere's Vegetable Compound faithfully, according to directions, the same
38 your mothers did before you, and note the effective results. You will find it
Will build up and strengthen your organs. Take it regularly and be convinced
there ig relief in Dr. J. Lariviere's Vegetable Comp. At druggists.

D. waTsox & CoMpany, New York.

Your Daughter's Health

When she is entering womanhood watch carefully for symptoms of restless,
Nervous and moody spells. Have her take Dr. J. Lariviere’s Vegetable Com-
Pound that has been serving women so faithfully for over half a century as
an ajq in relieving those embarrassing and dangerous periods. Dr, J. Lariviere's
'egetable Compound was originally prepared by Dr, J. Lariviere, a prominent
ew England physician, who made a life study of female complaints. He pre-
Scribed this medicine to his female patients with such successful results that
today the sale is universal. With Dr. J. Lariviere's Vegetable Compound it is
Dot necessary for your daughter to beg to be excused from school und dates—
nto laying around the house for three or four days every month, At drug
8tores, .

D. Warsox & ComPaNY, New York.
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Par. 4. By the use of the representations hereinabove set forth
and other representations similar thereto not specifically set forth
herein, the respondent.represents and has represented, directly and
by implication, that his medicinal preparation, designated as Dr. J.
Lariviere’s Vegetable Compound, constitutes, within itself, a treat-
ment for painful and irregular menstruation; that its use will
strengthen the system and organs and build up physical resistance
to restlessness, nervousness, cramps, headaches, fainting spells, and
other distressing symptoms or ailments accompanying the menstrua-
tion period or such symptoms or ailments which may be due to female
disorders or so-called “functional disorders”; and that restlessness,
nervousness and moody spells in young women are indicative of or
symptoms of “dangerous periods“ imperiling health.

Par. 5. The foregoing advertisements and representations are
grossly exaggerated, false and misleading. In truth and in fact, re-
spondent’s preparation does not constitute, within itself, a treatment
for ‘painful and irregular menstruation. The use of said prepara-
tion will not strengthen the system or organs and will not build up
physical resistance to restlessness, nervousness, cramps, headaches,
fainting spells, or other distressing symptoms or ailments accom-
panying the menstruation periods or such .symptoms or ailments
which may be due to female disorders or “functional disorders.”
Restlessness, nervousness, and moody spells in young women are.
not indicative of, nor symptoms of “dangerous periods” imperiling
“health.” Furthermore, said preparation is not a competent treat-
ment for any of the ailments, symptoms, or conditions set forth in
respondent’s advertisements.

Par. 6. The use by the respondent of the foregoing false, deceptive,
and misleading advertising statements and representations with re-
spect to his preparation, disseminated as aforesaid, has had and now
has, the capacity.and tendency to, and does, mislead and deceive 8
substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements, representations, and adver-
tisements are true, and induces a portion of the purchasing public
because of such erroneous and mistaken belief, to purchase respond-
ent’s medicinal preparation.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public, and constitutes un-
fair and deceptive acts and practices in comnierce within the intent
and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon’ the complaint of the Commission and answer of the re-
spondent, in which answer respondent admits all the material allega-
tions of fact set forth in said complaint, and states that he waives
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and its
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.

1t is ordered, That the respondent, Ferd T. Hopkins, an individual,
trading as D. Watson & Co., and as Colonnade Advertising Agency,
or trading under any other name, his representatives, agents and
" employees, directly or through any corporate or other device, in
connection with the offering for sale, sale or distribution of his
Medicinal preparation known as Dr. J. Lariviere’s Vegetable Com-
Pound, or any preparation of substantially similar composition or
Possessing substantially similar properties, whether sold under the
same name or under any other name, do forthwith cease and desist
from directly or indirectly : _

L. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mails or (b) by any means in
commerce, as commerce is defined in the Federal Trade Commission
Act, which advertisement represents, directly, or through inference,
that said preparation constitutes a competent or effective treatment
for painful or irregular menstruation; that its use will strengthen
the system or organs, or build up physical resistance to restlessness,
liervousness, cramps, headaches, or fainting spells, or to other symp-
toms which may be due to female disorders; or that restlessness,
hervousness, or moody spells in young women are indicative of or
Symptoms of dangerous periods imperiling health;

2. Disseminating or causing to be disseminated any advertisement

¥ any means for the purpose of inducing, or which is likely to in-
fl}m@, directly or indirectly, the purchase in commerce, as commerce
1s defined in the Federal Trade Commission Act, of said preparation,
}Vhich advertisement contains any of the representations prohibited
In paragraph 1 hereof. .

1t is further ordered, That respondent shall within 60 days after
SEP}’ice upon him of this order, file with the Commission a report in
Writing setting forth in detail the manner and form in which he has
Complied with this order.

466506m—42-—vol. 34——8
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Ix e MATTER OF

JOHN SHATIRO, TRADING AS FEDERAL SALES
COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 206, 1914

Docket 4270. Complaint, Aug. 27, 1940—Deccision, Nov. 1}, 1941

Where an individual engaged in competitive interstate sale and distribution of
candy as a middleman representing manufacturers on a commission basis,
soliciting orders personally and through a number of employee salesmen,
selling certain assortments of candy and other merchandise so packed and
assembled as to involve the use of games of chance, gift enterprises or
lottery schemes when sold and distributed to the consuming public; a
typical assortment consisting of 150 individually wrapped penny caramels
of uniform size and shape, together with 12 lead pencils and 8 pencil sets,
for sale and distribution under a plan by which purchasers securing by
chance the 12 chocolate caramels received such lead pencils, without charge,
the 7 purchasers obtaining the red caramels similarly received the pencil
sets, and purchaser of last caramel also received one of said sets—

Sold such assortments to wholesalers and jobbers, retail purchasers from whom
exposed and sold them to the purchasing public in accordance with sales
plan above described, and thereby supplied to and placed in the hands of
others the means of conducting lotteries in the sale of his produects, con-
trary to an established public policy of the United States Government,
and in competition with many who, unwilling to use any such plan, refrain
therefrom;

With tendency and capacity unfairly to divert substantial trade Iin commerce
to him from his said competitors:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public and competitors, and constituted unfair
methods of competition in commerce and unfair acts and practices thetein.

Before Mr. Andrew B. Duvall, trial examiner.
Mr.J. V. Mishou for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that John Shapiro, in-
dividually and trading as Federal Sales Company, hereinafter re-
ferred to as respondent, has violated the provisions of said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the interest of the public, hereby issues its
complaint stating its charges in that respect as follows:
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Paracrarn 1. Respondent, John Shapiro, is an individual trading
as Federal Sales Co., with its principal office and place of business
located at 150-85 Thirty-fourth Avenue, Flushing, Long Island,
N. Y. Respondent is now and for more than one year last past has
been engaged in the sale and distribution of candy and confectionery
products to wholesale dealers, jobbers, and retail dealers. Respond-
ent causes and has caused said products, when sold, to be shipped
from manufacturers in the State of New York to purchasers thereof
at their respective points of location in the various States of the
United States other than New York and in the District of Columbia.
There is now and has been for more than one year last past a course
of trade by respondent in such candy in commerce between and
among the various States of the United States and in the District
of Columbia. In the course and conduct of said business respondent
is and has been in competition with other individuals and with part-
nerships and corporations engaged in the sale and distribution of
candy in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 2. In the course and conduct of his business, as deseribed in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy and
other articles of merchandise so packed and assembled as to involve
the use of games of chance, gift enterprises, or lottery schemes when
sold and distributed to the consumers thereof. One of said assort-
ments is hereinafter described for the purpose of showing the method
used by respondents and is as follows:

This dssortment consists of 150 pieces of caramel candy of uniform
size and shape, together with 12 common lead pencils and 8 pencil
sets. The said pencil sets contain a ruler, a pencil, and a pen holder.
Seven of said caramels are red, 12 are chocolate and the remainder,
131, are vanilla. The said caramels are individually wrapped and
the color of each is effectively concealed from purchasers and pros-
bective purchasers until a purchase hed been made and the wrapper
removed therefrom. All of the caramels retail at the price of 1 cent
each. Purchasers procuring 1 of the said chocolate caramels are en-
titled to and receive, without additional cost, 1 of the said pencils.
Purchasers procuring one of the said red caramels are entitled to and
receive, without additional cost, one of the said pencil sets, The pur-
chaser of the last caramel in said assortment is entitled to and re-
ceives, without additional cost, 1 of the said pencil sets. The said
Pencils and pencil sets are thus distributed to the purchasing and con-
Suming public wholly by lot or chance.
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Respondent sells and distributes and has sold and distributed var-
ipus assortments of candy and other articles of merchandise involv-
ing a lot or chance feature, but such assortments are similar to the
one hereinabove described and vary only in detail.

Par. 3. Retail dealers who directly or indirectly purchase respon-
dent’s said candy and other articles of merchandise expose and sell
the same to the purchasing public in accordance with the sales plan
aforesaid, Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of his products
in accordance with the sales plan hereinabove set forth, The use by
respondent of said sales plan or method in the sale of his products
and the sale of said products by and through the use thereof and by
the aid of said sales plan or method is a practice of a sort which is
contrary to an established public policy of the Government of the
United States and in violation of the criminal laws,

Par. 4. The sale of candy and other articles of merchandise to the
purchasing public in the manner above alleged involves a game of
chance or the sale of a chance to procure an article of merchandise at
a price much less than the normal retail price thereof. Many per-
sons, firms, and corporations who sell or distribute candy and other
articles of merchandise in competition with the respondent, as above
alleged, are unwilling to adopt and use said method or any method
involving a game of chance or the sale of a chance to win something
by chance or any other method that is contrary to public policy and
such competitors refrain therefrom. Many persons are attracted by
said sales plan or method employed by respondent in the sale and dis-
tribution of his candy and other articles of merchandise and-the ele-
ment of chance involved therein and are thereby induced to buy and
sell respondent’s said products in preference to products offered for
sale and sold by said competitors of respondent who do not use the
same or equivalent methods. The use of said method by respondent
because of said game of chance has a tendency and. a capacity to, and
does, unfairly divert trade in commerce between and among the var-
ious States of the United States and in the District of Columbia to
respondent from his said competitors, who do not use the same or
equivalent methods, and as a result thereof substantial injury is being
done and has been done by respondent to competition in commerce
between and among the various States of the United States and in
the District of Columbia,

Par. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
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within the intent ahd meaning of the Federal Trade Commission

Act,
Report, Fixpings as To THE FAcTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 27, 1940, issued and there-
after served its complaint in this proceeding upon the respondent,
John Shapiro, individually and trading as Federal Sales Co., charging
him with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance of said complaint (no
answer thereto being filed by respondent), testimony and other evi-
dence in support of the allegations of the complaint were introduced
by J. V. Mishou, attorney for the Commission, before Andrew B.
Duvall, a trial examiner of the Commission theretofore duly designated
by it (no testimony or other evidence being offered by respondent),
and such testimony and other evidence were duly recorded ‘and filed
In the office of the Commission. Thereafter, the proceeding regularly
¢came on for final hearing before the Commission on the complaint, testi-
mony and other evidence, report of the trial examiner upon the evi-
dence, and brief in support of the complaint (respondent not having
filed brief and oral argument not having been requested); and the
Commission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
O.f the public and makes this its findings as to the facts and its conclu-
Slon drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrarn 1. The respondent John Shapiro, is an individual trading
as Federal Sales Co., with his office and place of business located at
150-85 Thirty-fourth Avenue, Ilushing, Long Island, N. Y. Respond-
-£nt is now, and for more than 3 years last past, has been, engaged in the
sale and distribution of candy to wholesale dealers and jobbers.

Par, 2. Respondent causes and has caused his products, when sold,
to be shipped from manufacturers in thé State of New York and in
Other States to purchasers thereof located in various States of the
United States other than the States in which such shipments originate.
Re.spondent maintains, and for more than 3 years last past, has main-
tained, a course of trade in his candy in commerce among and between
the various States of the United States.

Par, 3, In the course and conduct of his business respondent is,
’“}d at all times mentioned herein has been, in substantial competition
With other individuals and with corporations and firms engaged in the
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sale and distribution of candy in commerce among and between the
various States of the United States.

Par. 4. Réspondent is not a manufacturer and does not manufacture
any of the candy which he sells. He is a middleman, representing
certain manufacturers of candy and selling the products of such manu-
facturers to wholesalers and jobbers on a commission basis. Upon
obtaining an order for candy respondent transmits such order to the
particular manufacturer whose product is desired and the manufac-
turer ships the candy to the purchaser. Respondent receives for his
services in procuring the order a designated percentage of the pur-
chase price of the candy. Not only does respondent personally solicit
orders, but he has a number of salesmen employed who assist him in
soliciting orders. While most of the respondent’s sales are made to
purchasers located in the New England States and other States in
the -eastern portion of the United States, some of his sales have been
made to purchasers located in the State of California and in various
other States throughout the United States.

Par. 5. In the course and conduct of his business respondent has
sold certain assortments of candy and other merchandise so packed and
assembled as to involve the use of games of chance, gift enterprises,
or lottery schemes when such candy and vther merchandise was sold
and distributed to the consuniing public. One of these assortments
was made up as follows:

This assortment consisted of 150 pieces of caramel candy of uniform
size and shape, together with 12 lead pencils and 8 pencil sets. The
pencil sets contained a ruler, a pencil, and a pen-holder. .Seven of the
pieces of candy were red, 12 were chocolate, and the remaining 131
pieces were vanilla or white in color. The pieces of candy were indi-
vidually or separately wrapped, and the color of the various pieces was
effectively concealed from purchasers and prospective purchasers until
a purchase had been made and the wrapper removed from the candy.
All of the pieces of candy sold at retail for 1 cent each. Purchasers.
who happened to obtain one of the chocolate caramels were entitled
to and received without additional cost one of the lead pencils. Pur-
chasers who happened to obtain 1 of the red caramels were entitled
to and received witheut additional cost 1 of the pencil sets. The pur-
chaser of the last caramel or piece of candy in the assortment was
entitled to and received without additional cost 1 of the pencil sets.
The pencils and pencil sets were thus distributed to the purchasing
public wholly by lot or chance.

The sale of this particular assortment was discontinued by respond-
ent sometime during the year 1939. Prior to that time respondent
sold and distributed certain other assortments of candy which involved
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lot or chance features similar in all material respects to the plan
described above.

Par. 6. Retail .dealers who purchased respondent’s assortments of
candy and other merchandise from wholesalers and jobbers exposed
and sold such candy and other merchandise to the purchasing public
in accordance with the sales plan herein described. Respondent thus
Supplied to and placed in the hands of others the means of conducting
lotteries in the sale of his products. The use by respondent of such
sales plan or method and the sale of respondent’s products to the
purchasing public by and through the use of such sales plan or method
is a practice of a sort which is contrary to an established public policy
of the Government of the United States.

Par. 7. Many of the persons, firms, and corporations who sell and
distribute candy in competition with respondent are and have been
unwilling to adopt and use the sales plan or method used by respondent
in the sale and distribution of his-candy, or any other sales plan or
method involving the use of a game of chance, gift enterprise, or lot-
tery scheme, and such competitors refrain therefrom. The use by
Tespondent of such game of chance or lottery scheme has the tendency
and capacity to divert unfairly to respondent from his said com-
Petitors substantial trade in commerce among and between the various
States of the United States.

CONCLUSION

The acts and practices of the respondent as herein found are all to
the prejudice of the public and of respondent’s competitors, and con-
Stitute unfair methods of competition in commerce and unfair acts
and practices in commerce within the intent and meaning of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

_ This proceeding having been heard by the Federal Trade Commis-
Sion upon the complaint of the Commission (no answer having been
filed by respondent), testimony and other evidence taken before An-

rew B. Duvall, trial examiner of the Commission theretofore duly
designated by it, in support of the allegations of the complaint (no
testimony or other evidence being offered in opposition thereto), re-
Port of the trial examiner upon the evidence, and brief in support of
the complaint (no brief having been filed by respondent and oral
Argument not having been requested); and the Commission having
Mmade itg findings as to the facts and its conclusion that the respondent

as violated the provisions of the Federal Trade Commission Act.
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It is ordered, That the respondent, John Shapiro, individually and
trading as Federal Sales Co., or trading under any other name, his
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
and distribution of candy or any other merchandise in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

1. Selling or distributing candy or any other merchandise so packed
and assembled that sales of such candy or other merchandise to the
public are to be made or may be made by means of a game of chance,
gift enterprise, or lottery scheme.

2. Supplying to or placing in the hands of others for ultimate sale
to the public, assortments of candy composed of individually wrapped
pieces of candy of uniform size and shape but of .different colors,
such colors being effectively concealed, together with articles of mer-
chandise which are to be or may be given as prizes to purchasers
procuring pieces of said candy of a particular color.

3. Supplying to or placing in the hands of others any device which
is to be used or may be used in the sale or distribution of respondent’s
candy or other merchandise to the public by means of a game of
chance, gift enterprise, or lottery scheme,

4. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he
Las complied with this order.
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Complaint

Ix TuE MATTER OF

A. KRASNE, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF
SUBSEC, (¢) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 193¢

Docket 4280. Complaint, Aug. 28, 1940-—Decision, Nov, 14, 1941

Where a corporation engaged in purchasing, selling, and distributing food prod-
ucts at wholesale, buying a substantial portion of its requirements from
sellers in other States— )

Received and accepted allowances and discounts in lieu of brokerage in sub-
stantial amounts through, usually, purchasing commodities at prices lower
than those at which they were sold to other purchasers by an amount which
reflected all or a portion of the brokerage currently being paid by the sellers
to their respective brokers for effecting such sales:

Heild, That in receiving and accepting allowances and discounts in lieu of brok-
erage fees or commissions from sellers upon such purchases, it violated the
provisions of subsection (c¢) of section 2 of the Clayton Act, as amended by
the Robiuson-Patman Act.

Mr. John T. Haslett for the Commission.
Poses, Katcher & Driesen, of New York City, for respondent.

CoMPLAINT ?

The Federal Trade Commission having reason to believe that the

respondent named in the caption hereof, and hereinafter more par-
ticularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (c) of section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, approved
-June 19, 1936 (U. S. C. title 15, sec. 14), hereby issues its complaint
stating its charges with respect thereto as follows:
_ Paracrapn 1. Respondent, A, Krasne, Inc., is a corporation organ-
1zed and existing under the laws of the State of Delaware, with its
Principal office and place of business located at 845 East One Hundred
and Thirty-sixth Street, New York, N. Y. Respondent is engaged
In the business of purchasing, selling, and distributing food products
at wholesale.

Par. 2. In the course and conduct of its said business respondent
Purchases a substantial portion of its requirements from sellers located
In States other than the State in which the respondent is located,

bursuant to which purchases commodities are caused to be shipped
\_—
! By a stipulation between respondent and the Commission, approved October 15, 1940, the

;"mplulnt was amended, nunc pro tune, by correcting respondent’s name to “A. Krasne,
nc.ll
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and transported by the respective sellers thereof across State lines to
the respondent.

Par. 3. Since June 19, 1936, in connection with the purchase of its
requirements in interstate commerce, as aforesaid, respondent has re-
ceived and accepted allowances and discounts in lieu of brokerage in
substantial amounts.

Usually, the receipt and acceptance of the aforesaid allowances and
discounts in lieu of brokerage is accomplished by respondent by pur-
chasing commodities at prices lower than the prices at which such
commodities are sold to other purchasers thereof by an amount which
reflects all or a portion of the brokerage currently being paid by the
sellers of such commodities to their respective brokers for effecting
sales of such commodities to other purchasers.

Par. 4. The receipt and acceptance of allowances and discounts
in lieu of brokerage by respondent as set forth in paragraph 3 hereof
is in violation of subsection (c) of section 2 of the Clayton Act as
amended.

Report, F1NDINGS AS TO THE Facts, AND ORDER .

Pursuant to the provisions of an act of Congress entitled “An act
to supplement existing laws against unlawful restraints and monop-
olies and for other purposes,” approved October 15, 1914 (the Clayton
Act), as amended by an act of Congress approved June 19, 1936
(the Robinson-Patman Act) (U. S. C., title 15, sec. 13), the Federal
Trade Commission, on the 28th day of August 1940, issued and there-
after served its complaint in this proceeding upon respondent A.
Krasne, Inc., a corporation, charging the respondent with violation
of the provisions of subsection (c) of section 2 of the said act. After
the issuance and service of said complaint and the filing of respond-
ent’s answer the Commission, by order entered herein, granted
respondent’s motion for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening pro-
cedure and further hearings as to said facts and expressly waiving
the filing of briefs and oral argument, which substitute answer was
duly filed in the office of the Commission.

Thereafter this proceeding regularly came on for final hearing
before the Commission on said complaint, and substitute answer; and
the Commission, having duly considered the matter and being now
fully advised in the premises, makes this its findings as to the facts
and its conclusion drawn therefrom:



A. KRASNE, INC. 123
121 Order
FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent, A. Krasne, Inc., is a corporation organ-
ized and existing under the laws of the State of Delaware, with its
principal office and place of business located at 845 East One Hundred
and Thirty-sixth Street, New York, N. Y. Respondent is engaged
in the business of purchasing, selling, and distributing food products
at wholesale.

Par. 2. In the course and conduct of its said business respondent
purchases a substantial portion of its reauirements from sellers
located in States other than the State in which the respondent is
located, pursuant to which purchases commodities are caused to be
shipped and transported by the respective sellers thereof across
State lines to the respondent.

Par. 3. Since June 19, 1936, in connection with the purchase of
its requirements in interstate commerce, as aforesaid, respondent has
received and accepted allowances and discounts in lieu of brokerage
in substantial amounts,

Usually the receipt and acceptance of the aforesaid allowances
and discounts in lieu of brokerage is accomplished by respondent by
purchasing commodities at prices lower than the prices at which
such commodities are sold to other purchasers thereof by an amount
which reflects all or a portion of the brokerage currently being pdid
by the sellers of such commodities to their respective brokers for
effecting sales of such commodities to other purchasers.

CONCLUSION

In receiving and accepting allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of com-
Mmodities, as set forth in paragraph 8 hereof, the respondent has
Violated the provisions of subsection (c) of section 2 of an act of
Congress entitled “An act to supplement existing laws against un-
lawful restraints and monopolies and for other purposes,” approved
October 15, 1914 (the Clayton Act), as amended by an act of Con-
gress approved June 19, 1936 (the Robinson-Patman Act).

ORDER TQ CEASE AND DESIST

_This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission and the substitute answer
of respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
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waives all intervening procedure and fiirther hearings as to said
facts and expressly waives the filing of briefs and oral argument,
and the Commission having made its findings as to the facts and
conclusion that said respondent has violated the provisions of sub-
section (c¢) of secticn 2 of an act of Congress entitled “An act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes,” approved October 15, 1914 (the Clayton
Act), as amended by an act of Congress approved June 19, 1936 (the
Robinson-Patman Act), (U. S. C,, title 15, sec. 13) :

It is ordered, That in the course of commerce, as “commerce” is
defined in the aforesaid Clayton Act, the respondent A. Krasne, Inc.,
a corporation, its officers, agents, representatives, and employees,
directly or through any corporate or other device, do forthwith
cease and desist from:

1. Receiving or accepting, directly or indirectly, any allowance or
discount in lieu of brokerage fees or commissions in whatever manner
or form said allowances, discounts, brokerage fees, or commissions
may be offered, allowed, granted, paid, or transmitted.

2. Recelvmo' or accepting from sellers in any manner or form what-
ever, directly or indirectly, anything of value as a commission, brok-
erage fee, or other compensation, or any allowance, or discount in
lieu thereof upon purchases of commodities made by respondent,

It is /urtlzer ordered, That the said respondent shall, within 60
days after service upon it of this order, file with the Comm1ss1on a
report in writing setting forth in detail the manner and form in
which it has complied with this order.
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Syllabus

IN THE MATTER OF

EWEN CAMERON, TRADING AS MERCHANDISE SALES
SYNDICATE

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4417. Complaint, Dec. 14, 1940—Decision, Nov. 14, 1941

Where an individual engaged in competitive interstate sale and distribution
of billfolds, cameras, cosmetics, fountain pens, jewelry, smoking pipes,
wearing apparel, and other articles, including assortments thereof which
consisted of a large carton enclosing 80 or 81 small boxes, each holding
an article of merchandise costing said individual from less than 1 to 6
cents each, and customarily retailing for from 2 to 23 cents each; with
front of said carton constituting a pull card for use in sale and distribution
of said small boxes under a plan by which the ultimate purchaser, for the
10 cents paid, secured that box, number of which corresponded to that
secured by chance from card, and depicting thereon articies usually retail-
ing at more than 10 cents each, purportedly contained therein,—

Sold such assortments, through brokers, to distributors or wholesalers, retail
purchasers from whom exposed and sold them to the purchasing public in
accordance with aforesaid sales plan, involving a game of chance, in that
the facts as to which of a number of different .articles purchaser would
receive and whether or not the article secured was of less or greater value
than the purchase price, were determined wholly by lot or chance, not-
withstanding legend “Box may be opened and contents examined before
purchasing,” printed at the bottom of one side of the large carton in
type so small and inconspicuously placed as to be visible and legible only
upon the most minute examination, ‘and which, it was evident, was not
intended to, and did not, come to the attention of the purchasing public;
said dealer thereby supplying to and placing in the hands of others the
means of conducting lotteries in the sale of merchandise in accordance
with aforesaid plan or method, in competition with others who, unwilling
to adopt and use such or other sales method contrary to publie policy,
refrain therefrom;

With the result’that many dealers in and ultimate consumers of such merchan-
dise were attracted by said sales plan and the element of chance involved
therein, and were thereby induced to buy his said merchandise in prefer-
ence to that of his said competitors, and with effect of unfairly diverting
trade to him from them; to the substantial injury of competition in
commerce :

Held, That such ncts and practices were all to the prejudice and injury of the
public and competitors, and constituted unfair methods of competition in
commerce and unfair acts and practices therein.

Before AMr. W. W. Sheppard, trial examiner.

Mr. D. C. Daniel for the Commission.
Mr. Abram Z. Zietlein, of Chicago, 11, for respondent
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CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Ewen Cameron,
individually, and trading as Merchandise Sales Syndlcate, herein-
after referred to as respondent, has violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the interest of the public hereby issues
its complaint, stating its charges in that respect as follows:

Paracraru 1. Respondent, Ewen Cameron, is an individual trad-
ing under the name of Merchandise Sales Syndicate, with his prin-
mpal office and place of business located at 2738 North Sheffield Ave-
nue, Chicago, Ill. Respondent is now and for more than three years
last past has been engaged in the sale and distribution of smoking
plpes, jewelry, fountain pens, billfolds, knives, cosmetics, cameras,
wearing apparel, and other articles of merchandise to dealers. Re-
spondent causes, and has caused, said merchandise when sold to be
transported from his aforesaid place of business in the State of
Illinois to purchasers thereof at their respective points of location
in the various States of the United States and in the District of
Columbia. There is now and for more than three years last past
has been a course of trade by said respondent in such merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct.of
his business respondent is, and has been, in competition with other
individuals and with partnerships and corporations engaged in the
sale and distribution of like or similar merchandise in commerce
between and among the various States of the United States and in
the District of Columbia. '

Par. 2. In the course and conduct of his business, as described
in paragraph 1 hereof, respondent sells and has sold to dealers certain
assortments of said merchandise so packed and assembled as to
involve the use of a game of chance, gift enterprise, or lottery scheme
when said merchandise is sold and distributed to the consumers
thereof. One of said assortments is, and has been, sold and distrib-
uted to the purchasing public in substantially the following manner:

This assortment consists of a large cardboard carton in which is
contained a number of smaller cartons, each of which smaller cartons
contains an article of merchandise and on the end of each of said
smaller cartons there appears a number. One end of said large
carton is so constructed as to constitute a device commonly known
as a pull card. Such pull card contains a number of partially per-
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forated pull tabs and on the reverse side of each of said tabs there
appears a number which corresponds to the number appearing on
the end of one of said smaller cartons. Sales are 10 cents each and
each purchaser pulls one of said tabs from the pull card. The pur-
chaser is entitled to and receives the smaller carton bearing the
number which corresponds to the number appearing on the reverse
side of the tab pulled by such purchaser. The numbers on the
reverse sides of said tabs are effectively concealed from purchasers
and the prospective purchasers until selections have been made and
the tabs have been separated or removed from the said card. Many
of the said articles of merchandise contained in this assortment have
a normal retail value greater than 10 cents. The fact as to which
of said articles of merchandise a purchaser is to receive and whether
or not he receives an article of merchandise of greater retail value
than the amount to be paid therefor are thus determined wholly by
lot or chance.

Respondent sells and distributes, and has sold and distributed,
Various assortments of his merchandise, together with devices for
use in the sale or distribution of such merchandise, to the purchasing
bublic by means of a game of chance, gift enterprise, or lottery
scheme but the sales plans or methods employed in connection with
each of said assortments are substantially the same as the sales plans
or methods hereinabove described, varying only in detail.

Par, 3. Retail dealers who purchase respondent’s said assortments
of merchandise, either directly or indirectly, expose for sale and sell
the same to the purchasing public in accordance with the aforesaid
Sales plans or methods. Respondent thus supplies to, and places in
the hands of, others the means of conducting lotteries in the sale and
distribution of his merchandise in accordance with the sales plans or
methods hereinabove described. The use by respondént of said sales
Plans or method in the sale of his merchandise, and the sale of said
Merchandise by and through the use thereof and by the aid of said
Sales plans or methods, is a practice of a sort which is contrary to
an established public policy of the Government of the United States
and in violation of criminal laws.

Par. 4. The sale of merchandise to the purchasing public in the
Manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
t!le normal retail price thereof. Many persons, firms, and corpora-
tions who sell and distribute merchandise in competition with re-
SPondent, as above alleged, are unwilling to adopt and use said sales
Plans or methods or any sales plans or methods involving a game
of chance or the sale of a chance to win something by chance or any
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other sales plans or methods that are contrary to public policy and
such competitors refrain therefrom. Many dealers in and ultimate
consumers of said merchandise are attracted by said sales plans or
methods employed by respondent in the sale and distribution of his
merchandise and the element of chance involved therein and are
thereby induced to buy respondent’s merchandise in preference to
merchandise offered for sale and sold by said competitors of re-
spondent who do not use the same or equivalent sales plans or
methods. The use of said sales plans or methods by respondent
because of said game of chance has a tendency and capacity to and
does unfairly divert trade to respondent from his said competitors
who do not use the same or equivalent sales plans or methods and as
a result thereof substantial injury is being and has been done by
respondent to competition in commerce between and among the vari-
ous States of the United States and in the District of Columbia.

Par. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act. :

Rerort, FINDINGS A8 TO THE FaActs, AND ORDER .

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on December 14, 1940, issued and
subsequently served its complaint in this proceeding upon respondent
Ewen Cameron, individually and trading as Merchandise Sales Syn-
dicate, charging him with the use of unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. After the issuance of said
complaint and the filing of respondent’s answer thereto, testimony
and other evidence in support of the allegations of the complaint
were introduced by an attorney for the Commission and in opposi-
tion to the allegations of the complaint by attorneys for the re-
spondent before an examiner of the Commission theretofore duly
designated by it, and said testimony and other evidence were duly
recorded and fiked in the office of the Commission. Thereafter the
proceeding regularly came on for final hearing before the Commission
on said complaint, the answer thereto, testimony and other evidence,
report of the trial examiner and exceptions thereto, briefs in support
of the complaint and in opposition thereto, and oral arguments 0
counsel; and the Commission, having duly considered the matter
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and being now fully advised in the premises, finds that this pro-
teeding is in the interest of the public and makes this its findings as
to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

_ Paracrarr 1. Respondent, Ewen Cameron, is an individual trad-
Ing under the name Merchandise Sales Syndicate, with his principal
office and place of business located at 2738 North Sheffield Avenue,
Chicago, Ill. Respondent is now and has been since about 1936,
engaged in the sale and distribution of billfolds, cameras, cosmetics,
fountain pens, jewelry, smoking pipes, wearing apparel, and other
articles of merchandise. .

Par, 2. In the course and conduct of his business as aforesaid re-
Spondent causes, and has caused, said merchandise, when sold, to be
transported from his place of business in the State of Ilinois to
Purchasers thereof at their respective points of location in various
States of the United States and in the District of Columbia. There
18 now, and for several years last past has been, a course of trade by
Said respondent in such merchandise in commerce between and among
the various States of the United States and in the District of
Columbia.

Par. 3. Respondent sells and distributes assortments of merchan-
dise consisting of novelties and notions such as those mentioned in
Paragraph 1 hereof. He sells his assortments of merchandise through

Tokers to distributors or wholesale dealers who resell to retail dealers
?Vho, in turn, sell to consumers. During the approximately 4 years
In which he has been engaged in his present business his -volume of *
§ales has increased from about $20,000 the first year to about $70,000
In the last year. The contents of the assortments of merchandise
sold vary somewhat from time to time, but the method of sale of all
8uch assortments is substantially the same and is as follows: The
assortment consists of a large carton containing a number of small
boxes in each of which is packed an article of merchandise. The
front of the large carton is so constructed as to constitute a device
commonly known as a pull card. This pull card has a number of
Partially perforated pull tabs and on the back of each such tab a
Dumber appears which corresponds to a number appearing on one
of the smaller boxes contained in the large carton. Sales are 10
‘ents each, and a purchaser detaches one of the partially perforated
tabs from the pull card and receives the small box bearing the num-

er corresponding to the number appearing on the reverse side of
the tap pulled by such purchaser. This number on the reverse side
466506m—42—vol. 34——9
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of the tab is effectively concealed from view until the tab is separated
and removed from the pull card.

Each assortment of merchandise usnally consists of 80 or 81 articles,
and in case the assortments have 81 articles the purchaser who pulls
the last of the 80 tabs on the pull card receives, in addition to the
article of merchandise called for by the number on the reverse side
of that tab, one additional article of merchandise without further
charge. Respondent occasionally purchases job lots of merchandise
and the individual items packed in assortments vary according to
the marchandise he has available at any given time. The cost to
respondent of the individual articles in said assortments also varies
from time to time. As of July 1940 the cost of the individual items
in one such assortment ranged from slightly less than 1 cent each
to 6 cents each. The usual and customary retail prices of the articles
included in assortments sold by the respondent range from 2 or 3 cents
each to approximately 25 cents each.

Par. 4. Retail dealers who purchase respondent’s assortments of
merchandise expose for sale and sell the same to the purchasing pub-
lic in accordance with the aforesaid sales plan or method.

Respondent testified that any purchaser is free to examine the
merchandise drawn and decline to accept and pay for it if he S0
desires, and that the retail dealer is informed that unsold merchan-
dise may be returned. However, the only notice to the purchasing
public is the legend “Box may be opened and contents examined before
purchasing” printed at the bottom of one side of the large carton
in type so small and so inconspicuously placed as to be visible and
legible only upon the most careful and minute examination, The
conclusion is drawn from the size and placing of this notice that
it is not intended to, and does not, come to the attention of the
purchasing public.

The large carton has on its front beside the pull card pictures of
articles of merchandise which usually and customarily retail at more
than 10 cents each and which are purportedly contained in the
assortment. Among the articles so pictured are a pipe, a necktie, &
billfold, a razor, and a cigarette lighter. These pictorial representd-
tions have the capacity and tendency, when taken in connection with
the method of sale used, to create in the minds of members of the
purchasing public the belief that among the articles of merchandise
in the assortment there are some of a value greater than 10 cents.

The sale of merchandise to the purchasing public in the aforesa!
manner involves a game of chance in that the fact as to which of &
number of different articles of merchandise the purchaser wil
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Teceive, and whether or not he receives an article of merchandise
of less or greater value than the purchase price, is determined wholly
by lot or chance. Respondent thus supplies to and places in the
hands of others the means of conducting lotteries in the sale of
Mmerchandise in accordance with the aforesaid plan or method.

Par. 5. In the conduct of his business respondent is in competition
with other sellers of like articles of merchandise who do not use, and
are unwilling to adopt and use, any sales plan or method involving a
game of chance or any other sales plan or method contrary to public
Policy, and such competitors refrain therefrom. Many dealers in
and ultimate consumers of such merchandise are attracted by the
Sales plan or method employed by respondent in the sale and distri-
bution of his merchandise and the element of chance involved therein,
and are thereby induced to buy respondent’s merchandise in prefer-
®hce to merchandise offered for sale by said competitors of respond-
€nt who do not use the same or equivalent sales plans or methods.
The use of said sales plan or method by respondent, because of said
game of chance, has a tendency and capacity to, and does, unfairly
divert trade to respondent from competitors who do not use the same
Or equivalent methods of sale, and as a result thereof substantial
Injury is being done, and has been done, by respondent to competition
It commerce between and among the various States and in the

istrict of Columbia.

CONCLUSION

The aforesaid acts and practices of respondent are all to the
Prejudice and injury of the public and of respondents’ competitors
and constitute unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning of the

ederal Trade Commission Act.

ORDER TO CEASE AND DESIST

.This proceeding having been heard by the Federal Trade Com-
Mission upon the complaint of the Commission, the answer of
Tespondent, testimony and other evidence in support of the allega-
lons of said complaint and in opposition thereto taken before an
®Xaminer of the Commission theretofore duly designated by it,
- Teport of the trial examiner and exceptions thereto, briefs in support
of the complaint and in opposition thereto, and oral arguments of
cOlmsel, and the Commission having made its findings as to the facts
and jts conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act:
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It is ordered, That the respondent Ewen Cameron, an individual,
trading as Merchandise Sales Syndicate, or under any other name,
his representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale, and distribution of novelties and other merchandise in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from—

1, Selling or distributing novelties, or any merchandise, so packed
or assembled that sales of such novelties or other merchandise to the
public are to be made, or may be made, by means of a game of chance,
gift enterprise, or lottery scheme.

2. Supplying to or placing in the hands of others push- or pnll-
cards, punchboards, or other lottery devices, either with assortments
of novelties or other merchandise or separately, which said push- or
pull-cards, punchboards, or other lottery devices are to be used, or
may be used, in selling or distributing said novelties or other mer-
chandise to the public. )

3. Selling or otherwise disposing of any novelties or other mer-
chandise by means of a game of chance, gift enterprise, or lottery
scheme. .

1t is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission 2
report in writing setting forth in detail the manner and form in
which he has complied with this order.
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Syllabus

Ix T MATTER OF

MINERAL WELLS CRYSTAL PRODUCERS, INC,

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC., 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 4512. Complaint, May 29, 1941—Decision, Nov, 14, 1941

Where a corporation engaged in the processing and in the competitive inter-
state sale and distribution of mineral erystals for the treatment of cer-
tain ailments; in statements and Jegends on leaflets, letterheads, billheads,
8ales invoices, display cards and other advertising material, and on the
labels and outer wrappings of the product’s containers, directly or by
Implication—

(a) Represented through inclusion of words “Minernl Wells” as a part of its
corporate name and through such use of them in aforesaid statements as
“Mineral Wells Crystals,” “Made in Mineral Wells, Tex.,” and “Made from
Texas mineral water,” that its mineral crystals were produced exclusively
from mineral water obtained in its natural state from the earth at or in
the vicinity of Mineral Wells, Tex.;

he facts being its said product was not processed from mineral water thus ob-
tained at or in the vicinity of said eity,—which for a long period had been
well and favorably known for its mineral water containing certain constit-
uents, and name of which had long been associated by a substantial por-
tion of the purchasing public with the wells located in its vicinity—and
was not made directly from any patural mineral water, but was prepared
through mixing ordinary water from the mains of aforesaid city with commer-
cial chemicals purchased by said corporation from chemical companies obtain-
Ing their raw materials hundreds of miles distant, and thereafter heating
and processing the solution; and

(@) Represented that its said product had been endorsed or tested as to qual-
ity and fitness by some governmental, scientific or other recognized agency
empowered and qualified to certify as to the attributes thereof, through use
of such words and legends as “CERTIFIED Mineral Wells Crystals,” “Use

T Certified Mineral Crystals,” and “Certified Mineral Crystals”;

he facts being its said product was not properly described as “Certified” inas-
much ag it had never been endorsed or tested as to quality or fitness by
any recognized agency whatever; '

h effect of misleading and deceiving a substantial portion of the purchas-

Ing public as to its product and the place of origin thereof, and of thereby

Inducing it to purchase substantial quantities of sald product whereby

trade was diverted unfairly to it from its competitors, including many who

do not misrepresent their products or the places of origin thereof; to the

Substantial injury of competition in commerce:

', That such acts and practices, under the clrcumstances set forth, were all

to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce,

Ur. J. V. Bufington for the Commission.
Ur. A E. Brooks, of Fort Worth, Tex., for respondent.

Wit

. I,
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Pursuant to the provisions of the Federal Trade Comimission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Mineral Wells Crystal
Producers, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:

ParacrarH 1. Respondent, Mineral Wells Crystal Producers, Inc.
is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of Texas, with its office and principal
place of business located in Mineral Wells, Tex.

Par. 2. Respondent is now, and for more than 1 year last past has
been, engaged in the processing and in the sale and distribution of
certain mineral crystals intended for use in the treatment of certain
ailments of the human body. Respondent causes and has caused said
mineral crystals, when sold, to be transported from its place of busi-
ness in the State of Texas to purchasers thereof located in various
other States of the United States and in the District of Columbia-
Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in its said product in commerce between
and among the various States of the United States and in the District
of Columbia.

Par. 3. The respondent is now, and at all times mentioned herein
has been, in substantial competition with other corporations and with
individuals, firms, and partnerships also engaged in the processing
and in the sale and distribution in commerce between and among the
various States of the United States and in the District of Columbi®
of mineral crystals and other medicinal preparations intended for the
same or substantially the same uses as those for which respondent’
product is intended.

Par. 4. In the course and conduct of its aforesaid business, respond
ent has made and is now making false and misleading representation®
with respect to its said product and the source and origin thereol:
Such representations have taken the form of statements and Jegends
imprinted on leaflets, letterheads, billheads, sales invoices, display
cards, and other advertising material, which respondent has cause
and is causing to be distributed among purchasers and prospectiv®
purchasers, and on the labels and outer wrappings of the containers
in which respondent’s product is packed, displayed and sold. Amopng:

*
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and typical of, the false, misleading, and deceptive statements and
representations so made and distributed are the following:

MINERAL WELLS CRYSTAL I’RODUCERS, INC.
Manufacturers
CERTIFIED
Mineral Wells
Crystals

Made in Mineral Wells, Tex.
Made from Texas mineral water.

Here's to Iealth
Use Certified Mineral Crystals

" Certified Mineral Crystals
Processed and distributed by
Mineral Wellg Crystal Producers, Inc.
Mineral Wells, Texas.

" Par. 5. Through the use of the aforesaid representations, and others
of similar import not specifically set out herein, the respondent rep-
Te§e11ts and has represented, directly or through inference that its
Iineral crystals are produced exclusively from mineral water obtained
N its natural state from the earth at or in the vicinity of Mineral Wells,
€x., and that said product has been endorsed or attested as to quality
and fitness by some governmental, scientific or other recognized agency
®mpowered and qualified to certify as to the attributes of said product.
Par. 6. Such representations on the part of the respondent are false
ind misleading. In truth and in fact, respondent’s product is not
nd has not been processed from mineral water obtained in its natural
Sate from the earth at or in the vicinity of Mineral Wells, Tex.,
Nor'is it or has it been made directly from Texas mineral water or
fom any other natural mineral water as it is taken from the earth.
. he preparation of said product, on the contrary, consists of mixing
Ordinary water from the city water mains of Mineral Wells, Tex.,
With commercial chemicals purchased by respondent trom one or more
themica] companies operating and obtaining their raw materials
Undreds of miles from the city of Mineral Wells, Tex., heating the
Solution thus obtained until it reaches a proper gravity, and then
.C0oling the concentrate in refrigerated compartments. Respondent’s
Product is not properly described as “Certified,” inasmuch as said
Product has never been endorsed or attested as to quality or fitness
Y any governmental, scientific, or any other recognized agency
Whatever.
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Par. 7. The city of Mineral Wells, Tex., has over a long period of
time become well and favorably known for its mineral water contain-
ing certain constituents. The words “Mineral Wells,” when used in
connection with mineral water or a derivative thereof, have been for
many years last past, and are now, associated in the minds of a sub-
stantial portion of the purchasing public with the wells located at
or in the vicinity of the city of Mineral Wells, Tex. The use by the
respondent of the words “Mineral Wells” in connection with its product
constitutes a representation to the public that said product is processed -
from water obtained from such wells.

Par. 8. The use by the respondent of the words “Mineral Wells”
as a part of its corporate name constitutes within itself a false and
misleading representation that respondent’s product is produced from
mineral water obtained from wells at Mineral Wells, Tex.

Par. 9. Among the competitors of respondent referred to in para-
graph Three hereof are many who do not misrepresent their said prod-
ucts or the places of origin thereof.

PR, 10. The use by the respondent of the acts and practices herein
set forth has had, and now has, the tendency and capacity to, and
does, mislead and deceive a substantial portion of the purchasing
public into an erroneous and mistaken belief as to respondent’s
product and the place of origin thereof, and to induce such portion
of the public to purchase substantial quantities of said product as
the result of such erroneous and mistaken belief. In consequence,
trade has been diverted unfairly to respondent from its competitors,
with the result that substantial injury has been done, and is being
done, by respondent to competition in commerce between and among
the various States of the United States and in the District of
Columbia. ,

Par. 11. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public
and of respondent’s competitors, and constitute unfair methods of
competition in commerce within the intent and meaning of the Fed-
eral Trade Commission Act.

Rerort, F1NpINGS AS To THE Facts, AND OrbER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 29, 1941, issued, and on
June 2, 1941, served its complaint in this proceeding upon respond-
ent, Mineral Wells Crystal Producers, Inc., charging it with the use
of unfair methods of competition in commerce in violation of the
provisions of said act. After the issuance of said complaint and the
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filing of respondent’s answer, the Commission, by order entered
herein, granted respondent’s motion for permission to withdraw said
answer and to substitute therefor an answer admitting all the mate-
rial allegations of fact set forth in said complaint and waiving all
intervening procedure and further hearing as to said facts, which
Substitute answer was duly filed in the office ‘of the Commission.
Thereafter, this proceeding regularly came on for final hearing before
the Commission on the said complaint and substitute answer, and
the Commission, having duly considered the matter; and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

_ Paracrapnm 1. Respondent, Mineral Wells Crystal Producers, Inc.,
13 a corporation organized, existing, and doing business under and
by virtue of the laws of the State of Texas, with its office and prin-
¢ipal place of business located in Mineral Wells, Tex.

Par. 2. Respondent is now, and for more than one year last past
has been, engaged in the processing and in the sale and distribution
of certain mineral crystals intended for use in the treatment of
Certain ailments of the human body. IRespondent causes and has
Caused said mineral crystals, when sold, to be transported from its
place of business in the State of Texas to purchasers thereof located
In various other States of the United States and in the District of
Columbia. Respondent maintains, and at all times mentioned herein
has maintained, a course of trade in its said product in commerce
between and among the various States of the United States and in
the District of Columbia.

Par. 3. The respondent is now, and at all times mentioned herein
hag been, in substantial competition with other corporations and
With individuals, firms, and partnerships also engaged in the proc-
essing and in the sale and distribution in commerce between and
Among the various States of the United States and in the District
of Columbia of mineral crystals and other medicinal preparations
Intended for the same or substantially the same uses as those for
Which respondent’s product is intended.

Par. 4. In the course and conduct of its aforesaid business, re-
Spondent has made and is now making false and misleading repre-
Sentations with respect to its said product and the source and origin
thereof. Such representations have taken the form of statements
0d legends imprinted on leaflets, letterheads, billheads, sales in-
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voices, display cards and other advertising material which respond-
ent has caused and is causing to be distributed among purchasers
and prospective purchasers, and on the labels and outer wrappings of
the containers in which respondent’s product is packed, displayed
and sold. Among, and typical of, the false, misleading and decep-
tive statements and representations so made and distributed are the
following :
MINERAL WELLS CRYSTAL PRODUCERS, INC.,
Manufacturers
. CERTIFIED

Mineral Wells
Crystals

Made in Mineral Wells, Tex.
Made from Texas mineral water.

Here’s to Health
Use Certified Mineral Crystals

Certified Mineral Crystals
Processed and distributed by
Mineral Wells Crystal Producers, Inec.
Mineral Wells, Tex.

Par. 3. Through the use of the aforesaid representations, and
others of similar import not specifically set out herein, the respondent
represents and has represented, directly or through inference that its
mineral crystals are produced exclusively from mineral water ob-
tained in its natural state from the earth at or in the vicinity of
Mineral Wells, Tex., and that said product has been endorsed or
attested as to quality and fitness by some governmental, scientific or
other recognized agency empowered and qualified to certify as to
the attributes of said product.

Par. 6. Such representations on the part of the respondent are
false and misleading. In truth and in fact, respondent’s product is
not and has not been processed from mineral water obtained in its
natural state from the earth at or in the vicinity of Mineral Wells,
Tex., nor is it or has it been made directly from Texas mineral water
or from any other natural mineral water as it is taken from the earth.
The preparation of said product, on the contrary, consists of mixing
ordinary water from the city water mains of Mineral Wells, Tex.,
with commercial chemicals purchased by respondent from one or
more chemical companies operating and obtaining their raw materials
hundreds of miles from the city of Mineral Wells, Tex., heating the
solution thus obtained until it reaches a proper gravity, and then
cooling the concentrate in refrigerated compartments. Respondent’s
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Product is not properly described as “Certified,” inasmuch as said
product has never been endorsed or attested as to quality or fitness
by any governmental, scientific, or any other recognized agency
Whatever.

Par. 7. The city of Mineral Wells, Tex., has over a long pericd of
time become well and favorably known for its mineral water contain-
ing certain constitutents. The words “Mineral Wells,” when used in
connection with mineral water or a derivative thereof, have been
for many years last past, and are now, associated in the minds of
a substantial portion of the purchasing public with the wells located
at or in the vicinity of the city of Mineral Wells, Tex. The use by
the respondent of the words “Mineral Wells” in connection with its
Product constitutes a representation to the public that said product
18 processed from water obtained from such wells.

Par. 8. The use by the respondent of the words “Mineral Wells”
s a part of its corporate name constitutes within itself a false and
misleading representation that respendent’s product is produced
from mineral water obtained from wells at Mineral Wells, Tex.

Par. 9. Among the competitors of respondent referred to in para-
graph 3 hereof are many who do not misrepresent their said products
or the places of origin thereof.

Par. 10. The use by the respondent of the acts and practices herein
set forth has had, and now has, the tendency and capacity to, and
does, mislead and deceive a substantial portion of the purchasing
Public into an erroneous and mistaken belief as to respondent’s prod-
uct and the place of origin thereof, and to induce such portion of
the public to purchase substantial quantities of said product as the
Tesult of such erroneous and mistaken belief. In consequence, trade
has been diverted unfairly to respondent from its competitors, with
the result that substantial injury has been done, and is being done,
by respondent to competition in commerce between and among the
Various States of the United States and in the District of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and of respondent’s
Competitors, and constitute unfair methods of competition in com-
Mmerce within the intent and meaning of the Federal Trade Commis-
sion Act.

ORDER TO CEASE AND DESIST

_ This proceeding having been heard by the Federal Trade Commis-
Slon upon the complaint of the Commission and the answer of respond-
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ent, in which answer respondent admits all the material allegations
of fact set forth in said complaint, and states that it waives all inter-
vening procedure and further hearing as to said facts, and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act;

1t is ordered, That the respondent, Mineral Wells Crystal Producers,
Inc., a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of mineral crystals in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Using the statement or legend, “Made in Mineral Wells, Tex.,” or
any statement or legend of similar import or meaning, on its leaflets,
billheads, sales invoices, display cards, or other advertising material,
in connection with the sale or the offering for sale of any mineral
crystals not produced exclusively from mineral water obtained in its
natural state from the earth within the city of Mineral Wells, Tex., or
from the vicinity thereof. '

2. Using the statement or legend, “Made from Texas Mineral
\Vater,” or any other statement or legend of similar import or mean-
ing, on its leaflets, billheads, sales invoices, display cards, or other
advertising material in connection with the sale or the offering for sale
of any mineral crystals not produced exclusively from mineral water
obtained in its natural state from the earth within the State of Texas.

8. Using the words “Mineral Wells,” or any simulation thereof,
in its corporate or trade name, or in any manner to designate, describe,
or refer to its business in connection with the sale or the offering for
sale of any mineral crystals not produced exclusively from mineral
water obtained in its natural state from the earth within the city of
Mineral Wells, Tex., or from the vicinity thereof. '

4. Using the “ord “Certified,” or any other word or words of similar
import or meaning, on its advertlsmv material, or otherwise, to rep-
resent or to imply that respondent’s product has been endorsed or at-
tested as to quality or fitness by some governmental, scientific, or other
recognized agency empowered and qualified to certify to such facts,
when such an endorsement or attestation has not been obtained.

1t is further ordered, That the respondent shall within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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Ix THE MATTER OF

CHARLES CAMPBELL BUTTENFIELD, SR., TRADING AS
DEAN CABOT

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
QF SEC. § OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket }49). Complaint, Apr. 26, 19}1—Decision, Nov. 17, 1941

Where an individual engaged in interstate sale and distribution of its “Caboteks”
medicinal preparation for women; in advertisements disseminated through
the mails, newspapers and other advertising literature—

(8) Represented, directly and by implication, that its said “Caboteks” was a
cure or remedy for delayed menstruation and a competent and effective treat-
ment therefor, and was safe for use, the facts being that it was not such a
cure or treatment; it contained certain drugs in sufficient quantity to cause
serious and irreparable injury to health if used under prescribed or usual
conditions; might result in serious gastrointestinal disturbances and, where
used to interfere with the normal course of pregnancy, in infection of the
uterus and blood poisoning, and might also produce a severe circulatory con-
dition tending to produce abortion; and severe toxic effects and even a
gangrenous condition in the limbs, or other serious or irreparable injury to
health; and

() Failed to reveal facts material in the light of the aforesald representations
and that the use of said preparation under prescribed or usual conditions,
might have aforesaid dangerous results;

With effect of misleading and deceiving a substantial portion of the purchas-
ing publie into the erroneous belief that such representations were true, and
thereby to induce purchase thereof by it:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and deceptive
acts and practices in commerce.

Uy, William L, Taggart for the Commission.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Charles Campbell
Buttenﬁeld, Sr., an individual, trading as Dean Cabot, hereinafter
referred to as respondent, has violated the provisions of the said act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
Stating its charges in that respect as follows:

. Paracrarn 1. Respondent, Charles Campbell Buttenfield, Sr., is an
Individual trading as Dean Cabot, with his office and principal place
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of business at 227 North Homewood Avenue, Pittsburgh, Pa., from
which address he transacts business under the above trade name.

Par. 2. The respondent is now, and for more than one year last
past has been, engaged in the sale and distribution of a certain medici-
nal preparation designated as Caboteks,

In the course and conduct of his business, the respondent causes
said medicinal preparation when sold to be transported from his place
of business in the State of Pennsylvania to purchasers thereof located
in other States of the United States and in the District of Columbia.

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said medicinal preparation in commerce
between and among the various States of the United States and in the
District of Columbia. '

Par. 3. In the course and conduct of his aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concern-
ing his said product by the United States mails and by various other
means in commerce, as commerce is defined in the Federal Trade Com-
mission Act; and respondent has also disseminated and is now dissem-
inating, and has caused and is now causing the dissemination of, false
advertisments concerning his said product, by various means, for the
purpose of inducing, and which are likely to induce, directly or indi-
rectly, the purchase of his said product in commerce, as commerce is
defined in the Federal Trade Commission Act.

Among and typical of the false, misleading, and deceptive state-
“ments and representations contained in said false advertisements,
disseminated and caused to be disseminated as hereinabove set forth,
by the United States mails and by advertisements in newspapers and
other advertising literature, are the following:

Women—Use my medicine containing that exclusive, necessary, additional
ingredient, making it the most reliable. Churchill 2219. Dean Cabot, Home-
wood, Pittsburgh.

Women—Prove to yourselves which medicine is reliable by trying other
medicines first, then trying Caboteks. Dean Cabot, Churchill 2219.

Medicine for Women, Dean Cabot, Churchill 2219.

Par. 4. By the use of the representations hereinabove set forth
and other representations similar thereto not specifically set forth
herein, the respondent represents and has represented, directly and
by implication, that his medicinal preparation, designated as Cabot-
eks, is a cure or remedy for delayed menstruation and is a competent
and effective treatment therefor, and that said preparation is safe
for use.
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Par. 5. The foregoing representations are grossly exaggerated,
false, and, misleading. In truth and in fact, the medicinal prepara-
tion sold and distributed by the respondent as aforesaid, designated
as Caboteks, is not a cure or remedy for delayed menstruation and
Is not a competent or effective treatment therefor. Moreover, said
Preparation is not safe for use, as it contains the drugs ergotin, apiol
green, oil savin, and quinine sulphate.

The aforesaid drugs are present in the said medicinal preparation
in quantities sufficient to cause serious and irreparable injury to
health if said preparation is used under the conditions prescribed
in said advertisements or under such conditions as are customary
Or usual,

Such use of said medicinal preparation may result in gastro-
intestinal disturbances such as catharsis, nausea, and vomiting, with
Pelvic congestion, inflammation and congestion of the uterus leading
t0 excessive uterine hemorrhage, and in those cases where this
Preparation is used to interfere with the normal course of pregnancy,
Such use may result in uterine infection with extension to other
Pelvic and abdominal structures, and to the bloodstream, causing a
condition known as septicemia or blood poisoning.

The use of said preparation as aforesaid may also produce a severe
Circulatory condition by the constriction of the blood vessels and
Contraction of the involuntary muscles, tending tp produce abortion
I some instances, often with violent poisonous effects upon the human
System. Such use as aforesaid may also produce severe toxic condi-
.tiOHS such as hemorrhagic diarrhea, and in some instances produc-
Ing a gangrenous condition in the lower limbs or other serious or
Irreparable injury to health.

Par. 6. The advertisements disseminated by the respondent as
aforesaid constitute false advertisements for the further reason that
they fail to reveal facts material in the light of the representations
“ontained therein, and fail to reveal that the use of said preparation
under the conditions prescribed in said advertisements, or under such
onditions as are customary or usual, may cause gastrointestinal dis-
turbances and excessive congestion and hemorrhage of the pelvie
Organs, and in the case of pregnancy, may cause uterine infection
nd blood poisoning.

Par. 7. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations with respect to his
Preparation, disseminated as aforesaid, has had and now has, the
Capacity and tendency to, and does, mislead and deceive a sub-
Stantial portion of the purchasing public inte the erroneous and
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mistaken belief that such statements, representations and advertise-
ments are true, and to induce a portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase respond-
ent’s medicinal preparation.

Par. 8. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act,

Rerort, Finpines as To THE Facrs, ANp OrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on April 26, 1941, issued, and on
April 28, 1941, served, its complaint in this proceeding upon respond-
ent Charles Campbell Buttenfield, Sr., an individual trading as Dean
Cabot, charging him with the use of unfair and deceptive acts and
practices in commerce in violation of the provisions of said act.
After the issuance and service of said complaint and filing of respond-
ent’s answer, the Commission, by order entered herein, granted re-
spondent’s motion for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint, and waiving all intervening
procedure and further hearing as to said facts, which substitute
answer was duly filed in the office of the Commission. Thereafter,
this proceeding regularly came on for final hearing before the Com-
mission on the said complaint and substitute answer, and the Com-
mission having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its finding as to the facts and con-
clusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Charlés Campbell Buttenfield, Sr., is an
individual trading as Dean Cabot, with his office and principal place
of business at 227 North Homewood Avenue, Pittsburgh, Pa., from
which address he transacts business under the above trade name.

Par. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of a certain medicinal
preparation designated as Caboteks, which is intended for use in the
treatment of disease in women and intended to affect a function of
the female body, and thus constitutes a “drug” as that term is defined
in the Federal Trade Commission Act.
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In the course and conduct of his business, the respondent causes
said medicinal preparation when sold to be transported from his place
of business in the State of Pennsylvania to purchasers thereof located
in other States of the United States and in the District of Columbia.

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said medicinal preparation in commerce
between and among the various States of the United States and in
the District of Columbia.

Par. 8. In the course and conduct of his aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements con-
cerning his said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act; and respondent has also disseminated and is
how disseminating, and has caused and is now causing the dissemina-
tion of, false advertisements concerning his said product, by various
Means, for the purpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of his said product in commerce,
as commerce is defined in the Federal Trade Commission Act.

Among and typical of the false, misleading and deceptive state-
Ients and representations contained in said false advertisements, dis-"
seminated and caused to be disseminated as hereinabove set forth, by
the United States mails and by advertisements in newspapers and
other advertising literature, are the following:

Women—Use my medicine contalning that exclusive, necessary, additional
Ingredient, making it the most reliable. Churchill 2219, Dean Cabot, Home-
Wwood, Pittsburgh.

Women—Prove to yourselves which medicine is reliable by trying other
Dedicines first, then trying Caboteks. Dean Cabot, Churchill 2219,

Medicine for Women, Dean Cabot, Churchill 2219.

Par. 4. By the use of the representations hereinabove set forth and
other representations similar thereto not specifically set forth herein,
the respondent represents and has represented, directly and by impli-
cation, that his medicinal preparation, designated as Caboteks, is a
Cure or remedy for delayed menstruation and is a competent and
effective treatment therefor, and that said preparation is safe for
use,

Par. 5. The foregoing representations are grossly exageerated, false
and misleading. In truth and in fact, the medicinal preparation sold
and distributed by the respondent as aforesaid, designated as Cabo-
teks, is not a cure or remedy for delayed menstruation and is not a
tompetent or effective treatment therefor. Moreover, said prepara-
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tion is not safe for use, as it contains the drugs ergotin, apiol green,
oil savin, and quinine sulphate.

- The aforesaid drugs are present in the said medicinal preparation in
quantities suflicient to cause serious and irreparable injury to health
if said preparation is used under the conditions prescribed in said
advertisements or under such conditions as are customary or usual.

Such use of said medicinal preparation may result in gastroin-
testinal disturbances such as catharsis, nausea, and vomiting, with
pelvic congestion, inflammation and congestion of the uterus, leading
to excessive uterine hemorrhage, and in those cases where this prepa-
ration is used to interfere with the normal course of pregnancy, such
use may result in uterine infection with extension to other pelvic and
abdominal structures, and to the bloodstream, causing a condition
known as septicemia or blood poisoning,

The use of said preparation as aforesaid may also produce a severe
circulatory condition by the constriction of the blood vessels and the
contraction of the involuntary muscles, tending to produce abortion in
some instances, often with violent poisonous effects upon the human
system. Such use as aforesaid may also produce severe toxic condi-
tions such as hemorrhagic diarrhea, and in some instances producing
a gangrenous condition in the lower limbs or other serious or irreparable
injury to health.

Par. 6. The advertisements disseminated by the respondent as afore-
said constitute false advertisements for the further reason that they
fail to reveal facts material in the light of the representations con-
tained therein, and fail to reveal that the use of said preparation under
the conditions prescribed in said advertisements, or under such condi-
tions as are customary or usual, may cause gastrointestinal disturb-
ances and excessive congestion and hemorrhage of the pelvic organs,
and in the case of pregnancy, may cause uterine infection and blood
poisoning.

Par. 7. The use by the respondent of the foregoing false, deceptive
and misleading statements and representations with respect to his
preparation, disseminated as aforesaid, has had and now has, the
capacity and tendency to, and does, mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken belief
that such statements, representations and advertisements are true,
and to induce a portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase respondent’s medicinal
preparation.
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CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public, and constitute unfair
and deceptive acts and practices in commerce within the intent and
Ieaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
Mmission on the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that he
Wwaives all intervening procedure and further hearing as to said
facts, and the Commission having made its findings as to the facts
and 1t= conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act.

1t is ordered, That the respondent Charles Campbell Buttenfield,
Sr., an individual trading as Dean Cabot, or trading under any other
hame, his representatives, agents, and employees, directly or through
any corporate or other device, in connection with the offering for
sale, sale, or distribution of his medicinal preparation known as
“Caboteks,” or any other preparation of substantially similar com-
Position or possessing substantially similar properties, whether sold
under the same name or in any other name, do forthwith cease and
desist from directly or indirect]y

1. Disseminating, or causing to be disseminated, any advertise-
ment (a) by means of the United States mail, or (b) by any means
in commerce, as “commerce” is defined in the Federal Trade Com-
Inission Act, which advertisement represents, directly or through
inference, that said preparation constitutes a competent or effective
treatment, cure, or remedy for delayed menstruation, or is a com-
betent or effective treatment therefor, or that said preparation is.
safe for use; or which advertisement fails to reveal that the use of
such preparation may cause gastrointestinal disturbances and con-
gestion and hemorrhage of the pelvic organs, and in a case of
Pregnancy may cause uterine infection and blood poisoning, and
other dangerous effects.

2. Disseminating, or causing to be disseminated, any advertise-
ment by any means for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, of said
DPreparation, which advertisement contains any of the representa-
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tions prohibited in paragraph 1 hereof, or which advertisement
fails to reveal the dangerous consequences which may result from
the use of said preparation as required in said paragraph 1 hereof.

It is further ordered, That the respondent shall, within ten days
after service upon him of this order, file with the Commission an in-
terim report in writing stating whether he intends to comply with
this order, and, if so, the manner and form in which he intends to
comply; and that within sixty days after service upon him of this
order, respondent shall file with the Commission a report in writ-
ing, setting forth in detail the manner and form in which he
has complied with this order.
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Ix tHE MATTER OF

TITUS BLATTER & COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4306. Complaint, Sept. 6, 1940—Decision, Nov. 18, 1941

Wherein a corporation engaged in the competitive interstate sale and distribu-
tion of various textile fabrics trade named and marked “Pearlglow,”—
F‘alse]y represented, through use of word “sunfast” in advertisements and on

labels and otherwise, that its sald fabrics would not change color, lose color,
or otherwise devlate from the original color, when exposed to the light of
: the sun;

With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the erroneous belief that said claim was true,
with result that a number thereof bought a substantial volume of its said
“Pearlglow” fabries:

Held, That such acts and practices were all to the prejudice and injury of the
public, and constituted unfair and deceptive acts and practices in com-
merce.

Mr, Robert Mathis, Jr. for the Commission.
Mr. Solomon Silverstein, of New York City, for respondent.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Titus Blatter & Co.,
& corporation, hereinafter referred to as respondent, has violated the
Provisions of said act, and it appearing to the Commission that a
Proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracrarm 1. Respondent, Titus Blatter & Co., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its principal office and place of
business at 164 Fifth Avenue, in the city of New York, and State of
New York.

Pag, 2. Respondent is now, and for more than 1 year last past has
been, engaged in the business of selling and distributing various
grades and types of textile fabrics trade named and marked “Pearl-
glow.” Respondent sells its products to members of the purchasing
Public situated in the various States of thé United States and in the
District of Columbia, and causes said products, when sold, to be
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transported from its place of business in the State of New York to the
purchasers thereof at their respective points of location in various
States of the United States other than the State of New York and
in the District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in said products
in commerce between and among the various States of the United
States and in the District of Columbia.

Par. 3. In the course and conduct of its business, in the offering for
sale, sale and distribution of its products in commerce as herein de-
scribed, and for the purpose of inducing the purchase thereof by the
public, respondent has stated in advertisements, on labels, and other-
wise that its fabrics designed by the name “Pearlglow” are “sunfast.”

Par. 4 By the use in advertisements, on labels, and otherwise, of '
the statement that its fabrics designated “Pearlglow” are “sunfast”
respondent has represented that said fabrics will not change color,
lose color, or otherwise deviate from thelr original color when exposed
to the light of the sun.

Par. 5. In truth and in fact respondent’s fabrics, above referred to,
and designated by it “Pearlglow,” are not “sunfast,” for the reason
that said fabrics will change color, lose color, or otherwise deviate
from their original color when exposed to the light of the sun.

Par, 6. The use by the respondent of the aforesaid false and mis-
leading statement that its fabrics designated by the name “Pearlglow”
are “sunfast” has had, and now has, a tendency and capacity to, and
does, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that said statement is
true. On account of this erroneous and mistaken belief, so induced
by respondent, a number of the purchasing and consuming public
have purchased a substantial volume of respondent’s fabrics desig-
nated “Pearlglow.”

Par. 7. The aforesaid acts and practices of respondent as herein
alleged are all to the prejudice and injury of the public and consti-
tute unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

ReporT, FINDINGS AS TO TIIE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on September 6, 1940, issued and sub-
sequently served its complaint in this proceeding upon respondent
Titus Blatter & Co., a corporation, charging it with the use of unfair
and deceptive acts and practices in commerce in violation of the
provisions of said Act. After the issuance of said complaint and the
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filing of respondent’s answer, the Commission by order entered
herein granted respondent’s motion for permission to withdraw said
answer and to substitute therefor an answer admitting all the mate-
rial allegations of fact set forth in said complaint and waiving all
intervening procedure and further hearing as to said facts, which
substitute answer was duly filed in the office of the Commission. There-
after, this proceeding regularly came on for final hearing before the
Commission on the said complaint and substitute answer, and the
Commission having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its con-
clusion drawn therefrom :

FINDINGS AS TO THE FACTS

Paracrapa 1. Respondent, Titus Blatter & Co., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its principal office and place
of business at 164 Fifth Avenue, in the city of New York, and State
of New York.

Par. 2. Respondent is now, and for more than 1 year last past
has been engaged in the business of selling and distributing various
grades and types of textile fabrics trade named and marked “Pearl-
glow.” Respondent sells its products to members of the purchasing
Public situated in the various States of the United States and in the
District of Columbia, and causes said products, when sold, to be trans-
Ported from its place of business in the State of New York to the pur-
chasers thereof at their respective points of location in various States
of the United States other than the State of New York and in the
District of Columbia. Respondent maintains, and at all times men-
tioned herein has maintained, a course of trade in said products in
Commerce between and among the various States of the United States
and in the District of Columbia.

Par. 3. In the course and conduct of its business, in the offering for
sale, sale and distribution of its products in commerce as herein de-
scribed, and for the purpose of inducing the purchase thereof by the
Public, respondent has stated in advertisements, on labels, and other-
Wise that its fabries designated by the name “Pearlglow” are
“sunfast.”

Par. 4. By the use in advertisements, on labels, and otherwise,
of the statement that its fabrics designated “Pearlglow” are “sunfast”
respondent has represented that said fabries will not change color, lose
color, or otherwise deviate from their original color when exposed to
the light of the sun.
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Par. 5. In truth and in fact respondent’s fabrics, above referred
to, and designated by it “Pearlglow,” are not “sunfast,” for the reason
that said fabrics will change color, lose color, or otherwise deviate
from their original color when exposed to the light of the sun.

Par. 6. The use by the respondent of the aforesaid false and mis-
leading statement that its fabrics designated by the name “Pearlglow”
are “sunfast” has had, and now has, a tendency and capacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that said statement is true. On account
of this erroneous and mistaken belief, so induced by respondent, a
number of the purchasing and consuming public have purchased a
substantial volume of respondent’s fabrlcs designated “Pearlglow.”

CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the substitute
answer of respondent, in which answer respondent admits all of the
material allegations of fact set forth in said complaint and states
that it waives all intervening procedure and further hearing as to
said facts, and the Commission having made its findings as to the
facts and conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act.

It is ordered, That the respondent, Titus Blatter & Co., a corpora-
tion, its oﬂicers, directors, representatives, agents and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution of its textile fabric products
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist:

Using the word “sunfast” or any other word or words of similar
import and meaning to designate and describe or refer to fabrics
which change or lose color or otherwise deviate from their original
color when exposed to the light of the sun.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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Ix e MATTER OF

CLARA STANTON, TRADING AS CLARA STANTON,
DRUGGIST TO WOMEN

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 43217. Complaint, Oct. 2, 1940—Decigion, Nov. 18, 191

Where an individual engaged in interstate sale and distribution of her “Anti.
Fat Tablets”; by advertisements in newspapers and periodicals, circulars,
pamphlets and other advertising literature and through use of the aforesaid
name; directly and by implication— )

Represented that her said preparation constituted a cure or remedy for
obesity and a competent and effective treatment therefor, and that use
thereof would reduce excess fat gradually and safely and prevent obesity ;

The facts being that it had no qualities effective in reducing excess fat and its
use was of no value in preventing obesity, the various drugs contained
therein being present in such minute quantities as to render them practically
inert under conditions of use;

With the effect of misleading and decelving a substantial portion. of the purchas-
ing public into the mistaken belief that such representations and implications
were true, and of thereby causing it to purchase her product:

Held, That such acts and practices, as above set forth, were all to the prejudice
and injury of the public, and constituted unfair and deceptive acts and
practices in commerce.

Before Mr. William C. Reeves, trial examiner.,
. Mr. Maurice O, Pearce and Mr. Carrel F. Bhodes for the Commis-
sion.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
'.Trade Commission, having reason to believe that Clara Stanton, an
individual, trading as Clara Stanton, Druggist to Women, herein-
after referred to as the respondent, has violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
Plaint, stating its charges in that respect as follows:

Paracrari 1. Respondent, Clara Stanton, is an individual trading
under the name of Clara Stanton, Druggist to Women, and has her
Principal place of business at 313 Fourteenth Street, Denver, Colo.
She is now, and for some time last past has been, engaged in the busi-
hess of preparing and offering for sale and selling a preparation,
containing drugs as defined in the Federal Trade Commission Act,
designated “Anti-Fat Tablets.” Respondent causes said product,
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when sold by her, to be transported from her place of business in the
State of Colorado to purchasers thereof at their respective points of
location in various other States of the United States and in the District
of Columbia. Respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said product in commerce
among and between the various States of the United States and in the
District of Columbia,

Par. 2. In the course and conduct of her aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements con-
cerning her said product by the United States mails and by various
other means in commerce as commerce is defined in the Federal Trade
Commission Act, and respondent has also disseminated and is now
disseminating, and has caused and is now causing the dissemination
of, false advertisements concerning her said product by various means
for the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of her said product in commerce as com-
merce is defined in the Federal Trade Commission Act. Among, and
typical of, the false, misleading and deceptive statements and rep-
resentations contained in said false adverticements, disseminated and
caused to be disseminated as hereinabove set forth, by advertisements
in newspapers and periodicals, and by circulars, pamphlets and other
advertising literature, are the following:

Anti-Fat Tablets—

If you would accentuate your charm and loveliness, stay slim. Clara Stan-
ton’s Anti-Fat Tablets have been sold 14 years. No thyroid and no laxatives
are used in the formula.

They contain no laxatives, and no harmful ingredients for the normal woman.

I again repeat to the women whose excess weight i3 caused by usual factors
and pot unfortunate abnormalities, these Tablets are safe and harmless.

The rate of reduction varies with each individual. How long you may be
required to continue the treatment depends upon the amount of weight you
wish to reduce; your individual reaction to the treatment; the cooperation which
vou extend in the way of diet and exercise. In general I can only state that
you should continue the treatment until your individual needs have been satis-
fied. You may continue the treatment for 80 days and If your needs have not
entirely been filled, you may again commence the use of Clara Stanton’s Antl-Fat
Tablets for a similar period after an interval of ten days.

Continued, reasonable use, according to the directions, will ordinarily secure
the desired results within 90 days.

Laziness and gluttony will cause obesity in themselves. If indulged in they
may offset the losses of weight which are induced by use of Clara Stanton’s
Antl-Fat Tablets or any other reducing treatment.

Eat reasonably and exercise reasonably while taking Clara Stanton's Anti-Fat
Tublets, and let your scales testify to the efficiency of the remedy.
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Par. 3. Through the use of the statements and representations
hereinabove set forth and others similar thereto not specifically set
out herein and through the use of the name “Anti-Fat Tablets,” the
respondent represents directly and by implication that her said
Preparation, “Anti-Fat Tablets,” is a cure or remedy for obesity and
‘constitutes a competent and effective treatment therefor, and that
the use of said preparation will reduce excess fat gradually and safely
and will prevent obesity.

Par. 4. The aforesaid representations and things, used and dis-
seminated by the respondent as hereinabove described, are grossly
exaggerated, misleading and untrue. In truth and in fact “Anti-Fat.
Tablets” are not a cure or remedy for obesity and have no therapeutic
. Value in the treatment of such condition. Said preparation has no
properties which would be effective in reducing excess fat and its use
would be of no value in preventing obesity.

Furthermore, said preparation is not safe and harmless by reason
of the existence of potassium iodide as an ingredient in said prepara-
tion. The use of said preparation containing potassium iodide would
be definitely harmful in the event those consuming said preparation
had pulmonary tuberculosis in either the active or quiescent state.
The indiscriminate use of said preparation by a person suffering
from goiter might induce or aggravate toxic manifestations.

PAR. 5. Furthermore, the advertisements disseminated by the re-
spondent as aforesaid constitute false advertisements for the reason
that they fail to reveal facts material in the light of representations
contained therein, and fail to reveal that the use of said prepara-
tion under the conditions prescribed in said advertisements or under
such conditions as are customary or usual may result in serious and
irreparable injury to health in that said advertisements do not con-
tain any cautionary statement to the effect that said preparation
should not be used by persons suffering from goiter of pulmonary
tuberculosis in either the active or quiescent state.

Par. 6. The use by the respondent of the name “Anti-Fat Tablets”
and the use of the foregoing false and misleading representations
respecting her said product has had, and now has, the capacity and
tendency to and does mislead and deceive a substantial portion of the
purchasing public into the mistaken and erroneous belief that such
representations and implications are true, and cause a substantial
portion of the purchasing public, because of such mistaken and
erroneous belief, to purchase said product.

Par. 7. The afnres'ud acts and practlces of the respondent, as
herein alleged, are all to the prejudice and injury of the public and



156 FEDERAL TRADE COMMISSION DECISIONS
Findings 34F.T.C.

constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

RerorT, FINDINGS AS To THE FacTs, AND ORDER

. Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on October 2, A. D., 1940, issued and
subsequently served its complaint on the respondent, Clarg Stanton,
an individual, trading as Clara Stanton, Druggist to Women, charg-
ing her with the use of unfair and deceptive acts and practices in
commerce in violation of the provisions of said act. After the is-
suance of said complaint and the filing of respondent’s answer thereto,
testimony and other evidence in support of the allegations of said
complaint were introduced by Carrel F. Rhodes, attorney for the Com-
mission, and in opposition to the allegations of the complaint by
Joseph A. Myers, attorney for the respondent, before William C.
Reeves, a trial examiner of the Commission theretofore duly desig-
nated by it, and said testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, this proceeding
regularly came on for final hearing before the Commission on said
complaint, answer thereto, testimony and other evidence, report of
the trial examiner upon the evidence, brief in support of the com-
plaint, and letter of the respondent of October 14, 1941, which has
been filed and considered as a brief in opposition to the complaint,
and the Commission having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS A8 TO THE FACTS

ParacrapH 1. Respondent, Clara Stanton, is an individual trading
under the name of Clara Stanton, Druggist to Women, and has her
principal place of business at 313 Fourteenth Street, Denver, Colo.
Respondent is now, and for several years last past has been, engaged
in the sale and distribution of a preparation, containing drugs, des-
ignated “Anti-Fat Tablets.” Respondent causes said preparation,
when sold by her, to be transported from her place of business in the
State of Colorado to purchasers thereof located in various other
States of the United States. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in said prepara-
tion in commerce among and between the various States of the United
States.
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B3 Findings;

. Par. 2. In the course and conduct of her aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements con-
cerning her said preparation, by the United States mails and by var-
ious other means in commerce as “commerce” is defined in the Fed-
eral Trade Commission Act, and respondent has also disseminated and
i3 now disseminating, and has caused and is now causing the dissem-
ination of, false advertisements concerning her said preparation by
various means, for the purpose of inducing, and which are likely to
induce, directly or indirectly, the purchase of her said preparation
In commerce as “commerce” is defined in the Federal Trade Commis-
sion Act. Among and typical of the false, misleading, and deceptive
statements and representations contained in said false advertisements,
disseminated and caused to be disseminated as hereinabove set forth,
by advertisements in newspapers and periodicals, and by circulars,
Pamphlets and other advertising literature, are the following:

4Anti-Fat Tabdletg—

If you would accentuate your charm and loveliness, stay slim. Clara Stan-
ton’s Anti-Fat Tablets have been sold 14 years. No thyroid and no laxatives
are used in the formula.

They contain no laxatives, and no harmful ingredients for the normal woman.

I again repeat to the women whose excess weight is caused by usual factors
and not unfortunate abnormalities, these Tablets are safe and harmless.

The rate of reduction varies with each individual. How long you may be
Tequired to continue the treatment depends upon the amount of weight you
Wish to reduce; your individual reaction to the treatment; the cooperation
Which you extend in the way of diet and exercise. TIn general I can only state
that you should continue the treatment until your individual needs have been
8atisfied. You may continue the treatment for 90 days and if your needs have
Dot entirely been filled, you may again commence the use of Clara Stanton’s
Anti-Fat Tablets for a similiar period after an interval of ten days.

Continued, reasonable use, according to the directions, will ordinarily sccure
the desired results within 90 days.

Laziness and gluttony will cause obesity in themselves. If indulged in they
may offset the losses of welght -which are induced by use of Clara Stanton’s
Anti-Fat Tablets or any other reducing treatment,

Eat reasonably and exercise reasonably while taking Clara Stanton’s Anti-
Fat Tablets, and let your scales testify to the efficiency of the remedy.

Par. 3. Through the use of the statements and representations
hgreinabove set forth and others similar thereto not specifically set
Out herein and through the use of the name “Anti-Fat Tablets,” the
Tespondent represents, directly and by implication, that her said
Preparation, “Anti-Fat Tablets,” is a cure or remedy for obesity
and constitutes a competent and effective treatment therefor, and
that the use of said preparation will reduce excess fat gradually and
safely and will prevent obesity.
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Par. 4. Respondent’s preparation, “Anti-Fat Tablets,” is made in
accordance with the following formula:

Po. Ext. Pokeberries, 1% gr.

Fl. Ext. Bladder Wrack, 1% min.
Potassium Jodide, 14 gr.
Rochelle Salt, 14 gr.

Todine (Keysall), 1/24 min.
Carbonated Vegetable, 34 gr.
Calcium Carbonate, 14 gr.

* Sugar Milk, gs. 3 gr.

In her directions for use of her “Anti-Fat Tablets,” the following
appears:
Take one tablet after each meal, three times a day.

Continue treatment 60 to 90 days unless your weight has approached normat
before that time.

Nore.—Do not take more than 3 tablets a day. Discontinue treatment at end of
90 days. Wait 10 days; then resume as before.

Par. 5. Respondent’s preparation, “Anti-Fat Tablets,” is not a cure
or remedy for obesity and has no therapeutic value in the treat-
ment of such condition. This preparation has no properties which
are effective in reducing excess fat, and its use is of no value in pre-
venting obesity. The various drugs contained in respondent’s prep-
aration are present in such minute quantities as to render these drugs
practically inert under the conditions of use.

Pag. 6. The use by the respondent of the name “Anti-Fat Tablets”
to designate and describe her preparation, and the use of the fore-
going false and misleading representations regarding her said
preparation have had, and now have, the capacity and tendency to,
and do, mislead and deceive a substantial portion of the purchasing
public into the mistaken and erroneous belief that such representa-
tions and implications are true, and cause a substantial portion of
the purchasing public, because of such mistaken and erroneous be-
lief, to purchase said preparation.

. CONCLUSION

The aforesaid acts and practices of the respondent, as herein
found, are all to the prejudice and injury of the public and consti-
tute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
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133 Order
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of
respondent, testimony and other evidence taken before William C.
Reeves, a trial examiner of the Commission theretofore duly desig-
hated by it, in support of the allegations of said complaint and
in opposition thereto, report of the trial examiner upon the evi-
dence, and briefs filed herein, and the Commission having made its
findings as to the facts and its conclusion that said respondent has
Violated the provisions of the Federal Trade Commission Act;

1t is ordered, That the respondent, Clara Stanton, an individual,
trading as Clara Stanton, Druggist to Women, or trading under
8ny other name, her representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale or distribution of her medicinal preparation
known as “Anti-Fat Tablets,” or any other preparation of substan-
tially similar composition or possessing substantially similar proper-
lies, whether sold under the same name or under any other name,
do forthwith cease and desist from directly or indirectly:

1. Disseminating, or causing to be disseminated, any advertise-
ment by means of the United States mails or by any means in com-
Merce as “commerce” is defined in the Federal Trade Commission Act,
which advertisement represents, directly or through inference, that
respondent’s preparation is a cure or remedy for obesity, or that it
has any therapeutic value in the treatment of obesity, or that said
Preparation has any properties which are effective in reducing ex-
Cess fat, or that its use is of value in preventing obesity; or which
advertisement uses the name “Anti-Fat Tablets,” or any other name
of similar import or meaning, to designate or describe respondent’s
Preparation. )

2. Disseminating, or causing to be disseminated, any advertise-
Ment by any means, for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase in commerce as “com-
Merce” is defined in the Federal Trade Commission Act, of respond-
ent’s preparation, which advertisement contains any of the repre-
Ssentations prohibited in paragraph 1 hereof,

1t i further ordered, That the respondent shall, within 60 days
after service upon her of this order, file with the Commission a re-
bort in writing, setting forth in detail the manner and form in

y
which she has complied with this order.
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Ix THE MATTER OF

THRIFT SALES CORPORATION, TRADING AS FINANCE
SERVICE SYSTEM, AND AS CHURCH EXTENSION
BUREAU, AND GUSTAVE HEISS, INDIVIDUALLY AND
AS AN OFFICER OF THE THRIFT SALES CORPORATION.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC. b OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 4489. Complaint, Apr. 19, 1941—Decision, Nov. 18, 1941

Where a corporation and its officer-director who formulated, controlled and
directed its policies, acts and practices; engaged in the compelitive inter-
state sale and distribution of sales promotion plans and articles of merchan-
dise used in their operation, including watches, clocks, luggage, cutlery,
pens, lamps, and tableware— '

Furnished various devices and plans of merchandising which involved the
operation of games of chance, gift enterprises or lottery schemes in the
sale and distribution thereof to the ultimate consumer, a typical scheme
involving use of a pushcard with 100 perforated disks concealing numbers
and bearing names and pictures of motion picture actors and actresses,
under a plan pursuant to which the person selecting the picture concealing
the number corresponding with that under the card’s master seal, received
choice of several articles of merchandise illustrated in the advertising
folder, of which the pushcard formed a part, certain numbers and the last
punch entitled customers to choice of “Junior Gifts,” and the amount
paid for chance or the obtaining of a free chance was dependent upon the
number secured; and thereby

Supplied to and placed in the hands of others the means of conducting lotteries
in the sale of their merchandise in accordance with such plan, under which
fact as to whether a purchaser received an article or nothing, and the
amount, if any, to be paid for any merchandise received, were determined
solely by lot or chance; contrary to an established public policy of the
United States Government and in competition with many who, unwilling to
use method involving chance or conirary to public policy, refrain therefrom:

With the result that many persons were attracted by said sales plan and the
element of chance involved therein, and were thereby Induced to buy and
sell such products in preference to those of said competitors; and with
tendency and capacity unfairly to divert therefrom to themselves substantial
trade in commerce:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and consti-
tuted unfalr methods of competition in commerce and unfair aects and
practices therein. o

Before Mr. Jokn W. Addison, trial examiner.
Mr.J. W. Brookfield, Jr. for the Commission.
Mr. Raymond M. Grossman, of Chicago, Ill., for respondents.
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COMPLAINT

. Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Thrift Sales Corpo-
ration, a corporation trading as Finance Service System and as
Church Extension Bureau, and Gustave'Heiss, individually and as
an officer of Thrift Sales Corporation, hereinafter referred to as
respondents, have violated the provisions of the said act, and it
2ppearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
Stating its charges in that respect as follows:

Paracraru 1. Respondent, Thrift Sales Corporation, is a corpora-
tion organized and doing business under and by virtue of the laws
of the State of Tllinois, with its office and principal place of business
located at 192 North Clark Street, Chicago, Ill. Said corporation
also does business under the trade names Finance Service System and
Church Extension Bureau. Respondent, Gustave Heiss, is an officer
and director of the corporate respondent and has his office and prin-
cipal place of business located at 192 North Clark Street, Chicago,
1l Said individual respondent formulates, controls and directs the
pbolicies, acts, and practices of the corporate respondent. The re-
Spondents act in conjunction and cooperation each with the other
in carrying out the acts and practices herein described.

Par. 2. Respondents are now and for more than 1 year last past
have been engaged in the sale and distribution of sales promotion
Plans and various articles of merchandise used in the operation of
Such plans, including, among other things, watches, clocks, luggage,
Cutlery, pens, lamps, and tableware. Respondents cause and have
caused said merchandise, when sold, to be transported from their
aforesaid place of business in the State of Illinois to purchasers at
their respective points of location in the various States of the United
States, other than the State of Illinois, and in the District of Colum-

ia. There is now and has been for more than 1 year last past a
course of trade by respondents in such merchandise in commerce
between and among the various States of the United States and in
the District of Columbia.

In the course and conduct of their business respondents are and
have been in competition with other individuals and corporations and
Wwith partnerships engaged in the sale and distribution of like or
Similar articles of merchandise in commerce between and among the
various States of the United States and in the District of Columbia.

4686506m—42—vol, 34——11
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Par. 3. In the course and conduct of their business as described
hereinabove, respondents in soliciting the sale of and in selling and
distributing their merchandise, in accordance with their promotional
sales plan, furnish and have furnished various devices and plans of
merchandising which involve the operation of games of chance, gift
enterprises or lottery schemes when said merchandise is sold and
distributed to the ultimate consumers thereof. One of the methods
or sales plans adopted and used by respondents is substantially as
follows:

Respondents contact religious, charitable and fraternal organiza-
tions located at various points throughout the United States, and
offer to conduct bazaars for such organizations, the proceeds from
which are to be divided on a basis theretofore agreed upon between
the respondents and the organization. Thereafter respondents place
in the hands of members of such organization devices commonly
known as push cards to be used and which are used in the sale of
respondents’ merchandise to the general public. One of the push
cards furnished by respondents in connection with their merchan-
dising plan is described as follows:

Sald push card bears the names and plctures of 100 moving-picture
actors and actresses, each picture covering a partially perforated
disk. Concealed within each disk is a number which is disclosed only
when the disk is pushed or separated from the card. The advertis-
ing booklet or brochure of which the push card is a part, contains
blank spaces numbered from 1 to 100 for the purpose of filling in the
names of purchasers of the disks or “pushes.” Purchasers of pushes
from said card pay the number of cents represented by the number
pushed from the card, except that those pushing numbers in excess
of 20 pay only 20 cents, and 5 of the pushes on the card are free.
The push card also bears a large “Master Seal” within which is
concealed 1 of the numbers appearing under the small disks. The
person selecting the moving picture actor or actress whose number
corresponds with the number under the master seal receives his choice
of several articles of respondents’ merchandise, illustrated in the
advertising folder or brochure.

The push card also bears on its face the following legend or
instruction:

PICK A STAR
HELP QUR BAZAAR
Donatlions only § punches are

1¢ to 20¢ Free!
Nos. 2244 and Last Punch recelves Choice of Junior Gift.
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Person selecting number under seal receives Choice of Major Seal Gift.

SELECT YOUR FAVORITE MOVIE STARS
Donors Participate in Grand Fvery Star you Push in-
Prize Drawing creases reward in Grand
Prize Drawing

Sale of respondents’ merchandise by means of said push cards are
Made in accordance with the above described legend or instruction.
_Silid “prizes” or premiums are allotted to customers or purchasers
In accordance with said legend or instructions. Whether a purchaser
Teceives an article of merchandise or nothing for the amount of
Money paid, and the amount to be paid for any merchandise received,
are thus determined wholly by lot or chance.

Respondents, in connection with their sales promotion schemes
have furnished various other push cards for use in the sale and distri-
bution of their merchandise by means of a game of chance, gift enter~
Prise or lottery scheme. The sales plans or methods involved in the
sale of all of said merchandise by means of other push cards are
‘:;Sentially the same as that hereinabove described, varying only in

etail,

Par. 4. The persons to whom respondents furnish and have fur-
I11.S.hed. their said push cards use the same in purchasing, selling and
distributing respondents’ merchandise in accordance with the afore-
Said sales plans. Respondents thus supply to and place in the hands
of others the means of conducting lotteries in the sale of their mer-
chandise in accordance with the sales plan hereinabove set forth.

he use by respondents of said sales plans or methods in the sale of
their merchandise and the sale of said merchandise by and through
the use thereof and by the aid of said sales plans or methods, is a
Practice of a sort which is contrary to an established public policy
of the Government of the United States.

Par. 5. The sale of merchandise to the purchasing public in the
Manner above alleged, involves a game of chahce or the sale of a

chance to procure one of the said articles of merchandise without

ost or at a price much less than the normal retail price thereof.

lany persons, firms and corporations who sell or distribute merchan-

se in competition with respondents, as above alleged, are unwilling
to adopt and use said method or any method involving a game of
chance or the sale of a chance to win something by chance, or any
Other method that is contrary to public policy, and such competitors
Tefrain therefrom. Many persons are attracted by said sales plan or
Method employed by respondents in the sale and distribution of their
Merchandise and by the element of chance involved therein, and there-
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by are induced to buy and sell respondents’ merchandise in prefer-
ence to merchandise offered for sale and sold by said competitors of
respondent who do not use the same or an equivalent method. The
use of said method by respondents, because of said game of chance,
has a tendency and capacity to unfairly divert substantial trade in
commerce between and among the various States of the United States
and in the District of Columbia to respondents from their said com-
petitors who do not use the same or an equivalent method.

+  Par. 6. The aforesaid acts and practices of respondents as herein
alleged, are all to the prejudice and injury of the public and of re-
spondents’ competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in com-
merce within the intent and meaning of the Federal Trade Commis-
sion Act.

Reporr, F1NDINGS A8 TO THE Facrs, AND OrpDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on April 19, 1941, issued and there-
after served its complaint in this proceeding upon respondents Thrift
Sales Corporation, a corporation, trading as Finance Service System,
and as Church Extension Bureau, and Gustave Heiss, individually
and as an officer of the Thrift Sales Corporation, charging them
with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance of the complaint,
testimony and other evidence in support thereof were introduced
by attorneys for the Commission before a duly appointed trial
examiner of the Commission designated by it to serve in this proceed-
ing. Thereafter a stipulation was entered into whereby it was
stipulated and agreed that a statement of facts signed and executed
by the counsel for the respondents on behalf of the respondents and
W. T. Kelley, chief counsel for the Commission, subject to the
approval of the Commission, might be taken as the facts in this
proceeding and in lieu of bestimony in support of the charges stated
in the complaint or in opposition thereto and that the Commission
may proceed upon said statement of facts to make its report stating
its findings as to the facts (including inferences which may be drawn
from said stipulated facts) and its conclusion based thereon, and
enter its order disposing of the proceeding as to them without the
presentation of further testimony, argument, filing of briefs or other
intervening procedure. Counsel for the respondents also expressly
waived the filing of a report upon the evidence by the trial examiner.
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Thereafter this proceeding regularly came on for final hearing
the interest of the public and makes this its findings as to the facts
the facts, said stipulation having been approved, accepted and filed
and the Commission having duly considered the matter and being
Now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

_Paracrapu 1. Respondent, Thrift Sales Corporation, is a corpora-
tion organized and doing business under and by virtue of the laws
of the State of Illinois, with its office and principal place of business
located at 192 North Clark Street, Chicago, Ill. Said corporation
also doés business under the trade names Finance Service System
and Church Extension Bureau. Respondent, Gustave Heiss, is an
officer and director of the corporate respondent and has his office
and 'principal place of business located at 192 North Clark Street,
Chicago, Ill. Said individual respondent formulates, controls and
directs the policies, acts and practices of the corporate respondent.

he respondents act in conjunction and cooperation each with the
Other in carrying out the acts and practices herein described.

Par. 2. Respondents are now and for more than 1 year last past

ave been engaged in the sale and distribution of sales promotion
Plans and various articles of merchandise used in the operation of
Such plans, including, among other things, watches, clocks, luggage,

Cutlery, pens, lamps, and tableware. Respondents cause and have
Caused said merchandise, when sold, to be transported from their
aforesaid place of business in the State of Illinois to purchasers at
_ their respective points of location in the various States of the United

States and in the District of Columbia. There is now and has been
for more than 1 year last past a course of trade by respondents in
Such merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

In the course and conduct of their business respondents are and

ave been in competition with.other corporations, individuals, and
Partnerships engaged in the sale and distribution of like or similar
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 3. In the course and conduct of their said business, respond-
ents in soliciting the sale of and in selling and distributing their
Merchandise, in accordance with their prometional sales plan, furnish
and have furnished various devices and plans of merchandising
Which involve the operation of games of chance, gift enterprises, or
lottery schemes when said merchandise is sold and distributed to
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the ultimate consumers thereof. One of the methods or sales plans
adopted and used by respondents is substantially as follows:

Respondents contact religious, charitable, and fraternal organiza-
tions located at various points throughout the United States, and
offer to conduct bazaars for such organizations, the proceeds from
which are to be divided on a basis theretofore agreed upon between
the respondents and the organization, Thereafter respondents place
in the hands of members of such organization devices commonly
known as push cards to be used and which are used in the sale of
respondents’ merchandise to the general public. One of the push
cards furnished by respondents in connection with their merchandis-
ing plan bears the names and pictures of 100 moving-picture actors
and actresses, each picture covering a partially perforated disk. Con-
cealed within each disk is a number which is disclosed only when the
disk is pushed or separated from the card. The advertising booklet
or brochure of which the push card is a party contains blank spaces
numbered from 1 to 100 for the purpose of filling in the names of
purchasers of the disks or “pushes.” Purchasers of pushes from said
card pay the number of cents represented by the number pushed from
the card, except that those pushing numbers in excess of 20 pay only
20 cents, and 5 of the pushes on the card are free. The push card also
bears a large “Master Seal” within which is concealed 1 of the num-
bers appearing under the small disks. The peréon selecting the
moving picture actor or actress whose number corresponds with the
number under the master seal receives his choice of several articles
of respondents’ merchandise, illustrated in the advertising folder or
brochure,

The push card also bears on its face the following legend or instruc-
tion: :

PICK A STAR

HELP OUR BAZAAR

Donations only 5 punches are
1¢ to 20¢ Free!

Nos. 2244 and Last Punch receives Choice of Junior Gift,

Person selecting number under seal receives Choice of Major Seal Gift.

SELECT YOUR FAVORITE MOVIE STARS

Donors Partlcipate In Every Star you Push

Grand Prize Drawing increases reward In

Grand Prize Drawing
Sales of respondents’ merchandise by means of said push cards are
made in accordance with the above described legend or instruction.
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Said “prizes” or premiums are allotted to customers or purchasers in
accordance with said legend or instructions. Whether a purchaser
Teceives an article of merchandise or nothing for the amount of money
Pbaid, and the amount to be paid for any merchandise received, are thus
determined wholly by lot or chance.

Respondents, in connection with their sales promotion schemes have
furnished various other push cards for use in the sale and distribution
of their merchandise by means of a game of chance, gift enterprise,
or lottery scheme. The sales plans or methods involved in the sale
of all of said merchandise by means of other push cards are essen-
tially the same as that hereinabove described, varying only in detail.

Par. 4. The persons to whom respondents furnish and have fur-
nished their said push cards use the same in selling and distributing
‘Tespondents’ merchandise in accordance with the aforesaid sales plans.
Respondents thus supply to and place in the hands of others the
Means of conducting lotteries in the sale of their merchandise in ac-
tordance with the sales plan hereinabove set forth. The use by
respondents of said sales plans or methods in the sale of their mer-
chandise and the sale of said merchandise by and through the use
thereof and by the aid of said sales plans or methods, is a practice
of a sort which is contrary to an established public policy of the
Government of the United States of America.

Par. 5. The sale of merchandise to the purchasing public in the
Manner above found, involves a game of chance or the sale of a chance
to procure one of the said articles of merchandise without cost or at
& price much less than the normal retail price thereof. Many per-
Sons, firms and corporations who sell or distribute merchandise in com-
Petition with respondents, as above found, are unwilling to adopt and
Use said method or any method involving a game of chance or the
sale of a chance to win something by chance, or any other method that
is contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondents in the sale and distribution of their merchandise
and by the element of chance involved therein, and thereby are in-
" duced to buy and sell respondents’ merchandise in preference to
Mmerchandise offered for sale and sold by said competitors of respond-
tnts who do not use the same or an equivalent method. The use of
said method by respondents, becanse of said game of chance, has a
tendency and capacity to unfairly divert substantial trade in com-
Merce between and among the various States of the United States
and in the District of Columbia to respondents from their said com-
Petitors who do not use the same or an equivalent method.
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CONCLUSION

The aforesaid acts and practices of respondents as herein found
are all to the prejudice and injury of the public and of respondents’
competitors, and constitute unfair methods of competition in com-
merce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, and a stipulation
as to the facts entered into by counsel for the respondents in behalf
of the respondents and W. T. Kelley, chief counsel for the Com-
mission, which provides, among other things, that without further
evidence or other intervening procedure the Commission may issue
and serve upon the respondents findings as to the facts and con-
clusion based thereon and an order disposing of the proceeding, and
the Commission having made its findings as to the facts and conclu-
sion that respondents have violated the provisions of the Federal
Trade Commission Act.

It is ordered, That the respondents Thrift Sales Corporation, 8
corporation, its officers, directors, representatives, agents, and em-
ployees, and Gustave Heiss, an individual and as an officer of the
Thrift Sales Corporation, directly or through any corporate or other
device in connection with the offering for sale, sale and distribution
of merchandise in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from—

1. Selling or distributing merchandise so packed and assembled
that sales of such merchandise to the general public are to be made
and may be made by means of a game of chance, gift enterprise, or
Jottery scheme.

2. Supplying to or placing in the hands of others push or'pull
cards or other lottery devices either with assortments of merchandise
or separately, which said push or pull cards or other lottery devices
are to be used or may be used in selling or distributing said merchan- -
dise to the public.

8. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

It i3 further ordered, That the respondents shall within 60 days
after service upon them of this order file with the Commission &
report in writing setting forth in detail the manner and form in which
they have complied with this order.
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IN tHE MATTER OF

CONCORD DISTRIBUTING COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, § OF AN ACT OF CONGRESS APPROVED SEPT. 268, 1914

Docket 4508. Complaint, May 27, 1941—Decision, Nov. 18, 1941

Where a corporation engaged in the competitive interstate sale and distribution
of cameras, souvenir thermometers, clocks, tableware sets, dressing table
sets, electric lamps, and other articles of merchandise—

Furnished various devices and plans by which such merchandise was sold and
distributed to the ultimate consumer wholly by lot or chance, distributing
to the purchasing publie pusheards, circulars explaining its plan of selling
said merchandise, and allotting it as premiums or priz=8 to operators of push-
cards and to the purchasing public; a typical scheme involving a plan, pur-
suant to which a person selecting the one of 32 feminine names corresponding
with that under the card’s master seal received a camera, the person selecting
the name concealing a designated number received a souvenlr thermometer,
and the amount paid by a customer for chance was dependent upon the par-
ticular number secured; and thereby

Supplied to and placed in the hands of others the means of conducting lotteries
in the sale of its merchandise in accordance with such sales plan, under
which the fact as to whether a purchaser received an article or nothing for
the amount of money paild, and which article, if any, was determined wholly
by lot er chance, and involving sale of a chance to procure an article at
much less than its normal retail price; contrary to an established publie
policy of the United States Government and in competition with many who,
unwilling to use such or other method contrary to public policy, refrain
therefrom;

With the effect of unfairly diverting trade In commerce to it from its said com-
petitors, to the substantial Injury of competition in commerce:

Held, That such acts and practices as above set forth constituted unfair methods
of competition in commerce and unfair acts and practices therein. .

Mr.J, V., Mishou for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
' and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Concord Distributing
Co., Inc., a corporation, hereinafter referred to as respondent, has
Violated the provisions of the said act, and it appearing to the Com-
Iission that a proceeding by it in respect thereof would be in the
Interest of the public, hereby issues its complaint, stating its charges
In that respect as follows:
Paracrarir 1. Respondent, Concord Distributing Co., Inc., is a cor-
Poration organized and existing under the laws of the State of New
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York, with its principal office and place of business located at 603
Sixth Avenue, New York, N. Y. Respondent is now, and for more
than 1 year last past, has been engaged in the sale and distribution of
cameras, souvenir thermometers, clocks, tableware sets, dressing table
sets, electric lamps, and other articles of merchandise in commerce
between and among the various States of the United States and in the
District of Columbia. Respondent causes and has caused said prod-
ucts, when sold, to be transported from its aforesaid place of business
in the State of New York to purchasers thereof, at their respective
points of location, in various States of the United States other than
the State of New York, and in the District of Columbia. There is
now, and for more than 1 year last past has been a course of trade by
respondent in such merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondent is and has been
in competition with other corporations and with individuals and
partnerships engaged in the sale and distribution of like or similar
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent, in soliciting the sale of and in selling
and distributing its merchandise, furnishes and has furnished various
devices and plans of merchandising which involve the operation of
games of chance, gift enterprises, or lottery schemes by which said
merchandise is sold and distributed to the ultimate consumers thereof
wholly by lot or chance. The method or sales plan adopted and used
by respondent was and is substantially as follows:

Respondent distributes, and has distributed, to the purchasing pub-
lic certain literature and instructions, including among other things
push cards, order blanks, illustrations of its said merchandise, and cir-
culars explaining respondent’s plan of selling merchandise and of al-
lotting it as premiums or prizes to the operators of said push cards
and- to the purchasing public. One of respondent’s push cards bears
32 feminine names with ruled columns on the reverse side thereof
for writing in the name of the customer opposite the feminine name
selected. Said push card has 32 small partially perforated disks on
the face of which is printed the word “Push.” Concealed within
each disk is a number which is disclosed when the disk is pushed or
separated from the card. The push card also has a large master
seal and concealed within the master seal is one of the feminine
names appearing on the face of said card. The person selecting the
feminine name corresponding to the name under the master seal
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Teceives a camera. The person selecting a certain designated num-
ber set out in the legend at the top of said card also receives a souvenir
thermometer. The push card bears a legend or instructions as follows:

Name Under Seal Receives a
MASTER PHOTO FLASH .

CANDID CAMERA
Or Any Other Premium Shown on Circular

Do not
remove seal
until entire
card is sold

receives a souvenir of
No. 10 NEw YorRk WORLD'S FAIR __ .
Key Wita THERMOMETER

1¢ to 15é—NO HIGHER
Nos. 1 to 15 pay what you draw
Nos. over 15 pay only 15¢
Torar—$3.95

Sales of respondent’s merchandise by means of said push card are
made in accordance with the above-described legend or instructions.
Said prizes or premiums are allotted to the customers or purchasers
in accordance with the above legend or instructions. The fact as to
whether a purchaser receives an article of merchandise or nothing for
the amount of money paid and which of said articles of merchandise
the purchaser is to receive, if any, is thus determined wholly by lot
or chance. _

Respondent furnishes and has furnished various other push cards
accompanied by said order blanks, instructions, and other printed mat-
ter for use in the sale and distribution of its merchandise by means of
a game of chance, gift enterprise, or lottery scheme. The sales plan or
method involved in connection with the sale of all of said mer-
chandise by means of said push cards is the same as that hereinabove
described, varying only in detail.

Par. 8. The persons to whom respondent furnishes the said push-
cards use the same in purchasing, selling and distributing respondent’s
merchandise, in accordance with the aforesaid sales plan. Respondent
thus supplies to, and places in the hands of, others the means of
conducting lotteries in the sale of its merchandise in accordance with
the sales plan hereinabove set forth. The use by respondent of said
sales plan or method in the sale of its merchandise and the sale of said
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merchandise by and through the use thereof and by the aid of said sales
plan or method is a practice of a sort which is contrary to an ' estab-
lished public policy of the Government of the United States.

Par, 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less
than the normal retail price thereof. Many persons, firms, and corpo-
rations, who sell and distribute merchandise in competition with the
respondent, as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of
a chance to win something by chance, or any other method that is
contrary to public policy and such competitors refrain therefrom.
The use of said method by respondent, because of said game of chance,
has a tendency and capacity to, and does, unfairly divert trade in com-
merce between and among the various States of the United States and
in the District of Columbia to respondent from its said competitors
who do not use the same or equivalent methods, and as a result thereof
substantial injury is being, and has been, done by respondent to com-
petition in commerce between and among the various States of the
United States and in the District of Columbia.

Par, 5. The aforesaid acts and practices of respondent as herein
alleged, are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in com-
merce within the intent and meaning of the Federal Trade Com-
mission Act.

Rerort, FinpiNes As To THE Facts, AND OrDER

. Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 27, 1941, issued and there-
after served its complaint in this proceeding upon respondent, Con-
cord Distributing Co., Inc., a corporation, charging it with the use
of unfair methods of competition in commerce and unfair and de-
ceptive acts and practices in commerce in violation of the provisions
of said act. Respondent in its answer admits all the material alle-
gations of fact contained in the complaint and waives all intervening
procedure and further hearing as to the facts. Thereafter, this pro-
ceeding regularly came on for final hearing before the Commission
on complaint and answer, and the Commission, having duly con-
sidered the matter, and being now fully advised in the premises, finds
that this proceeding is in the public interest and makes this its find-
ings as to the facts and its conclusions drawn therefrom,
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Paracrarm 1. Respondent, Concord Distributing Co., Inc., is a
corporation organized, and existing under the laws of the State of
New York with its principal office and place of business located at
603 Sixth Avenue, New York, N. Y. Respondent is now and for more
than 1 year last past, has been engaged in the sale and distribution
of cameras, souvenir thermometers, clocks, tableware sets, dressing
table sets, electric lamps, and other articles of merchandise in com-
Ierce between and among the various States of the United States and
in the District of Columbia. Respondent causes and has caused said
Products, when sold, to be transported from its aforesaid place of
business in the State of New York to purchasers thereof, at their
Tespective points of location, in various States of the United States
and in the District of Columbia. There is now, and for more than
1 year last past has been a course of trade by respondent in such
Ierchandise in commerce between and among the various States of
the United States and in the District of Columbia. In the course and
conduct of its business, respondent is and has been in competition
with other corporations and with individuals and partnerships en-
gaged in the sale and distribution of like or similar articles of mer-
chandise in commerce between and among the various States of the
United States and in the District of Columbia.

Pag. 2. In the course and conduct of its business, as described in
Paragraph 1 hereof, respondent, in soliciting the sale of and in
selling and distributing its merchandise, furnishes and has fur-
nished various devices and plans of merchandising which involve
the operation of games of chance, gift enterprises, or lottery schemes
by which said merchandise is sold and distributed to the ultimate
consumers thereof wholly by lot or chance. The method or sales
Plan adopted and used by respondent was and is substantially as
follows:

Respondent distributes, and has distributed, to the purchasing
public certain literature and instructions, including among other
things, push cards, order blanks, illustrations of its said merchandise,
and circulars explaining respondent’s plan of selling merchandise and
of allotting it as premiums or prizes to the operators of said push
cards and to the purchasing public. One of respondent’s push cards
bears 32 feminine names with ruled columns on the reverse side there-
of for writing in the name of the customer opposite the feminine
name selected. Said push card has 32 small partially perforated
discs on the face of which is printed the word “Push.” Concealed
within each disc is a number which is not disclosed until the disc
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Nos. 1 to 15 pay what you draw
.Nos. over 15 pay only 15¢
Torar—§3.95

Sales of respondent’s merchandlse by means of said push card are-
made in accordance with the above- deseribed legend or instructions.
Said prizes or prennums are allotted to the customers or purchasers
in accordance with the, above legend or 1nstruet10ns . The fact 2s
to whether a purchaser receives an article of merchandlse or nothing
for the amount of money paid and which ‘of said articles of mer-
chandise the purchaser is to recerve, if "any, is determined wholly
by lot or chance. :

- Respondent furnishes and has furnlshed various other push cards |
accompanled by srud order blanks, instructions, and other prlnted '
matter for!use in the sale and distribution of its merchandise by
means of a game of chance, gift enterprise, or lottery scheme. .. The
sales plan or ‘method 1nvolved in connection with the sale of all of
said merchandise by means of said push cards is the same as that
hereinabove described, varying only in detail.

Par. 3. The persons to whom respondent furnishes the said push
cards use the same in selling and. distributing respondent’s merchan-
dise, in accordance with the aforesaid sales plfrn.. Respondent thus
supplies to, and places in the hands of, others the means of’ conduct-
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Jan or method in the sale of its merchandise and the sale of said
merchandise by and through the use thereof and by the aid of said -
sales plan or method is a practice of a sort which is. eontrary to an -
estabhshed public policy of the Oovemment of the United States of \
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Par. 4. The sale of melchmdlse to the. purchasmcr pubhcim the
manner above found involves a game of chance or the sale of a chance
to- procure :an article of merchandise at a price much less than,the .
normal retail price thereof.. Many corporations, individuals and '
partnelshlps, who sell-and distribute merchandise in competition Wlth
the respondent, as above.found, are unwilling to -adopt and use sald
method or any method 111volv1ntr a gameof Ch‘mce or the sale of a
chance .to- win something by chance, or any other method that is
contrary to public policy- and such competitors. refrain the1efrom
The use of said method by respondent because of said game of
chance, has a tendency and -capacity to,”and does, unfanly divert
trade in commerce between and among’ the various States of the
United States and in the District of Columbia ‘to 1e<nondent from
its said competitors who do not use the same or equivalent methods,
and as a result thereof substantial injury is being, and has been,
done by respondent to competition in commerce between and among
the various States of the Unlted States and in the District of

Columbia.

CONCLUSION‘ e ' '!\

The aforesaid acts and practices of respondent as herein set forth 'l
constitute unfair methods of competition in commerce and- unfair - ’
acts and practices in commerce within the intent and meaning of
the Federal Trade Commlssmn Act ' :

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and respondent’s an-
swer admitting all the material allegations of fact contained in the
complaint and waiving all intervening procedure and further hear-
ing as to the facts, and the Commission having made its ﬁndings as |
to the facts and concluslon that the respondent has violated the pro- - -
visions of the Federal Trade Commission Act. :

It is ordered, That respondent, Concord Distributing Co., Inc., a
corporation, its officers, directors, representatives, agents and em-
ployees, directly or through any corporate or other device, in connec-

]

. . ‘r,
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tion with the offering for sale, sale and distribution of cameras,
souvenir thermometers, clocks, tableware sets, dressing table sets,
electric lamps or any other articles of merchandise in commerce, as
“commerce” is defined by the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may
be made, by means of a game of chance, gift enterprise, or lottery
scheme; ’ ‘

2. Supplying to, or placing in the hands of, others push or pull
cards, punch boards or other lottery devices, either with assortments
of merchandise or separately, which said push or pull cards, punch
boards or other lottery devices are to be used, or may be used, in
selling or distributing said merchandise to the public;

3. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which
it has complied with this order.
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‘ IN THE MATTER OF

THE WHOLESALE DRY GOODS INSTITUTE, INC., ITS
OFFICERS, DIRECTORS AND MEMBERS

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 28, 1914

Docket 83751. Complaint, Mar. 31, 1939—Decision, Nov. 24, 1941

Where a corporate association of dry goods wholesalers representing 80 to 85
percent of the total volume of said business in the United States; most
important activity of which had to do with the sales policies and practices
of manufacturers as they affected the competitive position of its members,
and “differential committee” of which, in its 1930 report referring to the
“yniversal dissatisfaction of wholesalers with prevalent mill selling prac-
-tices,” recommended the adoption by any manufacturer of a selling policy
which would not discriminate in favor of one type of retail outlet, to the
detriment of another, and that where some of a manufacturer’s retail outlets
were supplied direct from his own warehouse and others were supplied
indirectly through wholesalers, a system of wholesaler’s price differentials
be established so as to enable recognized distributors to sell the manu-
facturer's product on a parity with the price charged by him when dealing
with retailers direct, and that each wholesaler, before placing an order,
ascertain the selling policy of the manufacturer;

Emphasizing the advantage of acting together and the nced for full support by
every wholesaler and as a means of bringing about the desired changes in
the sales policies of manufacturers—
Compiled and issued to its members its “Mill Selling Policy Reports,” which
rated each manufacturer upon the basis of his sales policy as it affected
wholesalers, classifying as “A” a concern selllng only through wholesalers
as defined by it, as “A—" a concern selling regular products and/or pat-
terns through wholesalers only, though making contract goods under buyers’
specifications and labels for national chains and mail order houses, and so
on down through “K,”—*X,” and “No”; and, as a practice, advised each
manufacturer of his assigned rating and that it would be assumed to be
corrcet unless the Institute was advised to the contrary; and

Where, following the suspension of said selling policy reports during the life of
the wholesale dry goods trade code under the National Industrial Recovery
Act, and resumption thereof following abolishment of such code, said
Institute and its members—

(b) Supplemented said selling policy reports by the preparation and distribu-
tion to its members and to rated manufacturers of a directory entitled
“Wholesalers of Dry Goods and Kindred Lines,” in which it excluded from
its definition of a wholesaler buying offices or syndicates representing re-
tailers, their stock-carrying afiiliates, chaln store central offices or ware-
houses, drop shippers, brokers, commission merchants, selling agents, job
lot dealers, and second-hand dealers;

(¢) Advised the reader in the introductory maftter that “A” rating indicated
that the manufacturer confined his distribution exclusively to wholesalers

(a

—
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“and therefore gives complete cooperation, while rating ‘K’ indicates that
the manufacturer gives no cooperation to wholesalers at all,” and quoted
the Joint Committee for the Advancement of Manufacturer-Wholesaler
Relations’ suggestion to manufacturers that they confine their branded
merchandise or patterns to regular distributors and protect their customers
by keeping it out of chains, mail order houses, premium houses and syndi-
cate buying groups, and use utmost care in selection of distributors;

(d) Listed wholesaler-members in heavy type, followed by names of officials

and full statement of lines of merchandise distributed, all enclosed in a box,
while listing wholesalers but nonmembers by firm name only in ordinary
type, with abbreviations indicating the lines of merchandise handled; thus
clearly distinguishing members from others and supplying more detailed
information with respect to the former;

With intent and effect of creating a preferred class of buyers of those listed

in said directory and of informing manufacturers of buyers to whom they
might sell without incurring the disfavor of the Institute and its members
and, conversely, that sales to any wholesaler not thus listed -might result
in their being given an unfavorable classification by the Institute, so pre-
venting or tending to prevent their making sales to Institute members;

(e) Made its own definition of a wholesaler—gauged by which there were many

1)

concerns in the United States in active competition with wholesalers listed
in said directory which were not eligible for membership or listing, though
selling to retailers buying for resale—the measure for determining whether
concerns applying for membership or for listing in such directory should
have their applications granted; and

Made it a practice, upon application for membership or listing, to secure
information as to applicant’s operations from commercial agencies and from
Institute members or others listed in aforesaid directory who were in com-
petition with the applicant, and in numerous instances refused membership
or listing to concerns listed as wholesalers by commercial agencies such as
Dun & Bradstreet, but operations of which did not conform to its said
definition ; and

Where said Institute, recognizing that the coercive effect of said mill selling

policy reports in determining manufacturers’ sales policles would be in-
creased in proportion as the members refuscd to purchase from those classi-
fied as non-cooperative—and Its officers, committees and membership—

(g) Exerted collective pressure upon members to buy only from manufacturers

classifled as having satisfactory sales policies, through urging, at meetings,
that such ratings be regularly used for the 1ntgnded purpose, among other
things, advocating that manufacturers be made “rating conscious,” that
instances where ratings failed correctly to describe a manufacturer’s sales
method be promptly reported to the Institute, that all orders be checked
against ratings to insure most advantageous placing of business, and that
“an occasional pat on the back” be given to earnestly cocoperating and favored
manufacturers, and through exercising pressure upon individual members;
and, as respects most of the members, did confine their purchases, so far
as practicable, to manufacturers rated as having favorable sales policies;
and

‘Where sald Institute—
(h) Made it a practice and policy to encourage its members to report to it any

instance where a manufacturer made a sale which appeared to be contrary
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to his assigned rating, and in such instance communicated with the manu-
facturer, making no change in his rating if it appeared that questioned
sales were inadvertent and would be discontinued, but, in event no satis-
factory adjustment was reached, changing the rating to conform to the
new information and advising its members thereof ;

Effect of which plan was to coerce manufacturers in the selection of their
customers, both in individual instances and as a matter of general sales
policy, as evidenced by revision upward in most cases of manufacturer
ratings and refusal of manufacturers to accept or continue as customers
concerns buying for resale to retailers but not listed in said directory, and,
where sales were not actually prevented, as was frequent, that manufacturer's
price was increased above that granted by the manufacturer to concerns
listed in the directory, through refusal to grant customary wholesaler’s
discount:

Capacity, tendency, and effect of which understandings, acts, and practices were
to coerce and restrict manufacturers of dry goods, notions, and allied lines
in the selection of customers; to prevent dealers including competitors of
Institute members from purchasing their supplies of such goods from man-
ufacturers; to prevent dealers competitive with said members and dealers
selling at retail from buying at prices as favorable as those granted to
members and others listed in said directory thereby increasing the prices
to them and to the consuming public; to place in the hands‘of the Institute,
its officers and members, control over the business practices of manufacturers
and distributors of such products and the power so to harass and restrain
the operations of those not conforming to their wishes as substantially to
exclude them from the industry; and to hinder and prevent competition
in the sale and distribution of dry goods, notions and allied lines of mer-
chandise : '

Held, That aforesaid understandings, agreements, combination and conspiracy,
and the acts and practices performed thereunder or in connection therewith,
under the conditions and circumstances set forth, were all to the prejudice
of the public and competitors, and constituted unfair methods of competition
in commerce.

Before Ar, Charles F. Diggs and Mr. Jokn L. Hornor, trial ex-
aminers,
« Mr. Reuben J. Martin for the Commission.

Mr. Karl Michelet and Mr. Simon Michelet, of Washington, D. C.,
and Mr. Leland K. Neeves, of Chicago, Ill., for The Wholesale Dry
Goods Institute. Inc.. its officers. directors and various members.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that The Wholesale Dry
Goods Institute, Inc., its officers, directors and members, hereinafter
referred to as respondents, have violated the provisions of the said
act, and it appearing to the Commission that a proceeding by it in
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respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

ParagrarH 1. Respondent, The- Wholesale Dry Goods Institute,
Inc., is an association of members, organized and existing as a cor-
poration under the laws of the State of New York, with its prin-
cipal office and place of business located at 40 Worth Street, in the
city of New York in said State. The membership of said respondent,
The Wholesale Dry Goods Institute, Inc., is composed of approxi-
mately 135 individuals, partners, and corporations, who are located
in the various States of the United States, but principally in the
eastern part thereof, and who are engaged in the wholesale distribu-
tion of dry goods, notions and kindred lines of merchandise in inter-
state commerce. ‘ '

Said respondent, The Wholesale Dry Goods Institute, Inc., was
organized for the ostensible purpose of improving trade practices
within the wholesale field, furthering better trade relations between
wholesalers and other elements of the textile industry, studying and
adapting wholesale merchandising methods to new economic condi-
tions, developing practical aid for retail customers and analyzing
operating costs and proper allocation of sales effort.

The names and addresses of the officers of said respondent, The
Wholesale Dry Goods Institute, Inc., who individually and as such
officers of said respondent, are named as respondents herein, are:
Henry S. Sommers, president, c/o G. Sommers & Co., St. Paul,
Minn.; Henry Matter, executive secretary, 40 Worth Street, New
York, N. Y.; and Jarrett H. Buys, treasurer, 40 Worth Street, New
York, N. Y.

The names and addresses of the directors of said respondent, The
Wholesale Dry Goods Institute, Inc., who, individually, and as such
directors of said respondent, are named as respondents herein, are:
Henry S. Sommers, representing G. Sommers & Co., St. Paul, Minn.;
Fred M. Morris, representing Guthrie-Morris-Campbell Co., Charles-
ton, W. Va.; Robert M. Adair, representing The Jones Witter & Co.,
Columbus, Ohio; Frederick Quellmalz, representing Butler Brothers,
Chicago, Ill.; E. B. Sydnor, representing Richmond Dry Goods Co.,
Inc., Richmond, Va.; Charles S. Hyde, representing Neal & Hyde,
Inc., Syracuse, N. Y.; J. Geo. Kahl, representing Arbuthnot-Stephen-
son Co., Pittsburgh, Pa.; C. C. Reed, representing William & Reed,
Inec., Richmond, Va.; L. C. Wilson, representing Goodall-Brown Dry
Goods Co., Birmingham, Ala.; Reagan Houston, representing A. B.
Frank & Co., San Antonio, Tex.; J. Russell Fitts, representing Fitts-
Smith Dry Goods Co., Kansas City, Mo.; Charles Schneider, repre-
senting Schneider-Battinus & Simon, Chicago, Ill.; Earl Partridge,
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representing Earl Partridge Co., Minneapvlis, Minn.; W. W. Grether,
representing Grether & Grether, Inc., Los Angeles, Calif.; Archie
Goldsmith, representing Archie Goldsmith & Brother, Portland,
Oreg.; Marx D. Slonim, representing S. Blechman & Sons, Inc.,
520 Broadway, New York, N. Y.; and Henry Matter, 40 Worth Street,
New York, N. Y.

The membership of said respondent, The Wholesale Dry Goods
Institute, Inc., constitutes a class so numerous and changing as to
Make it impracticable to specifically name them all as parties respon-
dent herein. The following concerns, among others, are members
of said respondent, The Wholesale Dry Goods Institute, Inc., are
fairly representative of the whole membership, and are named as
respondents herein in their individual capacities, in their capacities
as members of said respondent, The Wholesale Dry Goods Institute,
Inc., and as representatives of all members of said respondent, The
Wholesale Dry Goods Institute, Inc., as a class, including those not
herein specifically named who are also made respondents herein: W.
W. Couch Co., Inc., Lynchburg, Va.; Harris, Davis & Co., Inc., Nash-
ville, Tenn.; B & M Hirschler Co., Inc., Norfolk, Va.; Neal & Hyde,
Inc., Syracuse, N. Y.; Reed Bros., Inc., Tupelo, Miss.; J. S. Reeves
& Co., Inc., Nashville, Tenn.; Schwartz Brothers & Co., Inc., New
Orleans, La.; Smith, Gormly Co., Inc., Rochester, N. Y.; Smith,
Taylor Co., Inc., Richmond, Va.; F. B. Thomas & Co., Inc., Roanoke,
Va.; N. J. Thompson & Co., Inc., Elmira, N. Y.; Whichard Bros.
Co., Inc., Norfolk, Va.; and Williams & Reed, Inc., Richmond, Va.

Par. 2. The aforesaid members of said respondent, The Wholesale
Dry Goods Institute, Inc., consisting of approximately 135 individ-
uals, copartnerships, and corporations, are located in various States
of the United States. Most of said members are engaged in the
business of selling and distributing at wholesale, dry goods, notions and
kindred lines of merchandise to retail dealers located in States other
than the State in which said respective members are located, caus-
ing said products when so sold to be transported from their respec-
tive places of business to the purchasers thereof, and there has been,
and now is, a course of interstate trade and commerce in said products .
between the members of said respondents, The Wholesale Dry Goods
Institute, Inc., and retail dealers in said products located throughout .
the several States of the United States.

Said respondent members of said respondent, The Wholesale Dry
Goods Institute, Inc., are now, and have been during all of the times
mentioned herein, in free, active and substantial competition with
other members of the industry in making, and seeking to make, sales of
their said products in said commerce, and prior to the adoption of the
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practices hereinafter alleged these respondent members were in free,
active, and substantial competition with each other in making, and
seeking to make, sales of their said products in said commerce, and
but for the facts hereinafter alleged such free, active, and substantial
competition would have continued and said respondent members would
now be in free, active and substantial competition with each other.

Par. 3. Respondent members of said respondent, The Wholesale
Dry Goods Institute, Inc., acting in cooperation with each other and
through and in cooperation with said respondent, The Wholesale Dry
Goods Institute, Inc., and its officers and directors, and each of them,
during the period of time, to wit, from April 1928, to the date of this
complaint, have entered into an understanding, agreement, combina-
tion, and conspiracy among themselves and with and through said
respondent, The Wholesale Dry Goods Institute, Inc., its officers and
directors, to hinder and suppress competition in the interstate sale
and distribution of dry goods, notions and kindred lines of merchan-
dise to retailers; to restrain interstate trade in said dry goods, notions
and kindred lines of merchandise; to hinder and suppress competition
between and among manufacturers of said dry goods, notions, and
kindred lines of merchandise in the interstate sale and distribution of
their said products to retailers; and to create a monopoly in the inter-
state sale and distribution of said dry goods, notions, and kindred lines
of merchandise in the said members of said respondent, The Whole-
sale Dry Goods Institute, Inc. Pursuant to said understanding, agree-
ment, combination, and conspiracy and in furtherance thereof, the re-
spondents have acted in concert and in cooperation with each other in
doing the following acts and things:

(@) The respondent, The Wholesale Dry Goods Institute, Inc., has
prepared and distributed a directory containing the names of approxi-
mately 1400 individuals, copartners, and corporations, which said
respondent considers meet with the definition of a wholesaler as de-
fined by said respondent, The Wholesale Dry Goods Institute, Inc.
Members of said respondent, The Wholesale Dry Goods Institute, Inc.,
listed therein are designated by a star opposite their respective names.

(3) Said respondent, The Wholesale Dry Goods Institute, Inc.,
from time to time has compiled, and compiles, a list of manufacturers
of dry goods, notions, and kindred lines of merchandise in which said
list or compilation all of the manufacturers are classified or graded
accordihg to their respective sales policies. The highest grade or
classification is grade A, and in this classification are placed those
manufacturers who confine their sales to wholesalers. The lowest
classification is group K, and in this classification are placed those
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manufacturers who sell not only to wholesalers but chain stores, syndi-
cates, and retail stores without maintaining any differential in price.
Said list of manufacturers is distributed by said respondent, The
Wholesale Dry Goods Institute, Inc., among its said members. Said
list is from time to time revised and the manufacturers listed therein
Teclassified according to their current selling policies, and the mem-
bers of said respondent, The Wholesale Dry Goods Institute, Inc., are
80 notified.

(¢) Said respondent, The Wholesale Dry Goods Institute, Inc., has

coerced and compelled, and now coerces and compels, manufacturers
of dry goods, notions, and kindred lines of merchandise to confine sales
of their respective products to those persons, copartners, and corpora-
tions who are members of said respondent, The Wholesale Dry Goods
Institute, Inc., or who conform to the definition of “wholesalers” as
defined by said respondent. The Wholesale Dry Goods Institute,
Inc., under penalty (for failure so to do) of reclassifying such manu-
facturers and placing them in a lower classification in its list of man-
ufacturers and of notifying its members of said reclassification,
" (d) Said respondent, The Whalesale Dry Goods Institute, Inc., has
coerced and compelled, and now coerces and compels, its said members
to refrain from purchasing their respective requirements of dry goods,
hotions, and kindred lines of merchandise from those manufacturers
Wwho do not so confine their sales to wholesalers as defined by said re-
spondent, The Wholesale Dry Goods Institute, Inc.

Par. 4. The results of said understanding, agreement, combination,
and conspiracy, and the acts and things done thereunder and pursuant
thereto by said respondents, as hereinbefore set forth, have been and
how are: (a) To prevent and hinder manufacturers of dry goods,
notions and kindred lines of merchandise from selling their products in
interstate commerce to dealers therein who, But for the existence of
said understanding, agreement, combination, and conspiracy would
Purchase said products; (b) to prevent retail dealers in dry goods,
notions, and kindred lines of merchandise from purchasing their re-
quirements of said products in interstate commerce from the manu-
facturers thereof; (¢) to force many dealers to discontinue the sale
of said products because of their inability to maintain a supply thereof
at reasonable prices; (&) to substantially increase the price of dry
£oods, notions, and kindred lines of merchandise to the manufacturers,
retail dealers, and to the consuming public; and (¢) to place in the
hands of the respondent, The Wholesale Dry Goods Institute, Inc.,
control over the business practices of the manufacturers and distribu-
tors of dry goods, notions, and kindred lines of merchandise and the
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power to exclude from the industry those manufacturers and dis-
tributors who do not conform to the rules, regulations, and defini-
tions established by said respondent, The Wholesale Dry Goods In-
stitute, Inc., and thus tend to create a monopoly in the said respondent
members of The Wholesale Dry Goods Institute, Inc.

Par. 5. The acts and practices of the said respondents, as herein
alleged, are all to the prejudice of competitors of said respondents
and of the public; have a dangerous tendency to and have actually
hindered and prevented competition in the sale of dry goods, notions
and kindred lines of merchandise in commerce within the intent and
meaning of the Federal Trade Commission Act; have unreasonably
restrained such commerce in dry goods, notions, and kindred lines of
merchandise, and constitute unfair methods of competition in com-
merce within the intent and meaning of the Federal Trade Commission
Act.

Rerort, FINDINGS A8 TO THE FAcTrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on March 31, 1939, issued and subse-
quently served its complaint upon respondent The Wholesale Dry
Goods Institute, Inc., a corporation; upon its officers and directors,
individually and as such officers and directors of said Institute; and
upon certain members of said Institute, individually and as repre-
sentatives of all members of the Institute, as a class, charging them
with unfair methods of competition in commerce in violation of the
provisions of said act. After the issuance of said complaint and the
filing of answers by certain of the respondents, testimony and other
evidence in support of the allegations of said complaint were intro-
duced by an attorney for the Commission and in opposition thereto by
attorneys for respondents before examiners of the Commission there-
tofore duly designated by it, and said testimony and other evidence
were duly recorded and filed in the office of the Commission. There-
after the proceeding regularly came on for final hearing before the
Commission on the said complaint, the answers thereto, testimony and
other evidence, report of the trial examiner and exceptions thereto,
briefs in support of the complaint and in opposition thereto, renewed
motion to reverse the rulings of the trial examiners on evidence and
supplement to said motion, and oral argument by counsel; and the
Commission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom:
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Paracrarm 1. Respondent, The Wholesale Dry Goods Institute,
Inc., was organized in 1928 as a merger of the Southern Wholesale
Association and the National Wholesale Association. It is a mem-
bership corporation, incorporated’and existing under and by virtue
of the laws of the State of New York, having its principal place of
business at 40 Worth Street, New York, N. Y. Respondent members
of The Wholesale Dry Goods Institute, Inc., are individuals, partner-
ships, and corporations located in various States of the United States
and engaged in the sale and distribution at wholesale of dry goods,
notions, and allied lines of merchandise.

Respondent officers of The Wholesale Dry Goods Institute, Inc.,
are Robert M. Adair, of Jones, Witter & Co., Columbus, Ohio, presi-
dent, successor to Henry S, Sommers, alleged in the complaint in
this proceeding to be president of said Institute; Henry Matter,
executive secretary, 40 Worth Street, New York, N, Y.; and Jarrett
H. Buys, treasurer, 40 Worth Street, New York, N. Y.

Respondent directors of The Wholesale Dry Goods Institute, Inc.,
are Henry S. Sommers, representing G. Sommers & Co., St. Paul,
Minn. ; Robert M. Adair, representing Jones, Witter & Co., Colum-
bus, Ohio; Frederick Quellmalz, representing Butler Brothers, Chi-
cago, Ill.; Charles S. Hyde, representing Neal & Hyle, Inc., Syracuse,
N. Y.; J. George Kahl, representing Arbuthnot-Stephenson Co.,
Pittsburgh, Pa.; L. C. Wilson, representing Goodall-Brown Dry
Goods Co., Birmingham, Ala.; Charles Schneider, representing
Schneider-Battinus & Simon, Chicago, Iil.; Earl Partridge, repre-
senting Earl Partridge Co., Minneapolis, Minn.; W. W. Grether,
representing Grether & Grether, Inc., Los Angeles, Calif.; Archie
Goldsmith, representing Archie Goldsmith & Brother, Portland,
Oreg.; Marx D. Slonim, representing S. Blechman & Sons, Inc., 520
Broadway, New. York, N, Y.; Sam K. Harwell, Jr., representing
Neely, Harwell & Co., Nashville, Tenn.; R. M. Woodson, represent-
ing Quinn-Marshall Co., Lynchburg, Va.; Robert X. Howse, repre-
senting The Johnston & Larimer Dry Goods Co., Wichita, Kans.;
C. W. Dwight, representing Schramm & Schmieg, Burlington, Iowa;
Sydney J. Markovitz, representing Markovitz Brothers, Philadel-
phia, Pa.; and Henry Matter, 40 Worth Street, New York, N, Y.
Respondents Fred M. Morris, E. B. Sydnor, C. C. Reed, Reagan
Houston, and J. Russell Fitts, named in the complaint as directors,
were not directors at the time the complaint was issued.

Respondent members of The Wholesale Dry Goods Institute, Inc.,
are: Ades-Lexington Dry Goods Co., 249 East Main Street, Lexing-
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ton, Ky.; Alms & Doepke Co., Central Parkway, Cincinnati, Ohio; S.
W. Anderson Co., Inc., 122 East Main Street, Owensboro, Ky.;
Arbuthnot-Stephenson Co., 801 Penn Avenue, Pittsburgh, Pa.;
Arkansas Dry Goods Co., 137 West Main Street, Batesville, Ark.;
Askin Brothers Co., 13 South Hanover Street, Baltimore, Md.;
Aycock, Robinson, Purcell Co., 149 Pryor Street, South West, Atlan-
ta, Ga.; Baker, Hanna & Blake Co., 212 W. Second Street, Oklahoma
City, Okla.; The J. T. Barlow Co., 543 East Third Street, Dayton,
Ohio; Adam H. Bartel Co., 911 North East Street, Richmond, Ind.;
The Bentley Gray Dry Goods Co., 916 Twiggs Street, Tampa, Fla.;
Berry Dry Goods Co., 218 Garrison Avenue, Fort Smith, Ark.;
Bittner-Hunsicker Co., 23 North Seventh Street, Allentown, Pa.;
Black & Grant Co., South Fifth Street, Zanesville, Ohio; S. Blech-
man & Sons, Inc., 549-555 Broadway, New York, N. Y.; Boise
Wholesale Dry Goods Co., 711 Idaho Street, Boise, Idaho; W. H.
Bosserman & Son, 124 East Picadilly Street, Winchester, Va.; Butler
Brothers, 426 West Randolph Street, Chicago, Ill.; Carson Pirie
Scott & Co., 366 West Adams Street, Chicago, Ill.; Carter Dry Goods
Co., 727 West Main Street, Louisville, Ky.; Cash Wholesale Co.,
304 Rock Street, Little Rock, Ark.; Central Alabama Dry Goods Co.,
1006 Alabama Avenue, Selma, Ala.; J. H. Churchwell Co., 301 East
Bay Street, Jacksonville, Fla.; Chapman Hosiery Co., Forsyth, Ga.
Deaver Dry Goods Co., 200 Commerce Street, Xnoxville, Tenn.;
James H. Dunham & Co., 345 Broadway, New York, N. Y.; Durham
Notion Co., 11314 East Parrish Street, Durham, N. C.; Gus Edel-
stein Bro. & Co., 281 Fifth Avenue, New York, N. Y.; Edson, Moore
& Co., 1702 West Fort Street, Detroit, Mich.; W. S. Emerson Co.,
Inc., 192 Exchange Street, Bangor, Maine; Farley Harvey Co., 115 .
Kingston Street, Boston, Mass.; Fear & Sons, 412 Jackson Street,
Fairmont, W, Va.; S. Fein Brothers Co., 428 North Water Street,
Milwaukee, Wis.; Archie Goldsmith & Bro., 20 North West Fifth
Avenue, Portland, Oreg.; Goodall-Brown Dry Goods Co., 2200 First
Avenue, Birmingham, Ala.; Grether & Grether, Inc., 728 South
Los Angeles Street, Los Angeles, Calif.; H. J. Grossman, 143 North
Oaks Street, Mt. Carmel, Pa.; Guthrie-Morris-Campbell Co., 812 Vir-
ginia Street, Charleston, W. Va.; Guy, Curran & Co., Inc., 313 Ninth
Street, N. W., Washington, D. C.; Hannah Bros,, Inc., 112 Tipton
Street, Johnson City, Tenn.; Helena Wholesale Dry Goods Co., 210
Walnut Street, Ielena, Ark.; Hess-Mallory Co., Third and Wall Ave-
nue, Sioux City, Towa; John H. Hibben Dry Goods Co., Seventh and
Walnut Streets, Cincinnati, Ohio; Hibben Hollweg & Co., 110 South
Meridian Street. Indianapolis, Ind.; Higginbotham-Bailey-Logan
Co., Jackson and Lamar Streets, Dallas, Tex.; Hile & Thompson, Inc.,
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216 West Fourth Street, Clearfield, Pa.; Horn & Co., 209 North Sixth
Street, Allentown, Pa.; Isbell-Kent-Oakes Dry Goods Co., 18-8
Lawrence Street, Denver, Colo.; Janney Dry Goods & Notion Co.,
Fredericksburg, Va.; Jaubert Brothers, Inc., 200 Magazine Street,
New Orleans, La.; The Johnston & Larimer Dry Goods Co., 619
East Douglas Street, Wichita, Kans.; The Jones, Witter & Co., 45
West Spring Street, Columbus, Ohio; Ketchum & Bush, South 152
Lincoln Street, Spokane, Wash.; E. W. King Co., Shelby and Sev-
enth Streets, Bristol, Tenn.; Wm. B. Kohlman, 204 Decatur Street,
New Orleans, La.

Leff Brothers Dry Goods & Notions Co., 1711 Preston Avenue,
Houston, Tex.; Long, Libby & Hanson Co., 161 Middle Street, Port-
land, Maine; Markovitz Brothers, 321 Market Street, Philadelphia,
Pa.; McConnell-Kerr Co., 350 East Jefferson Avenue, Detroit, Mich.;
H. Mendel Co., Inc., 185 Pryor Street, Southwest, Atlanta, Ga.; Mil-
ler Brothers Co., 115 Fourth Avenue, Southwest, Portland, Oreg.;
Miller Brothers Co., Seventh and Market Streets, Chattanooga, Tenn.;
Daniel Miller Co., 30 Hopkins Place, Baltimore, Md.; Myers Dry
Goods Co., 100 West Main Street, Morristown, Tenn.; John S. Naylor
Co., 1401 West Main Street, Wheeling, W. Va.; Neal & Hyde, Inc.,
320 South Clinton Street, Syracuse, N. Y.; Neely, Harwell & Co.,
324 Public Square, Nashville, Tenn.; Earl Partridge Co., 400 First
Avenue North, Minneapolis, Minn. ; Patrick-Lawson Hunter Co., 163
West Second South Street, Salt Lake City, Utah; Perkins Dry Goods
Co., 708 Jackson Street, Dallas, Tex.; Pincus & Jarett Dry Goods Co.,
213 Milam Street, Houston, Tex.; Puget Sound Mdse. Co., 1001 Le-
nora Street, Seattle, Wash.; Quinn-Marshall Co., 910 Commerce
Street, Lynchburg, Va.; Rice Stix Dry Goods Co., 1000 Washington
Avenue, St. Louis, Mo.; Richmond Dry Goods Co., 11 South Seventh
Street, Richmond, Va.; W. S. Riddle Notion Co., 338 Public Square,
Nashville, Tenn.; The J. C. Ridnour Co., 809 P Street, Lincoln, Nebr.;
The Root & McBride Co., 1250 West Sixth Street, Cleveland, Ohio;
Rubel Dry Goods Co., Third Avenue and Jefferson St., Paducah, Ky.;
J. Rubin & Son Co., Inc., 1004 Gervais Street, Columbia, S. C.; M. R,
Sanders & Sons, Inc., 133 West Fourth Street, Cincinnati, Ohio;
Sawyer Barker Co., 120 Centre Street, Portland, Maine.

Schenectady Knit Goods House, 138 State Street, Schenectady,
N. Y.; Schneider-Battinus & Simon Co., 3823 West Adams Street,
Chicago, 11l.; Schramm & Schmieg Co., 201 North Third Street,
Burlington, Towa; J. W. Scott & Co., 113 West Washington Street,
Greensboro, N. C.; J. II. Semel & Co., 514 Broadway, New York,
N. Y.; Nathan Sinkin, 210 West Commerce Street, San Antonio,
Tex.; Sam Shainberg Dry Goods Co., 285 Union Avenue, Memphis,



188 FEDERAL TRADE COMMISSION DECISTONS
Findings 34F.T.C

Tenn.; W, L. Smith Co., Inc., 915 Virginia Street, Charleston, W.
Va.; Smith Gormly Co., Inc., 180 St. Paul Street, Rochester, N. Y.}
Solomon Brothers Co., Inc., 135 Commerce Street, Montgomery, Ala.;
S. & B. Solomon Co., 102 Market Street, Wilmington, N. C.; G. Som-
mers & Co., Sixth and Wacouta Streets, St. Paul, Minn. ; Stein Whole-
sale Dry Goods Co., 418 Garrison Avenue, Fort Smith, Ark.; M.
Steinberg & Son, Inc., 163 Mercer Street, New York, N. Y.; Steiner-
Lobman Dry Goods Co., 136 Commerce Street, Montgomery, Ala.;
Strauss Brothers, Inc., 109 Hopkins Place, Baltimore, Md.; Levi
Strauss & Co., 98 Battery Street, San Francisco, Calif.; Suskin &
Berry, Inc., 188 West Main Street, Washington, N. C.; Taylor Sy-
monds Co., 18 Pine Street, Providence, R. I.; Thomas Field & Co.,
902 Virginia Street, Charleston, W. Va.; N. J. Thompson & Co., 176
State Street, Elmira, N, Y.; Tinkham Bros., Inc., 201 Cherry Street,
Jamestown, N. Y.; Titlow-Schuler Co., 125 South Fifth Street, Read-
ing, Pa.; Triple Quality Hosiery Co., 200 Madison Avenue, New
York, N. Y.; W. E. Truesdell, 33 Lyman Street, Springfield, Mass.;
Turner Furnishing Goods Co., 201 East Water Street, Springfield,
Mo.; Wichard Brothers Co., Inc., 108 Randolph Street, Norfolk, Va.;
Whittington Dry Goods Co., 209 Fulton Street, Greenwood, Miss.;
Williams & Reed, Inc., 1413 East Franklin Street, Richmond, Va.;
Williams-Richardson Co., Ltd., 202 Magazine Street, New Orleans,
La.; Williams & Shelton Co., 420 South Tryon Street, Charlotte,
N. C.; Zion’s Cooperative Mercantile Institution, 13-31 South Main
Street, Salt Lake City, Utah; and H. Zussman & Son Co., 314 West
Third Street, Cincinnati, Ohio.

Respondents Reed Brothers, Inc., A. B. Frank Co., and Fitts-
Smith Dry Goods Co., although not now members of The Wholesale .
Dry Goods Institute, Inc.,, were members of and active in such In-
stitute during much of the time mentioned in the complaint herein.

Respondents W. W. Couch Co., Inc., Harris, Davis & Co., Inc,
Schwartz Brothers & Co., Inc., and F. B. Thomas & Co., Inc., were
not members of The Wholesale Dry Goods Institute, Inc., in 1939 or
in 1935. E. & M. Hirschler Co., Inc., and Smith, Taylor Co., Inc.
named as respondents, have been out of business for a number of
years. Respondent J. S. Reeves & Co., Inc., has not been a member
of said Institute since 1932,

The volume of business done by respondent members of The Whole-
sale Dry Goods Institute, Inc., represents 80 to 83 percent of the total
volume of wholesaling done by general dry goods wholesalers and
such membership constitutes a substantial, important, and influential
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part of the entire business of distributing dry goods, notions, and
allied lines of merchandise to retailers in the United States.

Par, 2, Most of the respondent members of said Institute are en-
gaged in the sale and shipment of merchandise from their places of
business to customers located in States of the United States other than
the State in which their own business is located. In addition, many of
the respondent members cause shipments to be made directly from
manufacturers from whom they purchase to their customers located in
States of the United States other than the State of origin of such

shipments. There has been, and is now, a course of trade in commerce,
~ as “commerce” is defined in the Federal Trade Commission Act, in
said merchandise between respondent members and retail dealers.

Par, 3. The most important activity of The Wholesale Dry Goods
Institute, Inc., and its members from the time of its organization to
the present has to do with the sales policies and practices of manufac-
turers as they affect the competitive position of members of the Insti-
tute, This was manifested in the creation by the Institute of a “dif-
ferential committee” which reported to the Institute in January 1930,
In its report this committee referred to the “universal dissatisfaction
of wholesalers with prevalent mill selling practices” and the “impera-
tive need for clearing up the reasons for this discontent,” and stated
that the acuteness of the situation is reflected by correspondence with
wholesale houses much of which shows a bitterness “which for the
Welfare of the industry should be eliminated.” It stated in part:.

For example, one of the leading southwestern distributors writes:

The matter of mill selling policles and differentials for wholesalers must be
Bettled in a definite way very soon. The manufacturer should finally, for all
time, decide to sell his product elther direct or through the wholesaler—one or
the other, . I cannot concelve how any factory can expect to get a full distribu-
tlon of ifs product unless it uses the great distrlbuting avenue, which is the
Wholesaler., Manunfacturers must sooner or later realize that thelr best friend
and greatest source of profit can be made through the wholesaler better tham
any other way, and 1t does seem to me that there is every reason why these two

gl‘eat brauches of distribution should get together and cooperate in what is best
or both,

A wholesaler in the Middle West expresses himself in this vein:

It 18 certainly both murder and suicide—murder to the wholesaler and suicide
for the mills, to contlnue the present practice of filling up the legitimate, well-
functloning wholesalers, and then supplying, willy nilly, merchandise bootleggers
all over America.

We have no quarrel at all with the mill or manufacturer who chooses to set up

is own distributing machinery, but we are firmly of the opinlon that wholesale
dry goods gistributors should give positive preference to the mills who announce
an Intention to work with wholesalers as long as wholesalers work with them.
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Another distributor, whose operations are more general, writes thus:

Labor agitators talk a lot about *class consciousness.” That's what we whole-
salers should learn.

Our worst competition is not from other wholesalers. It is coming direct from
the mills.

We wholesalers are fools if we keep on buying from mills that expect us to
distribute their products—then turn right around and attempt to sell the same
goods to our customers.

I, for one, am ready to stand on one side or the other of the line and ask or
dare the mills to do the same thing.- We people have got to choose sides, and X
am ready to choose my side right now. ‘

The differential committee recommended as a means of eliminating
the practices which were considered harmful to the membership of the
Institute:

1. That each manufacturer, having the legal right to “choose his customers,”
do so, and after having chosen the outlets through which he hopes to effect the
distribution of his product, then shape his selling policy so as to place these out-
lets on g parity in their competition with each other.

2. That any manufacturer who chooses to distribute through more than one
type of retail outlet, clearly define the types of outlets through which he proposes
to work for his distribution, and then adopt a selling policy which will not dis-
criminate in favor of one type and to the detriment of another type.

3. That where some of a manufacturer’s retail outlets are supplied direct from
his own warehouse, and others are supplied indirectly through wholesalers, that
a system of wholesalers’ price differentials be established based on the known
costs of selling and distribution, which will enable recognized distributors to sell
the manufacturer’s product on a parity with the price charged by the manufac-
turer when dealing with retailers direct.

4, That each manufacturer set up the conditions under which his differentials
will be allowed and that these conditions be made publicly known to his industry.

5. That in order to avoid confusion in the minds of retailers, manufacturers
publish list prices instead of net prices to wholesalers, and that wholesalers’
differentials be allowed from said list prices.

6. That in order to aid each jndividual retaller in the preservation of his
individuality, throngh individualizing the products he distributes, each whole-
saler, in handling branded goods, endeavor to avoid selling to his independent
retail customers the Identical brands sold in his trade territory by chain or
syndicate stores.

7. That each wholesaler, before placing an order for any product, ascertain
the selling policy of the manufacturer in order to predetermine whetber or not
such policy discriminates against any type of retail outlet through which.that
manufacturer proposes to distribute his product.

The intent and plan of the institute and its members are further
indicated by the following extracts from statements published and
distributed from time to time setting forth such purposes and the
benefits to be derived therefrom by members:

It 1s widely recognized that nowhere in business i there a greater need
for the solution of distribution difficulties than in the textile field. It is recog-
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hized also that, essentially, this need arises out of a far-reaching maladjust-
ment of production and consumption.

Production consistently outstrips consumption. Distribution, standing be-
tween angd serving both producers and consumers, has been seriously disturbed,
and we are confronted by a huge distributive problem which seems too complex
to be solved by any single group, certainly too complex to be solved permanently
by any single producer or distributor.

For some years, this chronic lack of adjustment between production and con-
Sumption has affected wholesalers. Undoubtedly, it is one of the most per-
vVasive forces underlying the spontaneous and almost inevitable movement to
organize the wholesale dry goods trade on a national seale. New stresses im-
Posed upon distributors, particularly in the past decade, have created new
broblems. These have become universal and they are now to receive the con-
Structive attention of an inclusive national organization.

* * * *® - * * [ ]

At the beginning of its program, the Wholesale Dry Goods Institute has for
its immediate objects:

Improvement of trade practices within the wholesale fleld.

Better trade relations between wholesalers and other elements of the textile
industry.

Study of wholesale merchandising methods and adaptation to new economic
conditions.

Development of practical aid for retail customers.

Analysis of operating costs and proper allocation of sales effort.

This is a bare statement of the aetivities, all or each of which may involve
Tairly long programs. In every instance, the goal 18 a stabilization of whole-
8ale trade conditions generally and the creation of more profitable business for
each wholesaler who is a member of the institute.

In another publication, respondent The Wholesale Dry Goods
Institute, Inc., explained its advantages to its members in part, as
follows:

The program of the institute warrants the full support of every wholesaler
of dry goods and kindred lines. To obtain the best results, the cooperation of
€very wholesaler is essential, This means specialty as well as general whole-
Salers. Whether a wholesaler deals in a general line, or specializes in a few, °
is unimportant. What is important is that the trade be banded together solidly
in 4 single organization for a common purpose.

In addition to a few of the benefits described, membership in the institute
offers :

1. For a nominal membership fee, a wholesaler enjoys the benefit of an organ-
Ization costing thousands of dollars a year to operate.

2. As a member, a wholesaler has the benefit of the judgment and counsel, of
the board of directors—comprised of ocutstanding men in the wholesale trade—
Serving without compensation of any kind but, in fact, paying dues on the same
basis as all members.

3. An individual member of the institute has the support of all members, as
4 group. It must be recognized that a stand taken, or a principle established
by the institute (representing the trade) carries weight; whereas a position
taken by an individual house may be disregarded,
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4, Fach member receives the benefit of the services of the special committees,
comprised of the best men in the trade, who donate their time and efforts to the
interest of wholesaling. »

Par. 4. As a means of bringing about the changes in the sales
policies of manufacturers desired by The Wholesale Dry Goods In-
stitute, Ine., and its members in order to improve their competitive
position, the institute began in 1930 to compile and issue to its mem-
bers reports on the selling policies of manufacturers of dry goods,
notions, and allied lines who sell in whole or in part to wholesalers.
These reports are frequently referred to as “Mill Selling Policy Re-
ports” and classify or rate each manufacturer listed upon the basis
of his sales policy as it affects wholesalers. The information upon
which such classification or rating is made is ordinarily secured
through a questionnaire sent to manufacturers. It is stated in these
questionnaires that “The information here requested regarding your
selling policy will not be published, but will be held in strict confi-
dence and will be used only as a basis for the institute’s reports to
members on mill selling policies.” The questionnaire includes the
following questions:

1. Are your goods offered or sold to wholesalers? (If answer i3 “No,” it
will not be necessary to reply to subsequent questions.)

2. Chain Stores, ,

Are your goods offered to chain stores?

If o, are sales limited to national chains? .

If sales to chain stores are not limited to “pational chains,” on what basis
are they sold, in comparison to prices charged to wholesalers?

Are sales to chains conflned to special contract goods, made under the buyer’s
specifications and labels, or ‘@0 you sell them your regular standard products
the same as are sold to wholesalers?

Do you have any objection to supplying to the Whelesale Dry Goods Insti-
tute the names of the chain stores to whom you propose to-sell?

3. Retail Stores.

1Vill your goods he offered to retail stores?

Are they limited to stores of the metropolitan type?

It so, will there be any limitation upon the list of retail stores you will sell?

If your list of retail stores is to be limited, approximately how many retail
stores will be included In your list?

Do you have any objection to supplying to the Wholesale Dry Goods Institute
the names of the retail stores to whom you propose to sell direct?

On what basis will such retail stores be sold?

At prices approximately the same as to wholesalers?

On a higher basis than wholesalers? )

If sold on a higher basis, what will be the approximate amount of the
wholesaler's price differential?

4. Regident Buying Offices.

Will your goods be offered to resident buylng offices representing retail storesy
or to the stock-carrying affiliates of resident buying offices?
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If 8o, will there be any limitation upon the list of resident buying offices
You will sell?

If your list of resident buying offices is to be limited, approximately how
Many resident buying offices will be included In your list?

Do you have any objection to supplying to the Wholesale Dry Goods Insti-
tute the names of the resident buying offices to whom you propose to sell
Qirect 9

On what basis will such resident buying offices be sold?

At prices approximately the same ag to wholesalers?

On a higher basis than to wholesalers?

If sold on a higher basis, what will be the appr oXimate amount of the whole-
Saler’s price differential?

5. Method of Selling.

State whether sales are made through your own selling organization or
ﬂ“‘Ough mill agents, commission merchants, or otherwise.

If you sell to or through agents or commission merchants please list names

4nd addresses of such agents,

In addition to such information as may be secured by the ques-
tionnaire method, information as to manufacturers’ sales pOIlCleb is
solicited and recexved by the Institute from its members. Such in-
formation is sought concerning the sales and pricing policies of all
Manufacturers who sell all or any part of their output to dry goods
Wholesalers.

Par. 5. When the information secured by the means stated con-
Cerning the sales policy of a manufacturer has been considered by a
tommittee of The Wholesale Dry Goods Institute, Inc., a rating is
assigned to such manufacture. A manufacturer of a number of
different products may be given the same or a different rating on each
of his products, dependinig upon his sales practices in the dlstrlbutlon
of each product. The rating or ratings so assigned are designated
by one or more of the following symbols: A, A minus, B, C, D, K,
X, and No. The meaning of these symbols is as follows:

A sells to or distributes only through wholesalers. (The term wholesaler
hag the meaning given to it by the Iunstitute in its definition as subsequently
Quoteq,

A minus sells regular products and/or patterns through wholesalers only,
but manufacturers special contract goods, under buyer's specifications and
labels, for national chains and mail order houses.

B sells regular products snd/or patterns only to wholesalers and large
Wetropolitan department stores, but dllows a reasonable differential to wlhole-
Salers, Algo may manufacture special contract goods, under buyer’s specifications
and lnhels, for national chalins and mail order houses.

C sells regular preducts and/or patterns through channels (which may in-
Cluge any of all of the following: Independent stores, large and small; buy-
g offices or syndicates representing retailers, their stock carrying affiliates;
chain store central offices or warehouses; drop shippers; brokers; commission
erchants, selling agents; job lot dealers and second hand dealers) other than

466506™—42—vol. 34——13
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wholesalers, but allows a reasonable differential to wholesalers, Also may
manufacture special contract goods, under buyer’s specifications and labels, for
National chains and mail order houses.

D sells regular products and/or patterns to wholesalers, and/or large metro-
politan stores, National chains and mail order houses, and allows no differential

to wholesalers.
K sells regular products and/or patterns through channels other than whole-

salers, at substantially the same price as to wholesalers.
X this rating describes the manufacturer who, after announcing one policys

has been found to practice another,

“No"” has declined to give any information concerning selling policy.

After a. rating has been determined upon for a manufacturer, it is the
practice of the Institute to advise the manufacturer concerned by letter, the
usual form of which is: ,

This is to advise you that oUr— e —ceeo committee has assigned rating
______ to your good concern, as indicative of your selling policy. (See card

enclosed.)

Unless we hear from you to the contrary | 1)/ we shall asume
this rating to be correct.

Par. 6. The preparation and use of the mill selling policy reports
referred to above were suspended during the life of the code promul-
gated for the “YWholesale Dry Goods Trade” under the National In-
dustrial Recovery Act, apparently because of certain' provisions
contained in this code. However, after that code was struck down,
the preparation and use of the mill selling policy reports were re-
sumed by The Wholesale Dry Goods Institute, Inc., and its members
and supplemented by the preparation and use of a directory of whole-
salers in the form of a volume entitled “Wholesale of Dry Goods
and Kindred Lines.” Copies of this directory are distributed by
the Institute to its members and to manufacturers rated by the In-
stitute. The number of wholesalers so listed varies from time to time
the most recent issue containing the names of approximately 1,150
concerns. The list is described in part as:

A list of firms whose operations, after careful investigation and a considera-
tion of the facts available, are believed to conform to the definition of &8
wholesaler employed by the Wholesale Dry Goods Institute for its several and

individual purposes.
While every effort has been made to insure the correctness of this list,

1t is realized that some Inaccuracies are unavoidable—(some names may have
been omitted which should be included, others included wkich should be
omitted)—but such errors will be corrected in later revisions of this list.

The definition of a “wholesaler,” referred to in the directory and
regularly used by the Institute in determining who is entitled to be
listed in the directory, is as follows:

A “wholesaler” is a person, firm or corporation—

(1) That is organized primarily to sell goods to and render service to re-
tailers generally, and is not primarily interested in seeuring for a single re-
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tailer, or a limited group of retailers, price advantages which are not to be
ade available to other retailers.

(2) That transacts business in sufficient volume to handle goods in whole-
Sale quantities and sells through salesmen, advertising and/or sales promo-
tion devices;

(3) That earries at all times at its principal place of business a representa-
tive stock of the goods it sells, and from which it can fill the orders of its
Customers;

(4) That extends eredit to its customers and carries its own accounts.

Thig definition excludes (a) buying offices or syndicates representing retail-
ers; (b) their stock carrying affiliates; (e) chain store central offices or ware-
hOuses; (d) drop shippers; (e) brokers; (f) commission merchanis; (g) sell-
Ing agents; (h) job lot dealers; (i) second hand dealers.

The introductory statements appearing in this directory of whole-
Salers include the following:

The ratings run from A to X; A indicating that the manufacturer confines
his gistribution exclusively to wholesalers, and therefore gives complete co-
Operation, while rating K indicates that the manufacturer gives no coopera-

tion to wholesalers at all.
This is an interesting experiment in the establishment of a means for volun-

tary cooperative action. If the experiment is completely succesful, it will
clarify what has been a confused and complicated marketing situation which
In the past has resulted in grave injustices and discriminations against certain
types of retail buyers and, likewise, has caused much dissatisfaction to both
Sellers and buyers In the textile fleld. From the results so far observed, it
Seems clearly indicated that a high degree of success will be attained.

Among other recommendations quoted in the directory of whole-
Salers is one in which the Joint Committee for the Advancement of
Manufacturer-Wholesaler Relations suggests to manufacturers that

they:
Adopt a selling policy that will give protection to wholesale distributors,
814 enable them to meet competition at a reasonable profit to themselves and

helr customers,
Confine their branded merchandise and/or patterns to regular distributors
&nd protect their customers by keeping it out of chains, mail order houses,

Premium houses and syndicate buying groups.

Use utmost eare in the selectlon of distributors, avoiding those whose prac-
tices tend to disrupt the ordinary distributive process. (Note definition of
Wholesaler employed by the Wholesale Dry Goods Institute for its several and
Individqug) purposes. )

In the directory of wholesalers members of the Institute are listed

Yy firm name appearing in heavy type, followed by the names
of officials of the member and a full statement of the lines of mer-
thandise distributed by such member, all enclosed in a box. Other
Concerns listed as wholesalers but who are not members of the Insti-
tute are listed by firm name only, which name appears in ordinary
type with abbreviations indicating the lines of merchandise han-
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dled. Members of the Institute are thus clearly distinguished from
others listed and more detailed information supplied with respect
to them.

Par. 7. When a concern applies for membership in The Whole-
sale Dry Goods Institute, Inc., or for listing in its directory of
wholesalers, the measure used for determining whether it should be
admitted to membership or to listing is the previously quoted defini-
tion of a “wholesaler” established by the Institute. There are many
concerns in the United States who are actively engaged in competi-
tion with members of the Institute and with wholesalers listed in
the Institute’s directory of wholesalers in the sale and distribution
of like goods, but which do-not conform to the definition of a “whole-
saler” as fixed by the Institute and, therefore, are not eligible for
membership in the Institute or listing in its directory of whole-
salers. Such concerns are, nevertheless, engaged in whole or in
part in selling dry goods, notions, and kindred products to retail-
ers buying for resale to the consuming public.

When a concern applies for membership in the Institute or for
listing in its directory of wholesalers, it is the practice of the Insti-
tute to secure information as to its operations from commercial
agencies such as Dun & Bradstreet and by addressing inquiries to
members of the Institute or others listed in its directory of whole-
salers who are competitively located with respect to the applicant.
An instance of this procedure is shown by an application by one
Louis Cohen of Ladysmith, Wis., for membership. The Institute
wrote a number of competitors of Cohen stating:

We have a request from Louis Cohen, Ladysmith, Wis.,, asking that his
name be included in the list of dry goods wholesalers published by the Whole-
sale Dry Goods Institute.

Will you please advise us, if in your judgment, the operations of this con-
cern conform to the definition of a wholesaler employed by the Wholesale
Dry Goods Institute in its reports to its members.

An instance of a reply to the above inquiry appears in a letter of
February 21, 1936, from Lebeis Hosiery Co.:

Replying to your letter requesting advice on Louis Cohen, Ladysmith, Wisc.

e have known Mr. Cohen for quite some time, and we never regarded his
store as a wholesale establishment. In 