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STETSON CHINA CO. INC·-------------------------------------STEWART, JESSE L., ET AL------------------------------------STOMAR MANUFACTURING CO. (Joseph H. Kevorkian et al. doing
business as) ____ -- ______________________________________ --------STONE, LOUIS, ET AL. (doing business as Stomar Manufacturing Co.)_
STRAUSS, BERTRAM A. (doing business as Columbia Pencil Co.)_---Super Franklin Co. et aL.------------------------------------------SUPERLUX, ETC. (Lux-Visel, Inc. doing business as)_________________
Supreme Baking Co. et aL-----------------------------------· ------SURVEYING-DRAFTING-COATERS SECTION OF THE SCIENTIFIC APPARATUS MAKERS OF Al\:lERICA ET AL_____________
TASTY BUD BISCUIT CO., INC. ET AL___________________________
Tate, Glenn, et aL·------·-----------------------------------------TAYLOR CO., INC., J. M.,ET AL--------------------------------THERMALAID METHOD, INC. ET AL ..• ------------------------THOMAS PAGE MILL CO., JNC., THE, ET AL •.• ----------------THOMSEN-KING & COMPANY, INC., ET AL.-------------------THORP & CO., INC., J. H-----------------------------------------
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THORSON'S SOAP LAKE PRODUCTS CO. (Roxie Thorson doing
business as)_____________________________________________________
UCO FOOD CORP________________________________________________
ULRICH, EDMUND W., ET AL---------------------------------UNITED ART DISPLAY & SALES CO. (:!\fax Cohen doing busines"'
as), ETC_______________________________________________________
UNITED SALES CO. (Max Cohen doing business as), ETC____________
U.S. Hoffman Machinery CorP-------------------------------------UNTERMAN, IRVING, ET AL----------------------------------VETERANS OF THE WORLD WAR REHABILITATION DEPARTMENT, DISABLED AMERICAN, ET AL________________________
VON SCHRADER MANUFACTURING CO. ET AL________________
WARNER FURNITURE CORP., JOSEPH_________________________
WASHINGTON VAULT WORKS (Leo Wolfkill doing business as),
ET AL __________________________ ------------------------------Watch-My-Turn Signal Co. (L. B. Patterson doing business as)---------WAYNE, GUSTAVE B., ET AL __ ------ __ __ __ __ __ ____ __ ______ ____ _
WEAVER REAL ESTATE APPRAISAL TRAINING SERVICE
(Howard S. Weaver doing business as)_____________________________
WEINER, JOHN M., ET AL------------------------------------WEISSMAN, INC., FRED P--------------------------------------WELL WORTH SALES CO. (Isidore Halperin et al. doing business as)___
WESTERN AUTO SUPPLY CO ______________________ ----_-----___
WEST PLAINS BROKERAGE CO. (John R. Reed et al. doing business
as), ET AL----------------------------------------------------WEST VIRGINIA GLASS SPECIALTY CO. ET AL________________
WILBERT W. HAASE CO., INC., ET AL--------------·----------WILLIAMS & CO., INC., R. C____________________________________
Williams, Richard E., et aL----------------------------------------WINDSOR CHINA CO. (John H. Feinne doing business as), ET AL_____
WINSHIP CORPORATION ET AL________________________________
WOLFKILL, LEO (doing business as Washington Vault Works), ET AL_
WOODMAN, JAMES M., ET AL__________________________________
Woodman, James !If., et al_ __ ___ __ ___ __ ____ __ __ __ _____ _______ __ ____ _
WRIGHT, DAVIDS. (doing business as Lake Shore Seed Co.)_________
WROBLEWSKI & CO., D. (D. Stefan Wroblewski et al. doing business
as), ET AL----------------------------------------------------YATES, ORA R., ET AL. (doing business as Monarch Printers and
Binders)-~------------------------------------------------------

ZEPHYR TIRE CO. ET AL--------------------------------------ZIPPO MANUFACTURING CO. (George G. Blaisdell et al. doing business as)------- _____________________ --------------_-----------___
ZWEIGENTHAL, JOSEPH, ET AL--•-----------------------------

XV
Page

1012
924
263
176
176
1636
1310
986
58
1393
662
1633
1088
513
633
109
405
356
1114
547
662
1182
1643
786
126
662
126
1642
710
733
1071
633
905
1319

TABLE OF STIPULATIONS
(Page references having to do with that class of false, misleading, and fraudulent advertising matters dea!L
with through the Commission's radio and periodical division are In italics]

Name

Page

Abbott Brothers--------------------------------------------------Abrams, Jack, et al. (H. M. J. Fur Co.)-----------------------------Adams Paint Co., The---------------------------------------------Adelman, Joseph, et aL-------------------------------------------A. D. Sutton & Sons ___ ----- ________________________________ ----___
Allergy Research Institute, Inc ••• _-----_____________________________
Allied Journalists' Guild, etc---------------------------------------A. Mamaux & Son------------------------------------------------Amer, Arthur, et al. (World Pencil Co.)-----------------------------American Poultry JournaL------------------- __ --------------------American Soil Sponge Selling CorP----------------------------------Amogen Co------------------------------------------------------Arden Sales Corp., Elizabeth---------------------------------------A. Rhodes Co., Inc ______________________________ ---- __________ ----_
Associate British' Manufacturers ______ ------------------------------Associated Writers_________________________________________________
Astrology Press---------------------------------------------------Austin, Mark, et a.l __________________________________________ ----- _
Barkow, Reuben--------------------------------------------------Barth, Hec ("Dark Eyes")------____________________________________
Barton Chemical Co __________ -----_________________________________
Bartos, Vincent B., et al. (Barton Chemical Co.)---------------------Batt Brothers Tobacco Products, Inc--------------------------------Battle Creek Food Co., The·---------------------------------------Beau Brummell Ties, Inc., etc--------------------------------------Beauty-Glo, Inc. et aL--------------------------------------------Beebe Laboratories, Inc __________________________
Beich Co., Paul F _ _ __ __ __ __________ ____ __ __ __________ __ __ ______ ___
~_________________

Heitman, Morris N. (Supreme Publications)-------------------------Benay Novelty Co _____________ ------______________________________
Benson & Dall, Inc________________________________________________
Benson &lledges-------------------------------------------------Binks Manufacturing Co___________________________________________
Biofoods Corp----------------------------------------------------Bi-Tone Corp., Inc ___ ---- ________________ -...--_____________________
Black Strand Co-------------------------------------------------Blaufarb, Seymour M., et aL--------------------------------------Bloomfield Manufacturing Co., Inc---------------------------------Borin Art Products Corp___________________________________________
Boston, Dave, et al. (Valeria's Products, etc.)------------------------Botwen, Morris (Naturalllealth Products Co.)----------------------Bragg, Paul C. (Live Food Products Co.)----------------------------435526m-42-vol. 33--II
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Bristol-Myers Co _____ ----------------------------------------_____
Brower Co., et aL ... ---------------------------------------------Brown & Son, Inc.,'Charles HenrY----------------------------------Buchanan-Thomas Advertising Co ____ ---- _________ -------- _____ ----Burrell-Dugger Co __ --------------------------------------------___
Busse, Lyman L--------------------------------------------------Caldwell, William K. (Crescent Yarns)-----~------------------------Campbell Sons' Co., Harry T ___ ----- _-- __ ~- --------------------- ___
Camp, Walter, et al. (The Vita Health Food Co.)--------------------CarlL. Spitzfaden, Inc·---------------------------------------·-~.;~
CarnationCo·-------------------------------------------------~--
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1717
1649
1653
1724
1763
1708
1707
1722
1748
1103
1709

Cassell Products, Inc., etc_----------------------------------------.. 167~
Century Hosiery Corp. et aL.--------------------·--------~--------- 1674
Certain-Gro Hair Preparations.----------------------.--------------- 1745
C. F. Simonin's Sons, Inc ____ -----------------------_--------_______ 1701
Chandler, Fred K. (The Tanvilac Co.) ________________________ ------_ 1775
Charles F. Dowd, ~nc.--------------------------------------------- 1764
Charles Henry Brown & Son, Inc.--------------------------------·-- 1693
Che!<ter H. Roth Co., Inc. et aL.---------------------------·-------- 1674
Children's Mind Training Institute·-----------------------------·--· 1778
Citizens Institute of Training, Inc .. --------------------------------- 1699
C. J. Gordon Co.-------------------------------------------------- 1680
"Cliff Edwards Hair-Way"----------------------------------------- 1651
Coburn One-Wire Fence Co., etc. __ ----- ___ -- __ -----________________ 1758,
Colcom bet-Werk, Inc _______________ - _____ - ________________________ 1664
Cole & Co·--------------------------------------------------- 1753,1755
Colonial Baking Co _________ ---- __ ------------------------ __ ------- 1737
Comet Rice Mills _____________ -------------_-- __ -----------~------- 1767
Consolidated Cigar Corp ... ---------------------------------------- 1719
Consolidated Drug Trade Products__________________________________ 1757
Continental Diamond Co ______ -- __ -----·------------------- __ ----___ 1752
Copeland Products, Inc-------------------------------------------- 1730
Cotton, William H., et aL __·---------------------------------------- 1705
Crescent Yarns _________ - ___ ------------------------------------ __ • 1707
Cridlebaugh, J. Clayton (The Marvel Co.)----- __ ------------------___ 1728
Crosman Arms Co., Inc._-------------------_-------_----- __ -----__ 1718
C. Tischhauser, Inc .• _______________ - _________________ - _____ -.-____ 1728
"Dark Eyes" __________ . ___ .--. __ ---- ____ -- ____ --. ___ - _-------- ___ 1690
Davis Co., R. B--------------------------------------------------- 1727
Davis, William H. H., et aL.--------------------------------------- 1705
Deederer, Dr. Carlton (Dr. Dcederer Products)_ •• _----------------_-- 1748
Defiance Pressed Steel Co.----------------------------------------- 1711
Dennis, George 0., et al: (Snare's Re-Lef Sales Co.)------------------ 1677
Derby Knitting l\lills, Inc.----------------------------------------- 1658
Detmer, Jerome V. (J. H. Henri~son & Co.)-------------------------- 1661
Dobbs Truss Co., Inc., The .. --------------------------------------- 1772
Dowd, Inc., Charles F--------------------------------------------- 1764
Dr. Deederer Products ______________ --- __ -- __ ----_-------------_--_ 1748
Dr. D. W. Tracy Co·---------------------------------------------- 1767
Dr. H. A. Pietri Co·----------------------------------------------- 1730
Dr. Jelen's Veterinary Laboratories .• -------------------------------- 1758
Dressmaker Fabrics-David Custage, Inc ___ --------------------_------ 1660
Duart Manufacturing Co., Inc., Ltd·-------------------------------- 1705
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Earnist, George Cary- - - ------ ---- - - ------ -- -- ----- - - - - - - - -- --- - --Edmunds, George (M.D. Manufacturing Co.)-----------------------Edwards, Cliff (Cliff Edwards Hair-Way)----------------------------E. Frederics, Inc _______ ------------------------ __ ----- __ --_------Eggers, J. E. (Newell Pharmacal Co.)----____________________________
Eisenlohr, Inc., Webster______ ---------------------------_----_----Eisert, Henry G., et al. (American Poultry Journal)____________________
Electric Heat Control Co., The _____ --------------___________________
Electrite Fence Co., etC-------------------------------------------Elene of Vienna, Inc. et aL--------~-------------------------------Elizabeth Arden Sales Corp _________ ------------- __ - _______ --_______
Elmo Sales Corp ___ -----------------------------------'- __ ---_----Encyclopedia Britannica, Inc_------------------- __ -·-_______________
Eureka Springs Water Co_---------------------____________________
Ever-Dry Laboratories, Inc., The, et aL_~---------------------------Fanny Farmer Candy Shops, Inc ___ ----------------_________________
Fan Tan Co., Inc. (Black Strand Co.)----------------________________
Featherstone Advertising Agency, W. E _______ ---- _ ___ __ __ __ __ __ __ __ _
Fenton, Irene G. (Perspir-ator Manufacturing Co.)____________________
Fe rd. T. Hopkins & Son---------------- __ ------- __________ ----_____
Finch, Miles Llewellyn, et al. (Associate British Manufacturers)_________
Fischel, Inc., Henry A---------------------------------------------Food Balance Corp-----------------------------------------------Ford Hopkins Co-----------------------------~-------------------Fox Studio-------------------------------------------------------Frederics, Inc., E _______ ----- ---'------- --------- ___ - -- ___ -- _---- _-Frederic W. Ziv, Inc.--------------------------------_______________
Froehlich, Robert M. (Right-0 Products Co.) _________________________
Fulton, Emma G. (Fulto School of Beauty Culture)____________________
Fulto School of Beauty Culture______________________________________
Gaines Food Co., Inc _______ -'-----------------------________________
Garcia Grande Cigars, Inc __ -------_--_- ___ --------_________________
General Trunk.Co------------------------------------------------Genesee Trading Co., Inc., The ______ - ______ ------ __ .________________
George Cary Earnist---- ----------------------- ___ ----- _ __ __ _______
Giezendanner Co., The __ ----------------------- __________ --- ______ Giordanelli, Guy, et al. (Associate British Manufacturers)______________
Globe Fur Co., etc------------------------------------------------Globe Machine & Manufacturing Co_________________________________
Goldstein, Philip (Mid wood Stamp Co.)______________________________
Gonzalez, Jose G., et aL-------------------------------------------Gordon Co., C. J------------------------------·-------------------Gorov, Nettie l\1. (1\luUiprint Co.)----------------------------------Goulet, Olive M. (The Lacto-Cal Laboratories)-------~---------------Grome, Walter M., ct al. (Parks-Phillipps Health Foods Co.)____________
Gutzmer, Alfred (Allied Journalists' Guild, etc.)_______________________
Hamann Institute of Music_________________________________________
Hammond Paint & Chemical Co _______ -----_________________________
Hanes Associated Mills, Inc ______ ------------_______________________
Harry T. Campbell Sons' Co---------------------------------------Hecker Products Corp_-------------------------------- __ --_- ____ -Heidger, Florence M. (Wholesale Electric Fence Co., etc.)____________
Henrikson & Co., J. H.--------------------------------------------
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Henry A. Fischel, Inc _____ ---- ____________________________________ _
Herb Farm Shop Ltd., The ____ ---- ________________________ --------Hidalgo Pharmacy (Hidalgo Farmacia), etc--------------------------Hilty, Harold (Marvelous Vegetable Yeast Co.) ______________________ _
H. M. J. Fur Co ___ ----------------------------------------------Hodges, J. R. (Amogen Co.)------------------------------------- __ _
Holtzberg, Paul, et aL (H. M. J. Fur Co.)---------------------------Home Treatment Service, The ___ ---------------------- ____ ---- ____ _
Hopkins
Son, Ferd.______________________________________________
T --------------------------------- _------- __ __
House of &Taylor-Rea
Howell, Edward (Medfood Laboratory)-----------------------------Hula-Lei Products et al _______ -- ___ --- ______ ---------- _____ ----- __ _
Humm Laboratories, Inc. et aL -------- ____________________________ _
Illinois Iron & Bolt Co __ ---- __ -------_---------------- ____________ _
International Tobacco Co. of America, Inc ___________________________ _
Interstate Home Study Bureau-------------------------------------1. Sekine Co., Inc _______ -- ____ ----- ______ --------- ________________ _
Italian Imperial Co ____________________ ------ _____________________ _
ScheY---------------------------------------------------Jacob &Joseph
Jacobs,
___________________________ -- ______________________ _
Jacobs, Louis, et aL _---- _-- ____ -- __ -- __ - _- _______________________ _
Jaland Parfums--------------------------------------------------J. & R. Wilson, Inc-----------------------------------------------Jelen, Frank A. (Dr. Jelen's Veterinary Laboratories) _________________ _
J. H. Henrikson & Co _____ ---- ____________ --- _____________________ _
Johnson Furniture Co., etc----------------------------------------Johnson, H. W. (Dr. D. W. Tracy Co.)-----------------------------Jones Laboratories ________ ---- ______ ------- _______________________ _
Kalamazoo Stove & Furnace Co------------------------------------Kant-Slam Door Check Co. ___ --------------------------_----- ____ _
Keller, R. (Olbas Co.)----- ______ ----------------------------------Kellogg, E. M. (Children's Mind Training Institute) __________________ _
Kemper, Paul R. (Luvos Clay Co. of America, etc.)-------------------Kendall Foods, Inc _____________________ ----- _____________________ _
King Ribbon Co., Inc---------------------------------------------Kirkland Co., W. H----------------------------------------------Knapp Brothers, Inc ________ ---------------- ______________________ _
Knorr, Harry J. (Laboratory Products Co.)--------------------------Kreenberg, Samuel K. (Supreme Hosiery Co.)------------------------Laboratory Products Co _____ ---- __________________________________ _
Lacto-Cal Laboratories, The _______________________________________ _
Lady Lennox Co_- ___ ---_--·--------------------------------------Lampson's, Inc _____________ --- ___ ---- ____ -- __ --------------------Lapp Laboratories, Inc ____________________ -- __________ ---_---_- ___ _
Larkin Co., Inc _______ -------------------- _______ ------------ ____ _
Larsen, Maurice (Fox Studio)--------------------------------------Lindstrom Hatchery & Poultry Farm __ ----- ______ -------------- ____ _
Live Food Products Co--------------------------------------------Lloyd's----------------------------------------------------------Long Co., W. H _______ ----- __ ----- ___ ---- __________ -- __ ---- __ --- __
Los Angeles Pharmacal Co., etc ______ -------- __ ---------_----------Lucien Lelong, Inc ________________________________________________ _
Luebert, A. G ____ -- ____ ---------- _-- __ --------- _______ - __ -- -------
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1698
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1717
~a.rilyn Fur Studios, etc·--------------------------------------- 1670, 1671
Martin Stringer, Inc________________________________________________ 1666
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1728
Marvelous Vegetable Yeast Co·------------------------------------- 1690
"Masterlite Lamp Co."--------------------------------------------- 1673
~atch King, Inc. (Monarck ~anufacturing Co.)---------------------- 1680
~. D. Manufacturing Co __________ ------------------ ___ --------____ 1702
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& Son,~-------------------------------------------------
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1649
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~idwood Stamp Co·----------------------------------------------- 1704
~iller, Robert W. (Hula-Lei Products), et aL_________________________
1687
~ills Novelty Co _______________________________ .__________________
1689
~iragia, Humbert, et al______ __ _ __ ___________ _________ ________ __ __ _
1705
~edical Products Institute, Inc·-------------------------------------

Moglinsky, Benjamin, et al. (Benay Novelty Co.)---------------------1Ionarck ~fanufacturing Co----------------------------------------Montgomery Ward & Co., Inc·-------------------------------------~orrall Studios, Inc. et aL ____ • _. _________ • ______________ • ______ ___
"~ultiprint Co." ___ ---------- __ -------- _______________________ .___
~unves, Bernard, et al. (George Cary Earnist)-----------------------Myers, Mrs. Henry (Felicitas G.), et aL-----------------------------National Laboratories, etc__________________________________________
National Stamping & Electric Works--------------------------------Natural Health Products Co _____ ------ _____ --------________________
Natural Ray Mineral Water Co. et aL------------------------------Newbro Manufacturing Co. __ ~--_------------- ______ -----__________
Newell Pharmacal Co _______ ---------- __ ----------_________________
Northam Warren Corp. et aL .. ------------------------------------Nu-Tone Products CorP-------------------------------------------Nutty Brown l\fills _______________ -------- ____ ______ _____ ___ _______
O'Dell, James M. (The Horne Treatment Service)--------------------Olbas Co--------------------------------------------------------Orbach, Werner, et al. (The Vita Health Food Co.)____________________
Osborne, P. J __ ----------- _-------- _______ ------ __ _________ ____ ___
Ozarka Water Co.------------------------------------------------Ozone ~ir Co .. --------------------------------------------------Parker Industries~----- ____ ----- __________________ ------___________
Parks-Phillipps Health Foods Co·----------------------------------Patrick, Inc., Thomas _______ -------------- __________________ -----__
Paul F. Beich Co-------------------------------------------------P. D. Q. Press, etc------------------------------------------------Peerless Smoking Jacket Co., Inc .. ! ... -----------------------------Peggy Sage, Inc. et aL--------------------------------------------Perfect Manufacturing Co., etc.------------------------------------Perspir-ator Manufacturing Co _________ ------ __ -------- ____ --------Philip Ritter Co., Inc., The .• _______ • ____ -- _______ ._________________
Phillipps, Stanley N., et al. (Parks-Phillipps Health Foods Co.)________
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Pietri Co., Dr. H. A. _____________________________________________ •

1730

Pilot Full Fashion Mills, Inc., etc---------·-----···-·-·----·--··----Plough, Inc·-----------------------------------------------------Polar Co. (Masterlite Lamp Co.)-----------------------------------Poorman, John G-------------------------------------------------ProducingCorP--------------------------------------------------Pukula, Paul, et al. (George Cary Earnist)--------------------------Quinn, W. K, et al. (Continental Diamond Co.)---------------------Ramsey, Louise G. (Certain-Oro Hair Preparations)___________________
R. B. Davis Co·-------------------------------------------------Reclaimo Manufacturing Co. ________ ------ ____ -----------__________
Rhodes Co., Inc., A-----------------------------------------------Richter, Harry, et al. (Benay Novelty Co.)___________________________
Right-0 Products Co·--------------------------------------------Ritter Co., Inc., The PhiliP------------~---------------------------Robina Studios---------------------------------------------------Rock of Ages CorP-----------------------------------------------Rose, Howard N. (Associated Writers)------------------------------Roth Co., Inc., Chester H., et aL----------------------------------Rubel Baking Co., The·------------------------------------------Safe Electric Co ______________ -------- ______ ------- __________ -----Salazar, Robert.(Los Angeles Pharmacal Co. et al.)____________________
Salus Laboratory, Inc. (Italian Imperial Co.)-----·-------------------Santini, Eladio, et al. (Dr. H. A. Pietri Co.)-------------------------Sauer, Aaron (Interstate Home Study Bureau)-----------------------Schaap, Samuel (Robina Studios)-----------------------------------Scheff, Samuel, et aL ______________________________________________
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Scherpness, Clyde (Ozone Air Co.)----------------------------------- 168S
Schey, Ira M----------------------------------------------------- 1667
Schnuck, Ella M., et aL .. _____ ____ __ __ ________ ______ ______________ _ 1744
Schwalge, William (Reclaimo Manufacturing Co.)--------------------- 1751
Sears, C. A. (Nutty Brown Mills).---------------------------------- 1719
Sears, Roebuck & Co·--------------------------------------------- 1647
Sekine Co., Inc., I------------------------------------------------- 1701
Shannock Narrow Fabric Co---------------------------------------- 1675
Sherman, Solomon (Sherman Foods)----~--- ____ ---------- ______ ----. 1711
Shulak, Harry, et al. (Marilyn Fur Studios, etc.)______________________ 1671
Siebras, Norman W. (Lady Lennox Co.)------------------------------ 1703
Silverman, David B., et al. (Marilyn Fur Studios, etc.)_________________ 1671
Simonin's Sons, Inc., C. F------------------------------------------ 1701
Smith & Sons, Inc., William________________________________________ 1683
~nare Brothers Ointment Co ... _. __ ---- __________ • __ .----:.--------1677
Sontag, Cora S., et al. (Associate British Manufacturers)--------------- 1674
Spalding Pla~ter Co., InC------------------------------------------- 1758
Spangler, Henry (National Laboratories, etc.)_________________________ 1693
Spiegel, Inc .• ____________ -------- __ -------- ______ ------------_ 1742, 1774
Spitzfaden, Inc., CarlL _______________ ------- _____ ------. ___ ------- 1703
Standard Ribbon Corp ___ ·--------------------------------·-------Stop-Lite Products, Inc. _________________________________ ------.---
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Storm Flooring Co., Inc·------------------------------------------Stuart, Steve.----------------------------------------------------Studier, Rev. H. E-----------------------------------------------Sunshine Broadcasting Co., The--------------·----------------------
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Supreme Hosiery Co.______________________________________________
Supreme Publications _________________________________________ ·_____
Sutton & Sons, A. D •• ________ ----- __________________ - __ --_________
Tanvilac Co., The. ___________________________ --___________________
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Taylor-Rea Corp. (House of Taylor-Rea)----------------------------Thieleman Drug Co·----------------------------------------------Thomas, Lyman H., et al. (Buchanan-Thomas Advertising Co.)_________
Thomas Patrick, Inc.---------------------------------------------Thompson, Richard R. (Eureka Springs Water Co., etc.)_______________
Tigerman, Milton M. (Parker Industries)----------------------------Tischhauser, Inc., C. ____________ --- ______________ --_______________
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,1679
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Tracy Co., Dr. D. W---------------------------------------------Trans-Pacific Importers et aL--------------------------------------Tru Products Corp .•. J-------------------------------------------Valeria's Products, etc. _____ -----_-------- ______ ----- _____ ----_____
Vita Health Food Co., The __ ------------- _________ ---- ____ --·-_____
Vita-Lite, Inc_____________________________________________________
Vit-O-Net, Inc _____ ---------------------------- ____ --- _____ ----___
Wharenberger, John A-------------------------------------------·-Walls, Mathilde M. (Astrology Press) _______ ---- __ ------ ______ ----___
Weatherly, Elsie K., et al. (W. H. Kirkland Co.)______________________
Webster Eisenlohr, Inc __ --- _____________ --_--- ______ - ______ -_______
W. E. Featherstone Advertising Agency-----_---------_______________
Weisbaum Bros., etc----------------------------------------------Weyenberg Shoe Manufacturing Co ______________________-____________
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Whelan Candy Co. et aL------------------------------------------- 1652
Whisnant Hosiery Mills.------------------------------------------- 1692
W. H. Kirkland Co·----------------------------------------------- 1648
W. H. Long Co·-------------------------------------------------- 1658
Wholesale Electric Fence Co._______________________________________ 1779
Wiener, DanieL___________________________________________________ 1668
William Smith & Sons, Inc·---------------------------------------- 1683
Wilson, Inc., J. & R----------------------------------------------- 1665
World Pencil Co·-------------------------------------------------- 1712
Zen del Laboratories ___________ --------------_------_----- __________ • . 1742
Ziv, Inc., Frederic W---------------------------------------------- 1739

TABLE OF CASES IN WHICH PETITIONS FOR REVIEW
OF ORDERS OF THE COMMISSION· HAVE BEEN FILED
IN THE UNITED STATES CIRCUIT COURTS OF APPEALS
FROM JUNE 1, 1941, TO OCTOBER 31, 1941, INCLUSIVE
Vol.
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D. D. D. CORP--------------------------------------------- 32
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on June 9, 1941. Commission's order affirmed,
after modification, February 12, 1942. 125 F. (2d) 679.
DOUGLAS CANDY CO------------------------------------ 32
Petition for review filed in Circuit Court of Appeals for the
Eighth Circuit on June 9, 1941. Commission's order affirmed
February 9, 1942. 125 F. (2d) 665. Commission filed motion
for substitute decree March 26, 1942. Motion granted April
9, 1942.
EVANS NOVELTY CO., ETC------------------------------- 32
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on June 10, 1941. Commission's order
affirmed January 13, 1942.
CONSUMERS BUREAU OF STANDARDS------------------ 32
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on June 16, 1941.
ASSOCIATED NEWS PHOTOGRAPHIC SERVICE, INC.,
ET AL ____ ----- _------- ________ -------- ______ ----------- 32
Petition for review filed in Circuit Court of Appeals for the
Second Circuit on June 21, 1941.
AMERICAN MEDICINAL PRODUCTS, INC., ET AL_______ 32
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on July 3, 1941.
FONG WAN----------------------------------------------- 32
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on July 14, 1941. Commission's order affirmed
December 8, 1941.
JOHN J. FULTON CO------------------------------------- 33
Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on July 19, 1941.
E. B. MULLER & CO., ET AL------------------------------ 33
Petition for review filed in Circuit Court of Appeals for the
Sixth Circuit on August 5, 1941.
·
VON SCHRADER MANUFACTURING CO., ET AL_________ 33
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on August 11, 1941. Petition dismissed
November 26, 1941.
HUDSON FUR DYEING CO------------------------------- 33
Petition for review filed in Circuit Court of Appeals for the
Third Circuit on August 30, 1941. Petition dismissed January
7, 1942.
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BERLAND SUPPLY CO., INC., ET AL--------------------Petition for review filed in Circuit Court of Appeals for the
Sixth Circuit by Anchor Hocking Glass Corp. and W. H.
Peterson on September 2, 1941. Petition dismissed December 4, 1941. 124 F. (2d) 187.
PHILIP R. PARK, INC·----------------------------------Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on September 3, 1941.
·
J. M. TAYLOR CO., INC., ET AL--------------------------Petition for review filed in Court of Appeals of the District of
of Columbia by Samuel Nitke on September 5, 1941. Petition
dismissed April 6, 1942.
WELLWORTH SALES CO ..• ------------------------------Petition for review filed in Circuit Court of Appeals for the
Second Circuit on September 19, 1941. Petition dismissed
April 14, 1942.
SCIENTIFIC APPARATUS MAKERS OF AMERICA, ET AL.
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit by Eugene Dietzgen Co. on September 22,
1941, by Keuffel & Esser Co., Karl L. Keller and Charles
Bruning Co., Inc., et al. on October 23, 1941, and The C. F.
Pease Co. on October 27, 1941.
LEE BOYER'S CANDY-----------------------------------Petition for review filed in Circuit Court of Appeals for the
Ninth Circuit on October 3, 1941.
STANDARD DISTRIBUTING CO__________________________
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on October 16, 1941.
HASKELITE MANUFACTURING CORP ___________________
Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on October 29, 1941.
POSITIVE PRODUCTS CO., ETC--------------------------Petition for review filed in Circuit Court of Appeals for the
Seventh Circuit on October 31, 1941.
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Abbreviations: S.C.-U.S. Supreme Court; C. C. A.-Circuit Court of Appeals; S.C. of D. C.-Supreme
Court of the District of Columbia (changed on 1une 25, 1936, to DL•trict Court of the U. S. for the District.
of Columbia, and Identified by abbreviation D. 0. of D. C.); C. A. of (or fur) D. c.-U.S. Court of Apo
peals for the District of Columbia (prior to 1une 7, 1934, Court cr Arp~als cf tl'e District of Columbia);
D. C.-District Court. Hyphenated numbers refer to volun:.e and page tf tho F. T. 0. Reports, the
number preceding the hyphen denoting the volume, the numbers following referring to the page]

Ace Auto Supply Co., The, et aL ____________ _
Advance Paint Co _______________________ ._
Alberty, Adah ________________ ---------- __ _
118 F. (2d) 669.
Algoma Lumber Co., et al. 3 __ · - - - - - - - - - - - - - 56 F. (2d) 774; 04 F. (2d) 618; 291 U. S.
67; (54 S. Ct. 315).
Allen B. Wrisley Co. et aL ________________ _
113 F. (2d) 437.
Alle-Rhume Remedy Co., Inc., et aL~------AIIied Pharmacal Co., Inc., etc _____________ _
Aluminum Co. of America _______ ------ ___ -~
284 Fed. 401; 299 Fed. 361.
Amber-Ita (Ward J. Miller) ________________ _
A. McLean & Son et aL ___________________ _
84 F. (2d) 910; 94 F. (2d) 802.
American Army and Navy Stores, Inc _______ _
American Candy Co __ -------------- ______ _
97 F. (2d) 1001.
American College et aL ___________ ---- _- _-American Field Seed Co. et aL _____________ _
American Medicinal Products, Inc., et aL ___ _
American Snuff Co ________ .~ _____________ _
38 F. (2d) 547.
American Tobacco Co _____________________ _
283 Fed. 999; 264 U. S. 298; (44 S. Ct.
336); 9 F. (2d) 570; 274 U.S. 543 (47
S. Ct. 663).

(C. C. A.) 32-1891.
(C. C. A.) "Memoranda," 2G-739.
(C. C. A.) 32-1871.
(C. C. A.) 16-657, 17-669; (S.C.)
18-669.
(C. C. A.) 31-1815.
(C. C. A.) 3G-1613.
(D. C.) 31-1905.
(C. C. A.) 5-529, 7-618.
(C. C. A.)
(C. C. A.)
1828.
(C. A. for
(C. C. A.)
(C.
(C.
(D.
(C.

21-1223.
22-1149, 26-1501; 31D. C.) 23-1392.
27-1683.

C. A.) 3Q-1674.
C. A.) 3G-1648.
C.) 3Q-1683.
C. A.) 13-607.

(D. C.) 5-558; (S. C.) 7-599;
(C. C. A.) 9--653; (S. C.) 11-668.

I Interlinear citations are to the reports of the National Reporter System and to the official United States
Supreme Court Reports In those cases in which the proceeding, or proceedings, as the case may be, have
been there reported. Such cases do not Include the decisions of the Supreme Court of the District of Columbia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported In
the Commission's Decisions and the Commission publications entitled "Statutes and Declslons-19141929," and "Statutes and DeclsioDS-193(}-1938," which also Include cases here involved, for their respective
periods.
Said publications also include Clayton Act cases bearing on those sections of said Act administered by
the Commission during the aforesaid period, but In which Commission was not a party. "8. & D." refers
to earller publication, reference to later being "1938 S. & D." For "Memorandum of Court Action on
MLqce))aneous Interlocutory Motions" during the period covered by the second compilation, namely
1930-1938, see said compilation at page 485 et seq.
• For Interlocutory order of lower court, see "Memoranda," 28-1966•or 1938 S. & D. 487.
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America's Medicine, etc. (Harry S. Benham) ___
Antisepto Products Co., etc. (Edward L. Jenkips et al.).
Ardelle, Inc., Helen ________________________
101 F. (2d) 718.
Arkansas Wholesale Grocers Ass~U----.-"-.,---18 F. (2d) 866.
Armand Co., Inc., et aL _________ ._ __________
78 F. (2d) 707; 84 F. (2d) 973.
Armour & Co.1_ - - - - _________ • -~- __ • ____ • _.
Army and Navy Trading Co __ _. __.______ _. ___ _
88 F. (2d) 776.
. I.,
Arnold Stone Co.•------------------------49 F. (2d) 1017.
Aronberg, Earl (Positive Products Co., etc.) ___
Arrow-Hart & Hegeman Electric Co _________
63 F. (2d) 108; 65 F. (2d) 336; 291 U. S.
587 (54 S. Ct. 532).
Artloom Corp.a ____________________________
69 F. (2d) 36.
Artloom Corp. v. National Better Business
Bureau et al.
48 F. (2d) 897.
Atlantic & Pacific Tea Co., The Great_._. ___
106 F. (2d) 667.
Atlas Health Appliance Co. (Jacob L. Goldman).
Avery Salt Co ____________________________ _
Aviation Institute of U.S. A., Inc __________ _
Ayer, Harriet Hubbard, Inc.e ______________ _
15 F. (2d) 274.
Balditt, Rene P. (Clito Co.)---------------Balme, PauL----------------------------23 F. (2d) 615.
Baltimore Grain Co. et aL----------------284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461).
Baltimore Paint & Color Works, Inc--·-----41 F. (2d) 474.
Barager-Webster Co _______________________
95 F. (2d) 1000.
Basic PrQducts Co.-----------------------260 Fed. 472.
Battle Creek Appliance Co., Ltd ___________ _
Bayuk Cigars, InC-------------------------

(D. C.) 29--1629.
(D. C.) 29-1637.
(C. C. A.) 28-1894.
(C. Q. A.) 11-646.
(C. C. A.) 21-1202, 22-1155.
(C. C. A.), "Memoranda" 20-745.'
(C. A. of D. C.) 24-1601.
(C. C. A.) 15--606,
(D. C.) 29-1634.

(C. C. A.) 17-658, 683; (S.C.)
18-691. '
(C. C. A.) 18-680.
(D. C.), footnote, 15--597.

(C. C. A.) 29-1591.
(D. C.) 31-1897.

(C. C. A.) 30-1667.
(C. A. of D. C.) 21-1219.
(C. C. A.) 10-754.
(D. C.) 31-1894.

(C. C. A.) 11-717.
(D. C.) 5--578; (S.C.) 8-632.

(C. C. A.) 14-675.
(C. C. A.) 26-1495.
(D. C.) 3-542.

(C. C. A.) 21-1220.
(C. C. A.) 14-679 (footnote),
708; 28-1958; 29--1574.
Bear Mill Manufacturing Co., Inc ____________ (C. C. A.) 27-1685.
98 F. (2d) 67.
Beech-Nut Packing Co. 7 ____________________ (C. C. A.) 2-556; (S. C.) :4-583.
264 Fed. 885; 257 U.S. 441 (42 S. Ct. 150).
Interlocutory order. See lllso S. & D. 721.
• For Interlocutory order, see "Memoranda," 2S-1965=or 1938 B. & i:>. 48!1.
I For Interlocutory matter, see "Memoranda," 28-1968 or 1938 B. & D. 489.
I For Interlocutory order, sec "Memoranda," 20-744 or B. & D. 720.
'For order of Circuit Court of Appeals on mandate, see "Memoranda," 20-741 or B. & D. 189,
I
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Belmont Laboratories, Inc _________________ _
103 F. (2d) 538.
Bene & Sons, Inc., John ___________________ _
299 Fed. 468.
Benham, Harry S. (America's Medicines, etc.)_
Benham, Leland F. (The Zelle Co.) _________ _
Berkey & Gay Furniture Co. et aL---------·
42 F. (2d) 427.
.
Berry Seed Co. et aL _____________________ _
109 F. (2d) 1012.
Bethlehem Steel Co _________ -- ____ ---- ____ _

XXIX

(C. C. A.) 28-1941.
(C. C. A.) 7-612.
(D. C.) 29--1629.
(D. C.) 29--1631.
(C. C. A.) 14-679.
(C. C. A.) 3D-1649.

(D. C.) (S. C. of D. C.), tootnote, 3-543.
Biddle Purchasing Co. et aL---------------- (C. C. A.) 26-1511; 32-1840,
1867; 33-1796.
96 F. (2d) 687; 117 F. (2d) 29.
Block, Sol., et al. (Rittenhouse Candy Co.) __ _ (C. C. A.) 26-1497.
Blumenthal, Sidney, et al. (Rittenhouse Candy. (C. C. A.) 26-1497.
Co.).
Bonita Co., The, et aL ____________________ _ (C. C. A.) 22-1149; 31-1834.
84 F. (2d) 910.
Bourjois, Inc., et aL ______________________ _ (C. C. A.) 27-1706.
Brach & Sons, E. L----------------------- (C. C. A.) 29--1577.
Bradley, James J ______________ -.- _________ _ (C. C. A.) 12-739.
31 F. (2d) 569.
Breakstone, Samuele ______________________ _ (C. C. A.) "Memoranda," 2D-745.
Brecht Candy Co _________________________ _
(C. C. A.) 2&--1701.
'
92 F. (2d) 1002.
Brown & Haley ______________ • ___________ _ (C. C. A.) 28-1894.
101 F. (2d) 718.
Brown Fence & Wire Co __________________ _ (C. C. A.) 17-680.
64 F. (2d) 934.
Bundy, Robert C. (The Jackson Sales Co.) __ _ (C. C. A.) 33-1819.
Bunte Brothers, Inc ______________________ _ (C. C. A.) 28-1959; 3D-1650; (S.
104 F. (2d) 996; 110 F. (2d) 412; 312 U.S.
C.) 32-1848.
349 (61 S. Ct. 580).
Butterick Co. et al.u ______________________ _ (S. C. of D. C.) footnote, 3-542,
4 F. (2d) 910.
(C. C. A.) 8-602.
Butterick Publishing Co. et aL _____________ _ (C. C. A.) 23-1384.
85 F. (2d) 522.
B-X Laboratories and Purity Products Co. (D. C.) 29--1643; 30-1727.
(John Petrie), U. S. v.
Caldwell, Inc., Dr. W. B __ ----------------- (C. C. A.) 3D-1670.
111 F. (2d) 889.
California Lumbermen's Council et aL ______ _ (C. C. A.) 28-1954; 29--1568; 31103 F. (2d) 304; 104 F. (2d) 855; 115 F.
1870.
(2d) 178.
California Rice Industry ___________________ _ (C. C. A.) 28-1912; 33-1779.
102 F. (2d) 716.
Canfield Oil Co ___________________________ _ (C. C. A.) 4-542.
274 Fed. 571.
Cannon v. U.S---------------------------- (C. C. A.) footnote, 11-677.
19 F. (2d) 823.
I

I

Interlocutory ord~r. SeeS. & D. 722.
For Interlocutory order, see "Memoranda," 21r743 or S,

&D. 7160
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Canterbury Candy Makers, Inc.·········--- (C. C. A.) 28-1894.
101 F. (2d) 718.
Capital Drug Co. (Max Caplan) _____________ (D. C.) 31-1900.
Caplan, Max (Capital Drug Co.) ____________ (D. C.) 31-1900.
Capon Water Co. et aL-------··---·------- (C. C. A.) 29-1611.
107 F. (2d) 516.
Cardinal Co., The (Charles L. Klapp) ________ (D. C.) 29-1639.
Carey Mfg. Co., Philip, et al ________________ (C. C. A.) 12-726.
29 F. (2d) 49.
Carter Carburetor Corp-. ______ --- __________ (C. C. A.) 31-1793.
112 F. (2d) 722.
Cassoff, L: F------------------------------ (C. C. A.) 13-612.
38 F. (2d) 790.
Century Metalcra!t CorP------------------- (C. C. A.) 3(}-1676.
112 F. (2d) 443.
Chamber of Commerce of Minneapolis et aJ.l 0•• (C. C. A.) 4-604, 1(}-687.
280 Fed. 45; 13 F. (2d) 673.
Chane!, Inc.------------------------------ (C. C. A.) 32-1866.
Chapman Health Products Co., The, et al ____ (D. C.) 3(}-1687.
Charles N. Miller Co _______________________ (C. C. A.) 27-1678.
97 F. (2d) 563.
Chase & Sanborn (Moir, John, et al.) u ______ (C. C. A.) 1(}-674.
12 F. (2d) 22.
Chase Candy Co _____________ ··--- _____ ·-- (C. C. A.) 26-1499.
97 F. (2d) 1002.
Cherry, Albert T ____ -·- ________ --· ___ ·- --- (C. C. A.) 33-1780.
121 F. (2d) 451.
Chesapeake Distilling & Distributing Co _____ (D. C.) 32-1909.
Chicago Portrait Co __ ._-- ___ -·- _____ ._---- (C. C. A.) 8-597.
4 F. (2d) 759.
Chicago Silk Co-------------------·------- (C. C. A.) 25-1692.
90 F. (2d) 689.
Civil Service Training Bureau, Inc ___________ (C. C. A.) 21-1197.
79 F. (2d) 113.
Claire Furnace Co., et al. 12 _________________ _ (S. C. of D. C.), footnotes, 3-543,
4-539; (C. A. of D. C.) 5-584;
285 Fed. 936; 274 U.S. 160 (47 S. Ct. 553).
(S. C.) 11-655.
Clarke, Frederick A------------------------ (D. C.) 33-1812.
Clein, Max L., et aL.-----------------·---- (C. C. A.) 32-1868.
Clito Co. (Rene P. Balditt)---·---------·--- (D. C.) 31-1894.
Consolidated Book Publishers, Inc.Ja ________ _ (C. C. A.) 15-637.
53 F. (2d) 942.
Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 29-1621.
ciates).
Cosner Candy Co ______ -------------------- (C. C. A.) 25-1703.
92 F. (2d) 1002.
Counter Freezer Manufacturers, National (S. C. of D. C.) 22-1137.
Association of, et al.
Cox, S. E. J·----------------------------- (C. C. A.), "Memoranda," 2(}739.
"For Interlocutory ord~r. It'll "Memoranda," :»-744 or 8. & D. 710.
n For Interlocutory order, see "Memoranda," :»-744 or 8. & D. 718,
1t For llnal decree of Supreme Court of the District of Columbia, see footnote, 3-542 et seq.,
II For Interlocutory order, see "Memoranda," ~1966 or 1038 8. & D. 485.

s. & D. 190,
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Crancer, L. A., et aL _ --------------------Cream of Wheat Co.'• _________ •.. __ - - _- ___ - 14 F. (2d) 40.
Cubberley, U.S. ex. reL------------------Curtis Publishing Co _____ -----------------270 Fed. 881; 260 U.S. 568.
Deckelbaum, Howard (Sun Cut Rate Drug
Store).
Deran Confectionery Co., U.S. 11-----------Dietz Gum Co. et aL _____________________ _
104 F. (2d) 999.
D. J. Mahler Co., Inc _____________________ _
Dodson, J. G ___ ------ ___________________ _
Dollar Co., The Robert ___________________ _

(C. C. A.), footnote, 20-722.
(C. C. A.) 10-724.
(8. C. of D. C.), footnote, 18-663.
(C. C. A.) 3-579; (S. C.) 5-599.

(D. C.) 31-1888.
(D. C.) 30-1729.

(C. C. A.) 29-1557.

(D. C.) 31-1891.
(C. C. A.) 20-737.
(C. C. A.), footnote, 16-684;
"Memoranda," 20-739.
Douglas Fir Exploitation & Export Co ______ _ (S. C. of D. C.), footnote, 3-539;
"Memoranda," 20-741.
Douglass Candy Co., etc. (Ira W. Minter et (C. C. A.) 28-1885.
al.).
102 F. (2d) 69.
Dubinoff, Louis (Famous Pure Silk Hosiery. (C. C. A.) 27-1673.
Co.).
Eastman Kodak Co. et aL ___________ .______ (C. C. A.) 9-642; (S.C.) 11-669.
7 F. (2d) 994; 274 U.S. 619 (47 S. Ct. 688).
Edison-Bell Co., Inc., et aL ________________ _ (D. C.), "Memoranda," 2~1 969.
Educators Association, Inc., et aL __________ _ (C. C. A.) 30-1614; 30-1658;
108F. (2d) 470; llOF. (2d) 72; 118F. (2d)
32-1870.
562.
Fdwin Cigar Co., Inc ______________________ (C. C. A.) 20-740.
E. J. Brach&Sons ________________________ (C. C. A.) 29-1577.
Electric Bond & Share Co. (Smith, A. E., et al.) lD. C. 13-563, 17-637.
34 F. {2d) 323; 1 F. Supp. 247.
Electrolysis Associates, Inc., et aL ___________ (D. C.) 30-1720.
Electro Thermal Co ________________________ (C. C. A.) 25-1695.
91 F. (2d) 477.
Elmer Candy Co., U.S. V------------------ (D. C.) 30-1729.
El Moro Cigar Co _________________________ (C. C. A.) 29-1616.
107 F. (2d) 429.
Englander Spring Bed Co., Inc_. ___________ _ (D. C.), "Memoranda," 28-1969.
Erie Laboratories, Inc., etc ________________ _ (D. C.) 31-1905.
Evans Fur Co. et aL _. ___ ----------------- (C. C. A.) 24-1600.
88 F. (2d) 1008.
Fairyfoot Products Co _____________________ (C. C. A.) 21-1224, 26-1507.
80 F. (2d) 684; 94 F. (2d) 844.
F. A. Martoccio Co. (Hollywood Candy Co.) __ (C. C. A.) 24-1608.
87 F. (2d) 561.
Famous Pure Silk Hosiery Co. (Louis Du- (C. C. A.) 27-1673.
binoff.)
Fashion Originators Guild of America, Inc., (C. C. A.) 31-1837; (S. C.) 32et al.
1856.
114 F. (2d) 80; 312 U. S. 457 (61 S. Ct.
703).
"For ln!Rrlocutory order, see "Memoranda," 20-7f4, or B. & D. 720.
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Fioret Sales Co., Inc., et aL __________________ (C._C. A.) 27-1702; 28-1955~ ·
.
100 F. (2d) 358.
Fluegelman & Co:, Inc., N __________________ (C. C. A:) 13-602.'
37 F. (2d) 59.
Flynn & Emrich Co. 15 ______________________ (C. C. A.) 15-625.
52 F. (2d) 836.
Ford Motor Co-----------'---------------~- (C. C. A.) 31-1883; 33-1781.
120F. (2d) 175.
Fox Film Corporation ___ _: __________________ (C. C. A.) 7-589.
296 Fed. 353.
Fruit Growers' Express, Inc ________________ _ (C. C. A., 3-.628; footnote, 6,-559.
274 Fed. 205; 261 U. S. 629 (42 S. Ct 518).
Garment Mfrs .. Assn., Inc., et aL ___________ _ (S. C. of D. C.); footnote, 18-663.
General Motors Corp. et aL _______________ _ (C. C. A.) 31-1852. ' .
114 F. (2d) 33.
George H. Lee Co _________________________ (C. C. A.) . "Memoranda/' .20113 F. (2d) 583.
722; 31-1846.
George Ziegler Co------------------~------- (C. C. A.) 24-1625. ···
90 F. (2d) 1007.
Gimbel Bros., Inc __________________________ (C. C. A.) 32-1820.
116 F. (2d) 578.
Glade Candy Co ___________________________ (C. C. A.) 29-1584.
106 F. (2d) 962.
Goldman, Jacob L. (Atlas Health Appliance (D. C.) 31-1897.
Co.).
Good-Grape Co ____________________________ (C. C. A.) 14-695.
45 F. (2d) 70.
Goodyear Tire & Rubber Co ________________ (C. C. A.) 2S-1707; (S. C.) 2692 F. (2d) 677; 304 U. S. 257 (58 S. Ct.
1521; (C. C. A.) 28-1899:
863); 101 F. (2d) 620.
Gotlieb, Lenard, et al. (Reed's Cut Rate Drug (D. C.) 31-1885.
Store, etc.).
Grand Rapids Varnish Co.I6 _________________ (C. C. A.) 13-580.
41 F. (2d) 996.
Gratz eta!__ ______________________________ (C. C. A.) 1-571, 2-545; (S. C.)
258 Fed. 314; 253U. S. 421 (40 S. Ct. 572).
2-564.
Great Atlantic & Pacific Tea Co., The ________ (C. C. A.) 29-1591..
106 F. (2d) 667.
Guarantee Veterinary Co. et aL ____________ (C. C .. A.) 5-.'i67.
285 Fed. 853.
Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4--'-552; (S. C,) 6-587.
et al.) i
276 Fed. 686; 261 U. S. 463 (43 S. Ct . .450).
Hall, James B., Jr_ ________________________ , (C. C: A.) 20_:_740.
67 F. (2d) 993.
Hamilton-Brown Shoe Co., U.S. v ______ , ____ (D. C.); footnote, 26-1495.
Hammond Lumber Co ________________ ~---- (C. C. A.); footnote; 16-684:
"l\femoranda," 2D-739. ·
Hammond, Snyder & Co ___________________ (D.C.) 5-578; (S.C.) 8-632.
284 Fed. 886; 267 U. S. 586 (45 S. Ct. 461).
Harriet Hubbard Ayer, Inc_---------------- (C. C. A.) 10-754:
15 F. (2d) 274.
"For interlocutory matter, see "Memoranda," 28-1954, or 1938 S. & D.-485.
For interlocutory order, see "Memoranda," 20-746, or S. & D. 724.
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Hartman Wholesale Drug .Co, Inc., et aL ____ (D. C.) 27-1693.
Haynes & Co., Inc., Justin __________________ (C. C. A.) 29-:-1578.
105 F. (2d) 988.
Heleri Ardelle, Inc _________________________ (C. C. A.) 28-1894.
101 F. (2d) 718.
Herbal Medicine Co. (George Earl McKewen (D. C.) 31-1913.
eta!.).
.
.
Hershey Chocolate Corp. eta!__ _____ ~------- (C. C. A.) 33-1798 ..
121 F. (2d) 968.
Heuser, Herman ___________________________ (C. C. A.) 8-628.
4 F. (2d) 632.
Heusner & Son, H. N ______________________ (C. C. A.) 29-1580.
106 F. (2d) 596.
Hills Bros ________________________________ (C. C. A.) 10-653.
9 F. (2d) 481.
Hires Turner Glass Co_ _ _ _ _ ___ __ _ _ __ __ __ __ _ (C. C. A.) 21-1207.
81 F. (2d) 362.
Hoboken White Lead & Color Works, Inc ____ (C. C. A.) 14-711, 18-663 ..
67 F. (2d) 551.
Hoffman Engineering Co ___________________ (C. C. A.) 21-1221.
Holloway & Co., M. J., eta!_ _______________ (C. C. A.) 22-1149; 31-I829.
84 F. (2d) 910.
Hollywood Candy Co. (F. A. Martoccio Co.) __ (C. C. A.) 24-1608:
87 F. (2d) 561.
Holst Publishing Co. et al., U.S. v ___________ (D. C.) 30-1728.
Hudson Co., The J. L ____ , _________________ (C. C. A.) 32-1889~
Hughes, Inc., E. Griffiths .17 - - - - - - - - - - - - - - - - - (C. A. of D. C.) 17-660, 20-734 ..
63 F: (2d) .362.
Hurst & Son, T. C _________________________ (D. C.) 3-565 ..
268 Fed. 874.
Ice Cream Manufacturers, International Asso- (S. C. of D. C.) 22-1137.
ciation of, et al.
Illinois Lumber & Material Dealers Ass'n, Inc_ (C. C. A.) 27-1682.
97 F. (2d) 1005.
Imperial Candy Co ________________________ (C. C. A.) 28:-1894.
101 F. (2d) 718. ·
Indiana Quartered Oak ,Co __________________ (C. C. A.) 12-721, 16-683.
26 F. (2d) 340; 58 F ..(2d) 182.
· Inecto, Inc.l 8 ______________________________ (C. C. A.) 18-705, 20-722.
70 F. (2d) 370.
Internatioi1al Art Co. eta!_ _________________ (C. C. A.) 30-1635.
109 F. (2d)' 393 ..
International Association of Ice Cream Manu- (S. c.· of. D. C.) 22:-1137.
facturers, et al.
International Shoe Co~ 19 ____________________ (C .. C. A.).l2-732; (S .. C.) 13-593_
29 F. (2d) 518; 280 U.S. 291 (50S. Ct. 89).
Ironized Yeast.Co __ ·_______________________ .(C. C .. A.). 20-.737 ..
Jackson Sales Co., The (Robert C. Bundy)___ (C. C. A.) 33-1819 ..
Jenkins, Edward L.; et al.. (Antisepto Products. (D ..C.) 29-1637."
Co., etc.).
J. L. Hudson Co.; The_-------------------- (C. C. A.) 32-1889 .•
"For interlocutory order, see "Memoranda," 28-1968 or 1938 S. & :0 .. 489. . .. ·
"For certain prior interlocutory proceedings, see also'"Memoranda," 28'-1967 or 1938 S: &'D. 488.
n For interlocutory, order, see "Me'mOranda/' zo-.745 Or S. ·&:D. i22;. ·': 11 •. ~- : · ~
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Johnson Candy Co., Walter H ______________
78 F. (2d) 717.
Jones Co., Inc., H. C----------------------284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461).
Justin Haynes & Co., Inc ___________________
105 F. (2d) 988.
Juvenile Shoe Co __________________________
289 Fed. 57.
K. & S. Sales Co. eta!., U.S.~~-------------Kaplan, Blanche (Progressive Medical Co.,
etc.).
Kay, Abbott
35 F. (2d) 160.
Kelley, James.---------------------------87 F. (2d) 1004.
Keppel & Bro., Inc., R. F _____________ -----63 F. (2d) 81; 291 U.S. 304 (54 S. Ct. 423).
Kidder Oil Co----------------------------117 F. (2d) 892.
Kinney-Rome Co __________________________

E----------------------------

(C. C. A.) 21-1195.
(D. C.) 5-578; (S.C.) 8-632.
(C. C. A.) 29-1578.
(C. C. A.) 6-594.
(D. C.) 30-1727.
(D. C.) 30-1690.

(C. C. A.) 13-575.
(C. C. A.) 24-1617.
(C. C. A.) 17-651; (S.C.) 18-684.
(C. C. A.) 32-1823.
(C. C. A.) 4-546.

275 Fed. 665.
Kirk & Co., Jas. S., et aJ.2° __________________ (C. C. A.) 16-671.
59 F. (2d) 179.
Kirschmann Hardwood Co _________________ _ (C. C. A.); footnote, 16-684;
"Memoranda," 2Q-739.
Klapp, Charles L. (The Cardinal Co.) _______ _ (D. G.) 29-1639.
Klesner, Alfred (Shade Shop, etc.) ___ -------- (C. A. of D. C.) 9-650, (S. C.)
11-661; (C. A. of D. C.) 126 F. (2d) 701; 274 U. S. 145 (47 S. Ct.
557); 25 F. (2d) 524; 280 U. S. 19 (50
717; (S. C.) 13-581.
S. Ct. 1).
Klimate-Pruf Manufacturing Co., U.S. v____ _ (D. C.) 30-1730.
Kobi & Co., J. W.21 _______________________ _ (C. C. A.) 11-713.
23 F. (2d) 41.
L. & C. Mayers Co., Inc ________ ----------- (C. C. A.) 27-1675.
97 F. (2d) 365.
Leader Novelty Candy Co., Inc ____________ _ (C. C. A.) 25-1701.
92 F. (2d) 1002.
Leavitt, Louis 22 - - - - - - - - - - - - - - - - - - - - - - - - - - - (C. C. A.) 11-635, 21-1228.
16 F. (2d) 1019.
Lee Co., George H------------------------- (C. C. A.) "Memoranda," 20722; 31-1846.
113 F. (2d) 583.
Lee, U.S. v. (Sherwin et al. v. U.S.) ________ _ (D. C.) (C. C. A.); footnote, 6290 Fed. 517; 297 Fed. 704 (affirmed
559.
268 U.S. 369; 45 S. Ct. 517).
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701.
Sales Co., etc.).
Lesinsky Co., H __________________________ _ (C. C. A.) 4-595.
277 Fed. 756.
Levore Co. et al., U.S."------------------- (D. C.) 33-1833.
Lewyn Drug, Inc __________________________ (D. C.) 28-1951.
For Interlocutory order, see "Memoranda," 20-743 or 8. & D. 723.
For Interlocutory order, see "Memoranda," 20-743 or 8. & D. 721.
»For Interlocutory order, see "Memoranda," 20-744 or 8. & D. 721.
II
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Lighthouse Rug Co ________________________
35 F. (2d) 163."
Liquor Trades Stabilization Bureau, Inc. et aL.
121 F. (2d) 455.
Loose-Wiles Biscuit Co _____________________
299 Fed. 733.
Lorillard Co., P--------------------------283 Fed. 999; 264 U.S. 298 (44 S. Ct. 336).
Macfadden Publications, Inc.23 ______________
37 F. (2d) 822.
Mahler Co., Inc., D. J _____________________
Maisel Trading Post, Inc ___________________
77 F. (2d) 246; 79 F. (2d) 127; 84 F. (2d)
768.
Maison Piche!_ ____________________________
Maloney Oil & Mfg. Co. (Sinclair Refining Co.
et al.).
276 Fed. 686; 261 U.S. 463 (43 S. Ct. 250).
Mandel Brothers, Inc., et al_ _______________
March of Time Candies, Inc. _______________
104 F. (2d) 999.
Marietta Mfg. Co _________________________
50 F. (2d) 641.
Marshall Field & Co., et aL ________________
Martha Beasley Associates (J. V. Cordes et
al.).
Martoccio Co., F. A. (Hollywood Candy Co.) __
87 F. (:;!d) 561.
Masland Duralea.ther Co., et a.L _____________
34 F. (2d) 733.
Mayers Co., Inc., L. & C------------------97 F. (2d) 365.
Maynard Coal Co.u _______________________ _
22 F. (2d) 873.
May's Cut Rate Drug Co _________________ _
May's Cut Rate Drug Co. of Charleston ______ _
McKewen, George Earl, et al. (Herbal Medicine Co.).
McKinley-Roosevelt College of Arts and
Sciences.
McLean & Son, A., et aL __________________ _
84 F. (2d) 910; 94 F. (2d) 802.
Mells Manufacturing Co., U.S. v___________ _
11ennen Co.~----------------------------288 Fed. 774.
1\Jentho-Mulsion, Inc., et aL ________________
1Ierit Health Appliance Co. (GeorgeS. Mogilner eta!.).
Mid West Mills, Inc ••• -------------------90 F. (2d) 723.
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(C. C. A.) 13-587.
(C. C. A.) 33-1780.
(C. C. A.) 7-603.
(D. C.) 5-558, (S.C.) 7-599.
(C. A. of D. C.) 13-605.
(D. C.) 31-1891.
(C. C. A.) 20-725, 21-1212, 231381.
(D. C.) footnote, 18--663.
(C. C. A.) 4-552; (S.C.) 6-587.
(C. C. A.) 32-1886.
(C. C. A.) 29-1557.
(C. C. A.) 15-613.
(C. C. A.) 32-1886.
(D. C.) 29-1621.
(C. C. A.) 24-1608.
(C. C. A.) 13-567.
(C. C. A.) 27-1675.
(8. C. of D. C.) 3-555, 6-575;
(C. A. of D. C.) 11-698.
(D. C.) 30-1713.
(D. C.) 30-1710.
(D. C.) 31-1913.
(C. C. A.) 32-1878.
(C. C. A.) 22-1149; 26-1501; 311828.
(D. C.) 32-1907.
(C. C. A.) 6-579.
(C. C. A.) 32-1868.
(D. C.) 32-1900.
(C. C. A.) 25--1688,

• For order of the Supreme Court of the District of Columbia, denying pt'tition for writ of mandamulf
etc., see "Memoranda," 20-742 or 8. & D. 704.
t4 For order of the Supreme Court of the District of Columbia on mandate from Court of Appt'als of th•
District of Columbia, see "Memoranda," 20-742 or 8. & D., footnote, 650.
tl For Interlocutory order, see "Memoranda," 20-743 or 8. & D. 715.
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Miller Co., Charles N _____ ---------------97 F. (2d) 563.
1\Iiller Drug Co ___________________________
Miller, Ward J. (Amber-Ita) ________________
Millers N" ational Federation, et aL _ _ ________
23 F. (2d) 968; 47 F. (2d) 428.

(C. C. A.) 27-1678.

(D. C.) 31-1908.
(C. C. A.) 21-1223.
(S. C. of D. C.) 1G-739; (C. A. of
D. C.) 11-705; (S. C. of D. C.)
14-675 (footnote); (C. A. of
D. C.) 14-712.
Millinery Creators' Guild, Inc., et aL _. ____ _ (C. C. A.) 3G-1619; (S. C.) 32109 F. (2d) 175; 312 U. S. 469 (61 S. Ct.
1865.
708).
Mills Novelty Co., eta!., U.S. ex reL _______ _ (S. C. of D. C.) 22-1137.
Minneapolis, Chamber of Commerce of, et al. 2& (C. C. A.) 4-604, 1G-687.
280 Fed. 45; 13 F. (2d) 673.
Minter Brothers, etc ______________________ _ (C. C. A.) 28-1885.
102 F. (2d) 69.
Mishawaka Woolen Mfg. Co ________________ _ (C. C. A., S. C.) 5-557.
283 Fed. 1022; 260 U. S. 748 (43 S. Ct.
247).
M. J. Holloway & Co., et aL _______________ _ (C. C. A.) 22-1149; 31-1829.
84 F. (2d) 910.
Modern Hat Works (Jacob Schachnow) _____ _ (C. C. A.) 32-1875.
Mogilner, George S., et a!. (1\:Ierit Health Ap- (D. C.) 32-1900.
pliance Co.).
Moir, John, eta!. (Chase & Sanborn)ZT ______ _ (C. C. A.) 10-674.
12 F. (2d) 22.
Montebello Distillers, Inc., U.S. V----------- (D. C.) 32-1908.
Morri!;'sey & Co., Chas. T., etc _____________ _ (C. C. A.) 14~716.
47 F. (2d) 101.
Morton Salt Co __________________________ _ (C. C. A.) 30~1666.
(D. C.) 32-1909.
Mutual Printing Co., U.S.
National Association of Counter Freezer (S. C. of D. C.) 22-1137.
· Manufacturers et a!.
N a tiona! Biscuit Co.2s _____________________ _ (C. C. A.) 7-603; (D. C.) 24-1618.
299 Fed. 733; 18 F. Supp. 667.
National Biscuit Co., U.S. 11 --------------- (D. C.) 27-1697.
25 F. Supp. 329.
National Candy Co _______________________ _ (C. C. A.) 29-1557.
104 F. (2d) 999.
National Harness 1\lfrs. Assn _______________ _ (C. C. A.) 4-539, 3-570.
261 Fed. 170; 268 Fed. 705.
National Kream Co., Inc., and National (C. C. A.) 27-1681.
Foods, Inc.
National Optical Stores Co. et al_ __________ _ (D. C.), "Memoranda" 28-1970.
National Silver Co ________________________ _ (C. C. A.) 24-1627; 28-1957; 3088 F. (2d) 425.
1675.
Neff, George G. (Prostex Co.) ______________ _ (C. C. A.) 32-1842.
117 F. (2d) 495.
New Jersey Asbestos Co ___________________ _ (C. C. A.) 2-553.
264 Fed. 509.

V----------------

• For interlocutory order, see "Memoranda," ~7•4 or B. & D. 719.
t7 For interlocutory order, see "Memoranda," ~744 or B. & D. 718.
tt For Interlocutory orMr, see "Memoranda," ~7t3 or B. & D. 716.
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Non-Plate Engraving Co.2e __________________ (C. C. A.) 15--597.
6
49 F. (2d) 766.
Norden Ship Supply Co., Inc., et al. (Winslow (C. C. A.) 4-578.
et al.).
277 Fed. 206.
Northam Warren Corp _____________________ (C. C. A.) 16-687.
59 F. (2d) 196.
Nulomoline Co. __________________________ _ (C. C. A.), footnote, 3-542;
254 Fed. 988.
"Memoranda," 2Q--740.
Oberlin, Robert C. (Research Products Co.) __ (D. C.) 29-1626.
O.hio Leather Co. 3o________________________ _ (C. C. A.) 4-699.
45 F. (Zd) 39.
Oliver Brothers, Inc., et aL _________________ (C. C. A.) 28-1926.
102 F. (2d) 763.
Omega Manufacturing Co., Inc., et aL ______ _ (D. C.) 3Q-1717.
Oppenheim, Collins & Co., Inc., U.S. v _____ _ (D. C.) 33-1833.
Oppenheim, Oberndorf & Co. (Sealpax Co.)3t __ (C. C. A.) 9--629.
5 F. (2d) 574.
Ostermoor & Co., Inc.aa ____________________ (C. C. A.) 11-642.
16 F. (2d) 9ft2.
Ostler Candy Co__________________________ (C. C. A.) 29-1584.
106 F. (2d) 962.
O;,;ment, C. J., etc ________________________ _ (C. C. A.) 22-1135.
Pacific States l'aper Trade Assn. et aL ______ _ (C. C. A.) 8-608; (S.C.), 11-636;
4 F. (2d) 457; 273 U.S. 52 (47 S. Ct. 25ii);
(C. C. A.) 24-1631.
88 F. (2d) 1009.
Paramount Famous-Lasky Corp.aa _ _______ __ _ (C. C. A.) 16-660.
57 F. (2d) 152.
Parfums Corday, Inc _______________________ (C. C. A.) 33-1797.
120 F. (2d) 808.
Pearsall Butt~r Co., B. s.a•----------------- (C. C. A.) 6-605.
292 Fed. 720.
Pep Boys-Manny, Moe & Jack, Inc ________ (C. C. A.) 33-1807.
122 F. (2d) 158.
Perfect Heconditioned Spark Plug Co., The, (C. C. A.) 32-1891.
et al.
Perma-Maid Co., Inc ______________________ (C. C. A.) 33-1803.
121 F. (2d) 282.
Petrie, John (B-X Laboratories and Purity (D. C.) 29--1643; 3Q-1727.
Products Co.), U. S. v.
Philip Carey Mfg. Co. eta!__ _______________ (C. C. A.) 12-726.
29 F. (2d) 49.
Pittsburgh Cut Rate Drug Co _______________ (D. C.) 3Q--1707.
Piuma, U.S. V---------------------------- (D. C.) 33-1827.
40 F. Supp. 119.
Plantation Chocolate Co., Inc.., U.S. v ______ _ (D. C.) 32-1908.
Positive Products Co., etc. (Earl Aronberg) __ _ (D. C.) 29--1634.
Powe Lumber Co., Thos. E ________________ _ (C. C. A.), footnote, 1 6- 6 8 4 ;
"~lemoranda," 2Q--739.
"For Interlocutory order, see "Memoranda," 28-19M or 1938 8. & D. 485.
IG For InterlocutorY order, 8f'e "Memoranda," 20-745 or S. & D. 724.
11 For InterlocutorY order, aee "Memoranda," 20-743 or 8. & D. 717.
11 For InterlocutorY order, see "Memoranda," 20-744 or 8. & D. 720.
11 For InterlocutorY order, see "Memoranda," 28-1967 or 1938 8. & D. 487.
14 For InterlocutorY order, see "Memoranda," 20-743 or 8. & D. 716.
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Procter & Gamble Co. et al_ _______________ _
11 F. (2d) 47.
•
Progressive :Medical Co., etc. (Blanche Kaplan).
Prostex Co. (George G. Neff) ______________ _
117 F. (2d) 495.
Pure Silk Hosiery Mills, Inc _______________ _
3 F. (2d) 105.
Q. R. S. Music Co.s5_ ---------------------12 F. (2d) 730.
Quality Bakers of America et aL ___________ _
114 F. (2d) 393.
Queen Anne Candy Co. et aL ______________ _
84 F. (2d) 910.
Queen Ghemical Co. (Charles Shrader) ______ _
Radio Wire Television, Inc., of New York et aL
Raladam Co.n ___________________________ _
42 F. (2d) 430; 51 F. (2d) 587; 283 U. S.
643 (51 S. Ct. 587); 123 F. (2d) 34.
Raymond Bros.-Clark Co _____ ------------280 Fed. 529; 263 U.S. 565 (44 S. Ct. 162).
Real Products Corp. et aL _________________ _
90F. (2d) 617.
11eed's Ct,~t Rate Drug Store, etc. (Lenard
Gotlieb et al.).
Republic Iron & Steel Co __________________ _
Research Products Co. (Robert C. Oberlin) __ _
Ritholz, Benjamin D., et aL _______________ _
105 F. (2d) 937.

(C. C. A.) 10-661.
(D. C.) 30-1690.
(C. C. A.) 32-1842.
(C. C. A.) 8-595.
(C. C. A.) 10-683.
(C. C. A.) 31-1858.
(C. C. A.) 22-1149; 31-1832.
(D. C.) 32-1904.
(C. C. A.) 31-1882.
(C. C. A.) 14-683; (S.C.) 15-598;
(C. C. A.) 33-1820.
(C. C. A.) 4-625; (S. C.) 7-594.
(C. C. A.) 25-1685.
(D. C.) 31-1885.
(D. C.) (S. C. of D. C.), footnote,
3-543.
(D. C.) 29-1626.
(C. C. A.) 22-1145; (D. C. of
D. C.) 27-1696; (C. A. of
D. C.) 29-1569 ..
(C. C. A.) 26-1497.
(C. C. A.) 32-1845.

Rittenhouse Candy Co. (Sol Block et al.) ____ _
Rock, Monica M-------------------------117 F. (2d) 680.
Rogers Candy Co _________________________ _ (C. C. A.) 28-1894.
101 F. (2d) 718.
Ron-Al Medicine Co., Dr., etc. (Irving (D. C.) 29-1624.
Sofronski).
Royal Baking Powder Co.s7 ________________ _ (C. C. A.) 4-614; (S. C. of D. C.)
281 Fed. 744; 32 F. (2d) 966.
11-677, 701; (C. A. of D. C.)
12-740.
(C. C. A.) 16-679; (S.C.) 17-664.
Royal Milling Co. et
58 F. (2d) 581; 288 U. S. 212 (53 S. Ct.
335).

aP'-------------------

u For Interlocutory order, eee "Memoranda," 20-7U or S. & D. 719.
II For Interlocutory order of lower court eee "Memoranda," 2S-1966 or 1938 S. & D. 486.
11 For Interlocutory order In proceeding terminating In decision In 281 Fed. 744 (Hl4), see "Memoranda,..
20-743 or S. & D. 715.
For memorandum of decision of the Supreme Court of the District of Columbia, declining to grant a
supersedeas to operate as an Injunction against Commission, pending appeal, and final decree dismissing
plalntl.fr's bill on Nov. 15, 1927, see "Memoranda," 20-742 or S. & D. 651.
For order of Supreme Court of the District of Columbia on May 17, 1929, denying company's petition for
writ of mandamus to require certain action of Commission "certain affidavits and motions, see "Memoranda," ID-742 or S. & D. 703, 704.
II For Interlocutory order or lower court, see "Memoranda," 2S-1966 or 1938 8. & D. 486.
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Ryan Candy Co. (Southern Premium l\Ianu- (C. C. A.) 22-1143.
facturing Co., etc.).
83 F. (2d) 1008.
Saks & Co___
(C. C. A.) 32-1877.
Sanders, Pete;,- ~t ~~.-Pe~f~~t R;c-~~di~- (C. C. A.) 32-1891.
tioned Spark Plug Co.).
Savage Candy Co _________________________ (C. C. A.) 25_:1705.
92 F. (2d) 1003.
Schachnow, Jacob (l\Io<;lern Hat Works) ______ (C. C. A.) 32-1875.
Sea Island Thread Co., Inc _________________ (C. C. A.) 11-705.
22 F. (2d) 1019.
Sealpax Co. (Oppenheim, Oberndorf & Co.)39_ (C. C. A.) 9-629.
5 F. (2d) 574.
Sears, Roeb1.1Ck & Co _____________________ (C. C. A.) 1-562, 2-536.
·
258 Fed. 307.
Sekov Corp., et aL _______________________ (D. C.) 30-1705.
Shade Shop, etc., Alfred !\Iesner doing business under name of, see !Gesner, Alfred.
Shak,espeare Co __________________________ (C. C. A.) 15-609.
50 F. (2d) 758.
Sheffield Silver Co., InC------------------- (C. C. A.) 27-1689; 31-1826.
98 F. (2d) 676.
Sherry's Cut Rate Drug Co., Inc ___________ (D. C.) 31-1903.
Sherwin et al. v. U.S. (Lee, U.S. v.) ________ (D. C.); (C. C. A.), footnote,
290 Fed. 517; 297 Fed. 704 (affirmed, 268
6-559.
U.S. 369); (45 S. Ct. 517).
Shrader, Charles (Queen Chemical Co.) _____ (D. C.) 32-1904.
Shupe-Williams Candy Co _________________ (C. C. A.) 29--1584.
106 F. (2d) 962.
Sifers Confection Co. (H. I. Sifers, etc.) _____ (C. C. A.) 22-1147.
84 F. (2d) 999.
Silver Co., L. B------------------------·-- (C. C. A.) 6-559, 608.
289 Fed. 985; 292 Fed. 752.
Sinclair Refining Co ______________________ (C. C. A.) 4-552; (S.C.) 6-587,
276 Fed. 686; 261 U.S. 463 (43 S. Ct. 450).
Smith, A. E., et al., and Electric Bond and (D. C.) 13-563, 17-637.
Share Co.
34 F. (2d) 323; 1 F. Supp. 247.
Sofronski, Irving (Dr. Ron-Al Medicine Co., (D. C.) 29-1624.
etc.).
Southern Hardware Jobbers Assn ___________ (C. C. A.) 6-597.
290 Fed. 773.
Southern Premium Manufacturing Co., etc. (C. C. A.) 22-1143.
(Ryan Candy Co.).
83 F. (2d) 1008.
Sowles, M. H_ --------------------------- (D. C.) "Memoranda" 20-740.
Stadley, Nolan B. (Sterling Appliance Co.) __ (D. C.) 32-1896.
Standard Container Manufactur~rs' Associa- (C. C. A.) 32-1879.
tion, Inc., et al.
119 F. (2d) 262.
Standard Education Society_ ••• __ --------- (C. C. A.) 10-751; 24-1591; (S.C.)
14 F. (2d) 974; 86 F. (2d) 692; 302 U.S.
25-1715; (C. C. A.) 26-1524;
112 (58 S. Ct. 113); 97 F. (2d) 513.
27-1680.

CTh;
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Standard Oil Co. of New Jersey, et aL ______ (C. C. A.) 5-542, 6-587.
282 Fed. 81; 261 U.S. 463 (43 S. Ct. 450).
Standard Oil Co., of New York _____________ (C. C. A.) 3-622.
273 Fed. 4 78.
Startup Candy Co. _______________________ (C. C. A.) 28-1951.
102 F. (2d) 1015.
Sterling Appliance ·co. (Nolan B. Stadley) __ _ (D. C.) 32-1896.
Stevenson Corp., The, et aL ______________ _ (C. C. A.) 33-1818.
Sun Cut Rate Drug Store (Howard Deckel- (D. C.) 31_-1888.
baum).
Sweet Candy Co __________________________ (C. C. A.) 3Q-1682.
112 F. (2d) 168.
Sweets Co. of America, Inc._. ______________ (C. C. A.) 30-1625.
109 F. (2d) 296.
Swift & Co _______________________________ (C. C. A.) 8_!616; (S.C.) 11-629.
8 F. (2d) 595;272 U.S. 554(47 S.Ct.175).
Temple Anthracite Coal Co _________________ (C. C. A.) 15-616.
51 F. (2d) 656.
Texas Co. (Standard Oil Co. of N. Y.) _______ (C. C. A.) 3-622.
273 Fed. 4 78.
Thatcher Mfg. Co _________________________ (C. C. A.) 9-631; (S.C.) 11-629.
5 F. (2d) 615; 272 U. S. 554 (47 S. Ct.l75).
Thomas Quilt Factories ____________________ (C. C. A.) 32-1815.
1.16 F. (2d) 347.
Thomscn-King & Co., Inc., etaL ____________ _ (C. C. A.) 3Q-1642; (D. C.) 30109 F. (2d) 516.
1692.
Thyrole Products Co. (I. Ralph Weinstock) __ _ (D. C.) 30-1722.
Toledo Pipe-Threading Machine Co. 40 _______ _ (C. C. A.) 9-652, lQ-664.
6 F. (2d) 876; 11 F. (2d) 337.
United Corporation et aL __________________ (C. C. A.) 3Q-1659.
110 F. (2d) 473.
United Diathermy, Inc _____________________ (D. C.) 32-1893.
U. S. Drug & Sales Co., etc. (Edwin L. Leisen- (D. C.) 30-1701.
ring et al.).
U.S. ex. rei. Cubberley ___________________ _ (S. C. of D. C.) footnote 18-663.
U. S. ex. rei. Mills Novelty Co. et aJ_. ______ _ (8. C. of D. C.) 22-1137.
U. S. v. Chesapeake Distilling & Distributing (D. C.) 32-1909.
Co.
U. 8. v. Deran Confectionery Co ____________ _ (D. C.) 3D-1729.
U.S. v. Elmer Candy Co __________________ _ (D. C.) 3Q-1729.
U. S. v. Hamilton-Brown Shoe Co. __ ... _.. __ m. C.) footnote, 26-1495.
U.S. v. Holst Publishing Co. et aL _________ _ (D. C.) 3Q-1728.
U. S. v. John Petrie (B-X Laboratories and (D. C.) 29-1643; 3D-1727.
Purity Products Co.).
U.S. v K. & S. Sales Co. et aL _____________ (D. C.) 3Q-1727.
U.S. v. Klimate-Pruf Manufacturing Co _____ (D. C.) 3Q-1730.
U. 8. v. Levore Co. et aL ___________________ (D. C.) 33-1833.
U.S. v. McKewen, et al_ ___________________ • (D. C.) 31-1913.
U. 8. v. Mells Manufacturing Co.----------- (D. C.) 32-1907.
U.S. v. Montebello Distillers, Inc.------ ___ (D. C.) 32-1908.
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FEDERAL TRADE COMMISSION DECISIONS
FINDINGS AND ORDERS, JUNE 1, 1941, TO OCTOBER 31, 1941

IN

THE ~fATTER OF

ART-WEB MANUFACTURING COMPANY, INC., ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALJ.EGED VIOLATION
OF SEC, 1:i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docl;;ct .'/f'1t. Complaint, June 30, 1938-Dccision, June 2, 19.ljl
· Where two corporations and two individuals, who were cfficers thereof, owned
all their capital stock, and controlled and directed their business and policies;
l'ngaged in the manufacture and competitive interstate sale and distribution
of wearing apparel, including polo shirtsMnde use on a substantial number of sueh polo shirts of labels inscribed "EnwARD
VIII Sportwear 'Fit for a King'" surmounted by a close simulation of the
British royal crown, and pac:kaged them in containers bearing a similar
label and picture; notwithstanding fact that such goods were all of domestic
manufacture, and that they were not holders of a royal warrant authorizing
them to supply goods to any member of the British royal family, or indicating
approval by any member of such family, as represented ond Implied through
aforesaid labels;
With effect of misleading and deceiving members of the purchasing public into
the mistaken belief that their products were those of a British concern eujoying British royal patronage, made in Great Britain and imported into
this country, and, because of such belief, Into purchasing said products,
whereby trade was unfairly diverted to them from their competitors:
He14, That such acts .and practices were all to the prejudice of the public and
competitors, and constituted unfair methods of competition In commerce.

Before Mr. John J. [(eenan, Mr. John P. Bramhall, Mr. Lewu 0.
Russell, and Mr. Arthur F. Thoma.q, trial examiners.
Mr. Oarrel F. Rhodes for the Commission.
Mr. Hyman Lehon, of New York City, for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
nnd by virtue of the authority vested in it by said act; the Federal
Trade Commission, having reason to believe that Art-Web Manufac1
(81!1526-42--1
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turing Co., Inc., a corporation, A. M. 'Vebb & Co., Inc., a corporation,
and Leon J. Isaacs and Jesse Kohn, individually, and as officers of
said corporations, hereinafter referred to as respondents, have violated
the provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent Art--Web Manufacturing Co., Inc., is a
corporation organized, existing, and doing business under and by virtue of the laws of the State of New York, with its offices and principal
}llace of business located .at 86 Meserole StrP.et, in ihe city of Brooklyn,
State of New York. Said respondent is engaged in the manufacture
of knitted underwear, sports clothes, and like products in its said place
of business in Brooklyn, N. Y., and in the sale and distribution of such
products. Respondent A. M. 'Vebb & Co., Inc., is a corporation organized, existing, and doing business under and by virtue of the laws of
the State of New York, with its offices and principal place of business
located at 93 Worth Street, in the city of New York, State of New York. ·
Said respondent is engaged in the sale and distribution of a line of
merchandise including lmitted underwear, sports clothes, and like prodnets. Respondents Leon J. Isaacs and Jesse Kohn, whose address is 93
'Vorth Street, in the city of New York, State of New York, are officers
of the aforesaid respondent corporations, and manage, control, and
direct the sales policies and business affairs of said corporations, and
participated in the acts and practices herein charged.
The above-named corporate respondents caused and cause their
products, when sold, to be transported from their places of business in
Brooklyn and in New York City, in the State of New York, to the purchasers thereof, located in States of the United States other than the
State of New York, and in the District of Columbia.
Respondent corporations now maintain, and for more than 5 years
last past have maintained, a course of trade in the aforesaid garments
and other products so sold and distributed by them in commerce
between and among the various States of the United States and in the
District of O:>lumbia.
PAR. 2. In the course and conduct of their said business, the corporate respondents are now, and for more than 5 years last past have
been, in competition with other corporations and with individuals and
partnerships engaged in the business of manufacturing, selling, and
distributing knitted underwear, sports clothes, and like products in
commerce among and between the various States of the Uniteu States
and in the District of Columbia.
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pAR. 3. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their products by members
of the purchasing public, respondents published and circulated among
prospective purchasers in the various States of the United States and
in the District of Columbia, advertisements in letters, pamphlets, cir·
culars, and by. other means, designed and intended to influence pur·
chasers of their products. In said advertisements, and on the label~
on their products, and on the boxes and wrappers in which said prod~
u:ts are packed when shipped, respondents have used certain names,
Ciphers, symbols, trade-marks, and pictorial representations, among
which are the following:
A pictorial representation of a crown simulating the British Royal
Crown and the words "trade-mark," together with the name or cipher
designating a head of the British royal family, in the following
manner:
EDWARD
EDWARD

VIII

"fit for a king"

VIII "fit for a king''

EDwARD VIII, sportwear, "fit for a king"
PAR. 4. The British Royal Crown is the property and symbol of the
British Government and of the reigning royal family of the British
Government, and the name "Edward VIII" is the name used to designate and describe a reigning head of the British Government. The
llse of the British Royal Crown, or other. royal symbols, or the use of
~ords or symbols implying patronage by the British royal family,
~s strictly limited and guarded by the British Government. Such use
In business is confined to those persons who manufacture articles that
have been used by members of the royal family and who have, because
of such patronage, been granted royal warrants to use such crown,
<'mblems, or statements implying royal patronage. It is generally
recognized throughout the British domain that such warrants are
granted only to individuals who, as a result of long and continuous.
faithful service to members of the British royal family have proved
the unquestioned uniform high quality of their products and the
dependability of their service.
PAR. 5. There is a preference among a portion of the purchasing
public, particularly among persons of British descent and others having a predilection for products processed or fabricated of British materials and manufactured or made in Great Britain, for products Qf
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roy.al warrant holders, or members of the Royal 'Varrant Holders
Association. · Such preference is the result of the belief that royal
warrants are granted only to those manufacturers whose products are
uniformly of the highest quality and whose service is absolutely
dep<>ndable in every respect.
PAR. 6. The use by the respondents of the name, cipher, symbols, and
pictorial representation set out in paragraph 3, on or in connection
with their products and in their advertising matter, serves as a representation to the members of the purchasing public that said products
are manufactured by or under the authority of the British Government, the British Crown, a royal warrant holder, or member of the
Royal 'Varrant Holders Association, and that said products are of
British manufacture.
PAn. 7. In truth and in fact the products offered for .sale and sold
by respondents as hereinabove described are not of British manufacturz, nor are said products manufactured or sold by or under the
authority of the British Government, the British Crown, or a royal
warrant holder, or member of the Royal 'Varrant Holders Association.
Uespondents are not royal warrant holders.or members of the Uoyal
'Varrant Holders Association and have no authority to use any names
or symbols so indicating in connection with their business or in connection with the products offered for sale and sold by them.
·
PAR. 8. There are among the competitors of the respondents, hereinbeforz described, corporations, partnerships, and individuals likewise
engaged in the manufacture, sale and distribution of knitted underwear, sports clothes, and like products, in commerce between and among
the various States of the United States and in the District of Columbia,
who do not misbrand or falsely represent their products, but truthfully
represent the same.
PAn. 9. The use by respondents of "Edward VIII," "Edward 'fit for a
king'," "VIII 'fit for a king'," "Edward VIII, sportwear 'fit for a
king'," together with the representation of a crown and the words
"trade-mark" is deceptive and misleading, and had, and now has, the
capacity and tendency to, and did and does, mislead and deceive members of the purchasing public into the mistaken and erroneous belief
that respondents' said products so marked or advertised are the products of well known and long established British concerns which enjoy
British royal patronage, and, by reason thereof, are royal warrant
holders, and that the products so marked or advertised were manufactured or made in Great Britain and imported into this country. On
account of such mistaken and erroneous beliefs, a substantial portion
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,of the purchasing public has been and is now being induced to pur~hase said products from respondents, and thereby trade has been and
Is now being diverted unfairly to respondents from competitors desig~a:ed in paragraphs 2 and 8 hereof. As a result thereof, substantial
~n)ury has been and is now being done by respondents to competition
·m commerce among and between the various States of the United
States and in the District of Columbia.
PAn. 10. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice of the public and of respondents' competitors and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS .AS TO TilE FACTS, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Fed~::ral Trade Commission on June 30, 1938, issued and subse9uently served its complaint upon respondents Artwebb Manufacturmg Co., Inc., a corporation, A. M. 'Webb & Co., Inc., a corporation,
and Leon J. Isaacs and Jesse Kohn, individuals, charging them with
u.nfair methods of competition in commerce in violation of the proviSions of said act. After the issuance of said complaint and the filing
cf respondents' answer, testimony, and other evidence in support of
the allegations of said complaint were introduced by attorneys for
the Commission, and in opposition thereto by attorney for respondents, before examiners of the Commission theretofore duly designated
by it, and said testimony and other evidence were duly recorded and
filed in the office of the Commission. Thereafter the proceeding regularly came on for final hearing before the Commission on the said complaint, the answer thereto, testimony and other evidence, report and
supplemental report of the trial examiners and exceptions thereto, and
brief in support of the complaint (no brief having been filed by respondent and oral argument not having been requested); and the
Commission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Artwebb Manufacturing Co., Inc., is a corporation organized and existing under the laws of the State of New
York. This company is not at present actively engaged in business,
but during a substantial portion of the time alleged in the complaint
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was engaged in the manufacture of wearing apparel, particularly polo.
shirts, and had its principal place of business at 86 Meserole Street,
Brooklyn, N. Y. The correct spelling of respondent's name is Arteb .Manufacturing Co., Inc.
Respondent A. M. 'Vebb & Co., Inc., is a corporation organized and
existing under the laws of the State of New York engaged in acting
as a selling agent for various manufacturers and having its office and
principal place of business at 93 Worth Street, New York, N. Y.
Respondent Leon J. Isaacs, an individual, is vice president and secretary of respondent Art-'Veb Manufacturing Co., Inc., and president
and treasurer of respondent A. 1\:I. 'Vebb & Co., Inc., and together
with respondent Jesse Kohn owns all the capital stock of both corporate respondents.
Respondent Jesse Kohn, an individual, is president and treasurer
of respondent Art-,Veb Manufacturing Co., Inc., and vice president
and secretary of respondent A.M. Webb & Co., Inc., and together with
respondent Leon J. Isaacs owns all the capital stock of both corporate
respondents.
The two individual respondents, by reason of the offices which they '
hold and their owi~ership of the capital stock of the two corporate
I·espondents, own, control, and direct the business and policies o£ both
corporate respondents.
PAR. 2. During a substantial portion of the time alleged in the complaint respondents have been engaged in the manufacture, sale, and
distribution of articles of wearing apparel, including polo shirts, and
in the course and conduct of such business have caused said articles
of wearing apparel to be transported from the State of New York to
purchasers in other States of the United States and in the District
c,f Columbia.
PAR. 3. In the course and conduct of said business respondents have
been engaged in st_{bstantial competition with other corporations and
individuals, and wilh partnerships engaged in the business of manufacturing, selling, and distributing wearing apparel, including polo
shirts, in commerce among and between the various States of the
United States and in the District of Columbia.
PAn. 4. A substa1jtial number of polo shirts sold and distributed in
commerce by respondents between and among the sev(!ral States of the
United States and in the District of Columbia bore labels inscribed.
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EDWARD

VIII

Sportwear
"Fit for a King"

~urmounted by a pictorial representation closely simulating the Drit-

lsh royal crown, and were packaged · in containers bearing labels
reading,
EDWARD

VIII

Sportwear tit for a King

with a pictorial representation closely simulating the British royal
crown .imprinted above the word and figures "Edward VIII."
Durmg a portion of the time that respondents used the aforesaid
labels, including said pictorial representations, the reigning head of
the British Empire was Edward VIII, King of Great Britain and Ireland and of the British Dominions Beyond the Seas, Empei·or of India.
The labels used by respondents represented and implied that such use
was by authority or right and signified to members of the consuming
public that the articles bearing such labels, or the manufacturer
thereof, had the approval of the head of or some member of the British
royal family and that the goods bearing such labels were of English
manufacture and were imported into this country.
There is a preference among a portion of the purchasing public for
products manufactured in Great Britain or by holders of royal warrants. Respondents' goods bearing said labels were in fact of domestic
manufacture and respondents are not holders o£ a royal warrant authorizing them to supply goods to any member o£ the British royal
family or indicating approval by any member o£ the British royal
family.
PAR. 5. The aforesaid representations are deceptive and misleading
and have the capacity and tendency, to, and do, mislead and deceive
' members of the purchasing public into the mistaken and erroneous
?elief that respondents' products are those of a British concern enjoymg British royal patronage and were manufactured or made in Great
Britain and imported into this country. Because of such mistaken and
~rroneous belie£ a substantial portion o£ the purchasing public was
Induced to purchase said products from respondents, and thereby trade
has been unfairly diverted to respondents from their competitors.
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CONCLUSION

The aforesaid acts and practices are all to the prejudice of the public
and of respondents' competitors and constitute unfair methods of competition in commerce within the intent and meaning of the Federal
Trade Commission Act.
ORDER TO CEME AND DESIST

This proceeding having been heard by the Federal Trade Commission
upon the complaint of the Commission, the answer of respondents,
testimony and other evidence in support of the allegations of said complaint and in opposition thereto taken before examiners of the Commission theretofore duly designated by it, report and supplemental report
of the trial examiners and exceptions thereto, and brief in support of
the complaint (no brief having been filed by respondents and oral
argument not having been requested), and the Commission having
made its findings as to the facts and its conclusion that said respondents have violated the provisions of the Federal Trade Commission
Act.
It is ordered, That respondents Art-Web Manufacturing Co., Inc.
( Artwebb Manufacturing Co., Inc.), a corporation, A. M. ·webb & Co.,
Inc., a corporation, their officers, agents, representatives, and employees, respondents Leon J. Isaacs and Jesse Kohn, individuals, and
their agents, representatives, and employees, directly or through any
corporate or other device, in connection with the sale and offering for
sale of articles of wearing apparel in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and
desist from:
Using the designation "Edward VIII," either separately or in conjunction with any pictorial representation simulating the British
crown, as a label for, or to designate or describe, any article of wearing
apparel; or otherwise representing or implying that such products are
of British manufacture, or imported from Great Britain, or have the
approval of or warrant from any member of the British royal family.
It -k further ordered, That respondents shall, within 60 days after
the service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
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SOL. RAPHAEL, INC.
COMPLAINT, li'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4205.

Oomplaint, July 91, 19!,0-Decision, June ,.f, 1941

Where a corporation engaged In Importing rugs and in competitive interstate sale
and distribution thereof to wholesale and retail dealersMade use of designations "Khandah," "Aristan," "Karachi," "Numdah,'' "Calcutta," "Burma," "Daria,'' "Damascus," "Bagad," "Tamur," and "Chinese,"
in describing and designating certain of its prollucts in invoices and letters
addressed to dealers, and in otherwise referring thereto, and on labels
attached to rugs designated "Calcutta," set forth said name with depiction
of coat of arms of Persia, and on labels attached to its "Bagad" rugs, said
name together with depletion of an oriental scene;
Notwithstanding the fact that aforesaid rugs designated, as case might be, by
names "Khandah" and "Aristan," which were tho,;e of the genuine product,
made in the true oriental manner in India; by name "Karachi" which was
that of true oriental rug made in Persia; by name "Numdah" which was that
Qf felted woolen rug made in India; and by other names or designations
which, used as aforesaid, connoted places In the Orient and China,
were not, as long understood from such designations, oriental rugs made
in the Orient, or more particularly certain parts of southwestern Asia,
Qr Chinese oriental rugs made in China, by hand, with pile of wool, or silk
and wool, threads of which were knotted by hand In a special manner, long
held In great public esteem because of texture, beauty, and durability and
therefore decidedly preferred on the part of many of the 1mrchasing publie,
but were made on power looms in factories in France and Belgium of cotton
or jute, or of a combination of both, and did not possess all the characteristics, as aforesaid indicated, of the true oriental or Chinese oriental rugs,
Which they so closely simulated in appearance as to be indistinguishable
therefrom by a large portion of the purchasing public;
With capacity and tendency to mislead purchasers and pro:,;pective purchasers
into the erroneous belief that said representations and designations were tl'U~.
and to induce them to purclmse said rugs, by reason thereof, as the genuine
' product, in all respects, and with effect of placing in the hands of retail
dealers means of misleading the public In aforesaid particulars, and with
further result that trade was unfairly diverted to it from its competitors
engaged in interstate sale of rugs of various kinds, including genuine oriental,
Chinese oriental, and domestic rugs, who truthfully represent their said prouucts; to the injury of competition in commerce:
lieu,, That said ads and practices, under the circumstances set forth, were all
to the prejullice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair and deceptive acts
and practices therein.

Mr. Randolph W. Branch for the Commission.
Mary Rehan, of New York City, for respondent.
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CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sol. Raphael, Inc.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of the saicl act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Sol. Raphael, Inc., is a corporation organized and existing under the laws of the State of New York and having
an office and principal place of business at 333 Seventh A venue, city
and State of New York.
PAR. 2. Respondent is now, and has been for more than 3 years last
past, engaged in the business of importing, distributing, and selling
rugs. In the course and conduct of its business, respondent sells said
rugs to various wholesale and retail dealers and causes them, when sold,
to be transported from its aforesaid place of business in the State of
New York to purchasers thereof located in various other States of th~
United States and in the District of Columbia. Respondent maintains,
and at all times mentioned herein has maintained, a course of trade in
said rugs in commerce among and between the various States of the
United States and in the District o£ Columbia.
PAn. 3. In the course and conduct o£ its said business, respondent is
now, and has been at all times mentioned herein, in substantial competiti0n with other corporations and with firms, partnerships, and individuals likewise engaged in the sale and distribution of rugs in
commerce among and between the various States o£ the United States
and in the District of Columbia. Among such competitors are many
who do not misrepresent the nature of their products and the place or
method of manufacture thereof, or who do not furnish their dealercustomers with means or instrumentalities for deceiving the public.
PAn. 4. A substantial portion of the purchasing and consuming
public understands, and for many years has understood, oriental rugs
to be rugs made in the Orient or, more particularly, in certain parts o:f
Southwestern Asia, by hand, of pleasing texture and original and beautiful design and having a pile o:f wool or silk and wool, the threads o:f
which are individually knotted in a special manner. Such rugs are
usually designated by names which are indicative of the Orient and
oriental origin and manufacture. A substantial portion of the purchasing and consuming public understands, and for many years has
understood, Chinese oriental rugs to be made in China, by hand, in
the same manner and possessing the same qualities and characteristics
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as the oriental rug. Both oriental and Chinese rugs have been for
many years, and still are, held in great public esteem because of their
texture, beauty, durability, and other qualities, and by reason thereof,
there is a decided preference on the part of many of the purchasing
public for such rugs.
PAR. 5. In the course and conduct of its business, and for the purpose
of inducing the purchase of said rugs, respondent has engaged in the
practice of describing and designating certain of its rugs which closely
resemble true oriental or Chinese oriental rugs in appearance by the
of "Khandah" "Aristan" "Karachi" "Numdah" "Calcutta"
"names
'
' "Bagad," '"Tamur," and
' "Chinese.'~
'
Burma," "Daria," "Damascus,"
!here are rugs known as "Khandah" and "Aristan," which are made
1ll the true oriental manner, in India.. A true oriental rug, made in
Persia, is known as the "Karachi," and a felted woolen rug, made in
India, is known as the "Numdah."
" ,!he u~e by respondent of the,designations "Khandah," "Aristan,"
I\.aracln," and "Numdah" have the capacity and tendency to create
the mistaken and erroneous belief that the rugs so designated are in
fact the genuine oriental and Indian rugs of the same names. The
other designations, used as aforesaid, connote places in the Orient
and China, and have the capacity and tendency to induce the mistaken
and erroneous belief that the "Chinese" rugs are made in. China, that
~he others are made in the Orient, that all are made by hand and are,
lll all respects, including materials, true Chinese oriental or oriental
rugs. Respondent uses said names to designate its said rugs in invoices
and letters addressed to dealers, and in otherwise referring to the
same in the sale thereof to dealers. To the rugs designated as "Calcutta'' are firmly attached labels upon which that name appears in
connection with a depiction of the coat of arms of Persia; to the rugs
designated "Bagad" are firmly attached labels upon which that name
appears in connection with the depiction of an oriental scene. Said
labels are plainly discernible to members of the purchasing public
when said rugs are displayed for sale by retail dealers.
In truth and in fact respondent's said rugs are woven on power
looms in factories in France and Belgium. They are not made by
hand, nor are the individual threads knotted in the distinctive manner
of the true oriental or Chinese oriental rug. Said rugs are made of
cotton or of jute or of the two combined. They do not possess all the
characteristics of the true oriental or Chinese oriental rug, but do in
fact so closely simulate them in appearance as to be indistinguishable
from them by a large portion of the purchasing public, and are in consequence readily accepted as being true oriental or Chinese oriental
rugs.
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·PAn. 6. 'Jhe use .bY respondent of the designations, depictions and
.representations, as set forth herein, in connection with the offering for
sale and sale of its said rugs, has had, and now has, the tendency and
.capacity to mislead purchasers and prospective purchasers thereof into
the erroneous and mistaken belief that such representations and designations are true and correct, and to induce them to purchase said rugs
.(ln account thereof. Respondent's said acts and practices have the
t.ffect of placing in the hands of retail dealers who purchase said rugs
.and resell the same to the purchasing public, means and instrumentalities of misleading and deceiving the public in the particulars afore·said.
As a result of respondent's said acts and practices, trade has been
unfairly diverted to respondent from its competitors engaged in the
sale in commerce between and among the various States of the United
States and in the District of Columbia of rugs of various kinds, including genuine oriental, Chinese oriental, and domestic rugs, who truthfully represent their products as set forth in paragraph 3 hereof. In
('Onsequence thereof, injury has been and is now being done by respondent to competition in commerce among and between various States of
the United States and in the District of Columbia.
PAn. 7. The aforesaid 'acts and practices of respondent as herein
.alleged are all to the prejudice and injury of the public and of respond£>nt's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FrNDINGs

As TO

THE FACTs, AND

OnoEn

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 31, 1940, issued, and on August
1, 1940, served its complaint in this proceeding upon respondent, Sol.
Raphael, Inc., charging it with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance
of said complaint and filing of respondent's answer, the Commission,
by order entered herein, granted respondent's request for permission
to withdraw said answer ,and to substitute therefor an answer admitting all the material allegations of fact set forth in said complaint,
and waiving all intervening procedure and further hearing as to said
facts, which substitute answer was duly filed in the office of the Commission. Thereafter, this proceeding regularly came on for final hearing before the Commission on the said complaint and substitute answer, and the Commission, having duly considered the matter and being now fully advised in the premises, finds that this procE>eding is in
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' the interest of the public and makes this its findings as to the facts.
and its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. ·Respondent, Sol. R:1phael, Inc., is a corporation organized and existing under the laws of the State of New York and
having an office and principal place of business at 333 Seventh Avenue,.
city and State of New York.
PAR. 2. Respondent is now, and has been for more than 3 years.
last past, engaged in the business of importing, distributing, and
f;elling rugs. In the course and conduct of its business, respondent
E:ells said rugs to various wholesale and retail dealers and causes themt
when sold, to be transported from its aforesaid place of business in the
State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a
course of trade in saicl rugs in commerce among and between the various States of the United Stntes and in the District of Columbia.
PAR. 3. In the course and conduct of its said business, respondent
is now, and has been at all times mentioned herein, in substantial comJ)etition with other corporations and with firms, partnerships, and individuals likewise engaged in the sale and distribution of rugs in
~ommerce among and between the various States of the United States
and in the District of Columbia. Among such competitors are many
who do not misrepresent tlw nature of their products and the place or
method of manufacture thereof, or who do not furnish their dealercustomers with means or instrumentalities for dec~iving the public.
PAR. 4. A substantial portion of the purchasing and consuming
public understands, and for many years has understood, oriental
rugs to be rugs made in the Orient or, more particularly, in certain
parts of southwestem Asia, by hand, of pleasing texture and original
and beautiful design and having a pile of wool or silk and wool, the
threads of which are individually knotwd in a special manner. Such
rugs are usually designated by names which are indicative of the
Orient and oriental origin and manufacture. A substantial portion
of the purchasing and consuming public understands, and for many
years has understood, Chinese oriental rugs to be made in China, by
hand, in the same manner and possessing the same qnalities and
characteristics as the oriental rug. lloth oriental and Chinese rugs
have been for many years, and still are, held in great public esteem
l1ecause of their texture, beauty, durability, and other qualities, and by
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reason thereof there is a decided preference on the part of many of
the purchasing public for sueh rugs.
PAR. 5. In the course and conduct of its business, and for the purpose of inducing the purchase of sai<;l rugs, respondent has engaged
in the practice of describing and designating certain of its rugs which
<:losely resemble true oriental or Chinese oriental rugs in appearance
by the names of "Khandah," "Aristan," "Karachi," "Numdah," "Cal<:utta," "llurma," "Daria," "Damascus," "Bagad," "Tamur," and
''Chinese." There are rugs known as "Khandah" and "Aristan," which
are made in the true oriental manner, in India. A true oriental rug,
made in Persia, is known as the "Karachi," and a felted woolen rug,
made in India, is known as the "Numdah."
The use by respondent of the designations "Khandah," "Aristan,"
"Karachi," and "Numdah" have the capacity and tendency to create
the mistaken and erroneous belief that the rugs so designated are in
fact the genuine oriental and Indian rugs of the same names. The
c.ther designations, used ~s aforesaid, connote places in the Orient and
China, and have the capacity and tendency to induce the mistaken and
erroneous belief that the "Chinese" rugs are made in China, that the
others are made in the Orient, that all are made by hand and are, in all
respects, including materials, true Chinese oriental or oriental rugs.
Respondent uses said names to designate its said rugs in invoices and
letters addressed to <.lealers, and in otherwise referring to the same in
the sale thereof to dealers. To the rugs designated as "Calcutta" are
firmly attached labels upon which that name appears in connection
with a depiction of the coat of arms of Persia; to the rugs designated
"llagad" are firmly attached labels upon which that name appears in
connection with the depiction of an oriental scene. Said labels are
plainly discernible to members of the purchasing public when said
rugs are displayed for sale by retail dealers.
In truth and in fact respondent's said rugs are woven on power looms
in factories in France and llelgium. They are not made by hand, nor
are the individual threads knotted in the distinctive manner of the true
oriental or Chinese oriental rug. Said rugs are made of cotton or of
jute or of the two combined. They do not possess all the characteristics of the true oriental or Chinese oriental rug, but do in fact so
closely simulate them in appearance as to be indistinguishable from
them by a large portion of the purchasing public, and are in consequence readily nccepted as being true oriental or Chinese oriental rugs.
PAR. 6. The use by respondent of the <.lesignations, depictions, and
representations, as Sflt forth herein, in connection with the offering
for sale and sale of its said rugs, has had, and now has, the tendency
and capacity to mislead purchasers and prospective purchasers thereof
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into the erroneous and mistaken belief that such representations and
designations are true and correct, and to induce them to purchase said
rugs on account thereof. Respondent's said acts and practices have
the effect of placing in the hands of retail dealers who purchase said
rugs and resell the same to the purchasing public, means and instrumentalities of misleading and deceiving the public in the particulars
aforesaid.
As a result of respondent's said acts and practices, trade has been
unfairly diverted to respondent from its competitors engaged in the
sale in commerce between and among the various States of the United
States and in the District of Columbia of rugs of various kinds, including genuine oriental, Chinese oriental, and domestic rugs, who truthfully represent their products as set forth in paragraph 3 hereof. In
consequence thereof, injury has been and is now being done by respondent to competition in commerce among and between varwus
States of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER 'IO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint, and states that it waives all
intervening procedure and :further hearing as to said :facts, and the
Commission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act.
·
It is ordered, That the respondent, Sol. Raphael, Inc., its officers,
representatives, agents, and employees·, directly or through any corporate or other device, in connection with the offering :for sale, sale,
and. distribution of rugs and othe-r merchnnJise in commerce, as "commerce" is defined in the Federal Trade Commission Act, do :forthwith
cease and desist from:
Using the words "Khandah," "Aristan," "Karachi," "Numdah,''
"Caleutta," "Burma," "Daria," "Damascus," "Bagad," "Tamur," or
"Chinese," or any other words or names indicative of the Orient or
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pictorial representations or simulations of the coat of arms of Persia
or other oriental arms or of typically oriental scenes, to mark, designate, describe, or refer to rugs not made in the Orient and which do
not possess all the essential characteristics and structure of the type of
oriental rug which they purport to be.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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IN

THE 1\iATI'ER OF

ALTMAN NECKWEAR CORPORATION
C0:1.IPLAINT, FINDINGS, AND ORDER IN REG.\RD,TO THE ALLEGED VIOLATION
OF SEC, :1 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doclcct 4226.

Complaint, .Aug. 7, 1940-Decision, June 4. 19-'11

Where a corporation engaged in the manufacture of neckties and In the Interstate
sale and distribution thereof to members of the purchasing publlc(a) Represented that a certain st~·le of tie sold by it was made from materials
woven by the Cherokee Indians, through labeling same "Cherokee Indian
Homespun Wool," with likeness of an Indian depicted thereon, facts being
said products were not made from materials woven or manufactured by the
Cherokee or any other Indians;
(b) Represented that another style of tie was made wholly of silk, through
labeling same "Duo-Silk-All-0 Lined Throughout," when said product was not
made entirely from silk, product of the cocoon of the silkworm, long held
in great public esteem and In substantial demand, but consisted instead of a
mixture of silk and rayon, the rayon predominating, so made as to simulate
silk and practically indistinguishable by the purchasing public therefrom,
with lining of rayon ; and
(c) Failed to disclose in labeling and designating its said neckwear that lining
thereof was composed of rnyon and that tie materials consisted of mixture
of rayon, predominating usually, with silk;
With tendency and capacity to mislead purchasers and prospective purchasers
into the erroneous belief that such representations were true and to Induce
them to purchase substantial numbers of its said neckties:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
deceptive acts and practices in commerce.

Before Mr. Lmvis 0. Russell, trial examiner.
Mr. Donovan R. Dit•et for the Commission.
Mr. llerbert L. Slote and Mr. Harold M. Goldblatt, of New York
City, for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trude Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Altman Neckwear
Corporation, a corporation, hereinafter referred to as the respondent,
has violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows:
PARAGRAPH 1. Respondent, Altman Neckwear Corporation, is a corporation organized and existing under and by virtue of the laws of the
435626-42-2
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State of New York, and having its principal place of business at 333
Fifth A venue in the city of New York, State of New York.
PAR. 2. Respondent is now, and for several years last past has been,
engaged in the business of manufacturing, selling, and distributing
neckties. The respondent sells its products to members of the purchasing public situated in the nrious States of the United States and
in the District of Columbia, and causes said products, when sold, to be
transported from its said place of business in New York to the purchasers thereof at their respective points of location in various States
of the United States other than the State of New York, and in the
District of Columbia. Respondent maintains, and at all times mentioned herein has mairilained, a course of trade in said products in
commerce among and between the various States of the United States
and in the District o£ Columbia.
PAR. 3. In the. course and conduct of its said business, for the pmpose of promoting the sale of its products, the respondent has engaged in the practice of falsely representing the constituent fiber or
material of certain of such products and of falsely representing the
source of the material of which certain others of them are made, and
the persons by whom made, by means of false representations appearing on labels attached to said products, and otherwise, and by failing
to disclose the rayon content of certain of said products.
PAR. 4. Among the products sold and distributed by respondent as
aforesaid are two styles of neckties. One of these styles respondent
has labeled, "Cherokee Indian Homespun ·wool" with the likeness of
an Indian depicted thereon. The other style is labeled "Duo-SilkAll-0 Lined Throughout." By the use of said labels, words and representations, respondent represents that the material of which the
first group of said neckties are made was woven by the Cherokee
Indians, and that the material of which the second group of said
neckties are made is silk.
PAR. 5. The aforesaid representations are false and misleading. In
truth and in fact the material from which said neckties known as
"Cherokee Indian Homespun \Vool" are made is not woven or manufactured by the Cherokee Indians or any other Indians, and the neckties labeled "Duo-Silk-All-0" are not made entirely from silk. The
tie materials consist of a mixture of silk and rayon, the rayon predominating, the lining is rayon and the interlining cotton.
PAR. 6. The word "silk" for many years last past has had, and still
has in the minds of the purchasing and consuming public generally, a
definite and specific meaning, to wit, the product of the cocoon of the
silkworm. Silk products for many years have held, and still hold,
public esteem for their preeminent qualities, and because of such repu-
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tation there is a substantial demand on the part of the purchasing public for such products. "Rayon" is the name of a chemically manufactured fiber or fabric which may be manufactured so as to simulate
silk, and when so manufactured has the appearance and feel of silk
and is. practically indistinguishable by the purchasing public from
' Rilk. By reason of these qualities rayon, when manufactured to simulate silk and not designated as rayon, is readily believed to be and
is accepted by the purchasing public as being silk, the product of the
cocoon of the silkworm. All of the rayon contained in respondent's
said neckties labeled "Duo-Silk-All-0," is manufactured so as to simulate silk, and has the appearance and feel of silk In selling and
offering said "Duo-Silk-All-0" neckties for sale, respondent has not
at .any time mentioned in this complaint disclosed, and does not now
disclose, by labels or in any other manner, the fact that the lining of
said neckties is rayon, or that the tie materials consist of a mixture of
silk and rayon, with the rayon predominating.
PAR. 7. The use by respondent of the aforesaid method of labeling
and ,representing its neckties and of failing to disclose the rayon content thereof has had, and has, the tendency and capacity to mislead
purchasers and prospective purchasers thereof into the erroneous and
mistaken belief that such representations are true, and that the rayon
fabric and fiber used in the make-up of said ties are silk, and to
induce them to purchase substantial numbers of respondent's said
neckties.
PAR. 8. The aforesaid acts and ·practices of the respondent as herein
alleged are all to the prejudice of the public and constitute unfair and
deceptive acts and practices in commerce within the intent .and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 7, 1940, issued and sub' sequently served its complaint in this proceeding upon the respondent,
Altman Neckwear Corporation, a corporation, charging it with the
use of unfair and deceptive acts and practices in commerce in violation
of the provisions of said act. After the issuance of said complaint
and the filing of respondent's answer thereto, testimony and other evidence in support .of the allegations of said complaint were introduced
by Donovan R. Divet, attorney for the Commission, and in opposition
to the allegations of the complaint by Herbert L. Slote, attorney for
the respondent, before Lewis C. Russell, a trial examiner of the Commission theretofore duly designated by it, and said testimony and other
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evidence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on said complaint, answer thereto, testimony and other
evidence, report of the trial examiner upon the evidence, briefs in
support of the complaint and in opposition thereto (oral argument
not having been requested), and the Commission having duly considered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH. 1. Respondent, Altman Neckwear Corporation, is a
corporation organized and existing under and by virtue of the laws
of the State of New York and having its principal place of business
at 333 Fifth Avenue in the city of New York, State of New York.
PAR. 2. Respondent is now, and for several years last past has been,
engaged in the business of manufacturing, selling, and distributing
neckties. Respondent sells its products to members of the purchasing
public situated in the various States of the United States and in the
District of Columbia and causes said products, when sold, to be transported from its place of business in the State of New York to purchasers thereof located in various other States of the United States.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said products in commerce among and
between various States of the United States and in the District of
Columbia.
PAR. 3. In the course and conduct of its said business, for the purpose of promoting the sale of its products, the respondent has engaged
in the practice of falsely representing the constituent fiber or material
of certain of such products and of falsely representing the source of
the material of which certain other products are made, and the persons
by whom made, by means of false representations appearing on labels
attached to said products, and otherwise, and by failing to disclose
the rayon content of certain of said products.
PAR. 4. Among the products sold and distributed by respondent are
two styles of neckties. One of these styles respondent has labeled
"Cherokee Indian Homespun 'Vool" with the likeness of an Indian
depicted thereon. The other style is labeled "Duo:Silk-All-0 Lined
Throughout." lly the llse of said labels, words, and representations,
respondent represents that the neckties labeled "Cherokee Indian
Homespun 'Vool'' are made from materials woven by the Cherokee
Indians and that the neckties designated "Duo-Silk-All-0 Lined
Throughout" are made wholly of silk.
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PAR. 5. The aforesaid representations are false and misleading. The
neckties designated "Cherokee Indian Homespun ·wool" are not made
from materials woven or manufactured by the Cherokee Indians or
any other Indians, and the neckties labeled "Duo-Silk-All-0'' are not
made entirely from silk but., instead, the tie materials consist of a
mixture of silk and rayon, usually with rayon predominating, and
with a lining of rayon and an interlining of wool or cotton.
PAR. 6. The word "silk" for many years last past has had, and still
has, in the minds of the purchasing and consuming public generally,
a definite and specific meaning, to wit, the product of the cocoon of
the silkworm. Silk producis have held, and still hold, public esteem
for their preeminent qualities, and because of such reputaqon there
is a substantial demand on the part of the purchasing public for such
products. "Rayon" is the name of a chemically manufactured fiber or
fabric which may be manufactured so as to simulate silk, and when
so manufactured has the appearance and feel of silk and is practically
indistinguishable by the purchasing public from silk. All of the rayon
contained in respondent's ::;aid neckties labeled "Duo-Silk-All-0" is
manufactured so as to simulate silk and has the appearance and feel
of silk. In labeling and desig:nating its said neckwear, the respondent
does not disclose in any manner the fact that the lining of said neckties
is composed of rayon and that the tie materials consist of a mixture
of silk and rayon, usually with rayon predominating.
PAR. 7. The use by the respondent of the aforesaid method of labeling and representing its neckties and of failing to disclose the rayon
content thereof has had, and now has, the tendency and capacity to
mislead purchasers and prospective purchasers into the erroneous and
mistaken belief that such representations are true, and that the rayon
fabric and fiber used in the make-up of said ties are silk, and to induce
them to purchase substantial numbers of respondent's said neckties.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trude Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commisupon the complaint of the Commission, answer of the respondent,
testimony and other evidence taken before Lewis C. Russell, a trial
examiner of the Commission theretofore duly designated by it, in sup-
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port of the -allegations of said complaint and in oppgsition thereto~
und report of the trial examiner upon the evidence, and briefs filed
herein, and the Commission having made its findings as to the facts
and its conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.
It is ordered, That the respondent Altman Neckwear Corporation,
a corporation, its officer~, representatives, agents, and employees, directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of neckties and other similar
merchandise in commerce us "eommerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Using the unqualified term "silk" or any other term or terms of
similar import or meaning indicative of silk, to describe or designate
H.ny fabric or product which is not composed wholly of silk, the product of the cocoon of the silkworm: Provided, however, That in the case
of a fabric or product composed in part of silk and in part of materials
other than silk, such tenp or similar terms may be l]sed as descriptive
of the silk content if they are used in immediate connection and conJUnction therewith, in letters of at least equal size and conspicuousness,
words truthfully describing and designating each constituent fiber
thereof.
2. Using the term "Duo-Silk-All-0" or any other term of similar
import or meaning on labels, or otherwise, to describe, designate,
or refer to any fabric or product which is not composed wholly of
silk, the product of the cocoon of the silkworm.
3. Advertising, offering for sale, or selling neckties or other products composed in whole or in part of rayon without clearly disclosing
the fact that such fabrics or products are composed of rayon, and
when such fabrics or products are composed in part of rayon and
in part of other fibers or materials, such fibers or materials, including
rayon, shall be named in letters of at least equal size and conspicuousness by words truthfully describing. and designating each
constituent fiber or material thereof.
4. Using the term "Cherokee Indian Homespun ·wool" or any
other term of similar import or meaning on labels, or otherwise, t<?
describe, designate, or refer to any fabric or product which is not
woven or manufactured by the Cherokee Indians.
5. Using any pictorial design of an Indian in connection with any
description of, or reference to, fabrics or products which are not
woven or manufactured by the American Indian.
6. Using the term "Indian" or any term which includes the word
"Indian" or any colorable simulation thereof, or using any other term
of similar import or meaning on labels, or otherwise, to describe,
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designate, or refer to any fabric or product which is not woven or
manufactured by the American Indian.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report

in writing, setting forth in detail the manner and form in which
it has complied with this order.
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IN THE MATTER OF

E. B. MULLER & CO. ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SEC.
2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED

Docket 322'4.

Complaint, Feb. 11, 1938 '-Decision, June 11, 19!,1

Where corporations M. and F. with principal places of business in Port Huron,
1\Iich., and Flushing, N. Y., engaged respecth·ely, in the processing of chicory
and, as between themselves, in noncompetitive complementary interstate
sale and distribution thereof in bulk to coffee roasters and others, and In
packaged form to retail outlets fo1· resale to consumers, which, controlled and
directed by husband and wife, were, prior to 1930, the only domestic producers of granulated chicory, with their only competition coming from the
imported product, total imports of which were relatively small;
Following the installation in 1930 by S., theretofore principal importer of the
product, of a plant in New Orleans for roasting and gmnulating Imported dry
chicory (operations of which S. concern in 1933 included the installation of
a plant for drying chicory in Linwood, 1\Iich., in the limited area In which
the domestic product is grown, and in which said l\I. and F. procured and
dried their supply; and shipment of the dried root therefrom to its New
Orleans plant, where it roasted, granulated and prepared the root for di<;tribution and sale) ; and as a part of a concerted and calculated campaign
to harass, injure and, If possible, eliminate said S. from the competitive field,
and thus to regain the substantially complete monopoly which they previously enjoyed in the distribution of chicory In the United States, and acting
through one or the other, or both( a) Represented that the color and uniformity of color of the chicory of 1\I.
were achieved by and attributable only to a superior method of roasting and
a painstaking process of selecting and sorting, through affi1·mative statements in many ways, including published ndvertisements and letters to customers and prospective customers, when in fact said l\I. was artificially
coloring Its granulated chicory by adding Iron oxide, which resulted ln giving lt an exceptionally desirable and uniform color, production of which
solely by process of selection and roasting would be much more difficult an1l
expensive, and of which addition it did not in any way advise its customers;
1b) Defamed and disparaged the chicory products of said S., its sole competitor, on many occasions, with no sufficient knowledge of the facts to
indicate good faith, through representing, by means of officials and sales
representatives, that such products contained molasses, sugar beets or
other foreign substances and were thus, as considered by the trade,
adulterated; threatened customers of said competitor with seizure by governmental authority of chicory purchased from said competitor as beln~
adulterated; and procured the Institution of such a proceeding, advising
chicory purchasers, on the basts of the analysis of one sample of produf't
purportedly sold by said S., that said competitive product contalnPd approximately 50 percent roasted sugar beet, and took no steps, following the
1
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abandonment of said proceeding shortly, to correct the disparaging state·
ments previously made to the trade; and
Where said two corporations, with the deliberate intent of hindering, handicapping, injuring and destroying S., their aforesaid only domestic competitor, as shown by a long series of acts and practices including, among
others, (1) efforts to secure an increase in the tariff on granulated chicory
in order to cut olf said competitor's source of supply with result that the
increased tariff forced said competitor to cease importing the granulated
chicory, and, Instead, to import the root; (2) efforts, shortly thereafter, to
seek an increase in the tariff on dried chicory root when 1t was learned that
said competitor planned to import the root and manufacture the granulated
product domestically; (3) cut in priCe in the New Orleans market, in
which a substantial proportion of the products of M. and F, were sold,
theretofore definitely rejected, as involving an unwarranted loss of $30,000
a year; ( 4) steady and effective opposition to said competitor's efforts to
secure a more favorable rate on the domestic chicory root brought by It
from Its 1\lichigau kiln to its New Orleans plant, with the result that it
cost said competitor $70 more to deliver enough chicory root from Michigan to New Orleans to produce 40,000 pounds of the granulated chicory
than it cost l\I. to transport a 40,000 pound carload of the granulated product
between the same points, and that in the matter of freight rates (in which
matter said JU. bad also secured, unlawfully, substantially more favorable
rates than it was entitled to, through improperly shipping with chlcory,
cereals or coffee susbtitutes without disclosure), contrary to the usual
situation In which a finished product normally pays higher transportation
cost than the raw material, the reverse obtained; (5) establishment and
use of a "fighting brand"; and, (6) other obstructive acts and l)ractices as
shown by discussion of subject ·in correspondence between officers and employees of the two corporations;
(c) Sold, with aforesaid intent, (1) as respects said F. concern, a large proportion of its granulated chicory, during its 1936 and 1937 fiscal years, to
two large customet·s in New Orleans at a loss of approximately 11 cP.nts per
hundred pounds during the 6 months ended June 30, 1936, and at cost or
slightly below cost during the 8 months ended l\Iarch 31, 1937, and sold
also. from time to time, various other customers who purchased in smaller
quantities at a loss also, while making from other profitable sales sufficient gain to 0\·ercome the losses set forth, and (2), as respncts 1\f.,
made sales, among others, to customers in New Orleans at losses ranging
from 66 cents to $1.11 per hundred pounds, and to those in 1\lempbis,
Louisville, St. Louis, and Birmingham at prices ranging from G7 cents
per hundred pounds loss to 44 cents per hundred pounds profit, with said
company's entire business in granulated chicory In the 1936 and 1937
fiscal years showing losses of approximately 18 cents and 8 C!!nts per
hundred pounds respectively, and with prices receiYed by It in the New
Orleans trade territory in general substantially lower than those It secured
from purchasers for whose trade it did not have to compete with S., and,
appealed to on several occasions by S., their said competitor, to Increase
their prices In the Nf'w Orleans area in order that It, S., would not be
forced to lose money In attempting to meet their competition, rejected such
requests, with result that snid competitor eventually, finding It was losing
so much money that it could no longer afford to sell nt their prices, was
compelled to Increase its own, following which l\I. and F, likewise made in-
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creases In their prices, though still maintaining them below those of said S.
and without terminating their selling below cost; and
Where said corporations, In engaging, as below set forth, In price discrimination
under general pattern of making low prices in a few southern States where
they were In active competition with said S., and recouping In part by
higher prices elsewhere, as said competitor could not, and also in substantial
discrimination among purchasers in said States and among those in other
States( d) Discriminated in price, In the case of F., by selling granulated chicory to lts
two l!ugest customers In New Orleans at lower prices than all others and
which, as respected all others, were not justified under the law by differences
In cost ; and, in the case of M., also discriminated among its customers generally In a variety of ways, Including outright price differences, sale of better
quality product at or below the price of Inferior, use of quantity rebate or
discount plans, and others ; and, acting under the common control ;
(e) Discriminated In price In that, among their respective customers, each sold
chicory of like grade and quality to some customers at prices different from
those charged by the other to some of its customers, and at differences which
were not justified as aforesaid ;
Effect of which selling below cost and discriminations In price caused by selling
to customers In trade area In which said sole competitor operated at lower
prices than elsewhere In the United States, was to divert to themselves a
substantial volume of business which their competitor might otherwise have
obtained, to force said competitor to sell at unprofitable prices or at a loss
In order to avoid being forced out of business, and thus to Impair Its financial position and render it unreasonably difficult, if not impossible, for it to
secure .capital for its operations, while they were substantially increasing
their volume of sales; and tendency of which was to create In themselves
a monopoly in the production and sale of domestic chicory, in sale of which
even a small price variation Is of highly Important competitive significance
to purchasers and coffee roasters;
\Vith result, as respects aforesaid false disparagements and misrepresentations
as to color and uniformity of color of said concerns' artificially colored
chicory, of contributing to such injury to and suppression of competition and
tendency toward monopoly in said concerns and of misleading and deceiving
members of the purchasing public by creating in their minds the mistaken
belief that such statements were true, whereby trade was unfairly diverted
from competitors to them:
Held. (a) That said discriminations in price resulted in substantial Injury to
their competitors, hindered, obstructed and tended to suppress competition
with them and create a monopoly in them In the processing and sale of
granulated chicory, and resulted in substantial Injury to competition among
purchasers of such product by affording material and unjustified price advantages to preferred purchasers and not to others, and violated subsection
(a) of section 2 of an act of Congress approved October 15, 1914, as amended
by an act of Congress approved June 19, 1936; and
(b) That sales below cost by them were made with purpose and effect of substantially injuring and lessening competition and tending to create a monopoly In the processing and sale of domestic granulated chicory in themselves,
and that their said and other acts and practices, as aforesaid, were all to
the injury and prejudice of the public and their competitors, and constituted
unfair methods of competition in commerce.
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Before Mr. William. 0. Reeves, Mr. W. lV. Sheppard and Mr. John
L. Hornor, trial examiners.

Mr. J. J. Srnith, Jr. and Mr. John Darsey for the Commission.
Beaurnont, Srnith &; Harris, of Detroit, Mich., for E. B. Muller &
Co., and along withRathgeber re Noyes, of Long Island City, N.Y., for Heinr. Franck
Sons, Inc.
AMENDED AND SUPPLEMENTAL CoMPLAINT

Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes" (the Federal
Trade Commission Act) , and pursuant to the provisions of an act
of Congress approved October 15, 1914, entitled "An act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes" (the Clayton Act) , as amended by an act approved
June 19, 1936, entitled "An act to amend section 2 of the act entitled
'An act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes,' approved October 15, 1914, as
amended (U. S. C., title 15, sec. 13), and for other purposes" (the
Robinson-Patman Act), the Federal Trade Commission, having reason
to believe that E. B. Muller & Co. and Heinr. Franck Sons, Inc., have
violated and are now violating the provisions of the said Federal
Trade Commission Act and the said Clayton Act, as amended, issues
this its amended and supplemental complaint against the said E. B.
Muller & Co. and the said Heinr. Franck Sons, Inc., respondents in this
proceeding, and states its charges as follows, to wit:

Oount I
PARAGRAPH 1. Respondent E. B. Muller & Co. is a corporation
organized and existing under the laws of the State of Michigan and
has its principal office and place of business at 220 Quay Street in
the city of Port Huron, Mich.
PAR. 2. Respondent Heinr. Franck Sons, Inc., is a corporation
organized and existing under the laws of the State of Delaware and
has its principal office and place of business at 131 Avery Avenue
in the city of Flushing, N. Y:
PAR. 3. The officers of the respondent E. B. Muller & Co. are H.
Gordon McMorran, president, Miss Charlotte C. McMorran, vice president, and Mrs. Charlotte H. McMorran, secretary-treasurer. Said
officers comprise the board of directors of respondent E. B. Muller
&Co.
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The officers of the respondent Heinr. Franck Sons, Inc., are David
McMorran, president, A. F. Kalk, vice president, and Engen Beitter,
secretary-treasurer. Said officers comprise the board of directors of
Heinr. Franck Sons, Inc.
David McMorran and Mrs. Charlotte H. McMorran are, respectively, husband and wife, and the father and mother of H. Gordon
McMorran and Miss Charlotte C. !Ic:Morran.
Respondent E. B. Muller & Co. has outstanding 30,000 shares of
common stock, of which the Detroit Trust Co., a banking corporation organized and existing under the laws of the State of Michigan
and having its principal office and place of business in Detroit, Mich.,
holds 25, 578 shares in trust for David McMorran and Mrs. Charlotte
H. McMorran for life under a trust agreement which provides that
David McMorran and Mrs. Charlotte H. McMorran jointly, or the
survivor of them, may terminate said trust at any time and cause
said shares to be delivered and transferred to them, or to the survivor
of them, absolutely and unconditionally. Mrs. Charlotte H. Mdlorran owns in her own right 41 shares of the common stock of the
respondent E. B. Muller & Co. Respondent E. B. Muller & Co.,
has no preferred stock outstanding.
Respondent Heinr. Franck Sons, Inc., has outstanding 10,000
shares of common stock, all of which is owned by David McMorran,
and 5,430 shares of preferred stock, of which the Michigan Debenture
Co., a corporation organized and existing under the laws of the
State of Delaware, owns 4,400 shares and Engen Beitter owns 1,030
shares. David McMorran owns all the stock of the said Michigan
Debenture Co.
The respondents dominate the market for green chicory root in
the United States and purchase and use in their respective businesses
the greater part of all green chicory root produced in the United
States. The respondents also dominate the granulated chicory market in the United States, manufacturing and selling the greater part
of all granulated chicory manufactured and sold in the United States.
In the course and conduct of their respective businesses, as is more
particularly hereinafter stated, the respondents are engaged in competition with other purchasers and users of green chicory root in the
United States and with other manufacturers and sellers of granulated
chicory in the United States, and if those competitively engaged with
the respondent in the United States in the purchase and use of green
chicory root and the manufacture and sale of granulated chicory are
eliminated from the business of purchasing and using green chicory
root and manufacturing and selling granulated chicory, the above-mentioned David McMorran and Mrs. Charlotte II. McMorran, husband
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and wife, will have and enjoy, through the respondents, a monopoly
in the purchase and use of green chicory root in the U niteu States and
in the manufacture and sale of granulated chicory in the United
States.
PAR. 4. For more than 2 years prior hereto the respondents have
been, and are now, engaged in the business of manufacturing granulated chicory from green chicory root and in selling and shipping
granulated chicory, and in the course and conduct of their respective
businesses the respondents have sold and shipped, and do now sell
and ship, granulated chicory in commerce between and among the
various States of the United States from the States in which their
respective factories are located and from States in which they maintain stocks of granulated chicory across State lines to purchasers
thereof located in States other than the States in which respondents;
said factories are located and other than the States in which respond·
ents maintain stocks of granulated chicory.
PAR. 5. In the course and conduct of their respective businesses,
as aforesaid, the respondents have been, and are now, engaged in substantial competition in commerce with other manufacturers and
sellers of granulated chicory who, for more than 2 years prior hereto
have been, and are now, manufacturing granulated chicory from
green chicory root and selling and shipping granulated chicory in
commerce across State lines between and among the various States
of the United States.
PAR. 6. In the course and conduct of their respective businesses,
as aforesaid, with the intent, purpose, and effect of injuring, restraining, suppressing, and destroying competition in commerce in
the manufacture and sale of granulated chicory between themselves
and competing manufacturers and sellers of granulated chicory, the
respondents have been, and are now, manufacturing granulated
chicory and selling, shipping, and delivering the said granulated
chicory across State lines to purchasers thereof at prices below the
cost to the respondents of manufacturing, selling, shipping, and
delivering said granulated chicory.
PAR. 7. The effect and result of the sale and delivery by respondents
of granulated chicory in commerce across State lines to purchasers
thereof at prices below the cost to the respondents of manufacturing,
selling, shipping and delivering the same, as above set forth in paragraph 6 hereof, have been, and are now, unduly and substantially to
injure, restrain and suppress competition between respondents and
their competitors in the manufacture of granulated chicory and the
sale and shipment thereof in commerce across State lines, and to
43~a26m--42--vol.33----3
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tend to create in the above mentioned David McMorran and Mrs.
Charlotte H. McMorran, through the respondents, a monopoly in the
manufacture and sale of granulated chicory in the United States.
PAR. 8. Granulated chicory is an ingredient used principally by
commercial processors and roasters of coffee for the purpose of imparting to and fixing in coffee certain flavors desired by many consumers thereof. Such processors and roasters prefer to purchase and
use granulated chicory which does not contain molasses, sugar beet,
or sugar beet pulp, and granulated chicory which does contain molasses, sugar beet, or sugar beet pulp is regarded by processors and
roasters of coffee as an undesirable and adulterated commodity.
In purchasing granulated chicory the color or shade thereof and
.its uniformity of color or shade are factors which are considered, and
to which great importance is attached, by processors and roasters of
coffee. Color or shade is generally imparted to granulated chicory
by roasting, and uniformity of color or shade is generally attained by
separating or assorting' such chicory according to color or shade after
it has been roasted. Unless otherwise advised and informed processors and roasters of coffee assume that the color or shade of granulated
chicory and its uniformity of color or shade are attributable to the
method by and manner in which it is roasted and thereafter separated
or assorted according to color or shade by the manufacturers of such
chicory.
PAR. 9. In the course and conduct of its business, as aforesaid, the
respondent, E. B. Muller & Co., has adopted, practiced, and engaged
in the following methods of competition in the sale and shipment of
granulated chicory in commerce across State lines between and
among the various States of the United States, to wit:
(a) It has falsely defamed and disparaged the granulated chicory
manufactured and sold and shipped in commerce across State lines
by one of its competitors, namely, R. E. Schanzer, Inc., of New
Orleans, La., by falsely asserting and representing to purchasers and
users of granulated chicory that the granulated chicory manufactured
and sold by the said R. E. Schanzer, Inc., contained molasses, sugar
beet, or sugar beet pulp, or two or more of such substances.
(b) It has artificially colored granulated chicory manufactured
and sold by it and shipped by it across State lines by adding or
applying thereto iron oxide, or some other pigment or pigments,
which have imparted to such granulated chicory a commercially
attractive and desirable, and exceptionally uniform, color or shade,
has failed to advise the purchasers of such granulated chicory that
the same was artificially colored, and has affirmatively or impliedly
falsely represented to such purchasers that the color or shade of such
chicory was achieved by and attributable to the respondent E. D.
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Muller & Co.'s superior method of roasting chicory, and that the
uniformity of such color or shade was achieved by and attributable to the respondent E. D. Muller & Co.'s careful and painstaking
method of separating and assorting such chicory, after roasting,
according to color or shade.
(c) In single railroad cars, commonly referred to as "combination
cars," it has combined, shipped, and caused to be transported across
State lines by common carriers by railroad coffee substitutes (generally referred to in the coffee trade as "cereals") and granulated
chicory, and has falsely and fraudulently billed, classified, and described the contents of said cars by falsely and fraudulently representing to the carriers thereof that said cars contained only granulated
chicory, by means of which false and fraudulent billing, classification,
description and representation the respondent E. B. Muller & Co.
has caused combination cars of coffee substitutes and granulated
chicory to be transported across State lines by common carriers by
railroad at freight rates substantially lower than the freight rates
lawfully applicable thereto and which should have been paid thereon.
PAR. 10. The effect and result of the use by the respondent, E. D.
Muller & Co., of the methods of competition set forth above in paragraph 9 hereof have been, and are now, unduly and substantially to
injure, restrain and suppress competition between respondent, E. D.
Muller & Co., and its competitors in the manufacture of granulated
chicory and in the sale and shipment thereof in commerce across
State lines, and to tend to create in the above mentioned David McMorran and Mrs. Charlotte H. McMorran, through the respondents,
a monopoly in the manufacture and sale of granulated chicory in
the United States.
PAR. 11. The sale of granulated chicory by the respondents below
cost as above alleged in paragraph 6 hereof, with the effect and result
as above alleged in pargraph 7 hereof, is to th~ injury and prejudice
of the public, and to the injury and prejudice of respondents' competitors, and constitutes an unfair method of competition in commerce
within the intent and meaning of section 5 of the aforesaid Federal
Trade Commission Act.
PArr. 12. The use by the respondent, E. B. Muller & Co., of the
methods of competition set forth above in paragraph 9, hereof, with
the effect and result set forth above in paragraph 10 hereof, is to the
injury and prejudice of the public, and to the injury and prejudice of
respondent E. D. :Muller & Co.'s competitors, and said methods of
competition are unfair methods of competition in commerce within
the intent and meaning of section 5 of the aforesaid Federal Trade
Commission Act.·
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Oountll
PARAGRAPH 1. Paragraph 1, paragraph 2, paragraph 3, paragraph
4, and paragraph 5 of count I of this amended and supplemental complaint are, by reference, incorporated herein and made a part hereof
as fully and completely as if set out verbatim.
PAR. 2. In the course and conduct of their respective businesses, as
aforesaid, since June 19, 1936, the respondents have been, and are
now, discriminating in price between different purchasers of granulated chicory of like grade and quality sold and shipped by the
respondents in commerce across State lines to said purchasers for
use, consumption and resale by said purchasers within the United
States, in that the respondents have sold and shipped, and are now
selling and shipping, granulated chicory in commerce across State
lines, for use, consumption, and resale within the United States, to
certain purchasers of said granulated chicory at prices below the
prices at which the respondents have sold and shipped, and are now
selling and shipping, in commerce across State lines, for use, consumption, and resale within the United States, granulated chicory
of like grade and quality to other purchasers of said granulated chicory engaged in competition with the former purchasers in the use,
consumption, and resale within the United States of said granulated
chicory, and the respondent, E. B. Muller & Co., has been, and is
now, further and additionally discriminating in price' between different purchasers of granulated chicory of like grade and quality
sold and shipped by the said respondent, E. B. Muller & Co., in commerce across State lines to said purchasers for use, consumption, and
resale by said purchasers within the United States, in that upon the
said respondent, E. B. Muller. & Co.'s sales to purchasers of granulated chicory of like grade and quality, sold and shipped in commercl'
across State lines by the said respondent, E. B. Muller & Co., to said
purchasers for use, consumption and resale by them within the United
States, the said respondent, E. B. Muller & Co., haq been, and is now,
granting, allowing, and paying to certain favored purchasers rebates
upon said favored purchasers' purchases of granulated chicory from
the said respondent, E. B. Muller & Co., and denying to other purchasers engaged in competition with said favored purchasers rebates
upon said other purchasers' purchases of granulated chicory from the
said respondent, E. B. Muller & Co.
P .AR. 3. The effect of the discriminations in price made by tl1e respondents in the sale of granulated chicory as above set forth in paragraph 2 of this count has been and may be substantially to lessen
competition, or to injure, destroy, or prevent competition between
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respondents and their competitors in the manufacture, sale, and distribution of granulated chicory in the United States and to tend to
create in the above-mentioned David McMorran and Mrs. Charlotte
H. Mcl\Iorran, through the respondents, a monopoly in the manufacture, sale, and distribution of granulated chicory in the United
States, and has been and may be substantially to lessen competition
or to injure, destroy, or prevent competition in the use, consumption,
or resale of granulated chicory within the United States between
those customers of respondents who receive the benefit of the lower
prices or rebates above mentioned in paragraph 2 of this count and
those customers of respondents engaged in competition with them
who do not receive the benefit of said lower prices or said rebates.
. PAR. 4. The aforesaid discriminations in price made by the respondents as above stated in paragraph 2 of this count constitute
a violation of the provisions of paragraph (a) of section 2 of the
aforesaid Clayton Act, as amended.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act
and to the provisions of an Act of Congress entitled "An act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes," approved October 15, 1914 (The Clayton
Act), as amended by the Robinson-Patman Act, ilpproved June 19,
1936 (U. S. C., title 15, sec. 13), the Federal Trade Commission on
September 11, 1937, issued and thereafter served its complaint in this
proceeding upon respondents, E. B. Muller & Co., a corporation, and
Heinr. Franck Sons, Inc., a corporation, charging them with the use
of unfair methods of competiUon in commerce in violation of the
provisions of the Federal Trade Commission Act, and with discriminations in price i~ the sale of chicory in violation of the provisions
of subsection (a) of section 2 of said Clayton Act us amended.
After the issuance of said complaint and the filing of respondents'
answers thereto, testimony, and other evidence in support of the allegations of said complaint were introduced by attorneys for the commission, and in opposition thereto by attorneys for respondents,
before examiners of the Commission theretofore duly designated
by it. On February 11, 1938, the Commission issued and tl1ereafter
served upon respondents an aniended and supplemental complaint
charging violations of ~he aforesaid statutes. After the filing of
respondents' answers to the amended and supplemental complaint,
tesHmony, and other evidence in support of the allegations of said
complaint were introduced by attorneys for the Commission, and

34

FEDERAL TRADE COIVlMISSION DECISIONS

Findings

33F. T. C.

in opposition thereto by attorneys for the respondents, before examiners of the Commission theretofore duly designated by it, and the
testimony and other evidence taken pursuant to both complaints were
duly recorded and filed. in the office of the Commission.
Thereafter this proceeding regularly came on for final hearing
before the Commission on the amended and supplemental complaint,
the answers thereto, testimony, and other evidence, report of the trial
examiners and exceptions thereto, briefs in support of the complaint
and in opposition thereto, and oral arguments of counsel; and the
Commission, having duly considered the same and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, E. B. Muller & Co., is a corporation
organized and existing under the laws of the State of Michigan and
having its principal place of business at 220 Quay Street, Port
Huron, Mich.
Respondent, Heinr. Franck Sons, Inc., is a corporation organized
and existing under the laws of the State of Delaware and having its
principal place of business at 131 A very A venue, Flushing, N. Y.
Respondents for many years have been engaged in the processing
and sale of chicory, and at all times mentioned in the complaint
have been, and are now, selling and shipping chicory from the States
in which their respective factories are located, and from States in
which they maintain stocks of processed chicory, across State lines
to purchasers located in States other than those in which such factories
or stocks are located, and have maintained a constant course of trade
in such products in commerce as "commerce" is defi.ned in said acts.
P .AR. 2. Chicory is a root or tuber resembling in appearance the
sugar beet and is commercially produced in the United States in
only a few counties in the State of Michigan. It is also produced
in Belgium and the Netherlands. When dried, roasted, and gran·
ulated it is mixed with coffee for the purpose of imparting to or
fixing in coffee certain flavors desired by many consumers. The prin·
cipal market for this product is in New Orleans, La., and in the trade
territory served from that city, although it is sold and used to some
extent in most, if not all, of the States of the United States. About
75 percent of the production of respondent Heinr. Franck Sons, Inc.,
and 4_0 percent of the production of respondent E. B. Muller & Co. is
sold in the New Orleans trade territory.
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PAR. 3. The officers of respondent, E. B. Muller & Co., are H.
Gordon McMorran, president, Miss Charlotte C. McMorran, vice
president, and Mrs. Charlotte H. McMorran, secretary-treasurer; and
these officers consistute the board of directors of said company.
The officers of respondent, Heinr. Franck Sons, Inc., are David
McMorran, president, A. F. Kalk, vice president, Eugen Beitter (until
his death during .the pendency of this proceeding), secretary-treasurer; and these officers constitute the board of directors of that
company.
David McMorran and Mrs. Charlotte H. McMorran are, respectively, husband and wife and father and mother of H. Gordon
McMorran and Miss Charlotte C. McMorran.
Prior to 1919 the businesses now conducted by respondents were
owned by different interests and presumably competed with each
other. David McMorran, who was then an officer and director of
E. B. Muller & Co., and who with his father, the then president of
that company, owned a controlling interest in it, purchased the stock
of Heinr. Franck Sons, Inc., at public auction from the United States
Alien Property Custodian. After a hearing by the Federal Trade
Commission, David McMorran was advised by the Alien Property
Custodian that upon recommendation of said Commission the sale
to him would not be confirmed unless he resigned as an officer and
director of E. B. Muller & Co., and disposed of his stock in that
concern. David McMorran thereupon sold his stock in E. B. Muller
& Co., to his father, to his attorney, and to a personal friend, and
represented in an affidavit submitted to the Alien Property Custodian
for the purpose of securing confirmation of his purchase that his
stock in said company had been disposed of absolutely and unconditionally. Subsequently the stock sold to David McMorran's attorney
and to his friend was acquired by his brother-in-law. Between 1919
and 1924 Mrs. Charlotte H. McMorran acquired all the stock originally disposed of by her husband, David McMorran, together with
the stock previously owned by David McMorran's father, totaling
more than five-sixths of the outstanding 30,000 shares of capital
stock of E. n. Muller & Co., all upon consideration furnished by
David McMorran and upon the understanding that the stock was to
be placed in a trust for David McMorran and his wife, Charlotte
H. McMorran, for life, provided that David McMorran and Charlotte II. McMorran jointly, or the survivor of them, might terminate
the trust at any time and cause the stock to be delivered and transferred to them or to the survivor of them absolutely and unconditionally. This stock was h«:>ld until 1939 under such a trust agreement by the Detroit Trust Co., a banking corporation, when the
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trust was set aside by a State court decree purporting to hold that
David McMorran had no interest in the stock. There is no testimony,
however, that the understanding with respect to terms upon which
the stock was acquired has been abrogated.
Respondent, Heinr. Franck Sons, Inc., has outstanding 10,000 shares
of common stock and 5,430 shares of preferred stock. David McMorran owns all of the common stock of this company and 4,400
shares of the preferred stock, the latter being owned by him through
the medium of the Michigan Debenture Co., of which he owns all the
·
capital stock.
David McMorran is furnished by respondent, E. B. Muller & Co.,
with an office and clerical assistance at the principal place of business
of said respondent company, has access to the files and records of
both respondent companies, advises and consults with and gives directions to officers, agents, and employees of both respondent companies. Gordon McMorran has access to the files and records of
respondent, Heinr. Franck Sons, Inc., and advises and consults with
officials of that company. Neither Mrs. Charlotte H. McMorran nor
Miss Charlotte C. McMorran does more than formally participate in
the management and direction of the respondent companies. Upon
testimony and other evidence the Commission finds that David McMorran and his wife, Charlotte H. McMorran, own control of
respondent companies, and David McMorran dominates, directs, and
controls the policies and practices of both companies and operates
them in the common interest of the two companies.
PAR. 4. Prior to 1930 respondents were the only domestic producers
of granulated chicory and their only competition came from imported chicory. The total imports of such chicory were relatively
small in comparison with respondents' production, and the largest
importer of this product was R. E. Schanzer, Inc., a Louisiana
corporation, having its principal place of business in New Orleans, La.
Respondent, E. B. Muller & Co., has concentrated upon the production of granulated chicory and the sale thereof in bulk. A limited quantity of this product is packed by said respondent in small
containers and sold to retail outlets for resale to consumers, but
such sales have been insignificant in volume and the company desires
and is endeavoring to discontinue the manufacture nnd distribution
of packaged chicory. Substantially all of said respondent's sales
volume consists of granulated chicory in bulk, sold largely to coffee
roasters.
Respondent, Heinr. Franck Sons, Inc., produces and sells a large
quantity of chicory in packaged form to retail outlets for resale
to consumers. This packaged chicory is granulated chicory which
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has been subjected to a further grinding process and converted into
a powder, and thereafter packaged in different forms. Said respondent also sells granulated chicory in bulk form to a very limited
number of coffee roasters, but does not actively solicit or seek to
sell to coffee roasters generally.
Respondents do not compete with each other in any real sense;
the business of each is designedly complementary, rather than competitive, to that of the other. Respondents agreed between themselves
that E. B. Muller & Co. would not seek business from established customers of Heinr. Franck Sons, Inc., and when sales repl'esentatives of the former sought business from customers of the
latter they were advised to avoid this as E. B. Muller & Co. was
not competing with Heinr. Franck Sons, Inc. An example of this
policy appears in the following extract from a letter of May 14,
1934, from Gordon McMorran to the New York office of E. B. Muller
& Co. in which reference is made to a sales representative of that
company in New Orleans as follows:
He also must be definitely warned off of F customers with the
exception of those customers whom we know are buying from
Schanzer. 'Ve do not want any of F's business and must concentrate solely on Schanzer's.
PAn. 5. In 1930 R. E. Schanzer, Inc., formerly the principal importer of chicory, installed a plant in New Orleans, La., for roasting
and granulating imported dried chicory, and ·in 1933 this company
installed and commenced the operation of a plant for drying chicory
in Linwood, Mich., in the limited area in which domestic chicory
is grown. It is in this area· that respondents procure and dry their
supply of chicory which E. B. Muller & Co. subsequently processes
in Michigan and Heinr. Franck Sons, Inc., in New York. R. E.
Schanzer, Inc., ships dried chicory root from Michigan to its plant
in New Orleans where it is roasted, granulated, and prepared for
distribution and sale. Even before R. E. Schanzer, Inc., commenced
the operation of the abovementioned plant in New Orleans it represented the only substantial competition to respondents, and after
the installation of said plant in 1930 respondents began a definite
and active campaign to harass, injure, and, if possible, eliminate
R. E. Schanzer, Inc., from the competitive field and thus regain the
substantially complete monopoly which they previously enjoyed in
the distribution of chicory in the United States. This concerted effort
on the part of respondents was further intensified after R. E. Schanzer,
Inc., established a drying plant in Michigan and became a competitor
of respondents in the processing nnd sale of domestically produced
chicory. The calculated course of action taken by respondents look-
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ing toward crippling or destroying the competition offered by R. E.
Schanzer, Inc., has manifested itself in a number of forms, among
which are those set out in subsequent paragraphs.
PAR. 6. Granulated chicory is ordinarily produced in three different shades of color, usually designated light, medium, and dark, and
in different sized granules in each color. Inasmuch as granulated
chicory is added to coffee by coffee roasters, color and uniformity of
color in chicory are of great importance to such customers. Darker
colors are more expensive to produce by roasting, and uniformity
of color is more expensive and difficult to attain by natural means
because of the cost of inspection and selection required. It is the
general understanding and belief of coffee roasters that color and
uniformity of color in chicory are secured by care in selecting and
processing chicory. At all times mentioned in the complaint respondent, E. B. Muller & Co., artificially colored the granulated
chicory which it sold by adding iron oxide to such chicory. The
addition of iron oxide resulted in giving its granulated chicory an
exceptionally desirable and uniform color which would be more
difficult and expensive to produce solely by the process of selection
and roasting. This respondent did not in any way advise its customers that its chicory was artificially colored. On the contrary,
it represented to its customers that the color and uniformity of color
of its chicory were achieved by and attributable only to a superior
method of roasting and a painstaking process of selecting and sorting.
Affirmative representations of this character were made in many
ways, including published advertisements such as:

. . •.

All chicory grown and sold by E. B. Muller & Co. is tully kiln dried and
expertly roasted by the Calorltherm process. Color and grinds are uniform,

•

•

•

•

•

•

•

Those roasters who buy Muller Chicory have learned by experience that
the full flavor developed by the exclusive Calorltherm roasting process makes
a noticeable Improvement in the coffee blend. Less moisture, quicker solubility and rich color characterize Muller products.

and, further, by letters to customers and prospective customers containing statements such as:
As to Roasts, of which we produce several shades, they are produced actually
by roasting light, medium or dark. Other methods can and have been used
to produce differences In color but not by us. This also applies to our
"Standard'' Grade.

At the time representations such as those quoted from above and
others of like import were being made, respondent E. D. Muller &
Co. was in fact using iron oxide to aid in attaining color and uniformity of color in its chicory products.
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Chicory used for blending with coffee should not contain foreign
substances such as sugar beet or molasses, and chicory which does
contain such foreign substances is considered by the trade to be
adulterated. Since 1930 respondent, E. B. Muller and Co., through its
officials and sales representatives, has frequently and on many occasions disparaged the chicory products sold by R. E. Schanzer, Inc.,
by representing to purchasers of chicory that such products contained
molasses, sugar beet, or other foreign substances. Customers of
R. E. Schanzer, Inc., have been threatened by respondent with seizure
by governmental authorities of chicory purchased from R. E. Schanzer, Inc., as being adulterated. A sales representative of respondent
was instructed to advise a customer of R. E. Schanzer, Inc., who had
on hand a quantity of molasses which he wished to sell that such
sales representative knew where this molasses could be sold and to
supply the name of R. E. Schanzer, Inc., as the prospective purchaser.
Upon consideration of the evidence it is found that respondent, E. B.
Muller & Co. has defamed and disparaged the chicory products of
its competitor, R. E. Schanzer, Inc., by falsely representing that they
contained foreign substances, and many such representations were
knowingly and deliberately made without any actual or adequate
knowledge of the facts sufficient to indicate good faith on the part
of respondent.
Respondent, Heinr. Franck Sons, Inc., had an analysis made of a
sample of chicory purported to have been sold by R. E. Schanzer,
Inc., the report of which analysis stated that this sample contained
. approximately 50 percent roasted sugar beet; whereupon the sales
representative of said respondent was instructed to, and did, advise
chicory purchasers that the chicory sold by R. E. Schanzer, Inc., was
adulterated with a large percentage of sugar beet, and further, procured the institution of a proceeding by governmental authorities
against R. E. Schanzer, Inc., which proceeding was soon abandoned,
but respondent took no steps of any kind to correct the statements
previously made to the trade by its representative.
PAR. 8. Frequently the freight rates on granulated chicory differ
considerably from those on coffee substitutes, commonly known in
the trade as cereals. In order to take advantage of the substantially
lower rate frequently prevailing on granulated chicory as compared
with coffee substitutes, and of the lower carload freight rates, respondent, E. R. Muller & Co., on numerous occasions over n period
of years misbilled to the railroads its products moving in interstate
commerce. Muller shipped in single railroad cars combinations of its
products consisting of large quantities of chicory and smaller quantities of coffee substitutes, falsely and fraudulently describing and

'I
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representing to the railroads that the cars contained chicory only.
By this means respondent obtained substantially lower freight rates
than those applicable to coffee substitutes properly described and
classified, and in some cases rates lower than those applicable to
either of the commodities so transported since the less-than-carload
rate for less-than-carload shipments would have applied on both
products had the proper billing been made except that the carload
rate for the minimum carload quantity permitted may be paid in
lieu of the less-than-carload rate on the actual quantity shipped.
The freight advantage so secured has amounted to as much as $65.16
per car. Such falsified billings were made with the knowledge of
officials of E. B. Muller & Co. and with the deliberate intent of obtaining an illegal freight advantage. This is illustrated by the following extract from a letter dated November 16, 1931, from the sales
manager of E. B. Muller & Co. to respondent's New Orleans broker:
As we previously advise4 you, we are not supposed to ship any cereals in
Chicory cars, and if it were discovered it would make trouble for us. Port
Huron therefore marked these goods only W. R. D. standing for Whole Rye
Dark, and it will be advisable that you tell the warehouse not to in any way
reveal the fact that these goods are anything but Chicory.
PAR. 9. Detailed cost studies for 1936 and 1937 were made of the
granulated chicory business of each respondent. The record shows
. that respondent, Heinr. Franck Sons, Inc., in its 1936 and 1937 fiscal
years sold 5,094,320 and 5,123,974 pounds of granulated chicory, respectively, that of these amounts 3,821,279 and 4,445,149 pounds, respectively, were sold to two customers of respondent in New Orleans,
La., and that sales to these two customers were made at a loss o~ approximately 11 cents per hundred pounds during the 6 months ended
June 30, 1936, and at cost or slightly below cost during the 8 months
ended March 31, 1937. It is apparent from the record that from time
to time various other customers of this respondent who purchased
in smaller quantities were also sold at a loss but that the gains froJil
profitable sales were sufficient to overcome the losses mentioned so
that the business of this respondent in granulated chicory, considered
as a whole, was not operated at a loss. The two large customers in
New Orleans referred to above were "William B. Reily & Co. and Merchants Coffee Co. Among those purchasing in smaller quantities at
prices which represented a loss to this respondent were The Great
Atlantic & Pacific Tea Co. in Atlanta, A. Jochelson in New York,
McGaffey Coffee Co. in Los Angeles, Jones Thierbach Co. in San
Francisco, and others.
The record shows that respondent, E. B. Muller & Co., conducted
its entire business in granulated chicory in its 1936 and 1937 fiscal
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years at average losses of approximately 18 cents and 8 cents per
hundred pounds, respectively. The prices which this respondent
received from purchasers in the New Orleans trade territory were
in general substantially lower than the prices secured from pur~
chasers for whose trade it did not have to compete with R. E. Shan~
zer, Inc. For example, in the year ended June 30, 1937, sales were
made to customers in New Orleans at losses ranging from approxi~
mately 66 cents to $1.11 per hundred pounds, and to customers in
Memphis, Louisville, St. Louis, Birmingham, and Atlanta at prices
which represented a range of from 67 cents per hundred pounds
loss to 44 cents per hundred pounds profit. Examples of losses on
sales to specific customers in New Orleans are American Coffee Co.,
Arnaud Coffee Corporation, Boothe Brothers Coffee Co., and others,
who were sold at losses of from 66 cents to 91 cents per hundred
pounds, and C. D. Kenny Co., which was sold at losses of $1.10-$1.11
per hundred pounds. From this it is plain that the prices of this
respondent in the New Orleans trade territory were more substan~
tially below its costs than the figures shown by the cost study for
sales in other territories and for the business. as a whole of this re~
spondent in granulated chicory.
The sales below cost made by respondents during the period
covered by the cost study, as well as other sales below cost prior to
the period covered by such study, were made with the deliberate
purpose and intent of hindering, handicapping, injuring, and, if
possible, destroying their only domestic competitor, R. E. Schanzer,
Inc. This general intent and purpose of both respondents, acting
under the common control and direction heretofore mentioned, is
demonstrated by a long series of acts and practices consisting not only
of selling below cost but also of the use of other means directed
toward the same end. Some of these acts and practices were as
follows:
In 1929 R. E. Schanzer, Inc., was not a manufacturer of granulated
chicory and depended upon imports as its source of supply. It was,
however, at that time becoming a serious competitor of respondents.
Respondents appeared before a committee of the United States
House of Representatives and songht an increase in the tariff on
granulated chicory for the purpose of making it impracticable to
import granulated chicory and thereby cutting off the source of
supply of R. E. Schanzer, Inc., but no request was made for an
increase in the tariff on dried chicory root, and the Committee was
advised that in the event of a short domestic crop manufacturers
wished to be in a position to import foreign chicory root. Soon
after this appearance respondents learned that R. E. Schanzer, Inc.,
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planned, if the tariff were increased on granulated chicory, to import
dried chicory root and manufacture granulated chicory in this
country. Thereupon respondents appeared before a committee of
the United States Senate and sought an increase in the tariff on dried
chicory root. Respondent, Heinr. Franck Sons, Inc., was advised by
its New Orleans representative under date of July 5, 1930, in part:
Schanzer has been obliged to raise his price Vi¢ becntise of the tmiff, and the
supposition is he will have to raise it more, which will practically put him out
of the chicory business, because our chicory being better, and if his reaches
the same price, ours will be preferred.
·

R. E. Schanzer, Inc., was in fact put out of the business of importing
granulated chicory but continued in the chicory business by the
establishment of a plant in New Orleans in which it made granulated chicory from imported chicory root.
Under date of April 10, 1931, Gordon McMorran wrote the New
York office of E. B. Muller & Co. in part:
We have your letter of the 7th in reference to prices in southern territory.
We note your persistence in advocating a cut in New Orleans prices. What
you seem to overlook is the fact 'that a cut by us at the present time to 8¢
New Orleans for the New Orleans tratle will result in a loss to us ot $30,000
per year. The whole New Orleans trude is not worth that to us.

Later in the same year E. B. Muller & Co. in fact reduced its price in
New Orleans to 7%. cents.
On November 2, 1931, David McMorran wrote an official of Heinr.
Franck Sons, Inc., in part as follows :
It you think advisable perhaps it would be well to write Reily (one ot
Franck's largest customers) that Schanzer is making desperate efforts to sell
out. • • • If Reily should contract with Schanzer, it would not only reduce
his rebate from us but it would be a very unrertnin source ot supply.
Scbanzer is liable to pnss out at any time and If European root went up or
the tariff was increased Schanzer would simply fold up and fail to deliver to
Reily.

Under date of January 14, 1933, a sales representative of respondent, E. B. :Muller & Co., wrote that company in part:
I am sorry that we have allowed Schanzer to get to the point where be can
expand, which was made possible by partner who has some capital. However,
it a reduction on tariff should take place, It would make the situation still
worse. I certainly hope that we can, us you expect, eliminate him entirely,
by making prices that he cannot meet without losing money.

In a letter dated February 2, 1933, David McMorran wrote another
official of Heinr. Franck Sons, Inc., discussing the possibility of an
offer of lower prices to one of that company's large customers in
New Orleans. He said in part:
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The reduction in our basis price will put a crimp in Schanzer's operations
and probably discourage him from making any further investment.

Under date of 1\Iarch 17, 1933, the production manager for E. B.
1\Iuller & Co. wrote the New York office of that company in part:
January reports show largest importati"on per month on record, 267,000#
of root, at an average cost of $1.44, which is, as we recall it, considerable lower
than any previous low, so that the cut of l)l¢ which be (R. E. Schanzer, Inc.)
made following us to some extent is offset by a lower cost to him.

· In a letter written 2· days later between the same parties the
production manager stated in part:
Regardless of what loss it may involve for the present, we are still in favor
of lower Chicory prices, effective at this time. We know it Involves a loss,
but we fear it will react upon us later because of the strength we are giving
competitors by maintaining present basis, but, as you well know, such recommendations would not receive any support now, but we believe we should both
do all we can to pre,·ai! for a reduction of another lh¢ in the Fall, possibly
November first.

At the time R. E. Schanzer, Inc., was beginning the construction
of a drying kiln in Michigan in 1933 in order to utilize domestic
chicory root, respondents claimed that the patterns and blue prints
used by a machinery manufacturer to build machinery for them
belonged to them, and when this claim was of no avail purchased
such patterns and blue prints to prevent their use in; building
machinery for R. E. Schanzer, Inc. In July 1933 David McMorran
wrote an official of Heinr. Franck Sons, Inc., in part:
SchanzPr asked Kinzie (respondent's employee) it we would sell him the
cutter from l\Iidland and Kinzie told him he would have to find out. I
advised Kinzie to stall Schanzer along as long ns possible and then tell him
"No."

Under date of November 27, 1933, the sales manager of E. B.
Muller & Co. advised its New Orleans representative that the company's St. Louis representative would be visiting in New Orleans
soon and would call, and said in part:
As the question of pi'iCf's will no doubt arise, we wish you would not stress
the extremely low prices we are compelled to make at New Orleans for
reasons well known to you. lie is of course, accustomed to obtaining very
much higher prices at St. Louis despite the much lower freight rate to that
point from Port Huron. '!'his of course by reason of the fact that New
' Orleans would have to pny a consillerable freight rate on shipments to St.
Louis, as he has had the business so well in hand for years, that they have
found it impossible to break in-and for us, it is a case of averaging up, as if
we were compelled to sell at other points at the same price as we sell in New
Orleans, we could just as well close up the plant, as we could not exist on the
profit.
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Under date of January 3, 1934, David McMorran wrote another
official of Heinr. Franck So11s, Inc., in part :
I think Schanzer requires our Immediate and careful consideration. You
will have noted from the prices on recent imports that Schanzer's imported
dried root is costing him approxlmp.tely $80 per ton delivered. His Linwood
dried root this fall will also cost him approximately $80 per ton delivered New
Orleans. This means 4¢ per pound for his root. Add to this 20o/o shrinkage
or say 1%¢ per pound plus 114¢ for manufacturing, making a total cost to him
of 6%¢. If we maintain present prices in New Orleans and the South, it
means that Scbnnzer can scrape thru the next year at just about cost without
11ny overhead cost .which 1n his case is rather low as he has his crockery- business to pay his traveling expenses. I am Inclined to think that Schanzer has
spent most of his working capital at Linwood this year and Is probably pretty
hard up. If we lower the price of granulated lh or % cent it will mean that
Schanzer will have to do business at a considerable loss as he is selling
approximately 1,000,000 pounds per year. We can justify the lower price on
the basis of lower cost of our dried root this year. If Schanzer continues to
operate at Linwood after this year, he will be a serious menace as his kiln is
now in fairly good operati9g condition with a few minor changes which he
contemplates making. His greatest danger now is fire at Linwood as his kiln
draft is tremendous and be loads his floors very lightly and will probably
result• in charring the lower layer. With a lower price for this year, SchanzPr
will probably be extremely hard up and unable to finance another crop.
A cut of 1,4 to %¢ will mean some loss to us. Is it better to let him go along
and scrape thru this year and be in position to become a serious factor next
year, or Is it better to lower the price with probably his inability to continue?

At the time R. E. Schanzer, Inc., began using domestic chicory
root produced in Michigan the company on two occasions sought
to obtain a reduction in freight rates on dried chicory root from its
kiln in Michigan to its manufacturing plant in New Orleans. Respondents recognized the reasonableness of the reduction sought, as
indicated by a letter of March 2, 1934, from the production manager
of E. B. Muller & Co. to the New York office of that concern:
Have just received the inclosed wire from New Orleans, which, of course,
follows local carriers' refusal to join the Southern on the basis of 47¢, 80,000#
minimum. I do not see how we could consistently fight this 65¢ rate, 60,000#
minimum, because of the fact that It Is generally conceded that raw material
or semi-raw material should command a lower rate than prepared and finished
material, and we have a 65¢ rate on the latter, 40,000# minimum.

Respondents, however, opposed both applications. Both were refused and chicory root continued to take the same rate as the finished
product, granulated chicory, with the result that it costs R. E. Schanzer, Inc., some $70 more to deliver enough chicory root from Michigan to New Orleans to produce 40,000 pounds of granulated chicory
than its costs E. B. Muller & Co. to deliver a 40,000 pound car of
granulated chicory from Michigan to New Orleans.
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A letter of July 26, 1934, from the New Orleans sales representative to the New York office of E. B. Muller & Co., in referring to
competition with R. E. Schanzer, Inc., stated:
In the writer's humble opinion, all that is necessary to finish the job, would
be to allow "Free Drayage and Tare on Dags," to the local trade. What
think ye?
We reallze this is an expensive unuertaking, but if the plan is adopted,
we know he cannot survive the summer.

Shortly thereafter the plan referred to ·was in fact put into operation.
In a letter of December 28, 1934, from Gordon McMorran to the
New York office of E. B. :Muller & Co. it was stated in part:
We learn that Schanzer has applied to the Seatraln for a special rate on
chicory from Linwood to New Orleans. This application probably covers a
rate on dried root only. Please keep in touch with the Seatrain tramc department and tell them that if the rate Is made on dried chicory root we
will have to have the same rate applled on manufactured chicory or discontinue
our shipments.

In 1934 the sales manager for E. B. Muller & Co. told the wife
of the company's New Orleans representative that if her husband
succeeded in putting 'R. E. Schanzer, Inc., out of business he would
buy her the best fur coat in New York. This promise was repeated.
in 1935 and on April 12, 1935, it was referred to in a letter from
the wife of the sales manager for E. B. Muller & Co. to the wife of
the New Orleans representative of that company in a statement hoping that the New Orleans representative "has a most successful season
from all points, as we want to shop for a fur coat this fall."
w·ays and means of eliminating R. E. Schanzer, Inc., and the
progress made in that direction were frequent topics of conversation among respondent's officers and employees. A former sales
representative of E. B. Muller & Co. testified it was his understanding
that the purpose of the company in opening a New Orleans office was
to break R. E. Schanzer, Inc. In a letter to the New York office
of E. B. Muller & Co. this former representative referred to the
opening of the New Orleans office and stated, "It was with the intention of breaking Schanzer."
In replying to an observation by a sales representative concerning
difficulties which might ensue if customers of E. B. l\Iuller & Co.
not solicited by Schanzer discovered that other purchasers rec~ived
more favorable prices, the sales manager of E. D. l\Iuller & Co. under
date of October 2, 1934, wrote in part:
It Is quite evident tha~ neither Forbes or Evans have sold these people
and not likely th'llt the sale will come to their attention. It it shoulu, your
explanation Is-that we are fighting an unscrupulous competitor who wlll
43~~2Gm--42--vol.33----4
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possibly pass out of the picture before long, but In th'e meantime we will
have to do such things to discourage him, but that before long we hope conditions will get back to their normal basis, so that we as in the past could
work with the Jobbers entirely. This wislt Is father to the thought. ·

In 1934: E. B. Muller & Co. decided to thereafter offer two grades
of granulated chicory, one known as "Premium" and the other as
"Standard" and to maintain their then current prices on the best
grade and use the Standard grade as a competitive brand. On
October 9, 1934, the sales manager of E. B. Muller & Co. in a letter
to one of its sales representatives explained the plan in part as
..
follows:
The decision arrived at, Is to offer hereafter two grades of Chicory, maintaining present prices on our best grade, which will be the goods as we turned
them out heretofore, somewhat improved, and use the second grade, which
however, will be stock equal to anything our competitor can offer and very
likely better Wan his, as our fighting brand with price. However, the change
will not go into effect until Nov. 1 and as It will be necessary that you have
samples to show the difference in the grades, it will be just as well not to make
mention of lt now, especially among the small trade which you are visiting.

The introduction of two grades of chicory by E. B. Muller
& Co. was carried out in a manner intended to, and which so far

as practicable did, limit the sale of the so-called fighting brand
to the territory in which respondent competed with R. E. Schanzer
Inc. Respondent sells much the greater part of the Premium grade
at higher prices in other territories and the quantity of Premium
grade sold as such in the territory covered by R. E. Schanzer, Inc.,
is relatively quite small.
In a letter of September 9, 1935, from the sales manager of E. B.
Muller & Co. to its New Orleans sales representative, in referring to
R. E. Schanzer, Inc., it was stated:
Evidently Neal bas drawn in the lines on account of poor conditions-so
by continuing our efforts and putting a crimp into him wherever possible, we
may ultimately curb this competition if we should not succeed In eliminating
It entirely.

In a letter of November 14, 1935, from the sales manager of E. B.
Muller & Co. to one of its sales representatives an attempt was made
to explain the price situation and it was stated in part as follows:
Against that, it we sold trade in St. Louis at rock-bottom prices without
considering what competition can do, we would have a good chance of going
broke in our efforts to eliminate the competition.

On November 27, 1935, Gordon .Mc:Mcrran in writing to the New
York office of E. D. Muller & Co. stated in part:
Regarding your suggestion to make the differential between Standard and
Premium %¢, we can not quite agree that this Is necessary in all cases. In
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fact we expressed our opinion a year ago that we are not interested in maintaining any volume on Premium, but must have a higher priced article to
}>rotect ourselves in the event that competition should be eliminated, and also
to prevent any suggestion that we are engaged in price cutting.

On December 24, 1935, Gordon McMorran in writing to the New
York office of E. B. Muller & Co. concerning negotiations with a
customer, stated in part:
We would rather sell Drown at a price just below Schanzer as Drown
thoroughly understands our position and knows that we are out to beat our
competition.

On several occasions prior to 1937 R. E. Schanzer, Inc., appealed
to respondents to increase their prices in the New Orleans area in
order that it would n9t be forced to lose money in attempting to meet
their competition. Finally, in January 1937 R. E. Schanzer, Inc.,
found that it was losing so much money that it could no longer
afford to sell at respondents' prices and that it was compelled to, and
consequently did, increase its prices. Respondents on the occasion
of one such request by R. E. Schanzer, Inc., stated if that company
could not afford to lose money it should get out of the chicory business, and on another such occasion told R. E. Schanzer, Inc., that
while they were not making any money they were satisfied with the
way things were going and would not increase their prices, and
further that they intended to retain tht:ir sales volume at any and
all costs.
R. E. Schanzer, Inc., attempted to explain the necessity of the
price increase by that company to its customers. An example of
one such effort is contained in a letter of January 29, 1937, which
reads in part as follows :
'
Your letter of January 26th received and in connection with our advance
on Chicory let me first give the facts that forced us to take this step.
In the first place, the price prevailing during 1036 of 51,4¢ fob New Orleans
was in itself below actual cost but we continued selling at this basis hoping
that competitive conditions would adjust themselves and that we would be
able to obtain a price that would at least cover our cost.
As soon as figures were available for the 1936/7 crop it disclosed that the
cost of the new crop was very much higher than we had anticipated • • •.
In view of these conditions and if we want to continue in the Chicory
business there was no alternative. left but rntse our price to where we at
least break even. We are fully aware that there will be some customers who
will quit us entirely but, on the other' hand we have hopes that the majority
of our friends will recognize the distinct service we have rendered them 1n
tbe past and favor us at least with a portion of their requirements. We feel
our presence In the Chicory business will always assure them ot a fair and
reasonable price for this product.
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Promptly after the increase in price was made by R. E. Schanzer,
Inc., E. B. Muller & Co. made an increase in its price which was
followed by an increase in price by Hei.nr. Franck Sons, Inc., and a
few months thereafter a second increasE' by E. B. Muller & Co. The
increases in price made by the respondents did not, however, raise
their prices to the same level as those of R. E. Schanzer, Inc., or
terminate their selling below cost.
From long experience in the manufacture and sale of chicory and
periodical checks upon their costs respondents were aware that they
were selling below their own costs in their efforts to destroy and
suppress the competition of R. E. Schanzer, Inc. Examples of such
knowledge appear in evidence previously referred to and also in the
following excerpts from communications by respondents' officials.
In a letter from the production manager of E. B. Muller & Co. to
its sales manager dated November 8, 1935, it was stated in part:
It Is not likely that there wlll be further reductions at New Orleans as a
price of 5%¢ Is already substantially below cost • • •.

In a letter of April 15, 1937, to its sales representative in New
Orleans the sales manager of E. B. Muller & Co. stated in part:
5.55 with freight of 54¢ and stop-over charge, nets us less than 5¢ and we have
been given to understand that cost Is slightly over 5¢. It certainly seems a
shame that under present conditions we should be compelled to continue working
at a loss.

An official of Heinr. Franck Sons., Inc., informed one of its largest
customers that his company was losing between $20,000 and $25,000
a year on sales to that customer.
PAR. 10. Respondent, Heinr. Franck Sons, Inc., has discriminated
in price among its customers by selling granulated chicory to some
at prices materially different from the prices charged others for
chicory of like grade and quality. Its largest customers, William
B. Reily & Co. ·and Merchants Coffee Co., both of New Orleans, La.,
received the lowest prices. Considering these two customers as one
group against all other customers of this respondent as a second
group, the actual average price differentials between the two groups
were substantial and were not justified by reason of differences in
cost to respondent of manufacture, sale, or delivery resulting from
differing methods or quantities in which chicory of like grade and
quality was sold and delivered. Examples of such unjustified price
differences as between the two customers mentioned and other customers where the difference is not accounted for by any general
change in respondent's prices are: A 50 cents per hundred pounds
higher price to American Coffee Co., New Orleans, which failed of
justification by 48 cents; a 75 cents per hundred pounds higher price
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to Southern Coffee Mills, New Orleans, which failed of justification
by 72 cents; a $1.25 per hundred pounds higher price to U & J
Lenson Co., New York, which failed of justification by 6 cents; a
$2.50 per hundred pounds higher price to Golden Gate Supply Co.,
San Francisco, which failed of justification by $1.66; and other similar
instances. There are, of course, instances where higher prices to
others were fully justified by respondent's cost differences.
Respondent, Heinr. Franck Sons, Inc., also discriminated in price
as among its customers generally, in addition to the discriminations
between its two large customers and others mentioned or referred to
above, by selling granulated chicory of like grade and quality to
some at materially higher prices than to others, and certain of these
differences are not justified by cost differences to the respondent.
Examples of such discriminations in prices are: A 25 cents per
hundred pounds higher price to U & J Lenson Co. than to S. A.
Schonbrunn Co. and Old Dutch Mills, all of New York City, for
which difference no cost justification is shown; a 25 cents per hundred pounds higher price to S. B. Cole & Co. than to McGaffey
Coffee Co., both of Los Angeles, which difference failed of justification by $1.12; a price of $7.75 to Golden Gate Supply Co. of San
Francisco as against a $6 per hundred pounds price to American
Coffee Co., New Orleans, resulting in a price difference of $1.75
per hundred pounds, which failed of justification by 93 cents; a
price of $8.25 to Haas Baruch & Co. of Los Angeles as against a $6
per hundred pounds price to The Great Atlantic & \Pacific Tea Co.
of Atlanta, which difference failed of justification by ·77 cents per
hundred pounds; and others of a similar nature.
Respondent, E. B. Muller & Co., has discriminated in the price of
granulated chicory of like grade and quality as among many of its
customers by charging materially different prices to some than to
others, and many such price differences are not justified by differences
in cost to the respondent of manufacture, sale, or delivery resulting
from the differing methods or quantities in which said chicory was
sold or delivered. The price discriminations by this respondent were
accomplished in many different ways: Some resulted merely from
outright price differences among customers; some were accomplished
by selling a higher grade of chicory to preferred customers at or below
the price of a lower grade, when other purchasers of the higher grade
were required to pay a premium in price; some were created by the
use of a rebate or discount plan under which a few preferred customers
who made large annual purchases were granted an additional price
reduction or discount; and some were created by other means. The
quantity discount or rebate plan referred to was offered to only a few
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customers of respondent, and among such preferred customers neither
the base price nor the rate of discount or rebate was uniform as among
those with whom agreements were entered into prior to June 19, 1936,
but pursuant to which sales were made subsequent to that date. As
among preferred customers who received such quantity discounts or
rebates pursuant to agreements entered into subsequent to June 19,
1936, the rate of discount or rebate was uniform but the base prices
were not. Examples of unjustified discriminations in price by respondent, E. B. Muller & Co., are: A 45 cents per hundred pounds
higher price to American Coffee Company, New Orleans, than to
C. D. Kenny Company, New Orleans, no part of which price difference
was justified; a 20 cents per hundred pounds higher price to Southern
Coffee Mills, New Orleans, than to Mobala Coffee Co., New Orleans,
no part of which difference was justified; a 25 cents per hundred
pounds higher price to the Southland Coffee Co., Atlanta, than to
McDougall Coffee Co., Atlanta, no part of which difference was
justified ; and other similar instances.
Respondents, acting under the common control heretofore stated,
have discriminated in price as among the customers of each other in
that each respondent has sold chicory of like grade and quality to
some of its customers at prices different from those charged by the
other respondent to some of its customers, and such price differences
are not justified by reason of differences in the cost of manufacture,
sale, or delivery resulting from differing methods or quantities in
which such chicory of like grade and quality was sold or delivered.
Examples of such discriminatory price differences are: A 25 cents
per hundred pounds higher price to William B. Reily & Co., New
Orleans, by Heinr. Franck Sons, Inc., than to New South Warehouse
Coffee Co., New Orleans, by E. B. Muller & Co., which failed of cost
justification by 95 cents; a 30 cents per hundred pounds higher price
to :Merchants Coffee Co., New Orleans, by Heinr. Franck Sons, Inc.,
than to Southern Coffee Mills, New Orleans, by E. B. Muller & Co.,
which failed of justification by 95 cents; a $1.08 per hundred pounds
higher price to American Coffee Co., New Orleans, by Heinr. Franck
Sons, Inc., than to C. D. Kenny Co., New Orleans, by E. B. Muller &
Co., which failed of justification by $1.81; a $1.50 higher price to U &
J Lenson Co., New York, by Heinr. Franck Sons, Inc., than to Boothe
Bros. Coffee Co., New Orleans, by E. B. Muller & Co., which failed of
justification by $1.02; a 63 cents per hundred pounds higher price to
American Coffee Co., New Orleans, by Heinr. Franck Sons, Inc., than
to Trico Coffee Co., New Orleans, by E. B. Muller & Co., which failed
of justification by $1.36; and numerous other similar instances.
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The general pattern of the price discrimination followed by respondents has been to make low prices in a few southern States where
they are in active competition with R. E. Schanzer, Inc., and make
higher prices on sales elsewhere in the United States where their
competitor does not attempt to and cannot, because of transportation
costs, sell its products. As a result of this respondents recouped in
part for the lower prices at which they sold their products in southern ·States. Respondents' price discriminations, while following the
general pattern stated, also included substantial price discriminations
as among purchasers within the southern States referred to and
among purchasers elsewhere in the United States. In many instances
respondents maintained discriminatory prices as betweeu customers
located in the same city.
PAR. 11. The effect of respondents' selling below cost in the trade
area in which their competitor, R. E. Schanzer, Inc., operates, and
the discriminations in price caused by selling to customers in the
trade territory covered by R. E. Schanzer, Inc., at lower prices than
elsewhere in the United States, has been to divert to themselves a
f:ubstantial volume of business which their competitor might otherwise have obtained, to force their competitor to sell at unprofitable
prices or at prices which represented a loss in order to avoid being
forced out of business, and thus to impair their competitor's financial
position and render it unreasonably difficult if not impossible for it
to secure capital to finance and expand its operations.
During the year 1937 when R. E. Schanzer, Inc., was forced to
increase its prices substantially above those of respondents in an
effort to avoid financial losses which it could not bear, respondents
continued their sales below cost and discriminatory prices and this
resulted in a loss of sa1es volume by R. E. Schanzer, Inc., of nearly
650,000 pounds, or more than 25 percent of its volume in the preceding year. At the time that R. E. Schanzer, Inc., was losing
volume of sales because of respondents' pricing and other practices,
respondents were substantially increasing their volume of sales.
Respondents have by these practices not only weakened and injured
competition but have also tended to create in themselves a monopoly
in the production and sale of domestic chicory.
The threat of monopoly which might be followed by monopolistic
prices was recognized among purchasers of chicory. An intercompany communication by the purchasing officer of a large user
of chicory stated in part:
Tllere- is no getting around it but what if Scbanu-r bad stayed out of the
picture we would be paying much higher prices tor chicory from either Ilelnr.
Franck or Muller so we really owe something to them. 1\luller and Franck
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have always had an opportunity to quote on our business and they always
quoted the same price. Now, since Schanzer has gotten the business they are
making a strenuous effort to get it back and just the minute that they have
eliminated Schanzer I feel quite sure that their prices would be much higher.

That this view was warranted is indicated in the following extract
from a letter of March 9, 1937, from the sales manager of E. B.
Muller & Co. to the Port Huron office of that concern, stating in
part:
We would suggest that they be given a price of 6¢ Jacksonvllle, which with
freight Port Huron to New York and New York to Jacksonville, 65¥.!¢ total,
would net 5.34% Port Huron, unless different information should come to hand
of Schanzer having actually closed up entirely, in which case of course, a better
price could be obtained • • •.

The sales manager of E. B. Muller & Co. used the possibility of
creating a monopoly in respondents as a threat to purchasers. He
wrote a sales representative of that company in part as follows:
However, we feel sure that If you will diplomatically advise your trade that
Schanzer surely will not last much longer, which is certainly proven by the
repeated offers he bas made to us to buy him out, they will see the handwriting on the wall, and realize tbat if Schanzer drops out, which be undoubtedly
will, they will have to come back to us, and it should appear reasonable to
them to consider that we would not feel as kindly towards those who have
gotten away from us for a slight consideration in price, than to those who
stuck to us and that they would be the ones in future who will receive the
greatest consideration.
Of course it is needless to tell you that this will have t6 be handled very
carefully, not In the nature of a threat but just as a friendly suggestion on
your part, and we believe it can be handled very much better by you than by
the writer, as such intimation coming from him would not take as well.

Many of the discriminatory prices granted by respondents were
among purchasers engaged in competition with each other in the sale
of coffee containing chicory. In their competition for trade coffee
roasters who purchase chicory and use it for blending with coffee
which they sell for resale feel the competitive effects of paying a
higher price for chicory than their competitors pay. The importance
of price is recognized in the trade since a very small difference in
price, sometimes as little as one-twentieth of a cent per pound, will
result in a change of source of supply. The importance of price is
expressed by a coffee roaster in a letter to respondent E. B. Muller
& Co. which stated in part:
• • • although we like your product much better we would like to buy
Chicory as cheaply as possible on account of the competition we have on cheap
mixed goods in which we use Chicory.

A sales representative of E. B. Muller & Co., reporting to that com·
p:my, stated in part:
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They (referring to a customer) were also very appreciative of our telling them
about the use of Standard Chicory in the cheaper Coffee blends as the competition is very keen and they were losing business using our higher priced Chicory when It was not necessary.

Respondents themselves recognizeg and admitted the substantial
competitive advantage to a coffee roaster o£ a lower price for chicory.
David :McMorran in writing to an official of Heinr. Franck Sons,
Inc., stated in part:
This is the danger in letting one customer get too big as we have done by rebates to Reily. Reily has been able to undersell his competitors thru our help
and when he gets big enough he will unquestionably attempt to go into the business himself. The only thing that will prevent him will be the fear that it
he does do this there will be a fight and every 5 bag buyer in New Orleans will
get his chicory just as cheap as :Mr. Reily can produce it for itself. Reily
would not be able to sell much outside of his own trade and If his chicory costs
him as much as his small competitors, all of Reily"s advantage is gone.

In another letter to the same official David McMorran stated in
part:
What I am trying to get at is to reduce the cost of granulated for a portion
of the New Orleans trade. I cannot see my way clear to consenting to making further quantity rebate to Reily. The rebate is altogether too high now
and we are damaging our other granulated trade by giving Reily such a large
rebate. It is dangerous for us to increase Reily's trade at the expense of his
competitors.

The Commission finds that the sales below cost and the discriminations in price made by respondents resulted in substantial injury
to competition among their customers and the customers of each of
them.
PAR. 12. Respondents attempted to justify their sales below cost
. and their discriminations in price on the ground that such prices were
made in good faith to meet the competition of R. E. Schanzer, Inc.
Upon consideration of the evidence the Commission finds that with
minor exceptions the discriminatory prices and sales below cost made
by respondents were not protective measures on their part to meet
previously established lower prices by R. E. Schanzer, Inc., but were
aggressive acts in which they deliberately cut their prices below those
of their competitor and discriminated in price among their customers
as a part of their purpose and design to suppress and destroy competition, and that there is no foundation in fact for the claim of meeting competition in good faith.
At the time R. E. Schanzer, Inc., was selling imported chicory, by
reason of a prejudice among purchasers against imported chicory or
doubt as to its quality being equal to that of domestic chicory, said
company was unable to sell such imported products at the price level
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of competing domestic products, and the making of sales of imported
goods required the granting of a slightly lower price than that current on domestic chicory. During this period of time the instances
where respondents reduced their prices below those of R. E. Schanzer,
Inc., as well as those instances where such reductions resulted in
prices level with those of R. E. Schanzer, Inc., amounted to more
than meeting competition in good faith and were not warranted by
competitive necessity.
There have been instances where the prices of R. E. Schanzer, Inc.,
were lower than the prices of Heinr. Franck Sons, Inc., but not lower
than the then current prices of E. B. Muller & Co., or lower than the
prices of E. B. Muller & Co. but not lower than the then current
prices of Heinr. Franck Sons, Inc. In the great majority of such
instances the fact that the prices of R. E. Schanzer, Inc., were lower
than those of one of the respondents resulted from an attempt by
R. E. Schanzer, Inc., to meet lower prices established by the other
respondent.
A former sales representative of respondent E. B. Muller & Co.
testified that during his connection with that company it was E. B.
Muller & Co. and not R. E. Schanzer, Inc., which assumed the
initiative in cutting prices and that his company four or five times
reduced its prices below those of R. E. Schanzer, Inc., and that he
knew of no instance where R. E. Schanzer, Inc., had cut its prices
below those of E. B. Muller & Co.
On No;ember 12, 1931, E. B. Muller & C~. wrote its New Orleans
sales representative in part:
We would like to know just what Schanzer's prices now are. While you
wrote us that he met our cut, it is not clear to us to what extent, as we have
three prices, • • •.

On January 13, 1932, E. B. Muller & Co. wrote its New Orleans
sales representative in part:
We note that Schanzer has met our prices both locally and In the country.
We are wondering how long he will be able to do this without losing a lot
of money.

On l\Iarch 15, 1933, the production manager of E. D. Muller & Co.
wrote its New York office with reference toR. E. Schanzer, Inc., and
said in part :
• • • that the cut of lh¢ which he made following us to some extent is
olrset by a lower cost to him.

On April 24, 1934, the sales manager of E. D. Muller & Co. in
writing to its New Orleans sales representative, referring to 11 recent
price reduction made by his company, stated in part:
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Black reports having met Schanzer's man in Atlanta the first day be was
able to be out again after having been ill, and be sure acted as though be bad
gotten a Solar Plexus blow, going so far as to rail at Black in front of a
customer for having made a reduction at this time, when they appear to be
looking for an increase In price.

On February 21, 1935, a sales representative of E. B. 1\fuller & Co.
Wrote the N~w York office ofthat concern in part:
Schanzer recently sold the Jobbers Coffee Co., 902 1\fain Street, Columbia,
S. C., chicory at 6.90 • • • I made them a price of 6.85 on our
Standard • • •.

On 1\iarch 1, 1937, a sales representative of E. B. Muller & Co.,
Writing from Birmingham, Ala., advised the New Orleans office of
that concern that he had seen the buyer for Standard Brands, Inc.,
and had been :
• • • told that Schanzer is charging them 6:1,4¢ FOB New Orleans on the
chicory he is shipping them now. I • quoted them 6¢ FOB Birmingham, as
You instructed me and this price may swing this business to us.

The contention of respondents that prices in other cities are not
discriminatory where they are equal to the New Orleans, Port Huron,
or New York base price of respondents plus the amount transportation from the nearest of these three points would cost is not accepted.
'I'he costs which may be used in justification of price differences are
actual costs as distinguished from theoretical or artificial costs.
PAR. 13. The false and disparaging representations published and
circulated by respondents concerning alleged adulteration of the prodUcts of competitors, and the false and misleading representations that
the. color and uniformity of color of their own granulated chicory
'Were obtained by care and selection in roasting when in truth and in
fact such granulated chicory was artificially colored as hereinbefore
set out, contributed to the injury to and suppression of competition
and tendency toward monopoly in respondents resulting from the
sales below cost and discriminations in price as aforesaid, and in
addition thereto in and of themselves have had, and now have, the
capacity and tendency to, and have, and do, mislead and deceive
hlembers of the purchasing public by creating in their minds the
erroneous and mistaken belief that such statements were, and are,
true, with the result that trade has been unfairly diverted from
competitors to respondents.
CONCLUSION

h The discriminations in price by respondents as hereinabove set out
resulted, and do result, in substantial injury to their competitors,
Inder, obstruct, and tend to suppress competition with respondents

h~ve

I.
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and create a monopoly in them in the processing and sale of granulated chicory, and have resulted, and do result, in substantial injury
to competition among purchasers of such chicory by affording material and unjustified price advantages to preferred purchasers and
not to others, and violate subsection (a) of section 2 of an act of
Congress entitled, "An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved
October 15, 1914 (the Clayton Act), as amended by the RobinsonPatman Act, approved June 19, 1936 (U.S. C. title 15, sec. 13). The
sales below cost by respondents were made with the intent and purpose and with the effect of substantially injuring and lessening competition and tending to create a monopoly in the processing and sale
of domestic granulated chicory in respondents and this practice and
the other acts and practices of respondents as aforesaid are all to
the injury and prejudice of the public and of respondents' competitors
and constitute unfair methods of competition in commerce within the
intent and meaning of' the Federal Trade Commission Act.
ORDER TO CE.,\SE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint and the amended and supplemental complaint of the Commission, the answers of respondents, testimony and
other evidence in support of the allegations of said complaints and
in opposition thereto taken before an examiner of the Commission
theretofore duly designated by it, report of the trial examiners and
exceptions thereto, briefs in support of the complaint and in opposition thereto, and oral arguments of counsel; and the Commission
having made its findings as to the facts and its conclusion that
respondents have violated the provisions of the Federal Trade Commission Act and of subsection (a) of section 2 of an act of Congress
entitled "An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October
15,1914 (the Clayton Act), as amended by the Robinson-Patman Act,
approved June 19, 1936 (U.S. C., title 15, sec. 13).
It is ordered, That respondents, E. n. Muller & Co., a corporation,
and Heinr. Franck Sons, Inc., a corporation, their officers, representatives, agents, and employees, either jointly or severally, directly or
through any corporate or other device, in connection with the offering
for sale, sale, and distribution of granulated chicory in commerce, as
"commerce" is defined in the Federal Trade Commission A.ct, do forth·
with cease and desist from:
1. Disparaging the products of competitors by falsely representing
that such products contain molasses, sugar beets, sugar beet pulp, or
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other foreign substances, or are adulterated in any manner; or otherwise making and publishing any false and disparaging representations
concerning the products of competitors.
2. Representing that granulated chicory the color or uniformity of
· color of which has been affected by the use of iron oxide or any other
· artificial coloring agent is not artificially colored, either by affirmative
representations or by failure clearly to disclose that such product has
been artificially colored.
3. Selling or offering to sell granulated chicory at a price less than
the cost thereof to respondents with the purpose or intent, and where
the effect may be, to injure, suppress, or stifle competition or tend to
create a monopoly in the production or sale of such products. (As
used in this paragraph the term "cost" means the total cost to respondents of any such transactions of sale, including the costs of acquisition,
processing, preparation for marketing, sale, and delivery of such
products.)
· It i8 further orclerecl, That said respondents, their officers, representatives, agents, and employees, either jointly or severally, directly or
through any corporate or other device, in the sale of granulated chicory
in commerce, as "commerce" is defined in the aforesaid Clayton Act,
do forthwith cease and desist from discriminating directly or indirectly in the price of such products of like grade and quality,
as among purchasers from either or both of them, where the differences
in price are not justified by differences in the cost of manufacture,
sale, or delivery resulting from differing methods or quantities in
which such products are sold or delivered:
(A) By selling any material quantity of such products to purchasers in one or more general trade areas at prices different from
those to purchasers in any other general trade area.
(B) By selling such products to some purchasers in any general
trade area at prices materially different from those to other purchasers
in the same general trade area.
It i8 fwrther ordered, That respondents shall, within 60 days after
the service upon them of this order, file with the Commission a report
in writing setting forth in detall the manner and form in which they
have complied with this order.

r.
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IN THE MATTER OF

VON SCHRADER MANUFACTURING COMPANY ET AL.
COJIIPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 89:2~.

\

Complaint, Oct. 12, 1989-Decision, June 11, 19~1

Where two partners, successors to a discontinued corporate business, engaged
in the competitive interstate sale and distribution of electrically operated
portable rug and carpet washing machines, cleaning function of which in·
volved the automatic application to, and removal from, the surface being
cleaned, of soap solution fed to machines' oscillating rubber brushes; bY
advertisements in magazines and other publications of general circulation,
circulars, other printed matter, and letters distributed to members of the
purchasing public(a) Represented that their machine would restore the original color of rugs
or carpets, destroy germs or other micro-organisms therein and sterilize
or substantially steriliZe the same, through such statements, among others,
as "Let us restore the exquisite colorings In your rugs and carpets," "All
the dellcate colors, the beautiful shades that you have long forgotten were
in your rug or carpet, are brought back • • *," and "• • • removes
the deeply imbedded grime and the microbes of disease which are carried
into the home by every shoe that crosses the threshold";
Facts being soap solution used therein was not a germicide, and would not
"destroy every vestige of germs" or remove "the microbes of disease," the
cleaning action of the machine being l!mited to the removal of such dirt
and other foreign material as might be loosened by its scrubbing action and
incorporated in the lather, and machine did not restore the original colors
of carpets and rugs, except for any freshness of appearance which might
result from such cleaning ; and
(b) Represented that the profits of operators of their said machine averaged
$200 or $400 a month, through such statements as "$200 to $400 a month Is
an easy average," and "$200 my first week";
Facts being business In question is a seasonal one and there are periods when
little business is obtained by operators; $200 to $400 a month p;ofl.t was
not an easy average for operators nor an average of any kind of their
earnings, and representations as to large gross amounts which had been
earned by individual operators in their best day, week, or month, were false
and misleading, in that they represented unusual and exceptional conditions
and not the ordinary course of business under normal conditions;
With capacity and tendency to mislead and deceive members of the purchasing
public as to the effectiveness of their machines and earnings which might
be secured from operation thereof, with result that many members of such
public were thereby induced to purchase their products r.nder the erroneous
belief that said representations were true, and trade was diverted tothem from competitors, to the substantial injury of competition in Interstate commerce:
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Held, That such acts and practices were all to the prejudice and injury of the

public and competitors, and constituted unfair methods of competition in
commerce and unfair and deceptive acts and practices therein.

Before Mr. Lewis 0. Russell, trial examiner.
Mr. B. G. lVilson for the Commission.
Mayer, Meyer, Austrian & Platt, of Chicago, Ill., for respondents .

.

CoMPLAINT

1

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Von Schrader Manufacturing Co., a corporation, hereinafter referred to as respondent,
has violated the provisions of th~ said act and it appearing to the Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows :
PARAGRAPH 1. Respondent Von Schrader Manufacturing Co. is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Wisconsin and having its office and
principal place of business at Sixteenth Street and Junction Avenue,
Racine, 'Vis. Respondent is now, and for some time past has been,
engaged in the business of selling an electric machine designated
"Von Schrader Portable Carpet 'V asher." Respondent causes and
has caused said machines, when sold, to be transported from its place
of business in the State of Wisconsin' to purchasers thereof at their
respective points of location in various States of the United States
other than the State of 'Visconsin.
There is now, and has been during all the times mentioned herein, a
course of trade by said respondent in said machines in commerce
between and among the various States of the United States and in the
District of Columbia. In the course and conduct of its business, re1 The evidence having disclosed at bearing before Trial Examiner Lewis C. Russell on
June 4, 1940 that respondent corporation was dissolved on June 26, 1937, and was succeeded by a partnership which, subsequent to December 31, 193!1, was composed of H. D.
Ftench and F. U. Von Schrader, trading as Von Schrader Manufacturing Co., It was agreed
by W. T. Kelley, chief counsel for the Commission, and by said Individuals, trading as
aforesaid, through stipulation duly approved on October 2, 1940, "that the complaint In
this cause be amended so as to Include H. D. nencb and F. U. Von Schrader, trading as
Von Schrader Manufacturing Co., as parties respondent In this proceeding for all purposes;
that sni<l II. D. Rench and F. U. Von Schrader v.·nive lssunnce and service of such amended
Complaint naming them as additional respondf'nts herein; and that all the testimony and
Other evidence heretofore taken at bearings before Lewis C. nussell, trial examiner, mny be
Considered In connection with the amended complaint to the same extent and with the snme
ell'ect as if such testimony and other evidence had been originally taken In connection with
the proceedings under the amended complaint and may also be considered as being appllcnble
to the nctlvltlcs of II. D. llench and F. U. Von Schrader subsequent to the dissolution of
the corporate respondent on January 20, 1937."
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spondent is in competition with other corporations and with partnerships and individuals also engaged in the sale and distribution
of like and similar articles of merchandise in commerce between and
among the various States of the United States.
PAR. 2. In the course and conduct of its aforesaid business, and
in fmtherance of the sale of its said machines, respondent has caused
varfous false and misleading statements and representations relative
to the effectiveness in use of said machines and relative to earnings
made by purchasers of respondent's said machines to be inserted in,
magazines and other publications having a g~neral circulation
throughout the United States and in circulars and other printed
matter distributed to members of the purchasing public situated in
various States of the United States. Among and typical of said statements and representations are the following:
You may bave a vacuum cleaner, but • • • you must bave tbeJll washed
to dissolve and destroy every vestige ot germ and grime.
·
The Von Schrader carpet washer which we use removes the deeply imbedded
grime and the microbes ot disease which are carried into tbe borne by every
shoe that crosses the threshold.
Let us restore the exquisite colorings in your rugs and carpets.
Restores colors. All the delicate colors, the beautiful shades that you have
long forgotten were in your rug or carpet, are brought back by the sanitary
up-to-date method we employ,
Renews colors.
Thoroughly cleans carpets and rugs. Demoths and Sanitizes.
When you are getting started, naturally your profits depend on bow diligently
you go after business, but $200 to $400 a month is an easy average.
$200 my first week.

Through the use of the aforesaid statements and representations
and others of similar import or meaning not herein set out, the
respondent represents directly, or by implication, that said carpet
washers remove germs and microbes from carpets and rugs, that said
carpet washers restore and renew the colors and shades of carpets
and rugs, and that purchasers of respondent's carpet washers earn
$200 a week, $400 a month and various other sums approximately
equal thereto under normal conditions and circumstances and in the
ordinary course of their business of washing rugs and carpets.
PAR. 3. The aforesaid statements and representations which respondent has made are false and misleading. In truth and in fact
respondent's said carpet washers will not remove germs or microbes
from carpets or rugs. Said carpet washers will not renew or restore
the colors or shades of carpets or rugs. Purchasers of respondent's
said carpet washers do not earn $200 a week or $400 per month or
any other sums approximately equal thereto under normal conditions
and circumstances and in the ordinary course of their business of
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washing carpets and rugs. In fact, the -earnings of said persons are
substantially less' than such amounts.
11 AR. 4. The bse by respondent of the aforesaid false and mis1eading
statements and representations has the tendency and capacity to 1·and
does, mislead and deceive members of the purchasing public into the
erroneous and mistakei1 belief that the aforesaid false and misleading
statements and ,representations are true and into tho purchase of substantial quantities of respondent's. carpet washers because: ,of sud~
erroneous and mistaken belief. As a direct result thereof, trade in
commen;e among and between the various ~tates of the Pnited
States and the District of Colwnbia, is beingf and pas peenr diverted
unfairly to th~ respondent from its said competitors who do not
fal$ely repr~sent the .effectiveness in use of their respective products
OJ.' the earnings of the users of their respective products. In con.
sequence the:r;eof, substantial ~njury is being, and has .been, ~one by
respondent to competition· in commerce among and between the
:vario~1s iStates of the United Stat~s. ,
1 · !
1 1
1
• r J,>,AR. · 5. 1The aforesaid a<;t;> and practices of the respondent, ns herein
alleged, are all to the prejudice and injury of the public and of
respondent's comp()~itors and· constitute unfair methods. of competi;
tion in, tommerce and unfair and deceptiv~ acts and practices in
commerce w\thin. the intent and meaning of the Federal Trade
Commission Act.
.n r ;t l·
j,

.r
l
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•
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"
Pursuant to the provisions of the.Federal ffrade
Commission Act,
the Federal Trade Commission mi 'October 12, 1939, issued lmd sub·
sequently served its complaint upon respondent Von Schrader Manufacturing" Co., a corporation, • charging it with' unfair methods of
competition in commerce ·and unfair and deceptive acts and prac ..
tices in c6mmerc;e in violation of the provisions of said act. I After the
issuanc~ of Said complaint and the filing 'Of respondent's. answer; testi·
lnon'y and other ~vidence' in support of the allegations of said com•
plaint were introduced by an attorney for the; Commission and in
(lpposition thereto by attorney' for the respondents before Lewis D.
·nussell, an examin<'r of the C6mtnission theretofore· duly designated
hy it, the complaint was amended by stipulation, and said testimony
and other evidence were duly recorded and filed in the office of the
Commission. Thereafter the proceeding regularly came on for final
hearing before the Commission on the said complaint, the answer
thereto, testimony and other evidence, f..ltipulation amending the complaint, rE-port of the trial examiner and exceptions thereto, briefs in
!;Upport of the complaint and in opposition thereto (oral argument
-·1
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not having been requested); and the Commission, having duly conl'idered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Von Schrader Manufacturing Co. was a
corporation organized, existing, and doing business under and by virtue of the laws of the State of Wisconsin and having its principal
place of business at 1600 Junction Avenue; Racine, ·wis. After the
commencement of the present proceeding it was found that the respondent corporation was dissolved on June 26, 1937 (but was still in
existence for purposes of suing or being sued), and was succeeded by a
partnership which subsequent to December 31, 1939, was composed of
H. D. Rench and Francis U. Von Schrader, trading as Von Schrader
Manufacturing Co. and having their principal place of business at
1600 Junction Avenue; Racine, "Wis. By stipulation the partners
agreed to amendment of the complaint in this proceeding to include
them as parties respondent and waived issuance and service of an
amended complaint, and further agreed that all testimony and other
evidence theretofore taken iri this proceeding might be considered in
connection with the amended complaint to the same extent and with
the same effect as if such testimony and other evidence had been
originally taken in connection with proceedings under the amended
complaint and as applicable to the activities of the copartners subsequent to the dissolution of the corporate respondent. The partnership took over the assets and liabilities of the respondent corporation
which had been engaged in the business of selling an electric machine
designated as the "Von Schrader Portable Carpet 'Vasher" and has
continued such business to the present time.
PAR. 2. Respondents at all times alleged in th~ complaint have been
engaged in the sale and distribution of electrically operated portable
carpet washing mil-chines, and in the course and conduct of said business have caused said machines, when sold, to be transported fron1
their place of business in the State of 'Visconsin to purchasers located
in various other States of the United States and in the District of
Columbia. There is now, and has been during all times mentioned
herein, a course of trade in said machines in commerce between and
among the various States of the United States and in the District of
Columbia. In the course and conduct of said business respondents are
in competition with other corporations and partnerships, and with
individuals, also engaged in the sale and distribution of similar arti-
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cles of merchandise between and among the various States of the
United States.
PAR. 3. In the course and conduct of their business and in furthernnce of the sale of said machines respondents have caused variou.;;
8tatements and representations relative to the effectiveness in use of
said machines and with respect to earnings made by purchasers of such
machines to be inserted in magazines and other publications having
general circulation throughout the United States, and in circulars,
other printed matter, and letters distributed to members of the purchasing public in various States of the United States. Among and
typical of said statements and representations are:
You may have a vacuum dPaner, but • • • you must have them washed,
to dissolve and destroy every yestige of germ and grime.
The voN SCHRADER carpet wa~her which we use removes the deeply Imbedded
grime and the mlct·obes of diseuse which are curried into the home by every
shoe that crosses the threshold.
Let us restore the exquisite colorings in your rugs and carpets.
Restores Colors
All the aeucate colors, the beautiful shades that you have long forgotten were
In your rug or carpet, are brought back by the sanitary up-to-date method we
employ.
When you are getting started, naturally your profits depend on how diligently
You go after business, but $200 to $400 a month Is an easy average. $200 my first
Week.
PAR. 4. In substance the machine sold by respondents performs its
cleaning function by means of rapidly oscillating rubber brushes
Which are in contact with the rug or carpet to be cleaned and which
create a lather from a soap solution automatically fed to them from
a container carried on the machine, and when the machine is moved
forward a suction fan removes the lather from the surface of the
rug or carpet, with such dust and dirt as may have been incorporated therein, and deposits it in an appropriate container attached
to the machine. The soap solution sold by respondents to operators
of such machines for use therein is not a germicide and will not
c'destroy every vestige of germ" or remove "the microbes of disease
Which are carried into the home by every shoe that crosses the
threshold." The cleaning action of said machine is limited to the
rellloval from rugs and carpets of such dirt and other foreign material
as may be loosened by the scrubbing action of the machine and incorporated in the lather which is then removed. The machine does
not operate to rE'store in whole' or in part the original colors of the
earpE'ts and rugs cleaned by it. If such colors have faded or bleached
or been changed or destroyed in nny way the operation of respondents' machine does not have any restorative effE.'ct whatsoever excE'pt
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for any freshness of appearance as may result from such cleaning
of the rug or carpet as is performed by said machine. Respondentg
conc.eded that their :m:achine does not "restore" color to rugs or carpets
but testified to a belief that the term used does not mislead or d.e
ceive and is understood to mean no more than such freshness of
appearance as results from removal of dirt and grime from rugs and'
·
carpets.
In order to assist purchasers o~ their machines in establishing a
business, respondents, aJl?.ong other things, advise suc};l purchasers
of methods which may be used to secure business, furnish. suggested
forms of sales letters to be used in solidting cleaning work, suggest
newspaper copy, furnish 1electrotypes for use in advertising, and sup
ply advertising circulars for distribution to prospective customers.
PAR. 15. The representations by respondents with respect to amounts
earned by operators of their machines, including those specifically
set out in the complaint-"$200 to $400 a month is an easy average"
and "$200 my first week"-are false and misleading in that respond
ents have no knowledge of what the actual average profits or earnings
of purchasers of their machines may be, and such knowledge as they
dd have with respect thereto is limited to verbal and written state-'
ments made to them or their representatives by a limited number of'
purchasers of the machines sold by them. Individual witnesses pro
duced by respondents to testify with respect to their profits and
earnings ;from the operation of the rug clean~g machines sold
by respondent stated that the business of rug and carpet cleaning,
is a seasonal one and the time of larges~ earnings is usually in the
spring of the year. There are periods during the year when rela
tively )ittle business is obtained by them. Among the witnesses who
testified as to earnings during their best week the amounts range~
from about $135 to $411 " or something." The witness who named
the maximum amount of gross income in his best week ~tated that
his yearly average .gross income was about $2,000. ,Testifying to
the gross earnings· in their best month, the range shown was frolll,
about $340 to $779.8l. The witnesses as a group, in selecting their
respective best weeks and best months, covered the years 1936 to
1940, inclusive, although all of them did not testify as to each of
the five years in the period named. The annual gross income among
operators who testified on behalf of respondents with respect thereto
ranged from $1,593.68 to about $3,000. In the case of the witness
testifying as to an annual gross income of $1,593.68 his expenses of
operation during that year were stated to be $869.21. It is con
eluded that $200 to $400 a month profit is not an "easy average" for
operators of respondents' machines, nor in fact an average of anY
4
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kind of the earnings of such operators. Because of the seasonal nature of the business, representations as to large gross amounts which
may have been earned by individual operators in their best day,
week, or month are false and misleading in that they represent unusual and exceptional conditions and not the ordinary course of
business under normal conditions.
PAR. 6. On February 2, 1937, a stipulation as to the facts and an
agreement to cease and desist from certain representations was entered into between the Federal Trade Commission and respondent
Von Schrader Manufacturing Co., by its president, Francis U. Von
Schrader. By this stipulation it was admitted that it is impossible
,for the Von Schrader carpet washer to restore colors or shades when
faded, or to remove all microbes or germs of disease from carpets
and rugs, and that in the operation of said machine success is not
assured, and it was agreed that the corporation would cease and de, sist from representing that said machine restores colors or shades
to carpets or rugs or that it removes microbes or germs from carpets
or rugs, and that owning and operating such a machine assures one
of success.
PAR. 7. The false and misleading representations made by respondents and circulated as aforesaid have the capacity and tendency
to mislead and deceive members of the purchasing public as to the
effectiveness in use of respondents' machines and the earnings which
ll:J.ay be secured from the operation thereof, and many members of
such public have thereby been induced to purchase respondents'
Products under the erroneous belief that such representations were
true. The aforesaid practices are to the detriment and injury of
competitors of respondents and have the capacity and tendency to
divert to respondents the trade of competitors selling in interstate
~ommerce products of the nature of those sold by respondents, and
thereby substantial injury is done, and has been done, by respondents
to competition in interstate commerce.
CONCLUSION

·, The aforesaid acts and practices have been, and are, all to the
l>.rejudice and injury of the public and of respondents' competitors
an.d constitute unfair methods of competition in commerce and unf:nr and deceptive acts and practices in commerce within the intent
lind meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comlllission upon the complaint of the Commission, the answer of re-
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spondent, Von Schrader Manufacturing Co., a corporation, testimony
and other evidence in support of the allegations of said complaint
and in opposition thereto taken before 'an examiner of the Commission theretofore duly designated by it, stipulation amending the
complaint, report of the trial examiner and exceptions thereto, briefs
in support of the complaint and in Dpposition thereto (oral argument
not having been requested), and the Commission having made its
findings as to the facts and its conClusion that said respondent and
respondents included by said stipulation amending the complaint
have violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That respondents H. D. Rench and Francis U. Von
Schrader, copartners trading as Von Schrader Manufacturing Co.,
or under any other trade name or style, their representatives, agents,
and employees, directly or through any corporate or other device,
in connection with the offering for sale, sale, and distribution in commerce, as "commerce" is defined in the Federal Trade Commission
Act, of rug and carpet cleaning machines, do forthwith cease and
desist from representing or implying:
1. That the Von Schrader rug and carpet washer, or any substantially similar machine, will in any way or to any degree restore
the original color or colors of rugs or carpets;
2. That the Von Schrader rug and carpet washer, or any substantially similar machine, will destroy germs or other microorganisms in, or otherwise, sterilize or substantially sterilize, rugs and
carpets;
3. That the profits of operators of the Von Schrader rug and
carpet washer, or any substantially similar machine, average $200
or $400 per month, or any other sum in exces3 of the actual average
net profits of such operators over a sufficient period of time to give
effect to the seasonal nature of such business, or using statements of
specific sums earned by any particular operator or operators in anY
stated periods of time in a manner which imports or implies that
any unusual or exceptional earnings represent the usual and ordinarY
course of business.
It is further ordered, That respondents shall, within 60 days after
the services upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order. ·
It is further ordered, That in view of the dissolution of respondent
Von Schrader Manufacturing Co., a corporation, the complaint
against said corporation be, and the same is, hereby dismissed.
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IN THE MA'ITER OF

ETHEL'S CANDY & SALES COMPANY, INC.
CO!IIPLAINT, FJNDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OB' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket -'1056.

Complaint, JJJar. 12, 19-'10-Decision, June 11, 19-'11

Where a corporation engaged in the manufacture and competitive Interstate
sale and distribution of candy to retail dealersFurnished to purchasers various devices and plans which Involved the operation
of games of chance, gift enterprises, or lottery schemes for sale and distribution of Its merchandise to the ultimate consumer wholly by lot or
chance, including, as typical, assortment consisting of a number of bars
of candy and a push card displaying 40 feminine names, with adjoining
disks, for use in sale of candy under a plan which provided that purchasers
pay for a "push" from 1 to 5 cents, depending upon the number disclosed
by disk pushed, and thereby placed In the hands of others various plans
and devices whereby its said ~andy was distributed to the ultimate consumer
wholly by lot or chance ;
With result that many persons were attracted by aforesaid sales methods and
the element of chance Involved therein, and were thereby induced to purchase Its candy In preference to that of Its competitors who did not use
similar method8, and trade was unfairly diverted from such competitors
to It:
Held, That such acts and practices were all to the prejudice and Injury of the
public and its competitors, and constituted unfair methods of competition
In commerce und unfair acts and practices therein.

Before Mr. Miles J. Furnas, Mr. Randolph Preston, and Air. Jolvn
J. Keenan, trial examiners.

Air. D. 0. Daniel for the Commission.
Alr;lsaac M. lVeng ro-w, of Atlanta, Ga., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Ethel's Candy &
Sales Co., Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Comtnission that a proceeding by it in respect thereof would be in the
Public interest, hereby issues its complaint, stating its charges in
that respect as follows:
PARAGRAPH 1. Respondent, Ethel's Candy & Sales Co., Inc., is a
corporation, organized and doing business under the laws of the
State of Georgia, with its principal office and place of business
located at 164 Whitehall Street, S,V., Atlanta, Ga. Respondent is

1
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now, and for more than 1 year last past has been, engaged in the
manufacture of candy and in the sale and distribution thereof to
dealers. Respondent causes and has caused its said products, when
sold, to be shipped or transported from its aforesaid principal place
of business in the State of Georgia, to purchasers thereof in the
various· other States of the United States and in the District of
Columbia, at their respective points of location. There is now, and
for more than 1 year last past has been, a course of trade by said
respondent in such candy in commerce b~tween and . among the
various States of the United States and in the District of Columbia.
In the ·course and conduct of its business respondent is and has been
irt competition with other corporations and with individuals and
partnerships engaged :i'n the sale and distribution of like or similar
products in· commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 2.' In the. course ahd conduct of its business, as described in
paragraph 1 'h~reof, respondent sells and has sold to dealers certain
assortments of said candy so packed and assembled as to involve. the
use of a ga~e of chance, gift enterprise, or lottery scheme when said
candy is sold and distributed to the consumers.thereof. One of said
assortments consists of a number of bars of candy, together with a
device commonly called a push card. Said push card coi1tains .!!'
1
pm:J?.ber. of partially perforate9 disks with p~e word "pl\sh'' ap'pe;tri~g
on the face of each of said disks, Prmted within each of 13a1d
disks is either 1¢-2¢-3¢-4¢ or 5¢. Each purchaser selects and
rem~ves one of said disks from said card an~, receiv~s a bar ~fs~i~
candy for the amount disclose4 ,when said disk. is remq_~~d1 f;o~'the
card. Each of said bars 1of candy has a retail value greater than
1 cent. The said' amounts are effectively ~oncealed from pur~hasers
and prospective purchasers until1 the disks have been selected and
ren;w~e? fro~ sai~ c~r!i~ . The am,oun~s to ~e. p~id, for said b~f,~ 1of
•
candy are thus deterrrtln~d wholly by lot or chance. · 1
>The ~espondent man'ufa<:tures, sells and. distribrites vartous a~sor~7
ments of' candi ·i~volving a loi or chance feattire but such''asso rtm~nt;
and ther method of sale and distribution thereof are sin\ilar 'to tht
one herei'nabove described, 'Varying only in detail. I
·
·
P .An. 3. The sale Of said candy to the purcl1asing p1ublic iri. the '.ma~;
ner above alleged involves a game of chance or the sale of a chance
to procure bars of candy at prices much less than the normal retail
prices thereof. The nse by respondent of said methods in the sale
of cand1. and the sale of candy by and through the use thereof and
by the aid of said methods is a practice of the ~ort which {s cor.trar!
to an established public poHcy of the Government of the United States
1
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and in violation pf criminal laws. The use by respondent of said
inethods has the tendency unduly to hinder competition or to create
a monopoly in this, to wit 1 that the u~ t11ereof has the tendency and
capacity to exclude from the candy trade competitors '\Vho do not
adopt and use the same or equivalent methods involving the same· or
.an equivalent or similar. element of chance or lottery scheme. Many
persons, firms, and corporations who make and sell candy in competi~
tion with the i·espondent, as abo~:e alleged, are unwilling to offer for
sale and sell candy so packed and assembled as above described, or
{)therwise an·anged. and packed for saJe to the purchasing public so
as to· involve a game of chance, or any other method of sale that is
cmitrary to public policy, and such competitors refrain therefrom.
~ PAR. 4. Many' dealers in, and l1ltimate purchasers of, tandy are
attracted by respondent's said methods 'and manner of packing said
candy and by the element of chance involved in the sale thereof in the
manner above described, and are thereby induced to purchase said
candy so packed and sold by respondent in preference to candy offered
for sale and sold by said competitors of respondent who do not use
the sanie or equivalent methods. The use of said methods by respondent has a tendency and capacity, because of said game of chance, to
unfairly divert to respondent trade from its said competitors who do
not use the same or equivalent methods, tel exclude from said candy
trade all competitors who are unwilling to, and who do not, use the
same or eqtiivalent or similar methods because the same are unlawful,
to lessen competition in said candy trade, to create a monopoly of said
candy trade in respondent and Such other distributors o£ candy as
use the same or equivalent! methods and to deprive the purchasing
public of the benefit of free competition in said candy trade. The use
of said methods by respondent has a tendency and capacity to eliminate from said candy trade all actual competitors and to exclude
therefrom all potential competitors who do not adopt and' use said
methods or equivalent methods.
, • PAR; 5. The aforesaid nets and practices of respon.dent, as herein
aJleged, are all to the prejudice and injury of the •public and of
respondent's competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
. '\Vithin th'e intent and meaning of the Federal Trade Commission

:Act.

I
REPORT, FINDINGS AS TO TliE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 12th day of March, A. D., 1940,
issued and thereafter served its compl:tint in this proceeding upon the
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respondent, Ethel's Candy & Sales Co., Inc., a corporation,· charging
it with unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of the provisions
of said act. After the issuance of said complaint, testimony and other
evidence in support of the allegations of the complaint were introduced
by attorneys for the Commission before duly appointed trial examiners
of the Commission designated by it to serve in this proceeding. Said
testimony and other evidence were duly recorded and filed in the office
of the Commission. Thereafter the proceedings regularly came on for
final hearing before the Commission on the said complaint, the testimony and other evidence, report of the trial examiners thereon, and
brief of attorney for· the Commission, and the Coinmission having
duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS 'IO THE FAarS
PARAGRAPH 1. Respondent, Ethel's Candy & Sales Co., Inc., is a corporation organized in October 1939 under the laws of the State of
Georgia and having its principal place of business in the city of
Atlanta, State of Georgia.
PAR. 2. Respondent for some time prior to the issuance of the
complaint herein was engaged in the manufacture and sale of candy,
which it distributed to retail dealers and caused its candy when sold
to be shipped from its principal place of business to purchasers
thereof located in various States of the United States.
PAR. 3. Respondent in the conduct of its business, as set forth in
paragraph 2 hereof, has been in competition with other corporations
and with individuals and partnerships engaged in the sale and distribution of candy in commerce between and among various States
of the United States.
·
PAR. 4. Respondent in the sale and distribution of its candy has
furnished to the purchasers . thereof various devices and plans of
merchandising which involve the operation of games of chance, gift
enterprises, or lottery schemes, by means of which said candy was
sold and distributed to the ultjmate consumer wholly by lot or·
chance. Typical of the methods used by the respondert is the
following:
One of respondent's assortments consisted of a number of candy
bars and a push card. Upon the face of this card appear 40 disks
each bearing the word "push," and above the disk appears a feminine
name. Print~d on the under side of each disk appear numbers rang·
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ing from 1¢ to 5¢. These numbers are not disclosed until the disk
is pushed. The price paid for each push is determined by the number
disclosed after the disk is pushed.
Respondent has used other similar devices in disposing of its candy,
which differ from the above in detail only.
PAR. 5. Respondent by its sales methods hereinabove described has
placed in the hands of others various plans, methods, and devices
which involve games of chance, gift enterprises, or lottery schemes,
to be useq in the distribution of its candy, and by the use of said
plan, methods, and devices said candy was distributed to the ultimate
consumer wholly by lot or chance.
PAR. 6. Many persons have been and are attracted by the sales
methods employed by respondent in the sale and distribution of its
candy and by the element of chance involved therein, and have been
thereby induced to purchase respondent's candy in preference to that
offered. for sale by respondent's competitors who do not use the same
or a similar method.
PAR. 7. During all the times herein mentioned, respondent has
been in competition with corporations, individuals, and partnerships
engaged in the sale and distribution of candy similar to that sold
by respondent in commerce between and ainong various States of
the United States, who are unwilling to use and do not use in the
sale and distribution of their candy any method involving a game
of chance, gift enterprise, or lottery scheme, and as a result trade
has oeen unfairly diverted from such competitors to the respondent.
CONCLUSION

The aforesaid acts and practices of the respondent are all to the
Prejudice and injury of the public and of respondent's competitors
and constitute unfair methods of competition in commerce and unfair
llcts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comtnission upon the complaint of the Commission, testimony and other
evidence taken before duly appointed trial examiners of the Comtnission designated by it to serve in this proceeding, the report of the
trial examiners thereon, and brief filed by the attorney for the
Commission, and the Commission having made its findings as to the
fads and its conclusion that the resDondent. Ethel's Candy & Sales
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Co., Inc., a corporation,- has violated the provisions of the Federal"
Trade Commission Act.
·
It is ordered, That the respondent, Ethel's Candy & Sales Co., Inc.,
a corporation, its officers, directors, agents, and employees, jointly
and severally, directly or indirectly, or through any corporate or
other device, in connection with the offering for sale, sale and distribution of candy or other merchandise in commerce, as "commerce"
is defined in the Federal Trade Commission Act, shall forthwith
cease and desist from :
1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made or may,
be made by means of a game of chance, gift enterprise, or a lottery
scheme.
2. Supplying to or placing in the hands of others push or pull
cards, punchboards or other lottery devices either with assortments
of merchandise or separately, which said push or pull cards, punchboards or other lottery devices are to be used or may be used in selling
or distributing said merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall within, 60 days after
service upon it of this order file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MA'JTER OF

J. R. OLNEY, SR., AND J. R. OLNEY, JR., DOING BUSINESS
,AS J. R. PHARMACAL COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2G, 1914

Docket ~127.

Complaint, May i, 1940-Decision, June 11, 1941

Wbere two individuals engaged in intet·state sale and distribution of their
"J. R." medicinal preparation; by adyertisements disseminated through the
mails, new8papers, and periodicals, and circulars, leaflets, and other
advertising literature(a) Represented that their preparation constituted a cure or remedy for all
cases of athlete's foot and afforded Immediate relief from said condition,
Itching toes, ringworm, and raw, Inflamed feet, that it was endorsed by
leading health institutions, and was the only known treatment of Its kind;
Facts being no method of treating the condition known as athlete's foot is
applicable or suitable In all cases, extended treatment is usually required,
and in certain eases ~t is practically impossible to kill or destroy all of
the fungi; while the drugs In said preparation were among those used by
dermatologists in treatment of athlete's foot or ringworm generally, they
were rarely used by such persons in the proportions found therein, and
might In some cases aggravate rather than improve the condition; said
preparation would not afford cure or reJDedy or immediate relief in all
cases, though possibly affording temporary relief in some cases trom frequent Itching symptom associated therewith; and said product had not
been endorsed as claimed, and was not the only known treatment of its
kind; and
!"
(b) R£>presented through the statement "Athlete's foot fungi killed ln less than 3
minutes in laboratory test," that said product would In all cases kill or
destroy such 'tung!, so that therebr speedy cure would be effected: , .
P'ncts being' that while sald statement might be literally true, as used 1t was
deceptive and misleading: conditions under which laboratory tests were
' 1 • made and those existing when the fungi were on the foot W1!re so dissimilar
,, that results obtained in the former instances are not necessarily indicative
of what might be expected ln latter; and said preparation was wholly
incapable of kllliQg' all fungi under ordinary conditions of .use:
rr
-'lth tendency and capacity to mislead and deceive a substantial portion of tbe
purchasing public with 'respect to the therapeutic value of their said prl;'p.
arntlon, and to cause it to purchase their product as a result of such
erroneous belief:
'eld, That such acts and practices w£>re all tq tbe prejudice and injury of the
public, antl consUtutl'd unfa(r and deet>ptlYe acts and practices in commerce.

nefor~ Mr. Jo~n J .. Keena.n, trial examiner.
Mr. R. P. Bellinger for the Commission. ·
Mr. Guy lV. Davi8, of Chester, Pa., for respondents.
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CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that J. R. Olney, Sr.,
and J. R. Olney, Jr., individuals, doing business as J. R. Pharmacal
Co., hereinafter referred to as respondents, have violated the provisions of said act, and it appearing to the Commission that a prb·
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:
PARAGRAPH 1. Respondents, J. R. Olney, Sr., and J. R. Olney, Jr.,
are individuals doing business as J. R. Pharmacal Co., with their
principal office and place of business located at 2011 Edgmont Ave·
nue, Chester, Pa. Respondents are now and for more than 1 year
last past have been engaged in the sale and distribution of a medical
preparation designated "J. R." In the course and conduct of their
business, respondents cause said preparation when sold to be trans·
ported from their place of business in the State of Pennsylvania to
purchasers thereof located in various other States of the United
States and in the District of Columbia. At all times mentioned
herein respondents have maintained a course of trade in said prep·
aration in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of their aforesaid business the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, :false advertise·
ments concerning their said product by the United States mails, and
by various other means in commerce, as commerc~ is defined in the
Federal Trade Commission Act, for the purpose of inducing, and
which are likely to induce, directly or indirectly, the purchase of
saia product; and respondents have also disseminated and are noW
disseminating, and have caused and are now causing the dissemina·
tion of, false advertisements concerning their said product by varioUS
means, for the purpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of their said product in com·
merce, as commerce is defined in the Federal Trade Commission Act.
Among and typical of the false, misleading-, and deceptive state·
ments and representations contained in said :false advertisements,
disseminated and caused to be disseminated, as hereinabove set forth,
by the United States mails, by advertisements in newspapers and
periodicals and by circulars, leaflets, pamphlets, and other advertising
literature, are the following:
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Can't get rid of athlete's foot? Then you haven't used J. R.
Athlete's foot, itch'ing toes, ringworm, raw inflamed feet, here is new instant
relief.
Athlete's foot Is generally relieved by a single application. Contains a
valuable healing agent which heals the inflamed tissues.
J. n.. Is indorsed by leading health institutions as a most thorough scientific
treatment for athlete's foot.
PAR. 3. By the use of the representations hereinabove set forth
and other representations similar thereto not specifica1ly set out
herein, the respondents have represented and now represent that
the use of their preparation "J. R." assures a cure of all cases of
athlete's foot; that it gives instant or immediate relief from athlete's
foot, itching toes, ringworm, and raw, inflamed feet; that it is
endorsed by leading health institutions; that it is unique or the
only known treatment of its kind.
The representations used and disseminated by the respondent in
the manner above described are grossly exaggerated, misleading, and
untrue and constitute false advertisements. In truth and in :fact
the condition known as athlete's :foot is caused by several different
types of organisms and "J. R." is not a remedy or cure :for all :forms
of the disorder and is not effective in all instances. It will not give
instant or immediate relief from athlete's foot, itching toes, ringworm, or raw, inflamed feet in excess of alleviating the symptomic
itching which accompanies or is associated with such conditions.
Respondents' preparation has not been endorsed by leading health
institutions; and it is not unique or the only known treatment of
its kind.
Through the dissemination of the further advertising claims "athlete's foot fungi killed in less than 3 minutes in laboratory tests,"
respondents represent that their preparation "J. R." will kill the
fungi causing athlete's foot. By the use of said representation, respondents induce purchasers to believe that said preparation will
destroy athlete's foot fungi in all instances when applied to the
affected portion. In truth and in fact the application of respondents'
preparation "J. R." will not kill athlete's foot fungi in all instances
since the condition· known as athlete's foot is caused by several different types of organisms and "J. R." is not a remedy or cure for
all forms of the disorder and is not effective in all instances.
PAR. 4. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations with respect to their
PrPparation, disseminated as aforesaid, has had and now has the
capacity and tendency to and does mislead and deceive a substantial
Portion of the purchasing public into the erron!'ous and mistaken
belief that such statements, representations, and advertisements are
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true, and induces a substantial portion of the purchasing public, because of such erroneous and mistaken belief, to purchase respondents'
said medicinal preparation.
'
(
PAR. 5. The aforesaid act~ and practices of the respondents as
herein alleged are ail to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce· within
the ~ntent and meaning of, the Federal Trade Commissi?n Act,
REPORT,

f

FINDINGS AS TO

TH~ F AOTS,

AND ORDER

1

1

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Tradr Commission, on May 7, 1940, issued and subsei
quently served its complaint in this proceeding upon the respondents,
J. R. Olney, Sr., and J. R. Olney, Jr., individuals; doing busine'ss
as J. R. Pharmacal Co., charging th~m ~ith the use of unfair and
deceptive acts' and' practices in commerce in violation of the provisions
of said act. Aft~r the issuance of said complaint and.' the filing o'f
respotdents' a~swei; thereto, te~tiinony and 'other evidence in 'support
of the allegations of said complain£ ~ere introduced by R. 'p, Dellinger, attorney for the Commiss'i.on, and in opposition to the allegations o£ the complaint by Guy "\V. D~vis, attorney f~r the respondents<
before
John
Keenan,
an
examiner of the Commissiont t 'ther~tofore
•
1
•
'
duly designated by it, and said testimony and other eyidence were
duly recorded and filed in the office of 'the Com~ission. 'Thereafter,
tl1e proceeding regularly came on for final 11earing befo;e the Com~
mission on said complaint, the answer thereto, testi'mony and other
evidence, report of the trial examiner upon the evidence and the
exceptions thereto, aild brl.efs in ~upport of the compl~int and in
opposition thereto ~oral argument not h~ving been requested); and
the Commission haying 'duly considered the matter 'and being. noW
fully advised i.~ the p~e'mises, finds' that this prodeeding ~~ in the
interest Of the public and makes this its findings as to the facts and
its conclusion drawn therefrom. l
J
'
'

J:

1

I

'

I

[

i l

l

FINDINGS

AS

, i

,I

TO [THE FACTS

' '

PARAGRAPH 1. The respondents, J. R. Olney, Sr., and' J. R. Olney,
Jr., are individuals dolng business as J. R. Pharmacal Co. 1 with their
principal office and place of business located at 2011 Edgemont Avenue, Chester 1 Pa. Respondents are now, and for more than 3 yettrS
last past have been, engaged in the sale and distribution of a medicinal preparation designated by them as 1'J. R.'' and intended for use
in the treatment of certain ailments and conditions of the human
body.
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In the course and conduct of their business respondents cause their
_preparation, when sold, to be transported from their place of business
in the State of Pennsylvania to purchasers thereof located in various
other States of the United States and in the Dist"rict of Columbia.
Respondents maintain, and for more than 3 years last past have main. tained, a course of trade in their preparation in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 2. In the course and conduct of their business the respondents
have disseminated and are now disseminating, and have caused and
are now causing the dissemination of, advertisements concerning their
preparation by the United States mails and by various other means
in commerce, as commerce is defined in the Federal Trade Commis·
sion Act; and respondents have also disseminated and are now disio>eminating, and haYe caused and are now causing the dissemination
of, advertisements.concerning their preparation by various means for
the purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of their preparation in commerce, as com:rnerce is defined in the Federal Trade Commission Act.
Among and typical of the statements and representations contained
in such advertisements, disseminated and caused to be disseminated
'
.
as herein ,set forth, by the United States mails, by advertisements in
newspapers and perl.odicals, and by circulars, leaflets, and othel," advertising lite~'ature~ are flle following:
I
ATHLETE'S FOOT, ITC;HING ~OE~BINGWORY, RAW INFLAMED FEET.

Bere is instant relief. The only known treatment of Its kind. J. R. is enc:lorsed by lending health institutions as the most thoroughly scientific treatment
~or Athlete's Foot. Don't take chances use J. R.
1
1

1

OAN'T GET BID OF ATHLEYrE'B FOOT?

THEN YOU HAVEN'T UBEJ) J. R.

A.THLE-mis FOOT, RINGWORM, ITCHING TOES QillCKLY BELIEVED BY

:r. R.

At the first sign ot itching of the teet or toes, something should be applied
~hicb ,s ~apable of killing the fungi. J, R is especially recommended for this
Purpose; it 11lso stops that annoying itching immediately; In this early stage,
Athiete's Foot Is generally relieved by a single application of J. R.
- j, &.'FOR ATHLETE'S FOOT, INSTANT ii.EuEF FROM ITCmNG.
A scientific treatment for Athlete's Foot.. "ringworm,'' toe Itch.
J. n. contains a most valuable healing agent which soothf'S the intlam~>d tls~UPM, and other Ingredients allay the Itching, toughening the tendeJ: surface.
· ·l1'(1niNG TOES (dne to fungus Jnfertlon) R.\W INFLAMED FEET-RINGWORM
All!LETE'~ FOOT ENTIRELY CLF.AREII UP

* * *.

PAR. 3. The Commission finds that through the use of these adver"~
tisem£>nt,s 1 and others of a similar nature, the respondents have repre~~~nted that their preparation constitutes a cure or remedy for all cases
of athlete's foot; that it affords instant or immediate relief from
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athlete's foot, itching toes, ringworm, and raw, inflamed feet; that it
is endorsed by leading health institutions; and that it is the only known
treatment of its kind.
PAR. 4. The evidence shows, and the Commission finds, that the con•
dition known as athlete's foot is a form of ring worm. It is caused
by fungi, of which there are many varieties. There is no method of ·
tl~eating the condition which is applicable or suitable in all cases. The
treatment must in each case be governed by the variety of the fungi,
the condition prevailing in the particular case and the acuteness of the
condition, Rarely, if ever, can a case of athlete's foot be cured within
u short period of time, extended treatment usually being required.
And, in many cases, even after extended treatment and after the con·
clition appears to have been eliminated, certain of·the fungi still re·
main. There are, in fact, certain cases of athlete's foot in which it i:;
practically impossible to kill or destroy all of the fungi.
The active ingredients of respondents' preparation are:
Salicylic acid
Benzoic acid
Tannic acid and
Phenol.
1Vhile these drugs are among those used by dermatologists in the
treatment of athlete's foot and ringworm generally, the drugs are
rarely used by dermatologists in the proportions found in respondents'
preparation. For example, the salicylic acid content in the prepara·
tion is unusually high, and this would in some cases cause the prepara·
lion to aggravate rather than improve the condition. The preparation
does not in any event constitute a cure or remedy for athlete's foot in
all cases. Nor will the preparation afford instant or immediate relief
from athlete's foot, itching toes, ringworm, or raw, inflamed feet, al·
though it may, by reason of its phenol content, afford temporary relief
in some cases from the itching symptom frequently associated with
~uch conditions. Respondents' preparation has not been endorsed by
leading health institutions, nor is it the only known treatment of its
kind. The drugs constituting the preparation have long been known to
and used by dermatologists generally.
The Commission therefore finds that these representations of the
respondents with respect to their preparation and its therapeutic
value are grossly exaggerated, deceptive, and misleading, and consti·
tute false advertisements.
PAR. 5. The respondents have also used in their advertisPments the
statement, "Athlete's foot fungi killed in less than 3 minutes in
laboratory test." The testimony of a number of members of the
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purchasing public shows, and the Commission finds, that to a substantial portion of the purchasing public this statement constitutes
u representation that respondents' preparation will in all cases kill
or destroy athlete's foot fungi, and that thereby a speedy cure of
athlete's foot will be effected.
Respondents introduced in evidence a report of a chemical laboratory showing that under certain tests conducted by the laboratory
certain athlete's foot fungi were killed in 3 minutes when subjected
to respondents' preparation. However, the conditions under which
laboratory tests are made and the conditions existing when the fungi
are actually on the foot are so dissimilar that results obtained in the
former instance are not necessarily indicative of results which may be
expected in the latter instance. The uncontradicted expert testimony
in the record is to the effect that respondents' preparation is wholly
incapable of killing athlete's foot fungi in all cases under ordinary
conditions of use. The Commission therefore finds that while re~pondents' statement with respect to the laboratory test of their
preparation may be literally true, such statement is deceptive and
misleading when used in connection with the advertising of the
preparation to the general public.
· P.m. 6. The Commission further finds that the use by the respondents of the false advertisements herein referred to has the tendency
and capacity to mislead and deceive a substantial portion of the
purchasing public with respect to the therapeutic value of respondetits' preparation, and to cause such portion of the purchasing public
to purchase respondents' preparation as a re!'mlt of the erroneous
and mistaken belief so engendered.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice and injury of the public, and constitute unfair and
deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

-This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondents, testimony and other evidence taken before John J. Keenan~ an
examiner of the Commission theretofore duly designated by it, in
suppol't of the allegations of said complaint and in opposition thereto,
report of the trial examiner upon the evidence and the exceptions
thereto, and briefs filed by R. P. Dellinger, attorney for the Commis-
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Eion and Guy
Davis, attorney for the respondents (oral argument
not having been requested) and the Commission having made its
findings as to the facts and its conclusion that the respondents have
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondents, J. R. Olney, Sr., and J. R. ·
Olney, Jr., individually and trading as J. R. Pharmacal Co., or
trading under any other name, their representatives, agents, and
(~mployees, directly or through any corporate or other device, in
connection with the offering for sale, sale, or distribution of respondents' medicinal preparation designated "J. R.," or any preparation
of substantially similar composition or possessing substantially similar properties, whether sold under the same name or under any other
name, do forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be dis~eminated any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act
wh~ch advertisement:
(a) Represents, directly or through inference, that said preparation is in all cases a cure or remedy for athlete's foot.
(b) Represents, directly or through inference, that said preparation affords instant or immediate relief from athlete's foot, itching
toes, ringworm, or raw, inflamed feet, in excess of temporarily
relieving the itching symptom associatl:•d with such conditions.
(e) Represents, directly or through inference, that said preparation is endorsed by leading health institutions, or that it is the
'
only known treatment of its kind.
(d) Uses the statement, "Athlete's foot fungi killed in less than
three minutes in laboratory test," or otherwise represents that said
preparation will in all cases kill or destroy athlete's foot fungi.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce! as "commerce" is 'defined
the Federal Trade Commission Act, of said
preparation, which advertisement contains any of the representations
prohibited in paragraph 1 hereof.
It is furtller ordered, That the respondents shall, within 60 days
nfter service upon them of this order. file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.

in
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D. J. MAHLER COMPANY1 INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CO~GRESS APPROVED SEPT, 26, 19b

Docket 4228.

Oomplaint, .Aug. 1, 194<J--Dccision, June 11, 1941

Where a \!Orporation engaged in interstate sale and distribution of its "Mahler
Electrolysis Apparatus" for electrolytic removal of superfluous hair by
individual self-application in the home; by advertisements disseminated
through the mails, newspapers, circulars, leaflets, pamphlets, and other
advertising llterature(a) Represented that said device was an efficient, effective and safe method for
the permanent removal of hair by individual self-application in the home,
and that its operation required only ordinary care and skill, when in fact
operation required the services of a skilled operator who must be acquainted
with anatomy and physiology, particularly of the areas to be covered, and
also with bacteriology and sepsis, as well as the properties of the machine
used, proper use whereof by lay person is extremely difficult, .vhile improper
use may cause scarring, pitting or infection, with particular danger where
used on certain areas and possibility of infection leading to abscess of the
brain: use to remove hairs from some pigmented moles may stimulate
quiescent cells to growth terminating in cancer, treatment of cancerCros mole
may cause dissemination of cancer cells al~ over the body; and use thereof
to remove hairs from syphilitic lesions or other areas showing local pa.tho' logical conditions may produce serious injury; and
(b) Failed to reveal facts material in the light of aforesaid representations, and
that use of said device under prescribed or usual conditions might result
in permanent disfigurement or cp.nse infections or other irreparable injury
to llealth, and that said device should not be used to remove hair from
cancerous or syphilitic lesions, pigmented moles, or other areas showing local
pathological conditions;
'With effect of misleading and deceiving a substantial portion af the purchasing
publlc into the erroneous belief that such representations were true, and of
inducing a portion of it, because of such belief, to purchase its said device:,
Held, That such acts and practices, under the circumstances set forth, were all
· to the prejudice and injury of the public, and constituted unfair and deceptive
acts and practices In commerce.

its

Before M r, Robert S. Hall, trial examiner.
/1/r. lVilliam L. Tagga:rt for the Commission.
Mr. Hugh F. O'D01111tell, of New York City, for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
'rrade Commission, having reason to believe that D. J. Mahler Co.,
Inc., a corporation, hereinafter referred to as respondent, has violated
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the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. D. J. Mahler Co., Inc., is a corporation created,
organized, and existing under and by virtue of the laws of the State
of Rhode Island, with its office and principal place of business at
3124 Pawtucket Avenue, East Providence, R. I.
PAR. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of a certain device
or apparatus designated as the Mahler Electrolysis Apparatus, advertised and recommended for use in the electrolytic removal of superfluous hair from the human body by individual self application in
the home.
In the course and conduct of its business, the respondent causes said
device or apparatus, when sold, to be transported from its place of
business in the State of- Rhode Island to purchasers thereof located
in various other States of the United States and in the District of
Columbia.
Respondent maintains, and at all times mentioned herein has
maintained, a course of trade in said device or apparatus in commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of the aforesaid business, the
respondent has disseminated and is now disseminating, and has
caused and is now causing the dissemination of, false advertisements
concerning its said device or apparatus by United States mails and
by various other means in commerce, as commerce is defined in the
Federal Trade Commission Act; and respondent has also dissemi7
nated and is now disseminating, and has caused and is now causing
the dissemination of, false advertisements concerning its said device
or apparatus, by various means for the purpose of inducing and
which are likely to induce, directly or indirectly, the purchase of its
said device or apparatus in commerce, as commerce is defined in the
Federal Trade Commission Act. Among and typical of the false,
misleading and deceptive statements and representations contained
in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by the United States mails, by ad·
\"ertisements in newspapers, and by circulars, leaflets, pamphlets and
other advertising lit~rature, are the following:
KILL THE HAIR ROOT

Remove superfluous hair privately at home, following directions with ordl·
nary care and skill. The Mahler Method positively prevents the hair frolll
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gt"Owing again by killlng the hair root. The delightful relief will bring hap·
piness, freedom of mind and gt·eater success. Backed by 45 years of successful use all over the world. Send 6¢ ln stamps today for illustrated booklet
"How to remove superfluous halr forever."
D. J. l\.IAIILER CO., INC.,
Dc>pt. GGF,
Providence, R. I.
PAR. 4. By the use of the representations hereinabove set forth
and other representations similar thereto, not specifically set out
herein, the respondent represents that its device designated as the
Mahler Electrolysis Apparatus or the l\Iahler Method is an efficient,
effective, and safe device and method for the permanent removal
of superfluous hair from the human body and that said device or
apparatus can be successfully operated by an unskilled layman with
ordinary care and skill.
PAR. 5. In truth and in fact, the device or apparatus sold and
distributed by the respondent, as aforesaid, designated as the Mahler
Electrolysis Apparatus, is composed principally of an electric battery
to which is attached a cord terminated by a needle. Said device is
Used by inserting the needle into the hair follicle for the purpose of
destroying the root of the hair by electrolysis, which process may
cause serious injury to health. The said device or method is not an
effective, efficient device or method for the permanent removal of
superfluous hair from the human body by individual self application in the home. Said device cannot be successfully operated by
an unskilled layman with ordinary care and skill, and its use by
individual self application in the home is not safe.
PAR. 6. In addition to the representations hereinabove set forth,
the respondent has also engaged in the dissemination of false adVertisements in the manner above set forth in that said advertisetnents so disseminated fail to reveal facts material in the light of
~>Uch representations and fail to reveal that the use of said dev1ce
or apparatus under conditions prescribed in said advertisements or
~nder such conditions as are customary or usual may result in serious
Physical injury, P,ermanent disfigurement and in serious irreparable
danger to health.
Such use, as aforesaid, may result in local infections, erysipelas,
skin burns, scars, ·metallic tattoo marks, pitting and permanent
disfigurement. 'Vh~n infection. occurs as a result of the us~ oi
said device in the area about the nose, on the upper lip or over the
~Iabella, it may be so serious as to cause serious injury to health, and
1
U instances where the device and method are applied to cancerous
or syphilitic lesions which are not recognizable as such by the layman,
fatal consequences may result from infection.
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PAR. 7. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations with respect to its
device or apparatus, disseminated as aforesaid, has had, and now
has, the capacity and tendency to. and does, mislead and deceive a substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements, representations, and advertisements are true and induce
portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase respondent's said device or apparatus.
PAR. 8. The aforesaid, acts and practices of the respondent a~
herein alleged, are all to the prejudice and injury of tQ.e public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

a

REPORT,

FINDINGs As TO THE FAors, AND ORDER

'

, Pursuant to the provisions of the' Federal Trade Commission ,Act,
the Federal Trade Commission, on August 7, 1940, issued and su~
sequently served its complaint upon the respondent,, D. J, Mahle~
Co., Inc., a corporation, charging it with the use of unfair and, decep~
tive acts and practices in commerce in violatio~ of the provisions qf
said act. After .the issuance of said complaint and the filing of ,:re·
spondent's answer thereto, testimony and other evidence in suppor~
of the allegations of said complaint were introduced by William L,
Taggart, attorney for the Commission, and in opposition to the
allegations of the complaint by Hugh F. O'Donnell, attorney for
the respondent,- before Robert S. Hall, a trial examiner of the Com·
mission theretofore duly designated by it, and said testimony and
other evidence were duly recorded and filed .in the office o~ th~
Commission. Thereafter, this proceeding regularly came on for .final
hearing before the Commission on said complaint, answer thereto,
testimony and other. evidence, report of the trial examiner upon
the evidence and exceptions filed thereto, briefs in support of the
complaint and in opposition thereto, and orat argume~ltS of counsel,
and the Commission, having duly considered the matter and. being
now fully advised in the premises, finds that this proce~ding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FII\"DINGS AS TO THE FACTS

PARAGRAPH 1. The respondent, D. J. Mahler cd., Inc., is a cor·
poration created, organized, and existing under and by virtue of
the laws of the State of Rhode Island, with its office and pr1ncipal
place of business at 3124: Pawtucket Avenue, East Providence; R. J.

D. J'. MAHLER CO., INC.

85

Findings

8l.l . .

1 • PAR. 2. The respondent, is now, and for more than 1 year last
past has been, engaged .in the sale and distribution of a certain
device or apparatus designated as the Mahler Electrolysis Apparatus,
advertised and recommended for use in the electrolytic removal ot
. superfluous hair from the human body by individual self-application
in the home.
r
In the course and conduct of its business, the respondent causes
said device or apparatus, when sold, to be transported from its place
of business in the State of Rhode Island ,to purchasers thereof located
in various other States of the United States and in the District of
Columbia~
(
1
Respondent maintains, and at all times mentioned herein has
maintained,· a course .of trade in said device or· apparatus in commerce between and among the various States of the United States and
in the District of Columbia. J
-c P .AR. 3. In the course and conduct of the aforesaid business~ the
.responqent has· .disseminated; and, is now disseminating, 'and has
~aused and is now causing the dissemination of, false advertisements
concerning its·said device or· apparatus by United States mails and
by, various other 1neans in .commerce, as "conunerce" is defined in the
Federal Trade Commission Act; and respondent has also disseminated
and1 is now· disseminating, and h.as caused .and is now causing the
. dissemination of, false advertisements concerning its' said device or
apparatus, by various means for the purpose of inducing and which
are likely tb -irtdqce, .directly or indirectly, the purchase ofi its said
device or apparatus in commerce; as ."commerce", is defined in the
Federal: Trade 1 Commission .Act. 'Ainong ·and, typical of the false,
misleading and deceptive statements and representations contained
in said false. advertisements, .disseminated and caused to be dissemi.
nated, as hereinabove: set forth, by the United States mails, by advertisements. in t :newspapers, and by. circulars, leaflets, pamphlets and
other advertising literature, are the following:

,., ,['
_, ,,

) l' '
.,,

j,

. f

'

t

KILL THE HAIR ROOf

1

I Remove superfluous hall,' privately at home, following directions wlth ordinary
Vafl1 and sk,lll, '.fhe 1\l!iblel,' Method positivrly prevents the balr from growing
again by killing the hal~ root. The delightful relief wlll bring happiness,
treedom of mind and greater success. Bucked br 43 years of successful use
all over the world. Send 6¢ In stamps today for Illustrated booklet "How to
remove superfluous h1Ur forever."
D. J. Mahler Co., Inc.,
I

Dept. 56F,
Providence,

rt.

I.
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PAR. 4. By the use of the representations hereinabove set forth and
other representations similar thereto not specifically set out herein,
the respondent represents that its device designated as the l\fahler ·
Electrolysis Apparatus or the Mahler Method is an efficient, effective,
and safe device and method for the permanent removal of superfluous
hair from the human body by individual self-application in the home,
and that the operation of said device requires only ordinary care
and skill.
PAR. 5. The device or apparatus sold and distributed by the respondent as aforesaid designated as "Mahler Electrolysis Apparatus"
or "Mahler Method" is composed principally of an electric battery to
which is attached a cord terminated by a needle. The needle is
inserted into the hair follicle, usually from
to T.31I of an inch beneath
the surface of the skin. The current produced by the device brings
about a chemical action which destroys the root of the hair.
The operation of this device requires the services of a skilled operator who must be acquainted with anatomy and physiology, particularly of the areas to be covered, and also with bacteriology and sepsis,
as well as the properties of the machine used. The skin must be
properly examined and prepared before the use of electrolysis and the
operator must be able to determine when enough current has been used,
as the amount of current necessary depends upon differences in response of the hair follicle treated.
It is extremely difficult for a lay person to properly use this device
and to insert the needle naturally so as to reach the hair follicle
without injury to the surrounding tissue. Improper use of this device
might cause scarring, pittinfi or infection. There is particular danger
in the use of this device on the areas of the upper lip or around the
nose by reason of the nature of the blood supply and the lymphatic
system in that area, enabling an infection to easily spread up through
the nose to the sinuses or the brain, causing abscess of the brain, with
very serious results.
The use of this device to remove hairs from some pigmented moles
may have very serious consequences, as it might stimulate the pigmented cells to growth terminating in cancer which ordinarily would
remain in the quiescent state, and the insertion of this needle into a
cancerous mole might cause dissemination of the cancer cells all over
the body. The use of this device to remove hairs from syphilitic
lesions or other areas showing local pathological conditions might
produce serious injury.
PAR. 6. In addition to the representations hereinabove set forth,
respondent is also engaged in the dissemination of false a<lvertisP-ments
in the manner above set forth, in that said advertisements so dis-

n
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seminated fail to reveal facts material in the light of such representations and fail to reveal that the use of said device or apparatus under
conditions prescribed in said advertisements or under such conditions
as are customary or usual may result in permanent disfigurement or
cause infections or other irreparable injury to health and that said
device should not be used to remove hair from cancerous or syphilitic
lesions, pigmented moles, or other areas showing local pathological
conditions.
PAR. 7. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations with respect to its device or apparatus, disseminated as aforesaid, has had, and now has, the
capacity and tendency to, and does, mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such statements, representations and adverti~ments are
true and induces a portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase respondent's said device
or apparatus.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of the respondent, testimony and other evidence taken before Robert S. Hall, a trial
examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint and in opposition thereto,
report of the trial examiner upon the evidence and exceptions filed
thereto, briefs filed herein and oral arguments of counsel, and the
Commission having made its findings as to the facts and its conclusion that said respondent has violated the provisions of the Federal
Trade Commission Act;
It i8 ordered, That the respondent, D. J. Mahler Co., Inc., a corporation, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in 'COnnection with the
offering for sale, sale or distribution of its device or apparatus designated as "~Iahler Electrolysis Apparatus" or "Mahler Method," or
of any other device or apparatus of substantially similar composition
or construction or possessing substantially similar properties, whether
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sold under the same name or under any other name, do forthwith
cease and desist from directly or indirectly :
1. Disseminating, or causing to be disseminated, any advertisement
. by means of the United States mails or by any means in commerce
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference, that respondJ:lnt's device "Mahler Electrolysis Apparatus" or ~'Mahler Method"
is a safe device for the electrolytic removal of superfluous hair from
the human body by individual self-application in the home or that
said device can be operated with ordinary care and skill, or which
advertisement fails to reveal that the use of said device or apparatus
by persons not trained in the technique of removing superfluous
hair from the human body by electrolysis may result in permanent
disfigurement, cause infections or other irreparable injury to health,
and that said device should not be used. to remove hair from cancerous
or syphilitic lesions, pigmented moles or other areas 13howing local
.
pathological conditions.·
2. Disseminating, or causing to be disseminated, any advertisement
by any means, for the purpose of inducing, or which is likely to
induce, directly or indirectly, the purchase in commerce as "commerce"
is defined in the Federal Trade Commission Act, of said device or
apparatus designated "Mahler Electrolysis Apparatus" or "Mahler
Method," which advertisement contains any of the representations
prohibited in paragraph 1 hereof or which fails to reveal that the
use of said device Qr apparatus by persons not trained in the technique
of r~movin~ superfluous h~ir 1from the huma~ bod~ by, el~~trol~~is
may result m permanent disfigurement, cause mfectiOns or other Irreparable injury
health, and that said device should not he used
to remove hair from cancerous or syphilitic lesions1 pigmented moles
or other areas showing local pathological conditions.
It is further ordered, That the respondent shall, within 10 days
after service upon ito£ this order, file with the Commission an interim
report in writing, stating whether it intends to comply with this order
and, if so, the manner and form in which it intends to comply,
and that within 60 days after service upon it of this order,
said respondent shall file with the Commission a report in writing,
setting forth in detail the manner and for'll in which it has complied
with this order.

to
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IN

THE :MATTER OF

BURRY BISCUIT CORPORATION AND TASTY BUD
BISCUIT COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
,OF SEC. 5 OF AN AC'r OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4374.

Complaint, Nov. 9, 19-fO-Dec-iaion, June 11, 1941

Where two corporations ·engaged in manufacture of bakery products, including
crackers, and in interstate sale and distribution thereof to purchasers,
including retail stores(a) Caused certain of their cracker products, called "Bisc-0-Bits," to be packaged, offered for sale and sold in cardboard containers bearing in conspicuous type, visible to shoppers, the statement "Average 90 Crackers," when
in fact said packages did not contain or average 00 crackers, but contained
substantially less; and
'
( ll) llade use of practice of slack filling, in that aforesaid containers were
substantially larger than reasonably required to package the 10 ounces ot
crackers actually placed therein, and, when offered and sold to purchasing
public, were not filled to capacity, but, as aforesaid, contained substantially
less;
With effect of misleading and deceiving a substantial portion of the buying
public into the false belief that aforesaid packages contained 00 crackers, ot
more, and that they were filled to capacity, and Into purchase of such crackers
in reliance upon such erroneous belief, and with furthel;' effect of placing in
the hands of retail 13ellers the means of deceiving members- of the buying
public;
,
Held, That such acts and practices were all to the injury and prejudice of the
public, and constituted unfair and deceptive acts a~d practices in 'commerce.

Mr, Jary L. Jaqkson for the Commission.
I

COMPLAINT 1

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act1 the Federal
Trade Commission, having reason to be1ieve that' Burry Biscuit Co.;
1
The Commission on April 30, 1941 granted request p( respondents to subatltut~ partil'fl
lind ll.mend complaint and granted leave to file aubstltute answer by the following order: l
This mattt'r coming on to be heard upon the request of Burry Biscuit Corporation and
Tasty Dud Biscuit Co., Inc., that they be 1 aubstltuted aa parties respondent In lieu and
Instead ot Burry Biscuit Co., Inc., and Tastybnd Bh•cult Co., Inc., respectively, and that
the complaint be considered and taken as amended by the substitution ot the names of said
Jlettttonera In lieu of the names appearing In said complaint, and requesting ll'ave to wlth<lraw their answer filed herein on November 27, 1940, and to substitute In lieu thel'('of their
answer dated January 22, 1941, and annexed to said requl'st; and It appearing to the
Commission that said petltlonera Burry Biscuit Corporation and Tasty Dud Biscuit Co.,
Inc., corporations, have heretofore been duly served In this proceeding, thRt they are propf:'l'
llarttee respondent, having been erroneously named In the complaint as Burry Biscuit Co.,
Inc., and 'l'nstybud Biscuit Co., Inc., resp('('tlvely, and the Commission having dull'
considered the matter and being now tully advlsf:'d In the premlsf:'s.
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Inc., a corporation, and Tastybud Biscuit Co., Inc., a corporation,
hereinafter referred to as respondents, have violated the provisions of
said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the puhlic interest, hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1.
Respondent Burry Biscuit Co., Inc., is a corporation
organized, existing and doing business un~er and by virtue of the
laws of the State of Delaware, with its principal office and place
of business located at 925 Newark Avenue, in the city of Elizabeth,
State of New Jersey. Said respondent also maintains a branch office
and plant in the city of Chicago, State of Illinois.
Respondent Tastybud Biscuit Co., Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its principal office and place of business
located at 925 Newark Avenue, in the city of Elizabeth, State of
New Jersey. Said respondent is a wholly owned and controlled
subsidiary of respondent Burry Biscuit Co., Inc.
··
PAR. 2.
Respondents are now, and for several years last past have
been, engageu in the business of manufacturing bakery products
including crackers, and in the sale thereof in commerce among and
between the various States of the United States and in the District
of Columbia. Said respondents cause ~aid prouucts, when sold, to
be transported from their places of business in the States of New
Jersey and Illinois to purchasers thereof located in various States
of the United States other than the States of New Jersey and Illinois,
and to purchasers located in the District of Columbia. Respondents
maintain, and at all times mentioned herein have maintained, a
course of trade in said products in commerce between and among the
various States of the United States and in the District of Columbia,
in the course of which commerce respondents sell and have sold their
said products to retail stores and other resale outlets.
PAR. 3. In the course and conduct of their business as aforesaid,
respondents have offered and offer for sale, and have sold and sell,
crackers under the brand name "Disc-O-Bits Crackers," packaged in
a cardboard container which is sealed and wrapped in wax paper.
Imprinted and labeled on the visible surface of said containers and
wrappers, among other printed statements, in conspicuous type and
It is ordered, That snld rPquest be granted and that Burry BIHcult Corporation and
Tasty Bud Biscuit Co., Inc., corporations, be, and thl'y hereby are, substituted as pnrtleS
re~pondent In this proceP<Hng In lieu and Instead of Burry Biscuit Co., Inc., and Tastybud
Biscuit Co., Inc., respectively, and that the complaint herein be considered us If so
amended;
It i8 further ordered, That the respondf'nts' re<1uest for leave to withdraw their answer
tiled herein on November 27, 1940, and to tile In li~>u thereof their answer dated JanuarY 221941, and annexed to ~aid request, be, and the same hereby Is, granted.
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visible to the eye of shoppers and members of the purchasing public,
appears the following statement:
Average 90 Crackers. ·

The foregoing statement and representation, as caused by respondents to appear on the containers and wrappers of its Disc-O-Bits
Crackers, packaged as aforesaid, is false and misleading in that the
said packages did not, and do not, contain 90 crackers, nor do they
average 90 crackers to a box. In truth and in fact, the said packages
contain substantially less than 90 crackers to a box.
The aforesaid cardboard containers measure 6% by 3 by 8% inches
and are of a capacity and size in excess of that reasonably required
to package 10 ounces of said crackers, the quantity of crackers actually placed therein by respondents. Said containers, when offered
for sale and sold to the purchasing public, are not filled to capacity,
and the quantity of crackers contained therein is substantially less
than the capacity of said containers. The practice of using oversize containers is known in the trade and generally as "slack filling"
and has the force and effect of misleading or decei"ving members of
the purchasing public with 'respect to the quantity of product
contained in such packages.
PAR. 4. The aforesaid acts and practices of the respondents have
had, and have, the tendency and capacity to, and do, mislead and
deceive a substantial portion of purchasers and prospective purchasers, members of the buying public, into the false and erroneous belief
that the aforesaid packages contain 90 crackers, or more, and that
said containers are filled to capacity and contain the quantity of
crackers indicated" by the capacity of said containers, and into the
purchase of said crackers in reliance upon such erroneous belief. The
said practice further places in the hands of retail sellers the means
Whereby to mislead and deceive members·of the buying public.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO ".l'IIE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on November 9, 1940, issued, and on
:November 12, 1940, served its complaint in this proceeding upon
respondents, Burry Biscuit Corporation and Tasty llud Biscuit Co.,
Inc., charging them with the use of unfair and deceptive acts and
lltactices in commerce in violation of the nrovisions of said act.
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After the issuance ot said complaint and the 'filing of respondents'
answer, the Commission, by an order herein, granted respondents'
motion for permission to wjthdraw said answer and to substitute
therefor an answer admitting all the ;materjal allegations. of fact set
forth jn said co~plairit an<~ waiving all intervening procedur~ and
further hearing as to said facts, :which substitute answel was;dul:y
filed in the office of the Commission. Thereafter, .this proceeding
regul~rly cam~ on for fi~al hearing before the Commission oti sai4
complaint and said substitute answer, and the Commissi,on )having
duly considered the matter and b~ing now, fully ,advised in the
premises, finds that this proceeding is ?n the interest 1 of the public
and makes t.his its findings as to the facts anq its ~onclusion .dr,awl)therefrom.
.I 1
1 1
1
1 f •
FIN:DINGS AS TO T1D1 FACTS
l ,
'I
I

•

I
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•

I
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'
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~~GRAP~ 1. Responden,_t Burr~ Biscu~t ,Corporation is ~· ~orp?ratio~ orgamzed, existi~g, :R!ld doing busme~s ~nder an?i by ;virtue

of the laws of the State o,f Delaware~ with its principal, office Jtnd,
place .~f busine~s ,located at 925 N,ewark Avenue, jn· the c~ty of
Elizabeth, State of 'New Jersey. Said res~on,dent al~o ,m~inta:in~ ~
~ranc~ office and plant in the ?ity of. C~lc,ago,. S~at~; of Illmois.' 1
Respondent Tasty Bud BiscUit Co? Inc., 1s a corporation organize~,
e~ist~ni; anfiAoilig h~,s1~ess und~.r,Ja~d by 1vi:iiue of theJa~s o~ tJ:l.~
Stat~ of D,elawq.re, Wlth ,it~ princ~pat office and, pla9e of busme~s
located at 925 Newark Ayenu~,,il). the city o~ Elizabe~h, St,ate of N~'"
'J er~ey, ·Said respon~ent Ta~ty ,Bud Biscuit. Co., Inc., is a subsidiarY
of~ arid ~~oily o;Wned an~ controlle~
res,Po~~nt, Burry B~scui~
CorporatiOn.
1
,
1 ,
1
. J
PAR.~· Resp~ndents now nrei and f~r the.pa~t ~everal ;Years l,la'Ve
?een, .~ngaged 1~\ the b?sines~ of ,manufa~turipg pakery 1prod,ucts,
mcludmg
crackerst and m the sale, and distribution ther~o~. in coJ1l·
f
I
mer~ among and between the various States o~ the United States,
and' in the DistriCt. of Col~mb~a, and have ~~intained .and maintain
a co'n~tant course of JtradeJ·n said prodvct'~ in said ~?mme~ce, ( Respondents have caused an cause said products, when sold, to be
transported from their aforesaiq places. of busine$$ in the States of
New Jersey and Illin'ois to purchasers thereof, inclusive of retail
stores, located in States of the United States other than the States
of New Jersey and Illinois, and to such purchasers in the District
of Columbia.
PAR. 3. In· the course and conduct of their aforesaid business prior
to August 1940, respondents caused certain of their cracker produc~g,
called "Bisc-0-Dits," to be packaged, offered for sale and sold 111

?Y,
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I
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'

I
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cardboard containers wrapped and sealed in wax paper, and bearing
on the surface thereof, in conspicuous type, visible to the eye of
shoppers nnd members of the purchnsing public, the following
statement:
Averuge DO Crackers.

The foregoing statement and representation, as caused by respond(·nts to appear on the packages referred to, was in fact false and misleading for the reason that said packages did not contain 90 crackers
and did not average 90 crackers each. In truth, said packages contained substantially less than 90 crackers.
The aforesaid cardboard containers measure 6% by 3 by 8% inches
and· are of a capacity and size in excess of that reasonably required
to package 10 ounces of said crackers, the quantity of crackers actually
placed therein by respondents. Said containers, ''hen offered for sale
and sold to the purchasing public, are not filled to capacity, and the
quantity of crackers contained therein is substantially less than the
capacity of said containers. The practice of using onr-size containers
is known in the trade and generally as "slack filling" and has the force
and effect of misleading or deceiving members of the purchasing public with respect to the quafltity of product containell in such packages.
PAR. 4. The aforesaid acts and practices of respondents have had,
and have, the tendency and capacity to, and do, mislead and deceive a
substantial portion of the buying public into th~ false and erroneous
belief that the aforesaid containers or packages contain 90 crackers,
ot· more, and that such packages are filled to capacity and contain the
quantity of crackers indicated by the capacity or size thereof, and
into the purchase of such crackers in reliance upon such erroneous
belief. The said practice fmther places in the hands of retail sellers
the means whereby to mislead and lleceive members of the buying
Public.
CONCLUSION

The aforesaid acts and practices of respondents, Burry Biscuit Corl)oration and Tasty Dud Biscuit Co., Inc., are all to the injury and
})rejudice of the public and constitute unfair and deceptive acts and
Practices in commerce within the intent and meaning of the Federal
Trade Commission Act.
Ol!DE.H TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of re~Pondents, in which answer respondents admit all the material allega43:i;i:!G'"
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tions of fact set forth in said complaint, and state that they waive all
intervening procedure and further hearing as to said facts; and the
Commission having made its findings as to the facts and conclusion
that said respondents have violated the provisions of the Federal
Trade Commission Act.
It i8 ordered, That respondents, Burry Biscuit Corporation and
Tasty Bud Biscuit Co., Inc., corporations, their officers, representatives, agents and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale and distribution of their bakery products, inclusive of crackers, in commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
1. Representing that the number or quantity of any of said products contained in any container or package in which the same is offered
for sale or sold is greater than the number or quantity of such product
actually contained or placed therein.
2. Offering for sale or selling any of said products in a container
or package which is substantially larger in size or capacity than that
required for packaging the quantity of product contained therein.
It i<J further ordered, That respondents §hall, within 60 days after
service· upon them of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with this order.
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IN THE MATI'ER OF

HELEN HARRISON CANDIES, INC.
COMPLAINT, FI:\'DINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATI0:-1
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19'14

Docket 4467.

Complaint, Feb. 21, 1941-Deci.sion, June 11, 1941

Where a corporation engaged in the manufacture and the competitive interstate
sale and distribution of candy, including certain assortments which were
so packed and assembled as to involve the use of games of chance, gift enterprises, or lottery schemes when sold and distributed to consumers; a
typical assortment including thirty boxes of candy and a punchboard for
use in sale thereof under a plan, as thereon explained, by which a purchaser paid one to five cents or nothing for a punch depending on the last
digit of the number of the slip be secured from the 500-hole punchboard,
and whether be received a box of candy or nothing for his money was
similarly determined ;
Sold such assortments to wholesalers, jobbers, and retailers, by whom, as direct
or indirect purchasers, they were exposed and sold to the purchasing public,
in accordance with aforesaid sales plan, Involving game of chance to procure candy at price much less than normal retail price thereof; and thus
supplied to and placed in the bands of others means of conducting lotteries
in the sale of its products, contrary to the established public policy of the
United States Government; and in competition with many who are uuwilling to use such or other method contrary to public policy, and refrain
therefrom;
With result that many persons were attracted by its said sales plan and the
element of chance involved therein and were thereby induced to buy and
sell its candy In prefet·ence to that of its said competitors, whereby trade
was unfairly diverted to it from such competitors and substantial injury
was done to competition:
Held, That such acts and practices were all to the prejudice and Injury of the
public, and its competitors, and constituted uufair methods of competition
in commerce and unfair acts and practices therein.

Mr. J. ll'. Brookfield, Jr., for the Commission.
Latimer, Dronovan & Brown, of Chicago, Ill., for respondent.
COMPLAINT

Pursuant to the provisions of the Federa~ Trade Commission Act,
and by virtue of the authority vested in it by said act, the· Federal
Trade Commission, having reason to believe that Helen Harrison
Candies, In~., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Com~ission that a proceeding by it in respect thereof would be in th(>
~nterest of the public, hereby issues its complaint, stating its charges
In that respect as follows:
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PARAGRAPH 1. Respondent Helen Harrison Candies, Inc., is a corporation organized and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place of
business located at 325 North Wells Street, Chicago, Ill. Respondent is now and for more than one year last past has been engaged
in the manufacture and in the sale and distribution of candy to
wholesale dealers, jobbers, and retail dealers located at points in the
various States of. the United States and in the District of Columbia.
Respondent causes and has caused said candy, when sold, to be transported from its place of business in the city of Chicago, III., to
purchasers thereof at their respective points of location in various
States of the United States other than Illinois and in the District
of Columbia. There is now and has been for more than six months
last past a course of trade by respondent in such candy in commerce
between and among the various States of the United States and in
the District of Columbia.
In the course and conduct of said business, respondent is and has
been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of candy in
commerce between and among the various States o£ the United States
and in the District of Columbia.
PAn. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, jobbers, and retail dealers certain assortments of candy so packed
and assembled as to involve the use of games of chance, gift enterprises, or lottery schemes when sold and distributed to the consumers
thereof. One of said assortments is hereinafter described for the
purpose of showing the method used by respondent, and is a~ follows:
This assortment includes 30 boxes of candy and a punchboard.
Appearing on the face of the punchboarcl is the following legend:

CHATTERBOX ASS'T
With Helen Harrison Candies
Nos. 11--22--33--44--5J--

66--77--88--09--100
ltECEIVE A 1 LB.
WIND.mLL ASSORTMENT
Nos. 25--:iQ--12J--13Q-22;'">--250---.'32;"1--423-4:;o
RECEIVE A 1 Lll.

VICTORIAN ASSORTl\IE~T
LAST ~ALg I~ EACH Ol!' FIRST
9 SECTIO~S CO:\IPLETED
RECEIVE A 1 Ln. FLORAL DOX
LAST SALE 0~ llOARD HECEIVES TilE
llEAUTII:<'ULLY LITIIOGUAPllED 3 LB. TI~

50 FREE
NUMBERS
All Numbers
Ending In
1--PAY-1¢
2-PAY-2¢
3-PAY-3¢
4--PAY--4¢
;".---6--7-8-0
PAY ric
"0" ure FREE
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Said candy is distributed to the purchasing public in accordance
with the foregoing legend and in the following manner:
The punchboard contains 500 punches, each concealing a number;
said numbers are not arranged in numerical sequence. 'Vlwther a
purchaser pays 1, 2, 3, 4, or 5 cents, or receives his chance free, is
determined by the last digit of the number of the slip punched by
him from the punchboard, and whether he receives a box of candy
or nothing for his money is determined by the number appearing
on the slip punched by him from said board. Persons who qualify
by receiving one of the designated numbers receive a Lox of candy.
Persons not obtaining one of the designated numbers receive nothing.
The numbers are effectively concealed from purchasers and prospective purchasers until a punch selection has been made and a particular punch separated from the board. The candy is thus distributed to
purchasers of punches from the board wholly by chance, and the
amount to be paid for each punch or purchase is also determined
wholly by chance.
The respondent furnishes and has furnished various punchboard
and candy assortments for use in the sale and distribution of its candy
by means of a game of chance, gift enterprise, or lottery scheme.
Such punchboards and candy assortments are similar to. the one herein
descdbed, and nry only in detail.
PAR. 3.
Retail dealers who purchase respondent's candy directly
or indirectly, expose and sell the same to the purchasing public in
accordance with the sales plan aforesaid. Respondent thus supplies
to and places in the hands of others the means of conducting lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method. in the sale of its candy and the sales of said. candy by and
through the use thereof ancl by the aiel of said sales plan or method
is a practice of a sort which is contrary to an established. public
policy of the Government of the United States and in violation of
the criminal laws.
PAn. 4. The sale of candy to the purchasing public by the method
or plan hereinabove set forth involves a game of chance or the sale
of a chance to procure candy at prices much less than the normal
retail price thereof. l\Iany persons, firms, and corporations who
sell and distribute camly in competition with respondent, as above
alleged, are unwilling to adopt and use said metholl or any method
involving a game of chance or the l:-ale of a chance to win something
hy chance, or any otlwr metholl contrary to public policy, and such
competitors refrain therefrom. l\Iany persons are attracted by said
sales plan or methOll employed by respondent in the sale and dis-
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tribution of its candy and in the element of chance involved therein,
and are thereby induced to buy and sell respondent's candy in preference to candy of said competitors of respondent who do not use the
same or equivalent methods. The use of said method by respondent
because of said game of chance has a tendency and capacity to, and
does, unfairly divert trade in commerce between and among the
various States of the United States and in the District of Columbia
to respondent from its said competitors who do not use the same or
equivalent methods, and as a result thereof substantial injury is
being and has been done by respondent to competition in commerce
between and among the various States of the United States and in the
District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors, and constitute unfair methods of competition in commerce an<.l unfair and deceptive acts and practices in
commerce within the -intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on February 21, 1941, issued and on
February 24, 1941, served its complaint in this proceeding upon the
respondent Helen Harrison Candies, Inc., a corporation, charging
it with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On March 31, 1941, the respondent filed
its answer, in which answer it admitted all the material allegations
of fact set forth in said complaint and waived all intervening procedure and further hearing as to the said facts. Thereafter the
proceeding regularly came on for final hearing before the Commission upon the said complaint and the answer thereto, and the Commission having duly considered the matter and being now fully advised in the premises finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO TIIE FACTS

PARAGRAPH 1. Respondent,. Helen Harrison Candies, Inc., is a
corporation organized and doing business under and by virtue of the
laws o£ the State of Illinois, with its office and principal place of
business located at 325 North Wells Street, Chicago, Ill. Respondent
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is now and for more than six months last past has been engaged in
the manufacture and in the sale and distribution of candy to wholesale dealers, jobbers, and retail dealers located at points in the various States of the United States and in the District. of Columbia.
Respondent causes and has caused said candy, when sold, to be transported from its place of business in the city of Chicago, Ill., to purchasers thereof at their respective points of location in various States
of the Unite'd States other than Illinois and in the District of Columbia. There is now and has been for more than 6 months last past
a course of trade by respondent in such candy in commerce between
and among the various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondent is and has
been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of candy in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described
.in paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy so
packed and assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to
the consumers thereof. One of said assortments is hereinafter described for the purpose of showing the method used by respondent,
and is as follows :
This assortment includes 30 boxes of candy and a punchboard.
Appearing on the face of the punchboard is the following legend:
CHATTERBOX ASS'T
With Helen Harrison Candies
~OS. 11--22--33--44--55
--6~77-88--99--100

RECEIVE A 1 LB.
WINDMILL ASSORTMENT
~OS. 25-50--125-150-225-250--325--425-450
RECEIVE 1 LB.
VICTORIA~ ASSORTMENT
LAST SALE IN EACH OF FIRST
9 SECTIONS COMPLETED
RECEIVE A 1 LB. FLORAL BOX
LAST SALE ON BOARD RECEIVES THE
BEAUTIFULLY LITHOGRAPHED 3 LB. TIN

50 FREE
NUMBERS
All Numbers
Ending in
1--PAY..:....1¢
2--PAY--2¢
3--PAY--3¢
4-PAY--4¢
5-6-7-8--9
PAY 5¢
"0" are FREE

Said candy is distributed to the purchasing public in accordance
With the :foregoing legend, and in the following manner:
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The punch board contains 500 punches, each concealing a number;
said numbers are not arranged in numerical sequence. 'Vhether a
purchaser pays 1, 2, 3, 4, or 5 cents, or receives his chance free, is
determined by the last digit of the number of the slip punched by
him from the punchboard, and whether he receives a box of candy
or nothing for his money is determined by the number appearing
on the slip punched by him from said board. Persons who qualify
by receiving one of the designated numbers receive a box of candy.
Persons not obtaining one of the designated numbers receive nothing.
The numbers are effectively concealed from purchasers and prospec~
tive purchasers until a punch selection has been made and a particular punch separated from the board. The candy is thus distributed to
purchasers of punches from the board wholly by chance, and the
amount to be paid for each punch or purchase is also determined
wholly by chance.
The respondent furnishes and has furnished various punchboard
and candy assortments for use in the sale and distribution of its candy
by means of a game of chance, gift enterprise, or lottery scheme.
Such punchboards and candy assortments are similar to the one herein described, and vary only in detail.
PAR. 3. Retail dealers who purchase respondent's candy, <lirectly
or indirectly, expose and sell the same to the purchasing public in
accordance with the sales plan aforesaid. Respondent thus supplies
to and places in the hands of others the means of conducting lotteries
in the sale of its products in accordance with the sales plan hereinabove set forth. The use by respondent of said sales plan or method
in the sale of its candy and the sales of said candy by and through
the use thereof and by the aid of said sales plan or' method is a practice of a sort which is contrary to an established public policy of the
Government of the United States.
PAR. 4. The sale of candy to the purchasing public by the method
or plan hereinabove set forth involves a game of chance or the sale
of a chance to procure candy at prices much less than the normal
retail price thereof. Many persons, firms, and corporations who sell
and distribute candy in competition with respondent, as above found,
are unwilling to adopt and use said method or any method involving
a game of chance or the sale of a chance to win something by chance,
or any other method contrary to public policy, and such competitors
refrain therefrom. l\Iany persons are attracted by said sales plan or
method employed by respondent in the sale and distribution of its
candy and in the element of chance involved therein, and are thereby
induced to buy and sell respondent's candy in preference to candy
of said competitors of respondent who do not use the same M equiva-
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lent methods. The use of said method by respondent because of
said game of chance has a tendency and capacity to, and does, unfairly divert trade in commerce between and among the various
States of the United States and in the District of Columbia to respondent from its said competitors who do not use the same or
equivalent methods, and as a result thereof substantial injury is being
and has been done by respondent to competition in commerce between
and nmong the various States of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors, and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within ,the intent
and meaning of the Federal Trade Commission Act.
ORDER '•TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and answer of respondent,
in which answer respondent admits all the material allegations of
fact set forth in said complaint and states that it waives all intervening procedure and further hearing as to said facts, and the Commission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That respondent, Helen Harrison Candies, Inc., a
corporation, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale and distribution of candy or any other merchandise in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing candy or any merchandise so packed and
assembled that sales of such candy or other merchandise to the
general public are to be made, or may be made, by means of a
game of chance, gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of others, punchboards,
push or pull cards or other lottery devices either with assortments
of candy or other merchandise or separately, which said punchboards,
push or pull cards or other lottery devices are to be used, or may
be nsE>d, in sE-lling or distributing such candy or other merchandise to
the public.
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3. Selling or otherwise disposing of any merchandise by means of

a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order file with the Commission a report
in writing setting :forth in detail the manner and form in which it

has complied with this order.
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IN THE

MATTER OF

SANDERS MANUFACTURING COMPANY
Cm!l'LAIXT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 351!6.

Complaint, Aug. 4, 1938-Decision, June 12, 1941

Where a corporation engaged In the manufacture and the competitive Interstate
sale and distribution of advertising novelties, rulers, calendars, fans, ftyswatters, punchboards, and >arious other articlesFurnished purchasers Yarious plans and devices which involved the operation
of games of chance, !lift enterprises, or lottery schemes by means of which
said merchandise was distributed to the ultimate consumers wholly by lot
or chance, and included, as typical, combination of one of the aforesaid
articles of merchandise together with a punchboard for use under a sales
plan providing that the purchaser of a "punch" who punched certain concealed number, received the article without additional payment, and purchasers of all other punches receiYed nothing for their 5 cents except the
"punch"; placing thereby in the hands of others various devices involving
games or schemes of chance for distribution of its said merchandise to the
ultimate consumer wholly by lot or chance, contrary to established public
policy of the United States Government;
With result that many persons were attracted by aforesaid sales method and
the element of chance involved therein and were thereby induced to purchase
its merchandise in preference to that of its competitors who were unwilling
to and did not use any such methods, and trade was unfairly diverted from
thPm td It:
lleld, That such acts and pt·actlces were all to the prejudice and injury of
the public, and its competitors, and constituted unfair methods of competition
in commerce.

Before .Mr. Arthur F. Tlwmas, .Mr. John lV. Addison, Mr.
and Mr. W. lV. Sheppard, trial examiners.
llfr. D. 0. Daniel for the Commission.

jjJ~les

J.

Fuma.~

CO::IIPLAIXT

Pursuant to the proyisions of the Federal Trade Commission Act,
and by Yirtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sanders Manufacturing Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of said net, and it appearing to the Commission that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:
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PARAGRAPH 1. The respondent is a corporation organized and doing
business under the laws of the State of Tennessee w·ith its principal
office and place of business located at 122-126 Fourth Avenue, South,
in the city of Nashville, State of Tennessee. Respondent is now, and
for some time last past has been, engaged in the business of selling
and distributing various articles of novelty merchandise, including
pencils, knife sharpeners, billhooks, pocket mirrors, key tags, and
sand glasses. Respondent also sells and distributes knives and
watches together with various punchboards and push cards. All of
the above-described merchandise is sold and distributed by respondent
for resale or distribution to the purchasing public. Respondent's
customers are located in various States of the United States and in
the District of Columbia, and the respondent ~auses its merchandise,
when sold, to be transported from one of its places of business in the
State of Tennessee or from the place of manufacture to the purchasers thereof in other States of the United States and in the District
of Columbia, at their respective addresses. There is now, and has
been for some time last, past, a course of trade by said respondent in
such merchandise in commerce between and among the various States
of the United States and in the District of Columbia. In the course
and conduct of its business, respondent is in competition with other
corporations and with partnerships and individuals engaged in the
sale and distribution of like or similar articles of merchandise in
commerce between and among the various States of the United States
and in the District of Columbia.
PAn. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent in soliciting the sale of, and in selling
and distributing certain of its products in commerce, has furnished
or sold various punchboards or push cards which involve the operation
of games of chance, gift enterprises, or lottery schemes by which said
merchandise is or may be or is designed to be distributed to the
ultimate purchasers or consumers thereof wholly by lot or chance.
The punchboards or push cards, as sold or distributed by the respondent, have attached thereto watches or pocket knives and have
printed on the top of said punchboards or push cards various state·
ments or legends showing the manner or sales plan by which said
articles of merchandise are to be sold or distributed to the purchasing
or consuming public. Sales are generally 5 cents each and said punch·
boards or push cards have a number of holes or partially perforated
disks and each purchaser is entitled to a punch or push from said
punch board or push card, and when a punch or push is made a printed
slip or disk is sf.'parated and a number disclosed. The numbers are
effPctively concealed from purchasers and prospecti,·e purchasers until
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a selection has been made an~ the punch or push completed. Certain
specified numbers entitle purchasers to an artic.Ie of merchandise.
Persons obtaining numbers not so specified receive nothing for their
money other than the privilege of making a punch or push from said
board or card. The articles of merchandise attached to said board are
offered for distribution and distributed to the public in accordance
with the above described sales plan and the merchandise attached to
said punchboards or push cards is thus distributed to the consuming
or purchasing public wholly by lot or chance.
PAR. 3. Retail dealers 'vho purchase or procure respondent's said
merchandise and punchboards or push cards either directly or indirectly from respondent expose said devices and the merchandise attached thereto to the purchasing public and sell or distribute such
articles of merchandise in accordance with the above described sales
plan. Respondent thus supplies to and places in the hands of others
the means of conducting lotteries, gift enterprises, or games of chance
in the sale of said merchandise in accordance with the sales plan hereinaboYe set forth. Such sales plan has the tendency and capacity
to induce the consuming or purchasing public to purchase respondent's
merch::mdise in preference to similar merchandise offered for sale and
sold by its competitors.
PAR. 4. The sale of said merchandise to the purchasing public in
the manner aboYe described involns a game of chance or the sale oi a
chance to procure said articles of merchand.ise. The use by respondent
of said method in the sale of its merchandise and the sale of its merchandise by and through the use thereof is a practice of the sort which
is contrary to an established public policy of the Government of the
United S(ates and in violation of criminal laws. The use by respondent of said sales plan or method has the tendency to unfairly hinder
competition. Many persons, firms and corporations who sell and distribute merchandise in competition 'vith the respondent as above described are unwilling to adopt and use said method or any method
involving a game of chance or the sale of a chance to win something
by chance or any other method that is contrary to public policy and
such competitors refrain therefrom.
PAR. 5. l\fany dealers in and ultimate pmchasers of merchandise
similar to that distributed by respondent are attracted by respondent's
said sales plan or method and by the element of chance involved in the
sale thereof in the manner above describ<>d and are thereby induced to
purchase said merchandise from respond<>nt in preference to similar
lllerchandise offen•d for sale and sold by said competitors of respondent who do not use the same or a similar method. The use of said
lllethod by respondent has the capacity and tendency, because of said
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game of chance, lottery scheme, or gift .enterprise, unfairly to divert
to respondent trade and custom from its competitors who do not use
the same or an equivalent or similar method, and has the capacity and
tendency to deprive the purchasing public of free competition in said
merchandise.
PAR. 6. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice of the public and of respondent's competitors and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT,

FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commissi~n on the 4th day of August, A. D. 1938,
issued and thereafter served its complaint in this proceeding upon
. the respondent, Sanders Manufacturing Co., a corporation, charging
it with unfair methods of co111petition in commerce in violation of
the provisions of said act. After the issuance of said complaint and
the filing of respondent's answer thereto, testimony and other evidence
in support of the allegations of the complaint were introduced by
attorneys for the Commission before duly appointed trial examiners
of the Commission designated by it to serve in this proceeding. No
testimony or evidence was offered on behalf of the respondent. The
testimony and other evidence introduced were duly recorded and
filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the said
complaint, the answer thereto, the testimony and other evidence and
the report of the trial examiners thereon, and the Commission having
duly considered the matter and being now fully advised in th~ pren1·
ises, :finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDI:SGS AS TO THE FACTS

PARAGRAPH 1. Respondent Sanders Manufacturing Co. is a corporation organized under the laws of the State of Tennessee with its
principal office and place of business located at Nashville, Tenn., and
it also operates two branches at Shelbyville, Tenn.
PAR. 2. Respondent is engaged in the business of manufacturing,
selling, and distributing advertising novelties, rulers, calendars, funs.
flyswatters, punchboards and various other articles.
PAR. 3. Respondent causes its said merchandise described in para·
graph 2, when sold, to be shipped or transported from its said places
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of business to purchasers thereof located in various States of the
United States at their respective points of location.
PAR. 4. Respondent in the course and conduct of its business as
set forth in paragraphs 2 and 3 hereof now is, and has been, in
competition with other corporations, individuals, and partnerships
engaged in the sale and distribution of like or similar merchandise
in commerce between and among the various States of the United
States.
PAR. 5. Respondent in the sale and distribution of its merchandise
furnished, and now furnishes, to purchasers thereof various plans and
devices which involve the operation of games of chance, gift enterprises, or lottery schemes-by means of which said merchandise is sold
and distributed to the ultimate consumers wholly by lot or chance.
Typical of the methods used by respondent is the following:
One of respondent's combinations consists of one of the articles of
merchandise mentioned in paragraph 2 hereof, and a. punch board.
This punchboard has 100 covered tubes, for the right to punch which
a charge of 5 cents is usually made. Each of these tubes contains a
ticket which is effectively concealed until the cover of the tube has
been punched. On each of the tickets is printed a number, and one
of the numbers entitles the purchaser to receive the article of mer~
chandise as a prize, without any additional payment. The purchasers of all the other punches received nothing for their investment
except the right to punch one of the tubes.
Other like or similar devices, differing only in detail, are used by
respondent in disposing of its merchandise.
PAR. 6. The respondent, by its sales methods hereinbefore described,
places in the hands of others various devices to be used in the distribution of its merchandise by means of a game of chance, gift enterprise, or lottery scheme, and by the use of such devices said merchandise is distributed to the ultimate consumer wholly by lot or chance.
Respondent's said sales methods are contrary to the established public
Policy of the Government of the United States.
PAR. 7. Many persons have· been and are attracted by the sales
lhethods employed by respondent in the sale and distribution of its
lherchandise, and by the element of chance involved therein, and liave
been thereby induced to purchase respondent's merchandise in preference to merchandise offered for sale by respondent's competitors
Who do not use the same or a similar method.
PAR. 8. Respondent, for some time last past, has been in competition with other manufacturers and distributors of merchandise similar to that mentioned in paragraph 2 hereof, who are engaged in
" 0 rnmerce between and among various States of the United States,
and who are unwilling to us~, and do not use, in the distribution of
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their merchandise any method involving a game of chance, gift enter·
prise, or lottery scheme; and as a result of respondent's said methods,
trade has been unfairly diverted from such competitors of the
respondent.
CONCLUSION

· The aforesaid acts and practices of the respondent are all to the
prejudice and injury of the public and of respondent's competitors, and
are contrary to the established public policy of the Government of the
United States of America, and constitute unfair methods of competition in commerce within the intent and meaning of the Federal Trade
Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commisfiion upon the complaint of the Commission, the answer of the re~pondent, testimony and other evidence taken before duly appointed
trial examiners of the Commission designated by it to serve in this
proceeding, and the report of the trial examiners thereon, and th(}
Commission having made its findings as to the facts and its conclusion
that the respondent Sanders l\Ianufacturing Co. has violated the
provisions of the Federal Trade Commission Act.
It is ordered, That the respondent Sanders Manufacturing Co., a
eorporation, its officers, directors, representatives, agents, and employees, jointly or severally, directly or through any corporate or other
device, in connection with the offering for sale, sale and distribution
of advertising novelties, rulers, calendars, fans, flyswatters, punchboards or any other merchandise in commerce as "commerce" is defined
in the Federal Trade Commisison Act, shall forthwith cease and desist
from:
1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made or may be
made by means of a game of chance, gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of, others push or pull
cards, punchboards or other lottery devices either with assortments of
merchandise or separately which said push or pull cards, punchboards
or other lottery de,·ices are to be used or may be used in selling or distributing said merchandise to the public.
3. Selling or otherwise disposing of any merchandise by m<>ans of 11
game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within GO days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner aml form in which it haS
complied with this order.
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THE MATTER OF

FRED P. WEISSMAN, INC.
Co:\ll'L.\1:\'T, FI:-IDIXGS, AND OHDER IN REGARD TO TilE ALLEGED V!OLATI0::-.1
OF SEC. 5 OF AN ACT OF COXGRESS APPROVED SEPT. 26, 1914

Docket 3532.

Complaint, A.ug. 9, 1938-Deci,qion, June 12, 191,1

Where a corporation engaged in comvetitiYe interstate sale and distribution
of women's coats and other garmentsCaused to be attuclwd to its products certain labels carrying legend "100 pPrcPnt
CAMEL'S HAIR," and therPby represented that such pt·od.ucts were composed entirely of said hair, when said coats in fact contained only about
30 verc£>nt of enmel's bair, prefel'l'l'd by substantial portion of purchasing
public OYer those made of other fibers or materials, with rl'maining fibers
consisting of wool and mohair in about equal proportions;
With l'ffect of misleading and deceiYing a substantial portion of the purchasing
public with re~pect to the composition of said coats, and of inducing it, as
a result of the erroneous belief so engendered, to purchase its products in
preference to those of its competitors, and of thereby diverting trade unfairly to it from said competitors, many of whom do not misr!!present the
constituent materials of their products:
Held, That sueh acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and comvetitors, and constituted unfair methods of competition in commerce and unfair and deceptive acts and practices therein.

Before liir. Joltn J. Keenan, ]1/r. ~Viles J. Furnas, and Mr. Le'Wi8
0. Ru8sell, trial examiners.
Mr. John R. Phillips, Jr., for the Commission.
Mr. David Leavenworth, of New York City, for respondent.
CoMPLAINT

Pmsuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by the said act, the Fed~
eral Trade Commission haYing reason to believe that Fred P. "'eissman, Inc., a corporation, hereinafter referred to as respondent, has
violated the provisions of the said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in
that respect as follows:
PARAGRAPH 1. 'Fred P. 'Veissman, Inc., is a corporation created by
and existing under the laws of the State of New York, with its
principal offices and place of business located at 270 'Vest ThirtyEighth Street, in the city of New York, State of New York.

I
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PAR. 2. Respondent is now, and for more than 4 years last past
has been engaged in the business of distributing and selling a line
of sport and dress coats and garments. Respondent causes said
coats and garments when sold to be transported from its place of
business in the State of New York to its customers located in other
States of the United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said coats and garments sold and distributed by it in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 3. In the course and conduct of its business respondent is in
active and substantial competition with other corporations and with
partnerships and individuals engaged in the sale and distribution of
coats and garments in commerce between and among the various
States of the United Sates and the District of Columbia.
PAR. 4. In the course and conduct of said business, and for the pur·
pose of inducing the purchase of said coats and garments, respondent has made, by means of labels affixed and attached to its coats
and garments, and by means of suggesting and assisting in the phrasing and wording of advertisements used by the retailers of said
coats and garments, which are inserted in newspapers having a general interstate circulation, many representations concerning the character, quality, nature, fiber, and fabric of its coats and garments.
Among said representations- made by respondent are the following:

[Label]
"~00% CAMEL'S HAiR"

[Label]
"SPOBTLEIGH"
"liL\STER

Reg.
(Picture of Crown)

c.\ MEL"

The above label depicts a crown between the words "Master" and
"Camel."
[Label]

"CAl\lEL
(picture)
and Wool"

In the above label the word "Camel" is in large cap type letters and
the words "and 'Vool" are in small letters, not caps. There is de-
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pictecl between the word "Camel" and the words "and 'Vool" a pictorial representation of palm trees, pyramids, and a man leading a
('amel.
NEW HUNCHES ON TH::: GOOD OLD CAMEL-

Slip on a Coat-see bow light it is! Roll it up in a ball-see bow fluffy it
Is! We've mixed Camel's Hair with llama and wool in a mixture that is soft
a8 baby's bunting. \Ve',·e matle it into good, roomy coats. \Vhat's mot·e, we
have lined them with Enrl-Glo DeLuxe ltayon Satin Acetate-long wearing
enough for all you college girls, business girls, challffeurlng-suburbanites and
others who will lire in tllem !
BLIP ONE ON-

See how light it is. That's because the fabric is a mixture of Camel's Hair
with llama and wool (In about equal propot·tions) that gives omple warmth without an ounce of extra weight.

All of said statements, together with similar statements appearing
on the labels affixed to respondent's coats and garments, and the aforesaid advertising matter, purport to be descriptive of the character,
quality, nature, fiber, and fabric of respondent's coats and garments.
By use of said labels affixed to its coats and garments, and of the
aforesaid advertising matter, and through other means, the respondent, through the statements and representations herein set out, and
other statements of. similar import and effect, represents that its
coats and garments are either in whole or in predominant part camel's
hair, and that its coats and garments have the warmth, long-wearing
qualities, and lightness in weight of genuine camel's hair coats and
garments.
PAn. 5. The representations made by ~espondent with respect to
the character, quality, nature, fiber, and fabric of its coats and garments, are grossly exaggerated, false, misleading, and untrue. In
truth and in fact the coats and garments of respondent are not in
whole or in predominant part of camel's hair, and do not have the
Warmth, long-wearing qualities, and lightness in weight of genuine
camel's hair coats and garments.
The true fact is that respondent's coats and garments contain but
approximately 20 percent genuine camel's hair.
The manufacturers, distributors, and sellers of fabrics and garments made therefrom have generally adopted and followed, and they
now follow, the common practice and custom of truthfully disclosing
the various fibers and materials out of which such fabrics and garments are made and, in the case of mixed goods, of disclosing each
?her present therein by naming each constituent fiber or materials
1n the order of its predominance by weight. This custom and practice
on the part of said manufacturers, distributors, and sellers of fabrics
and garments made therefrom is understood and relied upon Ly the
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purchasing public to a considerable extent in its purchase of faLrics
and garments.
Coats and garments made from camel's hair or camel's wool are
generally believed by many retail dealers and members of the general
purchasing public to be more desirable than garments made from any
other material. Coats and garments made from genuine camel's hair
or camel's wool are light in weight and are warm, and possess other
qualities which make them more desirable than other similar garments not made from camel's hair or camel's wool. Consequently,
there is a preference on the part of the purchasing public for purchasing garments that are in truth and in fact made up of camel's hair or
camel's wool, or are made up in predominant part of carpel's hair
or camel's wool.
PAR. 6. There are, among respondent's competitors, many who manufacture, distribute, and sell coats and garments who do not in any
way misrepresent the quality or character of their respective coats
and garments.
PAn. 7. Each and all of the false and misleading statements and
representations made by respondent in designating or describing its
coats ;mel garments, as hereinabove set-out, were and are calculated
to, and have had and now have, a tendency and. capacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous beliefs that all of said representations are true and that
said coats and garments are made from fabrics composed wholly and
entirely of camel's hair or are made from fabrics made up of camel's
hair in predominant part together with other wool in less than a
predominant part, and into the purchase of a substantial volume of
respondent's coats and garments on account of said belief so induced,
with the result that trade has been diverted unfairly to respondent
from competitors likewise engaged in the business of distributing and
selling coats and garments, who truthfully represent the quality and
character of their respective coats and garments and the material or
fabrics from which they are made. As a consequence thereof, injury
has been done and. is now being done by respondent to competition
in commerce among and between the various States of the United
States rmd in the District of Columbia.
PAR. 8. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice of the public and of respondent's
competitors, and constitute unfuir methods of competition in commerce and unfair and deceptive acts and practices in commerce, within
the intent and meaning of the Federal Trade Commission Act.
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Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 9, 1!.)38, issued, and subsequently served, its complaint in this proceeding, charging the respondent, Fred P. \Veissmah, Inc., a corporation, with the use of
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of the Federal Trade
Commission Act. Respondent filed its answer to the complaint on
August 26, 1938. Thereafter testimony and other evidence in support
of the allegations of the complaint were introduced by John R. Phillips, Jr., attorney for the Commission, and in opposition thereto by
D:n·icl Leavenworth, attorney for the respondent, before trial examiners of the Commission theretofore duly designated by it, and the
, testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter the proceeding regularly came
on for final hearing before the Commission on the complaint, the
answer of the respondent, testimony and other evidence, the report
of the trial examiners thereon and briefs of attorney for the Commission and attorney for the respondent, and the Commission having
duly considered the matter and being now fully advised in the
premises, finds that the proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. Respondent, Fred P. \Yeissman, Inc., is a corporation organized under the laws of the State of New York, w·ith its
principal place of business at 270 'Vest Thirty-eighth Street, New
York, N. Y. It is now and for more than 5 years last past has
been engaged in the sale and distribution of women's coats and other
garments. Respondent sells its products to numerous retail dealers
located in various States of the United States ancl in the District
of Columbia, and respondent causes its products, when sold, to be
transported from its place of business in the State of New York
to such purchasers. Respondent maintains a course of trade in its
products in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 2. In the sale and distribution of its products respondent
is in substantial competition with other corporations and with individuals and partnerships engaged in the sale and distribution of
similar product:; in commerce among and bl'tween the various States
of the United States apd in the District of Columbia.
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PAR. 3. In the course and conduct of its business as aforesaid, and
for the purpose of furthering the sale of its products, the respondent
has caused to be attached to its products certain labels purporting
to designate and describe the constituent fibers or materials of which
such products are made. One of such labels carried the legend "100% ·
CAMEL's HAm.'' Through the use of thfs legend the respondent represented that the garments so labeled were composed entirely of
camel's hair.
PAR. 4. The Commission finds that this representation was false
and misleading. The garments labeled "100% CAMEL's HAIR" were not
composed entirely of camel's hair, but in fact contained only about
30 percent camel's hair, the remaining fibers being wool and mohair
in about equal proportions.
PAR. 5. The Commission further finds that there is a preference
on the part of a substantial portion of the purchasing public for
coats made of camel's hair over coats made of other fibers or materials.
PAR. 6. The use by the respondent of the representation herein
set forth has the tendency and capacity to, and does, mislead and
deceive a substantial portion of the purchasing public with respect
to the fibers or materials of which respondent's products are made.
As a result of the erroneous and mistaken belief so engendered by
the respondent, a substantial portion of the purchasing public has
been induced to purchase, and has purchased, respondent's products
in preference to the products of respondent's competitors. Thereby,
trade has been diverted unfairly to the respondent from its competi-'
tors, many of whom do not misrepresent the constituent fibers or
materials of which their products are made.

CONCLUSION
The acts and practices of the respondent as herein found are all
to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, testimony and other evidence taken before trial examiners
of the Commission theretofore duly def:ignated by it, in support of
the allegations of said complaint and in opposition thereto, the report of the trial examiners thereon and briefs filed by counsel for
the Commission and for respondent (no request fol" oral argument
having been made) and the Commission having made its findings as
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to the facts and its conclusion that said respondent has violated the
provisions of the Federal Trade Commission Act.
It is ordered, That respondent, Fred P. 'Veissman, Inc., a corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other deyice, in connection with the offering for sale, sale and distribution of its coats and other garments
in commerce, as commerce is defined in the Federal Trade Commission Act, do forthwith cease and desist from:
1. Using the term "100% Camel's Hair", or any other term of
similar import or meaning, to designate, describe or refer to any
fabric or product which is not composed entirely of camel's hair.
2. Representing in any manner that respondent's products contain camel's hair in greater quantity than is actually the case.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file wHh the Commission a report
in writing, setting forth in detail the manner and form in which
it has complied with this order.
•
It is further ordered, That no provisions contained in this order
shall be construed as authorizing or permitting, after July 14, 1941,
the labeling of any wool product in any manner other than in strict
conformity with the provisions of the Wool Products Labeling Act
of 1939.
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I~ THE l\IATTER OF

GRAND RAPIDS EXCHANGE, INC., ALSO TRADING AS
DENIS FUR~ITURE CO~IPANY
CO~IPLAINT,

FIXDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO~
OF SEC. 5 OF AN ACT OF COXGRESS APPROVED SEPT. 26, l!ll4

Docket 3"103.

Complaint, Feb. 8, 19:19-Dcd.sion, June 12, 1!l.F

Where a corporation engaged in wholesale distribution of household furniture
at Brooklyn under its corporate name, and in retail sale thereof under
s"parate trade name at New York City, in interstate sale of its said
products, in competition with many who thus sell and distribute house·
hold furniture which was manufactured and bad its origin in the city of
Grand Rapids, :l\Iich., and others who sell and distribute such furniture
which was neither made nor ol"iginated there and who do not misrepresent
their business, the quality or the origin or manufacture of their said
products or tl1at they own or conduct a factory or factories where such
furniture is made-Represented and implied that its said household furniture was manufactured
at Grand Rapids, l\lich., that its places of business w"re exchang"s or
headquarters or c"ntral offices for the Grand Rapids furniture industry,
of which it was the authorized agency, and that it sol<l and distributed
only Grand Rapids furniture made in its own factory at Grand Rapids,
1\Iich., through use of its corporate name, together with the wortls "Factory
and Show Rooms", on its letterh"ads, invoices and other printed matter,
and prominent display on conspicuous signs at its aforesaid place of
business Of the statements ''THE ORJGINdL GRAND RAPIDS Exc. Inc. FURNI·
TURE Main Show Rooms," "FIRST visit GRAND RAPIDS FURNITURE Exc. Jnc.
SALES ROOMS," and "Authorized Agent for GRAND RAPIDS Exch. ShoW
Rooms," and through statements of its officers, agents and employee,;;, that
it was "The only authorized agent in New York City handling Grand
Rapids Furniture," that it was "Onf? of the two places in New York where
a dt>nler can get Grand Rapids Furniture," and that "We nre the r"al
McCoy because we have our factory in Grand Rapids, Mich., and the
name of it is the Grand Rapids Furniture Company";
The facts being it dealt and tratl"d extensively in household furniture of
oth"r origin and mannfnchll""· nnd sold or flistt·ibuted only a small portion
of furniture made at Grand Rnpids, l\Iich.-the furniture products of
which are preferred and bought by a substantial number of the purchasing
public-and it did not own, operate or control a factory, was not the
headquart"rs or central office or exchange for the Grand Rapids Furniture
industry, was not an authorized agent thereof or, as aforesaid indicated, a
factory or h"atlquarters of such furniture, from which a substantial pot·tion of said public prefers to purchase as securing advantages not ordinarily obtainable through middl"men and oth"rs who do not deal
exclusively in such furniture;
With effect of misleading and d"cPi,·ing u substantial portion of the purchasing
public, and of causing n number of members of such public mistakenly and
Prroneously to believe that said l'Ppr"s"ntations an1l implications were true,
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whereby trade in commerce was tlh·erted unfairly to it from its competitors;
to their injury and that of the public: ·
Held, That such acts and practices, as above set forth, were all to the prejudice
of the public and competitors, and constituted unfuh· methods of competition in commerce and unfair and dccept!ve acts antl practices therein.

Before Nr. Niles J. Furnas and J1fr. John lV. Addison, trial
examiners.
Mr. John R. Phillips, Jr., for the Commission.
Mr ..Nathan R. Shapiro, of New York City, for respondent.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to belieye that Grand Rapids
Exchange, Inc., a corporation, also trading as "Denis Furniture
Company," hereinafter referred to as respondent, has violated the
r1rovisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues hs complaint, stating its charges in that respect as
follows:
PARAGR~\PH 1. Respondent, Grand Rapids Exchange, Inc., is a corporation organized, existing and doing business under and by virtue
of the laws of the State of New York, with its offices and principal
place of business located at 55 Hope Street in the city of Brooklyn,
State of New York, and also trades under the style and name of
"Denis Furniture Company" at 2182 Third Avenue in the city of
New York, State of New York. Said respondent is engaged in the
wholesale distribution of household furniture under its corporate
name, at Brooklyn, and in the retail sale thereof under its trade name
of "Denis Furniture Company" at New York City, as aforesaid:
Respondent caused and causes its household furniture, when sold,
to be transported from its places of business in New York and Brooklyn, in the State of New York, to the purchasers thereof located in
the States of the United States other than the State of New York and
in the District of Columbia.
Respondent now maintains, and for more than three years last past
has maintained, a course of trade in household furniture, distributed
and sold by it in commerce between and among the various States of
the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as aforesaid, the
respondent is, and fo·r more than three years last past has been, in
competition with corporations, indivitluals and partnerships engaged
in the sale and distribution of household furniture, in commHce, be-
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tween and among the various States of the United States and in the
District of Columbia.
Among the competitors of respondent are many corporations, individuals and partnerships who sell and distribute, in said commerce,
household furniture, manufactured and having its origin in the city
of Grand Rapids, Mich., and others selling and distributing household
furniture not having been manufactured nor having its origin in said
city of Grand Rapids, who do not misrepresent their business, the
quality, nor the origin of the manufacture of their household. furniture, or that they own or conduct a factory or factories where such
' household furniture is manufactured.
PAR. 3. In the course of its aforesaid business and for the purpose
of inducing the purchase of its household furniture by members of
the purchasing public, respondent uses, and has used, for the last ·
three years, its corporate name, and prominently displays certain conspicuous signs on its principal place of business in the city of
Brooklyn, and also at its retail store in the city of New York, the
arrangement and the wording of the signs being as follows:
THE ORIGINAL
GRAND

R
A

p
I

D

s
Exc. Inc.
FURNITURE

Main Show Rooms

Also:
FmsT

visit
GRA.ND

RAPIDS
F

u
R

s
I
T

u
R
E

Exc. Inc.
SALES ROOMS
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Also:
~utborized

Agent

For
GRAND

Excb.
Show Rooms
RAPIDS

Respondent also makes oral representations to its purchasers and
prospective purchasers through its officers, agents and employees as
being "The only authorized agent in New York City handling Grand
Rapids Furniture"; also that it is "One of the two places in New York
where a dealer can get Grand Rapids Furniture"; that "We are the
reall\fcCoy because we have our factory in Grand Rapids, Mich., and
the name of it is the Grand Rapids Furniture Company."
Respondent also uses its corporate name, to wit: "Grand Rapids
Exchange, Inc.", to appear variously on its letterheads, invoices and
other printed matter, accompanied with the words and phrases "Factory and Showrooms," which are used and circulated by the respondent
through the United States mails and otherwise to its customers and
prospective customers located in the various States of the United
States and in the District of Columbia.
PAR. 4. The city of Grand Rapids, Mich., has been for many years,
and is now, a large and important center of the furniture industry in
the United States, which fact is generally known to the public throughout the United States, and furniture manufactured in said city of
Grand Rapids has for many years enjoyed, and now enjoys, a wide~pread popularity, reputation, good will and demand throughout the
United States as being furniture of dependable quality and other
desirable characteristics.
PAR. 5. Dy means and in the manner aforesaid, respondent repre~ents and implies that said household furniture is manufactured at
Grand Rapids, Mich.; that its places of business are exchanges, implying that its said places of business are headquarters or central
offices for the Grand Rapids furniture industry; that it is the authorized agency for the 'Grand Rapids furniture industry; that only Grand
Rapids furniture is sold and distributed by it; that such household
furniture is manufactured in its own factory at Grand Rapids, Mich.,
und that it controls or operates its own factory.
By reason of the widespread reputation, popularity and good will
among the public throughout the United States enjoyed by the aforesaid furniture industry of Grand Rapids, Mich., and its products,
there are among the members of the purchasing public a substantial
number who prefer to purchase household furniture manufactured
and having its origin in saiJ. city of GrnnJ. Rapids, and to purchase

120

FEDERAL TRADE COMMISSION DECISIONS

33 F. T. C.

Findings

the same from a factory or a headquarters of the Grand Rapids furniture industry, believing that in so doing they secure better prices,
~uperior quality and other advantages not ordinarily obtainable wheu
purchasing through middlemen and others who do not deal exclusively
in Grand Rapids furniture.
Respondent sells or distributes only a small portion of household
furniture originating and manufactured at Grand Rapids, Mich. It
does not own, operate, or control a factory, and is not the headquarters
or central offices nor exchange for the Grand Rapids furniture industry. Respondent is not an authorized agent handling Grand Rapids
furniture, but deals and trades extensively in household furniture of
other origin, make, and manufacture.
PAR. 6. Respondent's acts and practices, as hereinabove alleged, have
had, and do have, the tendency and capacity to, and do, mislead and
deceive a substantial portion of the purchasing public, and have caused,
and do cause, a number of members of the purchasing public mistakenly and erroneously to believe that said representations and implications are true and that the respondent's places of business as aforesaid are actually the New York headquarters, central office and
exchanges of the Grand Rapids furniture industry; that the respondent
is the authorized agency for Grand Rapids furniture; that respondent
deals exclusively in furniture manufactured in Grand Rapids, Mich.,
and that it owns, operates and controls its own factory or factories.
As a result thereof, trade in said commerce has been, and is, diw~rted
unfairly to the respondent from its competitors to the injury of saill
competitors and to the injury of the public.
PAR. 7. The acts and practices of the respondent, as herein alleged,
are all to the prejudice of the public and •respondent's competitors and
constitute unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE

F Acrs,

AND 0Ror.n

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on February 8, 1939, issued, and on
February 9, 1939, served its complaint in this proceeding upon respondent, Grand Rapids Exchange, Inc., a corporation, charging it
with the use of unfair methods of competition and unfair and deceptive acts and practices in commerce in violation of the provisions of
said act. After the issuance of said complaint anJ the filing of respondent's answer, the Commission, by order entered herein, granted
respondent's motion for permission to withdraw said answer and to
substitute therefor an answer aumitting all the material allegations
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of fact set forth in said complaint and waiving all intervening procedure and further hearing as to said facts, which substitute answer
was duly filed in the office of the Commission. Thereafter, this proceeding regularly came Jn for final hearing before the Commission
on the said complaint and substitute answer, and the Commission,
having duly considered the matter and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO THE FAcrS
PARAGnAPH 1. Respondent, Grand Rapids Exchange, Inc., is a corporation organized, existing and doing business under and by virtue
of the laws of the State of New York, with its offices and principal
place of business located at 55 Hope Street in the city of Brooklyn,
State of New York, and also trades under the style and name of Denis
Furniture Co. at 2182 Third A venue in the city of New York, State
of New York. Said respondent is engaged in the wholesale distril;mtion of household furnit~1re under its corporate name, at Brooklyn,
and in the retail sale thereof under its trade name of Denis Furniture
Company at New York City, as aforesaid.
Respondent caused and causes its household furniture, when sold,
' to be transported from its places of business" in New York and Brooklyn, in the State of New York, to the purchasers thereof located in
the States of the United States other than the State of New York
and in the District of Columbia.
Respondent now maintains, and for more than three years last past
has maintained, a course of trade in household furniture, distributed
and sold by it in commerce between and among the various States of
the United States and in the District of Columbia.
PAn. 2. In the course and conduct of its business, as aforesaid, the
respondent is, and for more than three years last past has been, in
competition with corporations, individuals, and partnerships engaged
in the sale and distribution of household furniture, in commerce, between and among the various States of the United States and in the
District o£ Columbia.
Among the competitors of respondent are many corporations, individuals and partnerships who sell and distribute, in said commerce,
household furniture, manufactured and having its origin in the
city of Grand Rapids, :Mich., and others 8elling and distributing
household furniture not having been manufactured nor having its
origin in said city of Grand Rapids, who do not misrepresent their
business, the quality, nor the origin of the· manufacture of their
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household furniture, or that they own or conduct a factory or factories where such household furniture is manufactured.
PAR. 3. In the course of its aforesaid business and for the purpose
of inducing the purchase of its household furniture by members of
the purchasing public, respondent uses, and has used, for the last
three years, its corporate name, and prominently displays certain
conspicuous signs on its principal place of business in the city of
Brooklyn, and also at its retail store in the city of New York, the
arrangement and the wording of the sig11s being as follows:
THE ORIGINAL
GRAND

R
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Exc. Inc.
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Also:
Authorized Agent
For
G&ANII>
RAPIDS

Exch.

Show Rooms

Respondent also makes oral representations to its purchasers and
prospective purchasers through its officers, agents and employees as
being "The only authorized agent in New York City handling Grand
Rapids Furniture"; also that it is "One of the two places in New
York where a dealer can get Grand Rapids Furniture"; that "W·e
are the real McCoy because we have our factory in Grand Rapids,
1\Iich., and the name of it is the Grand Rapids Furniture Company.''
Respondent also uses its corporate name, to wit: "Grand Rapids
Exchange, Inc.," to appear variously on its letterheads, invoices and
~lther printed matter, accompanied with the words and phrases "Factory aud Showrooms," which are used and circulated by the respondent through the United States mails and otherwise to its customers
and prospective customers located in the various States of the United
States and in the District of Columbia.
PAR. 4. The city of Grand Rapids, Mich., has been for many
y.ears, and is now, a large and important center of the furniture industry in the United States, which fact is generally known to the
public throughout the United States, and furniture manufactured in
said city of Grand Rapids has for many years enjoyed, and n0w
enjoys, a widespread popularity, rE-putation, good will and demand
throughout the United States as bPing furniture of dependable
quality and other desirable characteristics.
PAR. 5. By means and in the manner aforesaid, respondent represents and implies that said household furniture is manufactured at
Grand Rapids, Mich.; that its places of business are exchanges, imply~ng that its said places of business are headquarters or central
offices for the Grand Rapids furniture industry; that it is the authorized agency for the Grand Rapids furniture industry; that only
Grand Rapids furniture is· sold and distributed by it; that such
household furniture is manufactured in its own factory at Grand
Rapids, l\Iich., and that it controls or operates its own factory.
By reason of the widespread reputation, popularity and good will
among the public throughout the United States enjoyed by the
aforesaid furniture industry of Grand Rapids, Mich., and its prod-
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ucts, there are among the members of the purchasing public a substantial number who prefer to purchase household furniture
manufactured and having its origin in said city of Grand Rapids,
and to purchase the same from a factory or a headquarters of the
Grand Rapids fumiture industry, believing that in so doing they
secure better prices, superior quality and other advantages not ordinarily obtainable when purchasing through middlemen and others
who do not deal exclusively in Grand Rapids furniture.
Respondent sells or distributes only a small portion of household
furniture originating and manufactured at Grand Rapids, Mich. It
does not own, operate or control a factory, and is not the headquarters or central offices nor exchange for the Grand Rapids furniture industry. Respondent is not an authorized agent handling
Grand Rapids furniture, but deals and trades extensively in household furniture of other origin, make and manufacture.
PAR. 6. Respondent's acts anti practices, as hereinabove alleged,
have had, and do have, the tendency and capacity to, and do, mislead
and deceive a substantial portion of the purchasing public, and have
caused, and do cause, a number of members of the purchasing public
mistakenly and erroneously to believe that said representations aml
implications are true and that the respondent's places of business
as aforesaid are actually the New York headquarters, central office
and exchanges of the Grand Rapids furniture industry; that the
respondent is the authorized agency for Grand Rapids furniture;
that respondent deals exclusively in furniture manufactured in Grand
Rapids, Michigan, and that it owns, operates, and controls its own
factory or factories. As a result thereof, trade in said commerce
has been, and is, diverted unfairly to the respondent from its competitors to the injury of said competitors and to the injury of the
public.
CONCLUSION

The acts and practices of the respondent, as herein found, are all
to the prejudice of the public and respondent's competitors and constitute unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
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allegations of fact set forth in said complaint, and states that it
waives all intervening procedure and further hearing as to said facts,
and the Commission having made· its findings as to the facts and
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondent, Grand Rapids Exchange, Inc.,
a corporation, its officers, representatives, agents, and employees, directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of furniture in commerce,
as commerce is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
1. Using the words "Grand Rapids" or "Grand Rapids Exchange,"
or words or terms of similar import or meaning, as a corporate or
trade name or as a part of its corporate or trade name, or in any other
manner, unless all furniture sold by it is manufacturPd in the city of
Grand Rapids, :Mich.;
2. Representing, directly or indirectly, that it is the authorized
agency or is the central office or headquarters for the Grand Rapids
Furniture industry;
3. Representing, directly or indirectly, that only furniture made
in Grand Rapids, 1\Iich., is sold or distributed by it;
4. Using the word "Factory" or otherwise representing through
the. use of any other word or term of similar import or meaning, or
through any other means or device, or in any manner, that respondent
is the manufacturer of the furniture sold by it, unless and until re~'pondent actually owns and operates or directly and absolutely controls the plant ot· factory wherein such furniture is manufactured.
It is further o1'dered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing~ setting forth in detail the manner and form in which it
has complied with this order.
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OF SEC. 5 OF AN ACT OF CONGRESS APPROV~D SEPT. 26, 1014
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2~, 19~0-Decision,
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Where two corporations, which were created to continue the business of
engaging in prize contests as a means of merchandising cosmetics, and
which were the most recent of 16 companies organized, discontinued, or
dissolved, and reorganized under the plan below set forth, over a period
of some 10 years; and numerous individuals cooperating with one another,
directly or indirectly, In conducting prize contests through such contest companies, which they organized, and including among their number (1) 10
partners operating "The Committee for General Investments," who, together with other investors, financed and aided the financing of one or
more "prize contests" as hereinafter described, (2) a number of partners
or associates, who conducted "prize contests" under various trade names
such as "\Voodman·Stewart Advertising Agency," and prepared advertisements used in connection therewith, and (3) some 20 others engaged, at
some time during period concerned, directly or indirectly, in financing,
operating or managing' one or more of the aforesaid contests;
Acting in furtherance of a common plan, pursuant to which theyI. Organized and operated some 16 corporations, or companies operating
under trade names, to disseminate advertisements concerning numerous
''prize contests" and induce the sale of certain cosmetics, and under which,
when cited to appear before the Commission, they would, (1) In some
cases, stipulate therewith to cease and desist the objectionable acts and
practices, following which they would make little, if any, effort to comply,
but would either discontinue or dissolve the particular company, organize
a new one, and proceed with acts and practices substantially similar to.
and in some instances Identical with those which they bad agreed to
discontinue; and (2) in other instances, following Issuance of complaints
by Commission against one or more of their companies, they would, during
the pendency of the proceedings, complete the particular contest involved
and then dissolve or discontinue the particular company respondent in
the proceeding concerned, filing either an admissive answer or entering
a dilatory contest for purposes of delaY, and then organize new companies
to continue practices substantially similar to and, In some Instances,
identical with those involved in complaints and orders referred to;
II. Frequently changed the corporate or trade names used in promoting
sale of their cosmetics, dissolving the existing company, distributing it-3
principal and profits, and transferring its physical properties to a new
concern ; and
III. Employed or designated new "prize managers" for newly organized
prize contests, and new officers' and so-called owners of new companies,
to continue such contests, the new managers, officers and owners being
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such, however, in name only, in most instances with no financial interest
involved and in some instances financially irresponsible;
By means of advertisements disseminated through the mails, newspapers, and
periodicals of general circulation, and circulars and other printed or
written matter(a) Represented that they were conducting a contest confined to the solution
of a picture puzzle or similar device, involving only skill In submitting
solutions, without expenditure of either money or work on the part of
contestants, in order to win a prize; that the simple act of sending In a
correct solution to a puzzle or contest would entitle contestant to one of
the grand prize awards given free; and that they were giving free substantial sums of money or other awards, as a means of advertising their
products: and
(b) Represented that the recipient of a so-called Grand Prize Promptness
Certificate bad gained an advantage by virtue of skill In solving a puzzle
and that an a ward was guaranteed· or assured by simply mailing in such
certificate to them; that purchasem of small quantities of their cosmetics
stood in as favorable a position as large quantity purchasers, with a favorable or reasonable chanC'e of winning the grand prize or other cash prizes :
that by simply replying to their advertising literature and requests therein
made, contestant would receive specified or other prizes; that hundreds
had already won big prizes in similar friendship campaigns conducted by
the same prize company; and that the giving of a certain order and the
payment of a specified amount therefor, would assure the contestants
addressed of securing a money prize;
Facts being said puzzle or picture contest and offer of awards or prizes was
used solely as a means to obtain names of people who would later be
encouraged to enter a competitive selling contest, said puzzle contest
f'onstituting merely the initial step in a system of effecting sales: picture
puzzle advertised by them was so simple as to remove it from the category
of a competitive contest or one of skill, being such that a substantial
majority, If not all, of those replying would submit correct solutions;
said Advertisf'd contest and offer of awards or prizes in connection therewith was but a d£>c£>ptive form of bait or decoy for unsuspecting members
of the buying public; said various contests were buying contests, requiring
IJUilntity purchases of their products by contestants, and the winning of
any conte-st required the purchase of quantities of their cosmetics equal
to or in excess of the awards or prizes granted, which in fact constituted
bonuses for sales made by individual contestants;
(c) Failed to reveal to prospective contestants that participation in the
awards depended in whole or in part upon purchase or sale of cosmetics,
and obscured the fact that requirements for winning a prize were neither
easy nor simple, so that, mostly, such fact was not ascertained by contestant
until after making purchases of cosmetics; and
(d) FAlsely represented that the pr~paratlons sold to persons entering the
contest were sold at reduced and introductory prices and at less than an
established retail price and value, and that they had been In business
undrr various trade names for a long period of years, had an established
reputation with re~<pe<>t to their products and for buslne'ils ~uccess, and
that their products, which they reprf'!lentPd directly or Impliedly as origInating with them, were of national reputation and of such quality that
rPsale to the general public was not difficult, and that their cosmetics
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would restore a youthful condition to the skin, removing wrinkles, etc.,
and their dental preparations help to make the gums healthy;
Facts being products offered were not of established reputation, in use among
usual retail outlets, were not offered at reduced, introductory, or adver·
tising prices and would not accomplish results claimed therefor;
{e) Represented that telegrams, requests for photographs and other forms of
encouragement received by conte-.3tants indicated that the particular contestant was about to, or certain or likely to, win a cash prize in the contest,
that a money prize or reward was guaranteed to persons who became
members of so-called prize clubs and that such members were among the
leading contestants, that the recipient of points or vote-.3 In the form of a
certificate of award was the subject of a special favor or advantage
which substantially enhanced his chance of winning; that so-called advice
and suggestions given in letters to contestants were due to a personal
interest in the person addressed and given exclusively to him, and that
his position was equal or superior to that of other contestants; that the
certificate of award, diploma, or other form supplied to the participant
was good for an emolument or advantage not held by other contestants,
that in the preliminary stages contestant had already made such progress
that his choice of prize was requested, that his score was so high that a
request for his photograph was warranted, and that receipt of a facsimile
check indicated that the recipient was in a favorable position to win the
amount indicated thereon;
'l'he facts being that they granted no special favor to any particular contestant, and aforesaid representations were only stimuli for the purchase
of additional cosmetics; and were integral parts of their system to lead
on the prospect, step by step, and induce his purchases, award of points
or votes, following initial award, being conditioned solely upon and made
incident to purchase orders for their products; and such awards or points
or votes in the early stages of the contest and incident to the first purchase
order having no material or substantial value; and the majority of persons
addressed by said corporation and Individuals at no time stood In a position
affording them a favorable chance of winning the grand prize or any otheL'
of the money prizes offet·ed ;
·with the result that through said means they sold, by means of each c:mtest,
to between lO,COO and 234,000 individual contestants, each of whom was
induced to spend from a few dollars up to $11,000, in one instnnce, and
.sold as much, in Eingle contest, as $1,643,000 In cosmetics; and
Where said corporations and individuals, at various stages of progress of. the
contest(() Furnished to contestants and urged use by them of punch or pull cards
or other devices involving a lottery or game of chance !1;1 the resale of
their products in which the cosmetics or article to be purchased and price
to be paid therefor were determined entirely by chance, thereby supplying
to and placing in the hands of others the means of conducting lotteries in
the sale of their said products, contrary to the established public policy of
tile United States G<>vernment and iu violation of the criminal laws of
many of the States, snd in competition with many who, unwl!llng to use
any such method, refrain therefrom;
With the result that many persons were attracted by their said sales plans
and the element of chance involved therein, and were thereby Induced to
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buy and sell their cosmetics rn preference to tlrose sold by their competitors
who do not use such methous, whereby trade was unfairly diverted to them
from their competitors, to the substantial injury of competition in
commerce:
Capacity, tendency, and effect of which acts, practices, and methods were to
mislead and deceive a substantial portion of the purchasing public into the
prroneous belipf that said false and deceptive representations were true;
to Induce it to purchnse quantities of their said products; and unfairly
to divert trade from competitors to them:
Jicld, 'l'hat said acts and practices, performed and carried out as part of wrongful and unlnwful understandings and ugreements entered into by individuals concerned, for more than 10 years last past in order to continue
same direetly and indirectly, ln interstate commerce and to avoid and
render ineffectual the orders and processes of the Commission, were all
to the prejudice and injury of the public and said individuals' competitors.
and constituted unfair methods of competition in commerce and unfair and
tleN•ptive acts and practices therein.

Before llfr. Randolph Preston, trial examiner.
Mr. Owrtis Shean and Air. Donovan R. Divet for the Commission.
Schaetzle & Williams, of Des Moines, Iowa, for Winship Corporation, Don ,V. Parmelee, George Schaffer, Evelyn Henderson,
Richard E. Williams, Prentice W. Shaw, Steve W. Phillips, 'Varren
Lee Eastman, Ernie A. Storesund, A. Leonard Anderson, Gerald G.
Grant, W. W. Young, and Paull\fanning.
i1Ir. Lew-is F. Ma,son., of Chicago, Ill., for James M. 'Voodman,
Jesse L. Stewart, Merrold Johnson, Joseph Furth, Albert L. Bisson,
Glenn Tate, George Thomsen, Amber M. McCluskey, James L.
Decker, J. G. Hamer, B. Brown, H. Rosenstein, Claude A. Burnett,
Ross J. l\filler, Joseph Kane and John E. 'Voodman.
Parrish, Guthrie, Colflesh & O'Brien, of Des Moines, Iowa, for
G. Fred Stayton and Leta M. Clanton.
Air. Paul H. Williams, of Mt. Rainier, Md., for Sibley F. Everitt.
Nash & Donnelly, of Chicago, Ill., for Walter C. Phillips.
CoMPLAINT

Pursuant to the provisions of the Federal Trude Commission Act
and by virtue of tlw authority vested in it by said act, the Federa)
Trude Commission, having reason to belieYe that Thomsen-IGng &
Co., Inc., a corporation, 'Vinship Corporation, a corporation, F. ,V.
Fitch Co., a corpora~ion, James l\1. 'Voodman, Jesse L. Stewart,.
Merrold Johnson, G. Fred Stayton, Joseph Furth, 'Valter Rubens,.
Albert L. llisson, Leta 1\I. Clanton, GlPnn Tate, GPor:re Thomsen,
Amber l\f. McCluskey, James L. Deeker, Sibley F. Everitt, Walter C.
Phillips, Paul II. Williams, Don W. Parmelee, George Schaffer,
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Evelyn Henderson, Richard E. 'Williams, Prentice .'\V. Shaw, J. G.
Hamer, B. Brown, H. Rosenstein, Claude A. Burnett,·Ross J. Miller,
Joseph Kane, John E. '\Voodman. Steve '\V. Phillips. 1Varren Lee
Eastman, Ernie A. Storesund, A. Leonard Anderson, Gerald G.
Grant, W. '\V. Young, Paul Manning, Fred 1V. Fitch, Mrs. Fred. ¥V.
Fitch, Lucius '\V. Fitch, Mrs. Lucius '\V. Fitch, Gail '\V. Fitch, Mrs.
Gail '\V. Fitch, Lester R. Sandahl, Mrs. Lester R. Sandahl, Richard
H. Young, and Mrs. Richard H. Young, hereinafter designated and
referred. to as respondents, have violated the provisions of the said
act and it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows :
PARAGRAPH. 1. Respondent, Thomsen-King & Co., Inc., is an Illinois corporation with its principal office and place of business at
710 South Plymouth Court, city of Chicago, State of Illinois. It
is the immediate successor of Van Dear Products, Ltd., at the same
address.
Respondent, '\Vinship Corporation, is an Iowa corporation with its
principal office and place of business at 112-114 '\Vest Eleventh Street,
city of Des Moines, State of Iowa. It is the immediate successor of
the Lorna Gay Co., at the same address.
Said corporate respondents are engaged in the business of selling
and distributing certain various cosmetics such as beauty preparations and toiletries, perfumery, face powder, cleansing cream, astringent lotion, foundation cream, pore cream, lipstick, tooth powder and
tooth paste under their respective corporate names by means of a
series of prize contests for the purpose of inducing the purchase
of said cosmetics.
Respondent, F. '\V. Fitch Co., an Iowa corporation, with its principal office and place of business in 304 Fifteenth Street, city of
Des Moines, State of Iowa, manufactures hair tonics, beauty preparations, perfumery, and other toiletries, a substantial portion of
which are sold and distributed by means of a series of prize contests. Through its officers, directly or indirectly, and. by means of
a committee for general investments, this respondent has financed •
or aided in the financing of a number of said prize contests, and
acting through certain designated agents, Prentice ·w. Shaw, R. E.
'\Villiams, '\V. C. Phillips~ A. Leonard Anderson, and others unknown
to the Commission, has exercised a substantial measure of control
over the management and policies of one or more of the prize contest
companies hereinafter more particularly described.
The respondents, Fred 1V. Fitch, Gail 1V. Fitch, Lucius 1V. Fitch,
Lester R. Sandahl, and Richard H. Young, are officers of the F. \V.
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Fitch Co. and with the respondents, Mrs. Fred W. Fitch, Mrs. Gail
W. Fitch, Mrs. Lucius
Fitch, Mrs. Lester R. Sandahl, and l\Irs.
Richard H. Young, constitute said committee :for general investments.
Respondents, James l\1. 'Voodman, Jesse L. Stewart, Merrold Johnson, G. Fred Stayton, and Joseph furth, were at one time or another
during the period involved herein associated as partners or associates
under various names including the ·woodman-Stewart Advertising
Agency and the Jesse L. Stewart Advertising Agency, with their
princ: pal office and place of business at 520 North :Michigan A venue,
Chicago, Ill., in preparing and otherwise writing advertisements and
advertising copy for said prize contest companies. They exercise
a substantial measure of control over the policies of certain of the
various prize contest companies hereinafter more particularly designated and described by devising and preparing or aiding in devising
and· preparing the false advertisements hereinafter ~ore particularly
described.
Respondents, 'Voodman, Johnson, and Stayton, were
actively engaged, at one time or another, in the management of
several of said prize contests.
Respondent, 'Valter Rubens, an individual, under various names
including Vanderbie & Rubens, with a principal office and place of
business at 540 North Michigan A venue, Chicago, Ill., has been at
one time or another during the period involved herein, active in
preparing, revising, and otherwise writing advertisements and advertising copy for, and has exercised a substantial measure of control
over, the policies of one or more of said prize contest companies.
Respondents, Sibley F. Everitt, John E. 'Voodman, Walter C.
Phillips, Don 1V. Parmelee, Albert L. Bisson, Leta M. Clanton,
George Schaffer, Evelyn Henderson, Glenn Tate, Paul H. 'Villiams,
Richard E. 'Villiams, Prentice W. Shaw, James l\1. 'Voodman, Merrold Johnson, George Thomsen, Amber 1\I. McCluskey, James L.
·Decker, G. Fred Stayton, Steve
Phillips, 'Varren Lee Eastman,
Ernie A. Storesund, A. Leonard Anderson, Gerald G. Grant,
Young, and Paul Manning, were at one time or another during
the period involved herein actively engaged in the financing or operating of one or more of the prize contest companies hereinafter
more particularly described.
Respondents, J. G. Hamer, B. Drown, H. Rosenstein, Claude A.
Burnett, Ross J . .Miller, and Joseph Kane, are individuals who hnve
incorporated one or more of the recent prize contest companies and
actively participated in the control of their policies.
All of the aforesaid individual respondents have acted together
and in cooperation with each other and with the corporate respondents in doing the acts and practices hereinafter alleged, and

,V.

,V.

,V, ,V.

132

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F. T. C.

such individuals exercise, individually and collectively, directly, or
indirectly, a substantial measure of control over the organization,
management, policies, operation, and financing of said prize contest
companies.
The residence or business addresses of said individual respondents,
so far as are known to the Commission, are as follows:
James 1\f. 'Voodman, R. F. D. No. 2, Box 40A, Lake Villa, Ill.
Jesse L. Stewart, Room 434, 520 North Michigan Avenue,
Chicago, Ill.
1\ferrold Johnson, 2636 North Seventy-sixth Street, Chicago, Ill.
G. Fred Stayton, cjo Central Insurance Agency, 75 East 'Vacker
Drive, Chicago, Ill.
Joseph Furth, Room 434:, 520 North Michigan Avenue, Chicago,
Ill.
Sibley F. Everitt, now residing in Hamilton, Bermuda.
·walter C. Phillips, 676 Shatto Place, Los Angeles, Cali:f.
Don Parmelee, c/o 'Vinship Corporation, 112-114 ·west Eleventh
Street, Des 1\Ioines, Iowa.
Albert L. Bisson, 7018 'Voodlawn Avenue, Chicago, Ill.
Leta 1\I. Clanton, c/o Central Insurance Agency, 75 East 'Vacker
Drive, Chicago, Ill.
George Schaffer, cjo 'Vinship Corporation, 112-114 ·west Eleventh Street, Des Moines, Iowa.
Evelyn Henderson, 1821 Grand, Des Moines, Iowa.
Glenn Tate, 75 East 'Vacker Drive, Chicago, Ill.
Paul H. Williams, c/o State Loan Co., Rosslyn, Va.
Richard E. Williams, 1216 Forty-sixth Street, Des Moines, Iowa.
Prentice ,V. Shaw, 709 Crocker Building, Des Moines, Iowa.
George Thomsen, cjo Thomsen-King & Co., 'Inc., 710 South
Plymouth Court, Chicago, Ill.
'Valter. Rubens, c/o Vanderbie & Rubens, 540 North Michigan
A venue, Chicago, Ill.
Amber 1\I. McCluskey, cjo Thomsen-King & Co., Inc., 710 South
Plymouth Court, Chicago, Ill.
James L. Decker, cjo Thomsen-King & Co., Inc., 710 South
Plymouth Court, Chicago, Ill.
J. G. Hamer, 11 South LaSa1le Street, Chicago, Ill.
B. Drown, 11 South LaSalle Street, Chicago, Ill.
II. Rosenstein, 11 South LaSalle Street, Chicago, Ill.
Claude A. Burnett, 29 South LaSalle Street, Chicago, Ill.
Ross J. Miller, 29 South LaSalle Street, Chicago, Ill.
Joseph Kane, 29 South LaSalle Street, Chicago, Ill.
John E. 'Voodman, R. F. D. No.2, Box 40A, Lake Villa, Ill.
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Steve '\V. Phillips, 333 Tonawanda Drive, Des Moines, Iowa.
1Varren Lee Eastman, 1131 Thirty-fifth Street, Des Moines, Iowa.
Ernie A. Storesund, 2730 Lyons Street, Des Moines, Iowa.
A. Leonard Anderson, 112-116 \Vest Eleventh Street, Des Moines,
Iowa .
. Gerald G. Grant, c/o Scovill Brass Works, Chicago, Ill.
'\V. 1V. Young, Iowa City, Iowa.'
Paull\Ianning, cjo Manning-McComb Co., Des Moines, Iowa.
Fred \V. Fitch, GG9 Foster Drive, Des Moines, Iowa.
Mrs. Fred \V. Fitch, 6()9 Foster Drive, Des Moines, Iowa.
Lucius \V. Fitch, 5403 Harwood Drive, Des :Moines, Iowa.
Mrs. Lucius '\V. Fitch, 54:03 Harwood Drive, Des Moines, Iowa.
Gail W. Fitch, 3802 Maquoketa Drive, Des Moines, Iowa.
:Mrs. Gail \V. Fitch, 3802 Maquoketa Drive, Des Moines, Iowa.
Lester R. Sandahl, 4835 Algonquin Street, Des Moines, Iowa.
Mrs. Lester R. Sandahl, 4835 Algonquin Street, Des Moines,
Iowa.
Richard H. Young, 5010 \Voodland A venue, Des Moines, Iowa.
Mrs. Richard H. Young, 5010 '\Voodland A venue, Des Moines,
Iowa.
PAn. 2. Each of said respondents, at one time or another, individually and in concert and cooperation with each other, has engaged,
directly or indirectly, in the business of conducting prize contests,
through various contest companies organized for the purpose of
inducing the purchase of cosmetics through advertising matter mailed
directly to members of the purchasing public located in the various
States of the United States. \Vhen sales are made through said contest
companies to persons contacted by direct mail or other means and as
a part of said sales, said respondents ship said cosmetics from their
respective places of business or direct from the place of business of
the manufacturer of said cosmetics to such purchaser-contestants
located in the various States of the United States. Respondents
maintain, and at all times mentioned herein have maintained, a
course of trade in said cosmetics in commerce among and between
the various States of the United States and in the District of
Columbia.
PAR. 3. In the course and conduct of said business hereinbefore
described, said respondents from September 1, 102!), to the present
time have entered into certain unlawful understandings, agreements
and conspiracies with each other and with other persons not specifically named herein to do certain unlawful acts for the purpose
of inducing the purchase of various cosmetics and of avoiding and

134

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F.T.C.

rendering ineffectual the orders and other processes of the Federal
Trade Commission through various acts and practices hereinafter
more particularly described.
In furtherance of such unlawful understandings, agreements, and
conspiracies, and as a part thereof, the respondents would organize and
operate a corporation or a company under a trade name for the
purpose of engaging in the dissemination of false advertisements with
respect to a prize contest in order to induce the sale of certain cosmetics. 'Vhen the acts and practices of a particular company operated by the respondents would come before the Federal Trade Commission for action as the result of an investigation instituted by the
Commission, the particular company then under investigation would
in some cases enter into a stipulation with the Federal Trade Commission to cease and desist from the acts and practices then being
conducted and substantially similar if not identical to those set out in
this complaint. The respondents, after execution of such stipulation,
would make no effort to conform their practices to the terms of said
stipulation but instead would either discontinue or dissolve the par6cular operating company and organize a new company and proceed
with substantially similar and in many cases the identical acts and
practices which they had stipulated to discontinue in the proceeding
before the Federal Trade Commission. In other cases in which a
complaint had been issued by the Federal Trade Commission, the
respondents, during the pendency of such proceedings, would complete
the particular prize contest involved and then dissolve or discontinue
the particular company made respondent in such complaint and either
file an admission answer in the Commission's proceeding or enter it
dilatory contest for the purpose of delay. During the pendency of
such proceedings or after a cease. and desist order had been issued
by the Commission, the respondents would organize new corporations
or companies to continue with the identical practices involved in
such complaints or orders to cease and desist. In furtherance of this
plan it was the practice of the respondents to frequently change the
corporate or trade name used in promoting the sale of such cosmetics,
dissolve the existing company, distribute its principal and profits,
and transfer its physical properties to a new company designed to
take over the operation o£ the business conducted by the former
company. It was further a part of said plan that respondents
would employ or designt1.te a new prize manager for each contest and
new officers and so-called owners for each new company to continue
t;aid prize contest under said new names and with said new personnel.
Such prize managers, officers, and so-called owners were in many
cases owners, officers, and managers in name only and had in most
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instances no financial interest in said companies and were in some
cases financially irresponsible. Among the companies organized,
reorganized~ and discontinued or dissolved under the operation of
this plan were the followi:lg: Helen Dawn Co., Co-Eel, Inc., Paramount Products Co., Betty "\Vhite Corporation, Paradise Company,
Yan Dear Products, Ltd., Century Co., Sterling Co., Knight Co.,
~!arena. Co., Lorna Gay Co., E. M. Davis Co., N amwtte Co., SuperFranklin Co., and others, as well as the -present 0perating corporations, Thomsen-King & Co., Inc. and "\Vinship Corporation.
In furtherance of said conspimcy and as a part thereof, the respondents would disseminate or cause to be disseminated to purchasers
and prospective purchasers of said cosmetics, in and ·through the
various States of the United States and in the District of Columbia,
letters, circulars, telegrams, advertisements, and other forms of
printed and written matter in which false, deceptive, and misleading
statements and representations were made.
In furtherance of said conspiracy and as a part thereof, the
respondent, F. ,V. Fitch Co., its officers, and employees, in their representative as well as their individual capacities, would counsel and
aid in the selection of so-called owners, officers, and prize managers of
said prize contest companies and would aid in the financing of some
of said pr]ze contest companies and assist said companies to obtain
bank and other credit references and other facilities. For the purpose of protecting such financial investment, the F. "\V. Fitch Co.,
acting through a committee for general investments, would employ
or cause to be employed various individuals to represent the interest
of said committee from time to time in the management and operation of said prize contest companies.
The acts and practices and methods in conducting said business
described above, and other acts, practices, and methods not described
herein, to which each and all of said respondents have at any time
or another participated were all in furtherance of said conspiracy.
PAn. 4. In the course and conduct of their various prize contests,
under various trade and corporate names, the respondents have disseminated, and are now disseminating, and have caused and are now
causing the dissemination of false advertisements concerning the
various cosme~ic products sold and distributed by them, by United
StatPs mails, by insertion in newspapers and periodicals having a
general circulation, and also in circulars and other printed or written
matter, all of which are distributed in commerce among and between
the various States of the United States, and by other means, in
commerce, as commerce is defineJ in the Federal Trade Commission
Act, for the purpose of inducing and which are likely to induce,
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directly or indirectly, the purchase of their said cosmetic products,
in commerce, as commerce is defined in the Federal Trade Commis~;ion Act. Among and typical of the false statements and representations contained in said advertisements disseminated and caused to
be disseminated as aforesaid are the following:
1. That the simple act of sending in a correct solution to a puzzle
or contest will entitle the contestant to one of the grand prize awards
and that such prize will be given free without the expenditure of
either money or work on the part of such contestant.
2. That the respondents are conducting a prize contest and giving
free substantial sums of money or other awards as a means of advertising their products.
3. That the recipient of a so~alled "Grand Prize Promptness
Certificate" has gained an advantage for himself by virtue of skill
in solving a puzzle and that an award is guaranteed or assured by
simply mailing in such certificate to the respondents.
4. That the purchasers of small quantities of cosmetics stand in
as favorable a position as large quantity purchasers of said cosmetics, offering them a favorable or reasonable chance of winning the
grand prize or any other of the cash prizes offered.
5. That the telegrams, requests for contestant's photographs, and
other forms of ~ncouragement received by contestants indicates that
said contestant is about to, or is certain or likely to win a cash prize
in said contest.
6. That said cosmetics are of national reputation and are of such
.quality that tesale to the general public is not difficult.
7. That a money prize or reward is guaranteed to that person
who becomes a member of one of the so-called "Prize Clubs," and
that such members are among the leading contestants.
8. That, by the simple act of responding to the advertising of
respondents and to literature received from respondents and to the
requests therein made by respiJndents, such contestants will receive
or win a specified grand prize, or various other prizes.
9. That hundreds have already won big cash prizes in similar
friendship campaigns conducted by the same prize company which
is conducting the current contest.
10. That the preparations and products sold to persons who enter
said contest are sold at reduced prices and at less than an established
retail price and value.
11. That the recipient of points or votes in the form of a certificate of award, is the subject of a special favor or advantage not
generally extended to other individual contestants, and that the said
points or votes substantially enhance the chance of said recipient
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toward the winning of one or more of the pnzes offered by
respondents.
12. That respondents, under each of the trade names used by them,.
have been in business for a long period of years and have an established reputation with respect to their products and for business
success.
13. That the giving of a certain order for goods and the payment
of a specified amount therefor, will assure the contestant addressed
of securing a money prize.
14. That so-called advice and suggestions given in letters to contestants are due to a personal interest in the contestant addressed
and that such advice and suggestions are given exclusively to the one
addressed.
15. That each contestant or person addressed stands in a position
equal to or superior to that of other contestants and have a favorable
or reasonable chance of winning the grand prize or various other of
the prizes offered.
16. That the prize company conducting the coutest is a manufacturing concern and that such company originates, compounds,.
and prepares the preparations and products sold by it.
17. That there is no element of lottery in connection with the
contest or the sale of the merchandise.
18. That by answering promptly or before a given date the contestant will qualify for his share of the prize money that must be
given away for advertising purposes.
19. That the sending of one or more initial payments completely
qualifies the participant for the promptness prize or other awards.
20. That the certificate of award, diploma or other forms supplied
to the participant are good for an emolument or advantage not held
by other contestants.
21. That in the preliminary stages the contestant has already made
such progress that his choice of prize is requested and that his
score is so high that a request for his photograph is warranted.
22. That the receipt of a facsimile check for various sums of m~ney
indicates that the recipient is in a favorable or reasonable position
to win the amount indicated on said check.
PAR. 5. The aforesaid representations as well ?S others similar
thereto not specifically set out herein which lun·e been disseminated
and are now being disseminated by the respondents in the manner
and form above described, are grossly exaggerated, misleading, and
untrue and constitute false advertisements. In truth and in fact,
respondents do not conduct any contest involving competition among
contestants in promptness or skill as a means of advertising their
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products and of gaining publicity for the aforesaid cosmetics. The
picture puzzle advertised by respondents is so simple of solution as
to remove it from the category of a competitive contest or contest of
skill, and is such that substantial number or majority, if not all, of
the persons responding thereto would submit correct solutions. The
said advertised puzzle contest and offer of awards or prizes in connection therewith is but a deceptive form of "bait" or "decoy" attractive to the innocent, unwary, and unsuspecting members of the buying
public, and has been and is used by respondents as the initial step in
a system of effecting sales.
The various contests conducted by respondents are buying contests
requiring quantity purchases of respondents' cosmetic products by the
contestants or persons entered therein. The winning of a prize is
dependent upon the quantities of respondents' products which are
purchased by the individual contestants and has no material connection with the promptness or solution of any picture puzzle or other
form of contest. In fact, in order to win any such contest, the contestant must necessarily purchase quantities of respondents' cosmetics,
equal to, or in excess of the awards or prizes granted. The sums of
money or other awards given by the respondents as prizes are not
in fact prizes but instead each constitutes a bonus for the sales made
by the individual contestant.
The conditions and requirements for winning a prize offered by the
respondents are neither easy nor simple. Respondents do not generally
disclose these facts but otherwise so obscure them that for the most
part they are not ascertained by contestants or persons responding to
such sales promotional literature until after said persons have made
one or more purchases of assortments of the cosmetics distributed
by the respondents.
The aforesaid false and misleading representations are joined together as integral parts of the system employed by respondents in
selling their products to persons responding to the puzzle or other
forrp. of contest. Having first created the general impression in the
minds of persons responding thereto that each has a certain or reasonable chance of winning one or more of the prizes offered, the plan
moves to include a system of awarding points or votes to contestants
in the form of pri.nted certificates which, by their form and substance,
grossly exaggerate the value or significance of said a ward in relation
to the recipient's chance or chances of winning any prize. Such practice also serves to and does in fact create and enliven the impression
that the recipient does in fact have a certain or reasonable chance of
winning a prize.
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By means of such certificates and accompanying circulars and letters, the respondents create the impression in the mind of the recipient
that such recipient is the subject of a special favor or advantage as
a conteotant, and that the award of points or votes is in itself sufficient to entitle the recipient to consideration as a contestant at the
time of the final award of prizes. The award of points or votes following the initial award is conditioned solely upon and made incident
to purchase orders for products of the respondents.
The interest and zeal of each contestant to acquire additional points
. Qr votes through purchases is repeatedly heightened by the respondents by way of false assurances, requests for photographs, statements
implying persqnal interest in the particular contestant, and other
means implying that such contestant is guaranteed or is sure or certain to be a winner of the grand prize or to be among the winners of
other prizes offered by the respondents. By this means, repeated
orders in various amounts are thus induced in the course of which the
respondents further allay sales resistance and otherwise induce purchases to be made by the contestants by means of false and misleading
statements and representations with reference to the reputed quality,
value and prices of the products offered. It is not until the latter
stages of the contest that the respondents convert the program into
a selling contest requiring quantity purchases and resale of the products of the respondents on the part of the contestants in the course
of which the respondents continue to further misrepresent the standing of individual contestants in the contest as a means of stimulating
additional purchases by such contestants.
PAn~ 6. By the aforesaid means, respondents accomplish the maximum number of sales in the course of the system's operation, and as
a result have sold, entirely through and by means of each such conte.st, to between 10!,000 and 234,000 individual contestants, each of
whom was induced to spend sums of money ranging from a few dollars up to and including $11,000 in one instance. By this practice,
the respondents have sold between $736,000 and $1,643,000 in cosmetics to contestants in various of said contests.
In the course and conduct of their various prize contests, the respondents do not grant any special favor or interest to any particular
contestant as represented and implied, and the representations made
by the respondents to the effect that any particular contestant has an
advantage toward the winning of any prize offered is without basis
of fact and serves only as a stimulation for the purchase of additional
cosmetics. The a wards of points or votes in the early stages of the
contest and incident to the first purchase order have no material or
.substnntinl value an1l as :-.mong the great majority of recipients, the
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same do not give rise to, or materially or substantially enhance, the
chance or chances of winning any money or prize. The majority of
persons addressed by respondents at no time stand in any position
affording them a favorable chance of winning the grand prize, or
any other of the money prizes offered. The products offered are not
of established reputation in use among usual retail outlets, are not
offered at a reduction in established retail prices, and are not introductory or for advertising purposes.
At various stages of progress of the contest respondents furnished
to contestants and urged the use by them of certain punch or pull
cards or other devices involving a lottery or a game of chance in the
resale of the products purchased by contestants from respondents.
The sale of cosmetics to the purchasing public in this manner involves
a game of chance or the sale of a chance to procure said cosmetics
through a lottery in which the article to be purchased and the price
to be paid for said article are determined entirely by chance. Respondents thus supply to and place in the hands of others the means
of conducting lotteries in the sale of their cosmetics. The sale of said
cosmetics by and through the use of such sales plans or methods, is
a practice of the sort which is contrary to an established public policy
of the Government of the United States and in violation of the criminal laws of many of the States of the United States.
:Many persons, firms, and corporations who sell or distribute cosmetics in competition with respondents, as hereinabove alleged, are
unwilling to adopt or use said sales plans or methods or any methods
involving <l game of chance or the sale of a chance to select and pay
for said cosmetics by chance, or any other methods that are contrary to publlc policy or in violation of criminal statutes, and such
competitors -refrain therefrom. Many persons are attracted by said
sales plans or methods employed by respondents in the sale and distribution of their cosmetics and the element of chance involved therein, and are thereby induced to buy and Eell respondents' cosmetics in
preference to cosmetics offered for sale and sold by competitors of
respondents who are likewise engaged in the sale and distr'ibutic;m
of cosmetics in commerce among and between the various States of
the United S~ates and in the District of Columbia and who do not
use the same or equivalent methods.. The use of said methods by
respondents, because of said game of chance, has a tendency and
capacity to and does unfairly divert trade to respondents from their
said competitors who do not use the came or equivalent methods,
and as a result thereof, substantial injury is being done and has been
done by respondents to competition in commerce between and among
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the vanous States of the United St!'Jes and m the District of
Columbia.
PAR. 7. In addition to the acts and practices hereinabove set forth,
the respondents have disseminated and are now disseminating, and
have caused and are now causing, the dissemination of false advertisements in the same manner as hereinabove set forth, with reference
to the effectiveness of the use of their various cosmetics to the effect
that said cosmetics will restore a youthful condition of the skin,
produce a youthful appearance, make skin younger, remove wrinkles
and worry lines, tone and strengthen the muscles, and help make
gums healthy, and also that the retail value or worth of said cosmetics is greatly in excess of the reguhr, usual, or customary retail
value or worth thereof.
In truth and in fact, the aforesaid sbtements, representations and
advertisements hereinabove set forth, and others similar thereto not
specifically set out herein, are false, misleading, and deceptive for
the reason that none of said preparations will restore a youthful
condition of the skin, produce a youthful appearance, make the skin
younger, remove wrinkles and worry lines, tone and strengthen the
muscles, or help make the gums healthy, nor are the said cosmetics
of the regular or customary retail value or worth as represented
by the respondents.
PAR. 8. The use by the respondents of the aforesaid acts and
practices and methods, and the aforesaid false, misleading, and deceptive representations, statements and advertisements, disseminated
as aforesaid, in soliciting and offering for sale and selling various
cosmetics by means of so-called prize contests, has had and now has
a tendency and capacity to and does mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken
belief that the aforesaid false, misleadinfr, and deceptive representations and statements are true, and induce a substantial portion of
the purchasing public to purchase quantities of respondents' cosmetics
on account of such erroneous and mistaken belief.
PAR. 9. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice and i!ljury of the public and
of respondents' competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS

TO

THE FACTS, AND

ORDER

Pursuant to the provisions of the Fe<lcral Trade Commission Act,
the Federal Trade Commission, on. the 24th day of January 1940,
435526m--42--vol.33----10
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issued and thereafter served its complaint in this proceeding upon
the respondents named in the caption hereof, charging them with
the use of unfair methods of competition in commerce. and unfair
and deceptive acts and practices in co~nmerce, in violation of the
provisions of said act. After the issuance of said complaint and
the filing of answers by all the respondents except Thomsen-IGng &
Co., Inc., evidence was introduced in support of the allegations of
the complaint by Curtis Shears and Donovan R. · Divet, attorneys
for the Commission before Randolph Preston, a duly appointed trial
examiner of the Commission theretofore designated by it to serve in
this proceeding. Said evidence was duly filed in the office of the
Commission. No testimony or other evidence was introduced by
any of the respondents or their attorneys.
A stipulation as to the facts was entered into between all the respondents herein and \V. T. Kelley, chief counsel of the Federal Trade
Commission, and approved by the Commission, in which it was
provided that the Commission may proceed upon such statement of
facts, including the inferences which may be drawn therefrom and
any testimony introduced in support of the charges of the complaint
and in opposition thereto, to make its findings as to the facts and
its conclusion based thereon, and to ent£r its order disposing of the
proceeding.
Thereafter this proceeding regularly came on for final hearing
before the Commission upon the said complaint, the answers thereto,
the evidence introduced on behalf of the Commission, the said stipulation as to the facts, briefs in support of the complaint and in opposition thereto, and the report of the trial examiner; and the Commission, having duly considered the matter and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Responden't, Thomsen-King & Co., Inc., was incorporated under the laws of the State of Illinois in the fall of 1939; its
principal office and place of business was located at 710 South Plymouth Court, in the city of Chicago, State of Illinois; respondent
George Thomsen was its president, respondent Amber M. McCluskey
was its secretary and treasurer, and respondent James L. Decker was
its majority stockholder; respondents, J. G. Hamer, D. Drown, and
II. Rosenstein, were its incorporators. This corporation was organized to take over the physical assets of Van Dear Products, Ltd.,
and to continue the business of engaging in "prize contests."
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Respondent, \Vinship Corporation, which was organized in the fall
of 1939 under the laws of the State of Iowa, is a corporation having
its principal place of business located in the city of Des Moines,
State of Iowa; respondent, Don ,V, Parmelee, was its president and
general manager. Respondent, Evelyn Henderson, from October 23,
1939, to December 20, 1939, was a member of its board of directors;
respondent George Schaffer, from October 22 to December 20, 1939,
was a member of its board of directors.
Respondent, F. \V. Fitch Co. is a corporation organized 1,mder the
laws of the State of Iowa, with its principal place of business located
at 305 Fifteenth Street in the city of Des Moines, State of Iowa.
It is engaged in the business of manufacturing beauty preparations,
perfumery, and other toiletries which it sells and ships in interstate
commerce. Respondents, Fred "\V. Fitch, Gail "\V. Fitch, Lucius \V.
Fitch, Lester R. Sandahl, and Richard H. Young, are officers of
respondent F. \V. Fitch Co.
Respondents, Fred \V. Fitch, Gail W. Fitch, Lucius \V. Fitch,
Lester R. · Sandahl, Richard H. Young, Mrs. Fred ·w. Fitch, 1\Irs.
Gail ,V. Fitch, Mrs. Lucius W. Fitch, Mrs. Lester R. Sandahl, and
1\Irs Richard H. Young, are copartners operating what was styled
"The Committee for General Investments," and who, together with
other investors, financed and aided in the financing of one or more
of the hereinaffer described "prize contests."
Respondents, James M. \Voodman, John E. \Voodman, Jesse L.
Stewart, 1\Ierrold Johnson, G. Fred Stayton, and Joseph Furth were
copartners or associates in business under various trade names, including "Woodman-Stewart Advertising Agency," and "Jesse L.
Stewart Advertising Agency," with their principal place of business
at 520 North Michigan Avenue, in the city of Chicago, State of
Illinois. They conducted "prize contests" and prepared the advertisements used in connection the1-ewith.
Respondent, \Valter Rubens, is an officer and director of Vanderbie
& Rubens, Inc., an advertising agency with its principal place of
business at 540 North Michigan A venue, in the city of Chicago, State
of Illinois.
Respondents, Sibley F. Everitt, Walter C. Phillips, Don \V.
Parmelee, Albert L. Bisson, Leta M. Clanton (now Leta M. Frazier),
George Schaffer, Evelyn Henderson, Glenn Tate, Paull!. Williams,
Richard E. Williams, Prentice '\V. Shaw, George Thomsen, Amber M.
McCluskey, James L. Decker, Steve \V. Phillips, \Varren Lee Eastman, Ernie A. Storesund, A. Leonard Anderson, Gerald G. Grant,
\V. \V. Young, and Paul Manning, at some time covered by the complaint herein were engaged, directly or imlirectly, in financing,
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operating or man.aging one or more of the hereinafter mentioned
prize contests.
Respondents, Claude T. Burnett (designated in the complaint as.
"Claude A. Burnett"), Ross J. Miller, and Joseph Kane, caused to be
incorporated "prize contest" companies and actively participated in
the control of their policies.
PAn. 2. Each of the respondents named in paragraph 1 hereof,
except the F. 1V. Fitch Co., J. G. Hamer, B. Brown, H. Rosenstein,
Claude T. Burnett, Ross J.l\Iiller, Joseph Kane, and 1Valter Rubens,
at some time prior to the issuance of the complaint herein, individually and in concert and cooperation with each other, have engaged,
directly or indirectly in the business of conducting prize contests
through various "contest companies" organized by them for the purpose of inducing the purchase of cosmetics through advertising matter mailed to members of the purchasing public located in various
States of the United States. When sales are made through said
contest companies to persons contacted by mail or other means, said
respondents ship and have shipped said cosmetics from their respective places of business,_ or direct from the manufacturers thereof, to
the purchasers located in various States of the United States other
than the State of origin of such shipments.
PAR. 3. In the course and conduct of said business, each of said
respondents, individually and in cooperation with one or more of
the other of said respondents, in the furtherance of a common plan
to do and perform the acts and practices hereinafter set out, and as
a part thereof, have organized and operated approximately sixteen
corporations or companies operating under trade names, :for the purpose of engaging in the dissemination of advertisements concerning
numerous prize contests, in order to induce the sale of certain cosmetics. 1Vhen one of these companies was cited to appear before the
Federal Trade Commission, the respondents in some cases would
enter into a stipulation with the Commission to cease and desist from
the acts and practices then being conducted, and after the execution
of such stipulation the respondents would make little, if any, effort
to comply with the terms of the stipulation, but instead, would either
discontinue or dissolve the particular operating company, organize a
new company, and proceed with substantially similar, and in some
instances identical, acts and practices which they had stipulated to
discontinue in the proceedings before the Commission. In some
instances complaints have been issued by the Commission against one
or more of the companies operated by said respondents, and the
respondents, during the pendency of such proceedings, would complete the particular prize contest involved and then dissolve ol'
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discontinue the particular company made respondent in such action,
and either file an admissive answer in the Commission's proceeding,
or enter a dilatory contest for the purpose of delay. During the
pendency of such proceedings, or after a cease and desist on1Pr has
been issued by the Commission, said respondents would organize nPw
~orporutions or companies, to continue substantially similar, and in
some instances identical, practices involved in said complaints anu
orders to cease and desist.
In furtherance of this plan it was the practice of said respondents
to frequently change the corporate or trade names used in promoting
the sale of such cosmetics, dissolve the existing company, distribute
its principal and profits, and transfer its physical properties to a
new company designed to take over the operation of the business
conducted by the former company. It was :further a part of said
plan that respondents would employ or designate new "prize managers" for some of the newly organized prize contests, and new officers and so-called owners of some of the new companies, to continue
such prize contests under new names and with a new personnel.
Such prize managers, officers, and so-called owners were such only
in name, and in most instances had no financial interest in such companies, and in some instances were financially irresponsible.
Among the companies so organized, discontinued, or dissolved, and
reorganized under the operation of said plan were the following:
Hazel Dawn Co.; Co-Ed, Inc.; Paramount Products Co.; Betty
White Corporation; Paradise Co.; Van Dear Products, Ltd.; Century
Co.; Sterling Co.; Knight Co.; Marena Co.; Lorna Gay Co.; E. M.
Davis Co.; Nannette Co.; Super-Franklin Co.; Thomsen-King &
Co., Inc.; 'Winship Corporation, and others.
In furtherance of said plan, and as a part thereof, said respondents
disseminated, or caused to be disseminated, to purchasers and prospective purchasers of said cosmetics, in and through the various
States of the United States and in the District of Columbia, letters,
circulars, telegrams, advertisements, and other forms of printed and
written matter, in which certain statements and representations were
made, as hereinafter set out, in paragraphs 4 and 7.
As as part of said plan and in furtherance thereof, the respondents
named in paragraph 1 hereof as composing the "Committee for General Investments," in their individual capacities counseled and aided
in the selection of so-called owners, officers, and prize managers of said
prize contest companies and aided in financing some of said companies; and in order to protect their financial investments therein,
said respondents employed or caused to be employed various indi,.iduals, to represent the interests of said committee and other inv1•s-
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tors from time to time in the management or operation of said
contest companies.
Some of said respondents, between 1933 and 1940, employed or
designated as owners, officers, or managers of said prize contest companies, persons having no actual financial interest in said company
and who served in the nominal capacity of owners; officers, and managers, in name only. Among and typical of said' respondents employed to act as officers and managers in name only was respondent
George Thomsen, who was employed as a bookkeeper by respondent
James L. Decker, owner of Van Dear Products Co., in Februaryt
1939. Shortly thereafter he was named director of said company but
had no voice in, or knowledge of, the policies, acts, practices, and
methods of business of said company outside of his work as bookkeeper. In the fall of 1939, James L. Decker designated said George
Thomsen as president of Thomsen-King & Co., Inc., and gave him
a check for $1,000, payable to Thomsen-King Co., Inc., which said
George Thomsen entered as payment for the stock issued by the
company to him, but he did not actually invest any money thereint
nor did he receive any compensation other than his salary as bookkeeper. At all times while George Thomsen was president of Thornsen-King & Co., Inc., rcsp(Jndent James L. Decker, Merrold Johnson
and Amber M. McCluskey directed the policies, acts, and practices
of said company.
The acts and practices of each of the said prize contest companiest
as well as the advertisements disseminated in interstate commerce
by said respondents through said companies, were substantially similar, and in many cases identical, with the acts and practices of the
other prize contest companies referred to herein, as were the advertisements disseminated through all said prize contest companies.
Some of the corporations, or the trade names used in promoting
the sales of said cosmetics, when dissolved or discontinued, as aforesaid, have distributed their principal and profits and transferred their
physical properties to another prize contest company, usually organized for the purpose of taking over the business of its predecessor
company.
For one year prior to September 1930, respondent Sibley F. Everitt
was employed by the Gates Manufacturing Co., of Chicago, and sold
a line of cosmetics under the trade name "Helen Dawn," through the
"one-pay, or non-progressive plan" of contest. In September 1930,
respondent James M. 'Voodman became associated with said respondent Everitt, and they purchased a quantity of the Helen Dawn cosmetics from said Gates Manufacturing Co. and offered said cosmetics
for sale through the prize contest plan of merchandising devised by
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respondents James M. Woodman and Jesse L. Stewart, who organized
the Woodman Advertising Co. (unincorporated )for the purpose of
devising, writing, and placing advertisements in periodicals, newspapers, and other"mediums. The 'Voodman Advertising Co. financed
through the usual trade credits, and placed, advertisements for many
of the prize contest companies hereinafter more particularly described,
including the Helen Dawn Co. The Helen Dawn Co. (unincorporated) was organized on or about December 27, 1930, in Chicago, Ill.,
for the purpose of selling cosmetics by means of prize contests. The
respondents Sibley F. Everitt, James M. 'Voodman, and John E.
Woodman were associated in the control and management of this
business. On or about January 1, 1931, the Helen Dawn Co. was
incorporated in the State of Illinois. After numerous complaints,
respondent Sibley F. Everitt, on or about November 10, 1931, signed
a stipulation, No. 0195, and presented same to the Federal Trade
Commission.
On February 10, 1934, respondents James M. 'Voodman and J olm
E. 'Voodman sold their stock in Woodman Advertising Agency to
Jesse L. Stewart, and in 1937 reorganized the agency as the Jesse L.
Stewart Co.
In 1\farch 1932, respondent James M. 'Voodman sold his stock in
the Dawn Co. to Sibley F. Everitt. Prior to this time respondent
James 1\f. ·woodman had purchased the assets of the E.l\f. Davis Co.
(unincorporated) which, prior to September 1931, had been in the
business of selling a line of household goods and cosmetics by houseto-house canvassing. Respondent James 1\f. 'Voodman had been one
of the incorporators of E. 1\f. Davis Co., Inc., and was also a director
and the secretary and treasurer of said Davis Co. and owned 60
percent of its stock.
In 1936, E. 1\I. Davis Co. conducted two sales promotion contests,
all the advertising in connection therewith being written and placed
through the ·woodman-Stewart Co., later the Jesse L. Stewart Co.
E. l\1. Davis Co. was dissolved May 7, 1937, but in January 1937,
Nannette, Inc., had been purchased by respondent James 1\I. Woodman to take over the physical assets of the company to be dissolved
and continue the prize contest business. During 1937, Nannette, Inc.,
·of which respondent James 1\f. ·woodman was president and majority
stockholder, conducted two prize contests, and the advertisements used
in connection therewith were written by and placed through the
Jesse L. Stewart Co.
On September 4, 1937, a complaint was issued by the Federal Trade
Commission against Nannette, Inc., and respondent James 1\f. 'Vood-
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man as president of said company, and shortly thereafter Nannette,
Inc., was dissolved.
·
Respondent Glenn Tate, who had formerly been a postoffice clerk,
was employed to act as president of the Super-Franklin Co., which
operated prize contests from the fall of 1937 to the spring of 1939,
using advertisements prepared and placed by the Jesse L. Stewart
Co. Respondent James l\I. '\Voodman was the majority stockholder
in this company and respondent Glenn Tate was given 199 shares
of stock of the said Super-Franklin Co. without his paying any consideration therefor. On the 28th day of September 1938, the Federal
Trade Commission issued a complaint agaim:t the Super-Franklin
Co., which is still pending before the Commission.
In 1931 and 1932, respondent Amber M. McCluskey, as office manager and auditor, and respondent James L. Decker as president, were
actively associated in the control and management of Co-Ed, Inc.,
successor to National Home Magazines, Inc., with which said respondents had formerly been associated. Respondents James L. Decker
and G. Fred Stayton had been associated with the '\V. D. Boyce Co.,
publishers, who ran magazine subscription contests. Co-Ed, Inc.,
was dissolved in 1932.
In the fall of 1938, Van Dear Products, Ltd., was organized, with
respondent Amber M. McCluskey as president, respondent George
Thomsen vice-president, and respondent James L. Decker secretary
and treasurer. The Van Dear Products, Ltd., purchased some of
the physical assets of the Super-Franklin Co.
In the fall of 1939, respondent Thomsen-King & Co., Inc., was·
organized, with respondent George Thomsen as president, respondent
Amber 1\f.l\fcCluskey, secretary and treasurer, and respondent James
L. Decker as majority stockholder. This company was organized to
take over the physical assets of Van Dear Products, Ltd., and continued the prize contests formerly conducted by Van Dear Products,
Ltd.
In the fall of 1932, respondents Sibley F. Everitt and G. Fred
Stayton organized the Paramount Products Co. of Des Moines, Iowa,
the entire capital of which was supplied by respondent Sibley F.
Everitt. After conducting one prize contest said company was dissolved in the spring of 1933, and in February 1934, respondent G.
Fred Stayton organized Paramount Products, Inc., of Des Moines,
which continued the prize contests. In April1934, respondent Albert
H. Bisson purchased stock in this company, as did also Leta l\I.
Clanton (now Frazier) in July of that year.
Respondent Sibley F. Everitt, after the dissolution of Paramount
Products Co. organized the Century Co. of Des Moines, and employed
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respondent Merrold Johnson as president of said company and Paul
H. W"illiams as attorney, in connection with the first prize contest
conducted by said company. Respondent Paul H. 'Williams, acting
as counsel, procured the charter for the Century Co. in 1933, and received 10 percent of the net profits of the company for his services.
On February 26, 1934, an informal hearing was held by the Special
Board of Investigation of the Federal Trade Commission as the result
of an application for complaint against the Century Co., at which
hearing respondent Paul H. Williams represented the Century Co.
and prepared a stipulation admitting the charges against said company and agreed to cease and desist from continuing the practices
complained of. Respondent Merrold Johnson signed the stipulation
as general manager of the company and submitted same to the Commission. On July 31, 1934, the company surrendered its corporate
charter. A prize contest was being conducted at this time by said
company, and from July 31, to August 31, 1934, said contest was
conducted as a partnership by respondents Merrold Jolmson and
Sibley F. Everitt, and the wife of the latter who is not a respondent.
On or about September 17, 1934, a complaint against the Century
Co. was issued by the Commission, and respondent Paul H. 'Vi11iams,
on or about October 1, 1934, filed with the Commission proof of
publication of the notice of dissolution of the company, whereupon
the Commission dismissed its complaint.
About October 6, 1934, respo~dent Paul H. 'Vi11iams procured a
charter for the St'f'rling Co. The wife of respondent Sibley F.
Everitt transferred the equipment of the Century Co. to the S~erling
Co. Respondent Paul H. 'Vi11iams was the active manager of this
company and respondent Sibley F. Everitt was actively associated in
its control·and management. Respondents Don W. Parmelee, George
Schaffer, and Evelyn Henderson were employed by the company but
had no financial or stock interest in it. Don ,V, Parmelee was desigI!ated as president; Paul H. Williams, Sibley F. Everitt, and Mrs.
Everitt were stockholders and managers. The Sterling Co. used the
same methods of selling cosmetics through prize contests as were used
by the Century Co., including the names and pictures of some of the
alleged prize winners of the latter company, and in its literature stated
that the said prizes had been won "in our former prize campaigns."
The Sterling Co. ran three prize contests from October 1933 to April
30, 1936, using the name of an employee as prize manager in each of
Eaid contests.
On or about November 15, 1035, the Commission issued a complaint
against the Sterling Co. and respondents Don. ,V. Parmelee, Sibley F.
Everitt and Paul H. Williams, Docket No. 2629, and on August 12,
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1936, the Commission issued a cease and desist order against said
respondents.
Three prize contests were conducted by the Sterling Co., the last
beginning in the fall of 1935 and ending April 30, 1936. These contests were operated under the name of respondent George Schaffer,
who was designated as "prize manager." Said respondent Schaffer
had been employed by the Century Co. in charge of the printing department and his duties and work were not changed. The Sterling
Co. was dissolved several months prior to August 12, 1936, and on or
about April30, 1936, respondent Paul H. 'Williams sold the equipment
of this company, through respondent Walter C. Phillips, to respondent
Hichard E. Williams.
In the late summer of 1933, respondent Walter C. Phillips had sel'nred and serviced the advertising account of the Century Co., as a
representative of the Archer Advertising Co. of Cincinnati, Ohio, and
when, in the spring of 1934, the Archer Co. went into bankruptcy, respondent ·walter C. Phillips took the Century account to the HeathSeehoff Co. of Chicago, Ill., opening offices in Des Moines, Iowa, where
be at first handled only the Century account, and later continued, in
servicing the advertising account of the Sterling Co., until May 1936.
In June 1936, respondents Richard E. Williams and w· alter C. Phil~
lips formed a partnership in which the latter had a one-third interest,
nnd traded under the name Knight Co. Walter C. Phillips managed
the affairs of the Knight Co., which started a new prize contest in the
fall of 1936. Respondent Richard E. 'Villiams obtained the funds
w:.th which to operate this company from respondents Lester R. Sandahl, Lucius ,V, Fitch, Gail W. Fitch, and Richard H. Young. Th&
Knight Co. operated under this arrangement from the fall of 1936 to
the spring of 1937. During the summer of 1937 the partnership between respondents Richard E. 'Villiams and Walter C. Phillips was
dissolved, and from the fall of 1937 till the spring of 1938, a similar ·
prize contest was operated under the trade name Marena Co., which
said trade name was filed of record in the name of respondent Richard
E. Williams. During this period, '\Valter C. Phillips was employell
by Richard E. 'Villiams as general manager of said Marena Company
:md received a salary and a percentage of the profits.
· Respondent Richard E. Williams obtained the money for the opera·
tion of the 1\larena Co. during this period by loans from the following
respondents: Gail '\V. Fitch, Lucius '\V. Fitch, Fred ,V, Fitch and
Richard H. Young; and from Lawrence DeGraff, Grace D('Graff,
George Shaw, C. E. Sandahl, Gertrude ,V, Fitch, and Letitia Fitch
(it not appearing that the six last named are r('spondents), and also
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received loans from the "Qommittee for General Investments," a partJlership, as set out in paragraph 1 hereof.
About August 1938, respondent Richard E. 'Villiams sold and
·conveyed the principal physical assets of the Knight Co. to respond·ent A. Leonard Anderson, who thereafter employed 'Varren Lee
E'astman as general manager of the Lorna Gay Co., a trade name
recorded in the company records of Polk County, Iowa, in the name
of said A. Leonard Anderson. In addition to his own investment, the
money used for the Lorna Gay Co. in conducting prize contests
was obtained by respondent Anderson from respondents Paul Manning, Gerald G. Grant, and 'Varren Lee Eastm:m, and from 1V. ,V,
Young, Amy 1Villiams, R. 1\f. Phillips, Kenneth 1\Iay, Catherine
McCombt C. E. Sandahl, C. L. Sandahl, Fred ·Gordon, Letitia Fitch
:and James Child (it not appearing that the 10 last named are
respondents), and also from the ·"Committee for General Investments," the membership of which has been hereinbefore set out.
The persons named who loaned money to respondents Richard E.
Williams or A. Leonard Anderson received, in addition to 6 percent
interest on the amounts so loaned, a percentage of the net profits
resulting from the operation of the Knight, Marena, and Lorna Gay
companies.
A large number of persons who had been employed by the Century,
Sterling, Knight, and Marena companies were employed by the
Lorna Gay Co. Respondent Don ,V. Parmelee was employed by the
Lorna Gay Co. to write advertising copy; respondent Ernie A.
Storesund, whose name was used as the prize manager for the Lorna
Gay Co. was actually shipping and receiving clerk, and worked in
that capacity, for the Century, Sterling, Knight, Marena and Lorna
Gay companies. Respondent George Schaffer, whose name was used
as prize manager of the Sterling Co. prize contests, was head of the
printing department of that company, and was also employed in the
same capacity by the Knight, Marena, and Lorna Gay companies.
Respondent Evelyn Henderson was employed by the Sterling Co.
as its secretary, and thereafter was also employed by the Knight and
Lorna Gay companies.
The contest conducted under the trade name Lorna Gay Co. ended
on May 30, 1939. On June 25, 1939, the Federal Trade Commission
issued its complaint (Docket 3833) and named as respondents some
of the operators and some of the other individuals who had loaned
money to the operators of the Knight, l\larena and Lorna Gay
companies. This complaint is still pending before the Commission.
Respondent ·1Vinship Corporation was organized in the fall of
1939, after complaint had been issued in Docket 3833, and listed as
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its officers respondent Don \V. !Parmele~, president; respondent
George Schaffer, vice-president; respondent Evelyn Hendersonr
secretary and treasurer.
After the dissolution of Paramount Products Co. of Des Moines,
Iowa, respondent G. Fred Stayton organized Paramount Products,
Inc., in which his sister, Leta M. Clanton (now Frazier) and respondent Albert L. Bisson were financially interested, as were also
other persons resident in Des Moines.
A hearing on an application for complaint against Paramount
Products, Inc., was held on July 25, 1935, after a stipulation (No.
0844) was signed by G. Fred Stayton as president of said company
on the 7th day of March 1935, and had been accepted by the Commission on :March 25, · 1935. On counsel's statement that this company was being dissolved, no action was taken, and on or about
October 26, 1935, the company was dissolved. In the meantime, on
August 30,.1935, G. Fred Stayton, as the sole incorporator, organized
the Betty \Vhite Corporation, of Des Moines, Iowa. Respondents
Albert L. Bisson and Leta M. Clanton (now Frazier) owned stock
in this corporation, which continued to operate said prize contests.
On the 29th day of June 1936, a complaint was issued by the
Federal Trade Commission, and on October 20, 1936, an order was
issued, against the Betty 'White Corporation and G. Fred Stayton,
Leta M. Clanton (Frazier) was the cashier and owner of $1,000
worth of stock of !Paramount Products, Inc., and the cashier, and
owner of 7% shares of stock, in the Betty White Corporation. After
the entry of the order against the Betty White Corporation and
respondent G. Fred Stayton, on October 20, 1936, respondent Albert
L. Bisson organized the Paradise Co. and caused same to be incorporated under the laws of the State of Illinois on or about August 25,
1936. Respondent Leta M. Clanton (Frazier) was cashier of this
corporation and owner of $5,000 of its stock; respondent Albert L.
Bisson was president of said corporation, and respondent Gerald G.
Grant was one of its stockholders. Beginning about August 25, 1936,
respondents Bisson, Clanton (Frazier), and others continued the
same scheme of prize contests under the name Paradise Co., operating
from Chicago, Ill.
On August 25, 1937, a complaint was issued by the Federal Trade
Commission naming the Paradise Co., and respondents Albert L.
Bisson, Leta M. Clanton (Frazier), Gerald G. Grant, and also Sylvan
B. Heininger, and Bertha E. Boeing. This case (Docket 3213) is
still pending before the Commission, as are the cases against Nannette
Co., Inc. (Docket 3223), Super-Franklin Co. (Docket 3613) and
Richard E. Williams, et al. (Docket 3833).
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Respondent Jesse L. Stewart became a partner in the firm o:f
Woodman-Stewart on January 1, 1931, which company was incorporated August 6, 1931, under the laws of the State o:f Illinois, with
respondent James M. Woodman as president. On February 10, 1934:,
respondent Jesse L. Stewart purchased all of the stock o:f the two
respondents James M. Woodman and John E. 'Voodman, and became president of said corporation. On November 19, 1937, the
name of the corporation was changed to J. L. Stewart & Co.
· Respondent Jesse L. Stewart owned 20 shares o:f stock in Helen
Dawn Co., which he sold to respondent Sibley F. Everitt in March
1932, and aided .in writing and causing the writing of advertising
for Helen Dawn Co., Paramount Products, Inc., Betty 'V'hite Corporation, E. M. Davis Co., Nannette, Inc., Paradise Co. and SuperFranklin Co.
Respondent Jesse L. Stewart, as president of the J. L. Stewart Co.,
~mployed G. Fred Stayton from September 11, 1937, to March 31,
1939; respondent Merrold Johnson from December 6, 1937, to July 17,
1939, and respondent Joseph Furth from May 19, 1935, to May 3, 1940.
Respondent John E. 'Voodman was associated with his father, respondent James M. 'Voodman, and with respondent Sibley F. Everitt
and others, in the control and management o:f the Helen Dawn Co.
On March 3, 1932, respondent John E. 'Voodman sold his stock interest in the Helen Dawn Co. to respondent Sibley F. Everitt, and
became a minority stockholder in the 'Voodman-Stewart Co., an
advertising agency, which stock he sold to respondent Jesse L. Stewart
on February 10, 1934.
Vanderbie & Rubens, Inc., advertising agency o:f which corporation
I·espondent ·walter Rubens is an officer and director, placed the advertising o:f respondent Thomsen-King & Co., Inc., and financed
through ordinary credit firms the advertising placed for said company.
Respondent \Varren Lee Eastman was employed by the Knight
Co. as manager o:f their prize contests from August 1936, to August
1937, and by Lorna Gay Co. as general manager from August 193839; he was also employed as office manager and buyer by the Marena
Co. Respondent Steve 1V. Phillips was employed by the Marena
Co. as manager o:f prize contests from August 1937 to August 1938.
Respondent Prentice ,V, Shaw acted as counsel for the Lorna Gay
Co. and respondent Winship Corporation, and on the 20th day of
December 1939, was appointed attorney in fact for the Winship Corporation, for the purpose of dissolving and winding up its affairs.
Respondent Prentice W. Shaw also acted as attorney in the incorporation of the Winship Corporation in the fall of 1939; and opened
on behalf of the corporation its "prize account" in a Des Moines bank.
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Respondent George Schaffer was employed by. the Sterling Co. as
the manager of its prize contests from June 1935 to .May 1936, and
was employed by the Knight Co., Marena Co., and Lorna Gay Co. and
the "Winship Corporation as head of their printing departments, and
was, from October 22, 1939, to December 20, 1939, a member of the
bol1rd of directors of the 'Vinship Corporation.
Some time subsequent to June 1936, respondents Richard E. Wil·
Iiams and ·walter C. Phillips entered into a limited partnership to
engage in operating and conducting a prize contest under the trade
name Knight Co. Richard E. ·williams received two-thirds of the
profits of the Knight Co., all of which except about 5 percent he
distributed to the investors under his contract with them during the
first prize· contest, and he so distributed the remainder of the profit
from the second prize contest with the exception of 10 percent, which
he retained. The first of these contests was run under the trade
name Knight Co., and the second under the trade name Marena Co.
During October 1938, after the physical assets of the Knight Co.
had been transferred by respondent Richard E. 'Villiams to respondent A. Leonard Anderson, respondents A. Leonard Anderson,
Fitch, R. H. Young and 'Varren Lee
Lester R. Sandahl, Lucius
Eastman opened up a checking account for the Lorna Gay Co.
at the Valley Savings Bank of Des Moines, Iowa. Respondent
Lucius ,V. Fitch was an officer of the respondent F. '\V. Fitch Co.
, and a director in said bank. Shortly thereafter the said bank,
without investigating the credit standing of either the Lorna Gay
Co. or its officers, loaned this company the sum of $10,000. The
loan was secured by a chattel mortgage on the equipment of said
company,. and was not guaranteed by any of the respondents herein.
In the course and conduct of said business the individual respondents herein, individually and in cooperation with one or more of
said respondents named herein, have engaged in the aforesaid acts
and practices in furtherance of a common plan to disseminate the
advertisements set out in paragraph 4 hereof, and in order to continue
said. business in interstate commerce.
PAR. 4. In the conduct and operation of the various prize contests
hereinbefore mentioned, said respondents, to the extent and in the
manner set out in paragraph 3 hereof, and through the Helen Dawn
Co., Co-Ed Co., Inc., Paramount Products Co., Betty White Cor·
poration, Paradise Co., Century Co., Sterling Co., Knight Co., Marena
Co., Lorna Gay Co., Van Dear Products, Ltd., E. M. Davis Co.,
Nannette, Inc., Super-Franklin Co., 1Vinship Corporation and Thorn·
sen-King & Co., Inc., have disseminated and have caused the dissern·
ination of false advertisements by means of the United States Mails,
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by insertions in newspapers and periodicals having a general circulation, and also in circulars and other printed or written matter,
all of which were distributed in co.mmerce among and between the
various States of the United States, and by other means, in commerce as "commerce" is defined in the Federal Trade Commission
Act, for the purpose of indueing, and w}lich are likely to induce,
directly or indirectly, the purchase of their said cosmetic products in
commerce as "commerce" is defined in the Federal Trade Commission
Act. Among and typical of the false statements and representations
contained in said. advertisements disseminated and caused to be
disseminated as aforesaid, are the following:
1. That the simple act of sending in a correct solution to a puzzle
or contest will entitle the contestant to one of the grand prize
awards, and that such prize will be given !ree without the expenditure of either money or work on the part of such contestant.
2. That said respondents are conducting a prize contest and giving free substantial sums of money or other awards as a means of
advertising their products.
3. That the recipient of a so-called "Grand Prize Promptness
Certificate" has gained an advantage for himself by virtue of skill
in solving a puzzle and that an award is guaranteed or assured by
simply mailing in such certificate to said respondents.
4. That the purchasers of small quantities of cosmetics stand in as
favorable a position as large quantity purchasers of said cosmetics,
offering them a favorable or reasonable chance of winning the grand
prize or any other of the cash prizes offered.
5. That the telegrams, requests for contestants' photographs and
other forms of encouragement received by contestants indicates that
said contestant is about to, or is certain or likely to, win a cash
prize in said contest.
6. That said cosmetics are of national reputation and are of such
quality that resale to the general public is not difficult.
7. That a money prize or reward is guaranteed to that person who
beco111es a member of one of the so-called "Prize Clubs," and that such
members are among the leading contestants.
8. That by the simple act of responding to the advertising of respondents and to literature received from respondents, and to the
requests therein made by respondents, such contestants will receive or
win a specified grand prize, or Yarious other prizes.
9. That hundreds have already won big cash prizes in similar
friendship campaigns conducted by the same prize company which
is conducting the current contest.
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10. That the preparations and products sold to persons who enter
said contest are sold at reduced prices and at less than an established
retail price and value.
11. That the recipient of points or votes in the form of a certificate
of award is the subject of a special favor or advantage not generally
extended to other individual contestants, and that the said points or
votes substantially enhance the chance of said recipient toward the
winning of one or more o£ the prizes offered by respondents,
12. That respondents under each of the trade names used by them
have lJeen in business for a long period of years and have an established reputation with respect to their products and for business
success.
13. That the giving of a certain order £or goods and the payment
of a specified amount therefor, will assure the contestant addressed
of securing a money prize.
14. That so-called advice and suggestions given in letters to contestants are due to a personal interest in the contestant addressed and
that such advice and suggestions are given exclusively to the one
addressed.
15. That such contestant or person addressed stands in a position
equal to or superior to that of other contestants, and has a favorable
or reasonable chance of winning the grand prize or various other of
the prizes offered.
16. That the prize company conducting the contest is a manufacturing concern and that such company originates, compounds, and prepares the preparations and products sold by it.
17. That there is no element of lottery in connection with the
content or sale of the merchan.dise.
18. That by answering promptly, or before a given date, the contestant will qualify for his share o£ the prize money that must be
given away for advertising purposes.
19. That the sending of one or more initial payments completely
qualifies the participant for the promptness prize, or other awards.
20. That the certificate of award, diploma, or other forms supplied
to the participant are good for an emolument or advantage not held by
other contestants.
21. That in the preliminary stages the contestant has already made
such progress that his choice of prize is requested, and that his score is
so high that a request for his photograph is warranted.
22. That the receipt of a facsimile check for various sums of money
indicates that the recipient is in a favorable or reasonable position to
win the amount indicated on said check.
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PAR. 5. Said advertisements are false and misleading in the follow·
ing material respects:
The puzzle or picture contest and offer of awards or prizes in connection therewith, is used solely as a means of obtaining the names
of people who will later be encouraged to enter a competitive selling
contest, and this puzzle contest is but the initial step in a system of
effecting sales.
In truth and in fact, respondents do not conduct any contest in·
volving competition among contestants in promptness or skill as a
means of advertising their products and of gaining publicity for the
aforesaid cosmetics. The picture puzzle advertised by respondents
is so simple of solution as to remove it from the category of a com·
petitive contest or contest of skill, and is such that a substantial
number, or the majority if not all, of the persons responding thereto
would submit correct solutions. The said advertised puzzle contest
and offer of awards or prizes in connection therewith, is but a deceptive form of "bait" or "decoy," attractive to the innocent, unwary,
and unsuspecting members of the buying public, and has been and is
used by respondents as the initial step in a system of effecting sales.
The various contests conducted by respondents are buying contests
requiring quantity purchases of respondents' cosmetic products by the
contestants or persons entered therein. The winning of a prize is
dependent upon the quantities of respondents' products which are
purchased by the individual contestants and has no material connection with the promptness or solution of any picture puzzle or other
form of contest. In fact, in order to win any such contest the contestant must necessarily purchase quantities of respondents' cosmetics
equal to, or in excess of, the awards or prizes granted. The sums of
money or other awards given by said respondents as prizes are not,
in fact, prizes, but instead, each constitutes a bonus for the sales made
by the individual contestant.
The conditions and requirements for winning a prize offered by
said respondents are neither easy nor simple. Respondents do not
generally disclose these facts, but otherwise so obscure them that for
the most part they are not ascertained by contestants or persons re.
sponding to such sales promotional literature until after said persons
have made one or more purchases of assortments of the cosmetics
distributed by said respondents.
The aforesaid false and misleading representations are join~d
together as integral parts of the system employed by respondents
in selling their products to persons responding to the puzzle or other
form of contest. Having first created the general impression in the
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minds of persons responding thereto that each has a certain or
reasonable chance of winning one or more of the prizes offered, the
plan moves to a system of awarding points or votes to contestants in
the form of printed certificates which, by their form and substance,
grossly exaggerate the value or significance of said award in relation
to the recipient's chance or chiJ.nces of winning any prize. Such practice also serves to, and does in fact, create and enliven the impression
that the recipient does, in fact, have a certain or reasonable chance
of winning a prize.
By means of such certificates and accompanying circulars and letters, said respondents create the impression in the mind of the recipient that such recipient is the subject of a special favor or advantage
as a contestant, and that the award of points or votes is, in itself,
sufficient to entitle the recipient to consideration as a contestant at the
time of the final award of prizes. The award of points or votes following the initial award is conditioned solely upon, and made incident to, purchase orders for products of said respondents.
The interest and zeal of each respondent to acquire additional
points, or votes, through purchases, are repeatedly heightened by way
of false and materially misleading assurances, requests for photographs, statements implying personal interest in the particular contestant, and other means implying that such contestant is sure or
certain to be a winner of one of the prizes offered by these companies. By these means repeated orders are thus induced, in the
course of which, sales resistance is further decreased by means of
:false and misleading statements and representations with reference
to the reputed quality and value, and the prices of the products
offered. It is not made clear to each contestant that these contests
are sellin~ contests until after one or more purchases have been
made, and these companies also misrepresent the standing of individual contestants, as a means of stimulating additional purchases.
In the course and conduct of their various prize contests, said
respondents do not grant any special favor or interest to any particular contestant, as represented and implied, and the representations
made by the respondents to the effect that any particular contestant
has an advantage toward the winning of any prize offered is without
basis of fact, and serves only as a stimulation for the purchase of
additional cosmetics. The awards of points or votes in the early
stages of the contest, and incident to the first purchase order, have
no material or substantial value, and, as among the great majority
of recipients, the same do not give rise to, or materially or substan·
tially enhance, the chance or chances of winning any money or prize.
The majority of persons addressed by respondents at no time stand
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in any position affording them a favorable chance of winning the
grand prize, or any other of the money prizes offered. The products
offered are not of established reputation, in use among usual retail
outlets, are not offered at a reduction in established retail prices,
and are not introductory, or for advertising purposes.
PAR. 6. By the aforesaid means, respondents accomplish the maximum number of sales in the course of the system's operation, and
as a result, have sold, entirely through and by means of each contest,
to between 10,000 and 234,000 individual contestants, each of whom
was induced to spend sums of money ranging from a few dollars up
to and including-, in one instance, $11,000. By this practice respondents have sold as much as $1,643,000 in cosmetics to contestants in one
of said contests.
At various stages of progress of the contest, respondents furnished
to contestants, and urged the use by them of certain punch or pull
cards, or other devices involving a lottery or game of chance in the
resale of the products purchased by contestants from respondents.
The sale of cosmetics to the purchasing public in this manner
involves a game of chance, or the sale of a chance to procure said
cosmetics through a lottery in which the article to be purchased and
the price to be paid for such article are determined entirely by
chanee. Respondents thus supply to and place in the hands of
others the means of conducting lotteries in the sale of their cosmetics.
The sale of said cosmetics by and through the use of such sales plans
or methods is a pr!tetice of a sort which is contrary to an established
public policy of the Government of the United States of America,
and in violation of the criminal laws of many of the States of the
United States.
.
Many persons, firms, and corporations who sell or distribute cosmetics in competition with respondents, as hereinabove o.lleged, are
unwilling to adopt or use said plans or methods, or any method
involving a lottery, game of chance or the sale of a chance to select
and pay for said cosmetics by chance, or any other methods that are
contrary to public policy or in violation of criminal statutes, and
such competitors refrain therefrom. Many persons have been
attracted by said sales plans or methods employed by respondents in
the sale and distribution of their cosmetics and the element of chance
involved therein, and have been thereby induced to buy and sell
respondents' cosmetics in preference to cosmetics offered for sale and
sold by competitors of respondents who are likewise engaged in the
sale and distribution of cosmetics in commerce among and between
the various States of the United States and ill the District of
Columbia., and who do not use the same or equivalent methods. The
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use of said methods by respondents, because of such lottery or game
of chance, has the tendency and capacity to, and does, unfairly divert
trade to respondents from their said competitors who do not use the
same or equivalent methods, and as a result thereof, substantial
injury is being done and has been done by respondents to competition
in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 7. In addition to the acts and practices hereinabove set
forth, said respondents have disseminated and are now disseminating, and have caused and are now causing the dissemination
of, false advertisements, in the same mann~r as hereinabove set
forth, with reference to the effectiveness of the use of their various
cosmetics, to the effect that said cosmetics will restore a youthful
condition of the skin, produce a youthful appearance, make skin
younger, remove wrinkles and worry lines, tone and strengthen the
muscles, help make gums healthy, and also that the retail value or
worth of said cosmetics is greatly in excess of the prices at which
they are offered.
In truth and in fact, the aforesaid statements, representations,
and advertisements hereinabove set forth, and others similar thereto
not specifically set-out herein, are false, misleading and deceptive,
for the reason that none of said preparations will restore a youthful
condition of the skin, produce a youthful appearance, make the skin
younger, remove wrinkles and worry lines, tone and strengthen the
muscles, or help make the gums healthy, nor are the said cosmetics
·of the regular or customary retail value or worth as represented by
the respondents.
PAR. 8. The use by said respondents of the aforesaid acts and practices, and methods, and the aforesaid false, misleading and deceptive
representations, statements and advertisements, disseminated as afore.said, in soliciting and offering for sale and selling various cosmetics
by means of so-called prize contests, has had and now has a tendency
and capacity to, and does, mislead and deceive a substantial portion
<>f the purchasing public into the erroneous and mistaken belief that
the aforesaid false, misleading, and deceptive representations and
statements are true, and induce a substantial portion of the purchasing
public to purchase quantities of respondents' cosmetics on account
of such erroneous and mistaken belief, and as a result thereof, trade
has been unfairly diverted to respondents from their said competitors.
CONCLUSION

The acts and practices of the respondents-except J. G. Hamer,
D. Drown, II. Rosenstein, Claude T. Burnett, Ross J. l\Iil1er, Jost>ph
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Kane, and F. W. Fitch Co.-and 'Valter Rubens-as herein found,
are all to the prejudice and injury of th.e public and of respondents'
competitors, and constitute unfair methods of ·competition in com- ·
merce, and unfair and deceptive acts and practices in commerce,
within the intent and meaning of the Federal Trade Commission Act.
For more than 10 years last past, respondents--except J. G. Hamer,
B. Brown, H. Rosenstein, Claude T. Burnett, Ross J. 1\Iiller, Joseph
Kane, 'Valter Rubens, and the F. W. Fitch Co.-have entered into
and engaged in wrongful and unlawful understandings and agreements with each other, and with others, to do and continue to do, di:
rectly or indirectly; the unlawful acts and practices as herein set forth,
in furtherance of a common plan, in order to continue said business in
interstate commerce and to avoid and render ineffectual the orders
and other processes of the Federal Trade Commission; and such acts
and practices are all to the prejudice and injury of the public and of
their competitors, and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of all
the respondents except Thomsen-King & Co., Inc., evidence introduced before Randolph Preston, a duly appointed trial examiner of
the Commission theretofore designateu by it, in support of the allegations of the complaint, the report of the trial examiner thereon, a
stipulation as to the facts, and briefs filed on behalf of the Commission and of respondents; and tbe Commission having made its findings as to the facts and its conclusion that all of the respondents
except J. G. Hamer, n. Brown, H. Rosenstein, Claude T. Burnett,
Ross J. :Miller, Joseph Kane, Walter Rubens, and the F. W. Fitch
Co., a corporation, have violated the provisions of the Federal Trade
Commission Act.
·
It is ordered, That the respondents, Thomsen-King Sv Co., Inc.,
The Winship Corporation (corporations), and their respPctive officers,
directors, agents, representatives, and employees, and n•spondents
.TamPs l\I. 'Vomlman, Je!:ise L. Stewart, l\lerrold John~on, G. Fred
Stayton, Joseph Furth, AlLert L. llisson, Leta .M. Frazier (formerly
Leta l\1. Clanton), Glenn Tate, George Thomsen, .\mLet· l\1. 1\IcCluskey, James L. Decker, Sibley F. Everitt, Walter G. Phillips, Paul
II. 'Villiams, Don 1\l. Parmelee ( nametl in complaint as Don 'V.
Parmelee), George Schaffer, E\·elyu Henderson, Richard E. Wil-
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Iiams, Prentice W. Shaw, John E. Woodman, Steve W. Phillips,
Warren Lee Eastman, Ernie A. Storesund, A. Leonard Anderson,
Gerald G. Grant, W. W. Young, Paul Manning, Fred W. Fitch, Mrs.
Fred W. Fitch, Lucius W. Fitch, Mrs. Lucius W. Fitch, Gail W.
Fitch, Mrs. Gail W. Fitch, Lester R. Sandahl, Mrs. Lester R. Sandahl,
Richard H. Young, and Mrs. Richard H. Young, individuals, and
their respective representatives, agents, and employees, either individually or by any concerted or cooperative action, agreement, or
understanding between any two or more of the respondents, or between any one or more of said respondents and others, directly or
indirectly, or through any corporate or other device, in connection
with the offering for sale, sale and distribution of cosmetics, toilet
preparations or other items of merchandise, do forthwith cease and
desist from :
· 1. Disseminating or causing to be disseminated any advertisement
by means of the United-States mails, or by any means in commerce as
'(commerce" is defined in the Federal Trade Commission Act, in connection with a contest wherein the purchase or sale of cosmetics or
other articles of merchandise is 'essential to participation in any
awards given, which advertisement(a) Represents directly or by implication that the respondents are
conducting a contest confined to th~ solution of a picture puzzle or
any similar device which involves only competition in skill in submitting solutions thereof, without the expenditure of either money or
work on the part of contestants in order to win a prize, or that the
respondents are conducting a contest of any character other th~n one
wherein the purchase or sale by the contestants of cosmetics or other
articles of merchandise is essential to participation in any grand
prize, cash prize o·r other award to be given.
(b) Represents directly or by implication that the respondents are
giving away a substantial sum of money or merchandise in the form
of prizes to a certain limited number of persons ·as an introductory or
advertising offer through a contest, when the conduct of such so-called
contest in fact constitutes the ordinary and usual course of business
followed by the respondents.
(c) Represents, directly or by implication, that the a wards or prizes
0ffered will be determined or augmented by promptness in answering
the advertisement of respondents or in cop1plying with similar conditions named therein.
(d) Represents, directly or by implication, that the winning of the
grand prize or any other prize offered by the respondents depends in
whole or in part upon lot or chance.
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(e) Represents, directly or by implication, that the preparatio~s
and products sold to persons who enter said contest are sold at wholesale prices, or at special prices not available to the genera] public.
(f) Represents, directly or by implication, that respondents' various
products are of national reputation, or that said p1'oducts a~e of such
t'!tlality that resale to the general public is not difficult.
(g) Represents, directly or by implication, that any of the responderits are _manufactui'ing concerns, or that they originate, prepare or
compound the preparations and products sold by them.
1
(h) Represents, directly or by implication, that respondents' cosmetic preparations, or any of them, will restore a youthful condition
to the skin, produce a youthful appearance, make the skin younger,
remove wrinkles or woiTY lines, tone or strengthen the muscles, or
that respondents' dental preparations help to make gums healthy; or
( i) Fails to reveal to prospective contestants that participation in
the awards giYen depends in whole qr in part, as the case may be,
upon the purchase or sale of cosmetics or other articles of merchandise.
2. Disseminating or causing to be disseminated any advertisement,
by any means, for the purpose of inducing, or which is likely to
induce, directly or indirectly, the purchase in commerce as "commerce"
is defined in the Federal Trade Commission Act, of any of their said
preparations, which advertisements contain any of the representations
prohibited in paragraph 1 hereof.
3. Representing, directly or indirectly, in connection with the offering for sale, sale, and distribution of cosmetics, toilet preparations,·
and other items of merchandise in commerce as "commerce" is defined
in the Federal Trade Commission- Act, by means of a contest wherein
the purchase or sale of cosmetics or other articles of merchandise is
essential to participation in any of the awards given.
(a.) That offers made to individual contestants are exclusive to the
individual addressed, and that such individual has been selected for
special individual favor, or has been granted an exclusive advantage
in a contest, or that credits given or offered give the recipient thereof
substantial, advanced standing in a contest over that of others entered
therein, or that such credits are given or offered to the individual
addressed, exclusively.
(b) That letters written to contestants and prospective contestants
are personal to the one addressed, or .that the person addressed is
about to be the recipient of the grand prize or other prize offered, or
that there is nothing to buy or sell in order to participate in the
gr-and prize contest.
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(c) That the giving of a certain order for goods and the payment
of a specified amount therefor will assure the contestant addressed of
securing a money prize or other a ward.
(d) That the respondents, or any one connected with them has a
personal interest in any particular contestant, by means of letters
giving so-called advice or suggestions to such contestant, or that such
letters of advice are given exclusively to the contestant addressed.
4. The use, in connection with the offering :for sale, sale, and distribution of cosmetics, toilet preparations, or other items of merchandise in commerce, as "commerce" is defined in the Federal Trade
Commission Act, by means of a contest wherein the purchase or sale
of cosmetics or other articles of merchandise is essential to participation in any awards given, of( a) Congratulatory letters, requests for photographs, purported
membership certificates in so-called prize clubs, certificates of award,
diplomas, facsimile checks, or Qther similar means, during the course
of any so-called contest, which imply that the recipient is about to
win a cash prize, grand prize, or other award in such contest, or
that said contestant is within a class which is certain to win some
award to be given during the course of the contest.
(b) Advertising matter in any contest in which are set-out a
portion of the terms and conditions the contestant will be required
to meet, without stating that said terms and conditions so. specified
nnd set-out are, in fact, only a portion of the requirements which must
be met by contestants in order to enter into or win the contest
advertised by the respondents.
(c) Advertising matter in any contest which does not disclose all
of the terms and conditions which must be performed by the contestant in order to be successful in winning any prize in said contest.
5. Selling or distributing in commerce as "commerce" is defined
in the Federal Trade Commission Act, cosmetics or any merchandise so packed and assembled that sales of such merchandise to the
public are to be made or may be made by means of a game of chance,
gift enterprise, or lottery scheme.
Supplying to or placing in the hands of others, push or pull cards,
pull tabs, punchboards, or other lottery devices, with either assortments of cosmetics or any other merchandise, or separately, which
said push cards, pull cards, pull tabs, punchboards, or other lottery
devices are to be used, or may be used in selling or distributing said
merchandise to the public.
Selling or otherwise disposing of cofmetics or any merchandise
by means of a game of chance, gift enterprise, or lottery scheme.
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It is further ordered, That the compbint herein be, and the same
hereby is, dismissed as to respondents J. G. Hamer, B. Brown, H.
Rosenstein, Claude T. Burnett, Ross J. Miller, Joseph Kane, and
Walter Rubens, individuals, and F. vV. Fitch Co., a corporation.
It is further ordered, That Thomsen-King & Co., Inc., and The
1Vinship Corporation, corporations, Jrrmes M. ·woodman, Jesse L.
Stewart, Merrold Johnson, G. Fred Stayton, Joseph Furth, Albert
L. Bisson, Leta l\I. Frazier, Glenn Tate, George Thomsen, Amber M.
McCluskey, James L. Decker, Sibley F. Everitt, ·walter C. Phillips,
Paul H. ·williams, Don l\L Parmelee, G(10rge Schaffer, Evelyn Henderson, Richard E. vVilliams, Prentice ,V. Shaw, John E. 'Voodman,
Steve "\V. Phillips, 'Varren Lee Eastman, Ernie A. Storesund, A.
Leonard Anderson, Gerald G. Grant, "\V. "\V. Young, Paul Manning,
Fred vV. Fitch, Mrs. Fred ,V. Fitch, Lucius ,V, Fitch, Mrs. Lucius
W. Fitch, Gail "\V. Fitch, Mrs. Gail ·w. Fitch, Lester R. Sandahl,
Mrs. Lester R. Sandahl, Richard H. Y,mng, and Mrs. Richard H.
Young, shall, within 60 days after service upon them of this order,
file with the Commission a report in writing, setting forth in detail
the manner and form in which they have complied with this order.
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IN THE MA'ITER OF

OMEGA MANUFACTURING COMPANY, INC., TRADING AS
OMEGA ELECTROLYSIS INSTITUTE, AND MILTON L.
BROWNSHIELD, INDIVIDUALLY AND AS AN OFFICER
'!HEREOF
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. :! OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4146.

Complaint, Jfay 31,

19-~0-Deds-ion,

June 12, 19.U

Where a corporation, and an individual who was an officer thereof and formulated, controlled, and directed its policies, acts and practices, engaged in
interstate sale and distribution of a device or apparatus designated as the
"Omega Home Use Portable l\Iachine" and as "Omega 1\fethod," for removal
of unwanted hair; by advertisements disseminated through the mails, in
magazines, circulars, leaflets, pamphlets, and other advertising literature(a) Represented that s~ld device was an effective, efficient, safe and scientific
apparatus for the electrolytic removal of superfluous hair by Individual
self-application at home, that such remoYal of hair was permanent, and
that said device was foolproof, painless, plea8ant, quick, simple, and easy
to use, and would have no Ill effects upon the body;
Facts beil'g its operation required the services of a skilled operator acquainted
with anatomy and physiology, particularly of the areas to be covered, and
also witl! bacteriology and sepsis, as well as with the properties of the
machine used ; proper use by lay person was extremely difficult, while
improper use might cause scarring, pitting, or infection, with particular
dnn~er where used on pigmented or cancerous moles or syphilltlc lesions
and possibility of infection leading to nbscess of th•~ brain; use thereof was
not painless or pleasant, since Insertion of the needle and the electric
current might be very painful, depending upon the toleration of the individual skin; and it would not remm·e superfluous hair quickly, but process
required a long time, since hairs must be removed lnrlividnally and care
taken not to remove those adjacent because of danger to the tissue; and
(b) Failed to reveal facts material in the light of aforesaid representations and
that use of said device under prescribed or usual conditions might result
Jn permanent disfigurement or cause Infections or other irreparable injury
to health, and that said device should not be used to remove hair from
cancerous or syphilitic lesions, pigmented moles, or other areas showing
pathological conditions;
With effect of misleading and deceiving a substantial IJOrtion of the purchasing
public into the mistaken belief that such rept·e8entations were true, anll of
Inducing lt, because of such belief, to purchase their said device or
apparatus:
Ileld, That such nets and practices, under the circumstances set forth, were all
to the prejudice and injury of the publlc and constituted unfair and
deceptive acts and practices ln commerce.
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Before Mr. RobertS. Hall, trial examiner.
Mr. William, L. Taggart for the Commission.
Mr. Samuel Z. Ooken., of New York City, for respondents.
Co:r.rPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
nnd by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Omega Manufacturing Co., Inc., a corporation, trauing as Omega Electrolysis Institute,
and Milton L. Brownshield, individually and as an officer of saicl
corporation, hereinafter referred to as respondents, have violated the
provisions of the said act, and it appearing to the Commission that a
pro(l('eding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Omega Manufacturing Co., Inc., is a corporation
createu, organized, and existing under and by virtue of the laws of
the State of New York, with its office and principal place of business
at 516 Fifth Avenue, New York, N.Y., from which address said corporate respondent also transacts business as Omega Electrolysis Institute. Milton L. Brownshield is an individual, and is also president
and treasurer of Omega Manufacturing Co., Inc., with his office and
principal place of business at the same address as said corporate
·
respondent.
Respondent, Milton L. Brownshield, as an officer of said corporate
respondent, formulates, controls, and directs the policies, acts, and
practices of said corporate respondent. Said respondents act in conjunction and cooperation with each other in performing the acts and
practices hereinafter alleged.
PAR. 2. The respondents are now, and for more than one year last
past have been, engaged in the sale and distribution of a certain device
or apparatus, designated as the Omega Home Use Portable. Machine,
recommended for use in the electrolytic removal of superfluous hair
from the human body by individual self-application in the home.
In the course and conduct of their business, the respondents cause
said device or apparatus when sold to be transported from their place
of businrss in the State of New York to purchasers thrreof located in
varivus other ~tates of the United States and in the District of
Columbia.
Respondf:'nts maintain and at all times mentioned herein, have
maintained a course of trade in said device or apparatus in commerce
bctwel'n and among the various States of the United States and in
the District of Columbia.
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PAR. 3. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements
concerning their said product by the United States mails and by
various other means in commerce, as commerce is defined in the
Federal Trade Commission Act, for the purpose of inducing, and
which are likely to induce, directly or indirectly, the purchase of
said product; and respondents have also disseminated and are now
disseminating, and have caused and are now causing the dissemination
of, false advertisements concerning their said product, by various
means, for the· purpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of their said product in commerce,
as commerce is defined in the Federal Trade Commission Act.
Among and typical of, the false, misleading, and deceptive stataments
and representations contained in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by
United States mails, by advertisements in magazines, and by
circulars, leaflets, pamphlets, and other advertising literature, are
the following : ·

Unsightly Hair Removed
Don't suffer another minute from the mental agony and embarrassment of
superfluous hair. You can remove it quickly, easily, painlessly in the privacy
of your own home-never to grow again. Omega Method kills the hair root.
It is a thoroughly tested safe way to be rid of unwanted hair. Successfully
used by thousands of women and the profession. \Vr.ite for free information
today.
Omega Electrolysis,
19 W. 44th St., N. Y. C.
Unsightly Hair Removed In Your Own Home.

New simple modern method
No longer
need you feel self-conscious! See how simple and effective Is this new professionally proven successful way. Use it In your own home.
Our experts have designed an instrument that Is perfect for self treatment.
As manufacturers of electrolysis equipment we recommend it without reservation. Removal of unwanted hair. Permanent, pleasant.
Omega Is the 1\lodern Way. Remove unwanted hair-once--never to return I
Omega Method Is Foolproof-Pleasant-Permanent.
You can use it alone without assistance. It's foolproof.
There Is nothing to cause pain-no burn-It is safe-efficient performance.
Designed for perfection. SafP as a flashlight. Can be used on any part of
the face or body-remove hair on eyebrows-face-bridge of nose.
Omega Is the only scientific electrolysis needle-it is a modern marvel.
Electrolysis bas the endorsement of the medical profession.
Respectful of the Codes of Ethics of the 1\Iedical Societies.
will rid you safely and permanently of unpleasant superfluous hair.

PAR. 4. Dy the use of the representations hereinabove set forth and
other representations similar thereto not specifically set out herein,
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the respondents represent that their device, designated as Omego
Home Use Portable Machine, is an effective, efficient, safe and scientific apparatus for the electrolytic remove! of superfluous hair from
the human body by individual self-application in the home, that the
removal of said hair is permanent; that it is foolproof, painless,
pleasant, quick, simple and easy to use, and will have no ill effects
upon the human body. ·
PAR. 5. In truth and in fact, the device or apparatus sold and distributed by the respondents as aforesaid,.designated as Omega Home
Use Portable Machine, is composed principally of an electric battery
to which is attached two cords, one cord terminating in an electrode
and the other cord terminating in a needle. The said needle is inserted into the hair follicle for the purpose of destroying the root of
the hair by electrolysis, which process may cause serious injury to
health. The said device is not an effective, efficient and scientific
apparatus for the electrolytic removal of superfluous hair from the
human body by individual self-application in the home. Said device
will not accomplish the results claimed by the respondents and is not
safe, foolproof and painless when used by the unskilled lay public.
PAR. 6. In addition to the representations hereinabove set forth,
the respondents have also engaged in the dissemination of false adver. tisements in the manner above set forth in that said advertisements
so disseminated fail to reveal that the use of said device under the
conditions prescribed in said advertisements, or under such conditions as are customary or usual, may result in serious and irreparable
injury to health.
The use of said device under the conditions prescril?ed in said advertisements or under such conditions as are customary or usual by
persons not trained in the technique of removing superfluous hair
from the human body by electrolysis may result in serious or irreparable injury to health or permanent disfigurement.
Such use, as aforesaid, may result in local infections, erysipelas,
skin burns, scarring, metallic tattoo marks, pitting and permanent
disfigurement. 'Vhen infection occurs in the nose, on the upper lip
or over the glabella, it may be so serious as to cause irreparable injury to health, and in those instances where the device and method
are applied to cancerous or syphilitic lesions, which are not recognizable as such by the layman, fatal consequences may result from
infection.
The use by the respondents of the foregoing false, deceptive and
misleading statrments and representations with rrspect to their device or apparatus, disseminated as aforesaid, has had and now ha~
the capacity and tendency to, and does, mislead and deceive a sub-
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stantial portion of the purchasing public into the erroneous and mistaken belief that such statements, representations and advertisements
are true and induce a portion of the purchasing public, because of
such erroneous and mistaken belief, to purchase respondents' said
device or apparatus.
PAR. 7. Tlie aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public and .
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 31, 1940, issued and subsequently served its complaint upon the respondents, Omega .Manufacturing Co., Inc., a corporation, trading as Omega Electrolysis
Institute, and Milton L. Brownshield, individually and as officer of
said corporation, charging them with the use of unfair and deceptive
acts and practices in commerce in violation of the provisions of said
act. After the issuance of said complaint and the filing of respondents' answer thereto, testimony and other evidence in support of the
allegations of said complaint were introduced by William L. Taggart,
attorney for the Commission, and in opposition to the allegations of
the complaint by Samuel Z. Cohen, attorney for the respondents,
before Robert S. Hall, a trial examiner of the Commission theretofore
duly designated by it, and said testimony and other evidence were
duly recorded and filed in the office of the Commission. Thereafter, this proceeding regularly came on for final hearing before the
Commission on said complaint, answer thereto, testimony and other
evidence, report of the trial examiner upon the evidence, brief in
support of the complaint (no brief having been filed by the respondents or oral argument requested), and the Commission having duly
considered the matter and being now fully auvised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Omega Manufacturing Co., Inc., is a corporation
created, organized and existing under and by virtue of the laws of
the State of New York, with its office and principal place of business
at 516 Fifth Avenue, New York, N. Y., from which address said
corporate respondent also transacts business as Omega Electrolysis
Institute. 1\Iilton L. Brownshield is an individual, and is also presi·
dent and treasurer of Omega Manufacturing Co., Inc., with his office
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principal place of business at the same address as said corporate
respondent.
Respondent, l\lilton L. Brownshield, as an officer of said corporate
1·espondent, formulates, controls, and dire.cts the policies, acts and
practices of said corporate respondent. Said respondents act in conjunction and cooperation with e~ch other in performing the acts and
practices hereinafter found.
PAR. 2. The respondents are now, and for more than one year last
past have been, engaged in the sale and distribution of a certain
de>ice or apparatus, designated as the "Ome.ga Home Use Portable
· Machine" and us "Omega Method," recommended for use in the
electrolytic removal o~ superfluous hair from the human body by
individual sel£-applicntion in the home.
In the course and conduct of their business, the respondents cause
said device or apr-.aratus when sold to be transported from their
place of business in the State of New York to purchasers thereof
located in various .:>ther States of the United States and in the
District of Columbia.
Respondents maintain and at all times mentioned herein, have
maintained a course of trade in said device or apparatus in commerce between and among the various States of the United States
and in the District of Columbia.
P.An. 3. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements
concerning their said product by the United States mails and by
various other means in commerce, as "commerce" is defined in the
Federal Trade Commission Act, for the purpose of inducing, and
which are likely to induce, directly or indirectly, the purchase of said
product; and respondents have also disseminated and are now disseminating, and have caused and are now causing the dissemination
of, false advertisements concerning their said product, by various
means, for the purpose of inducing, and which are likely to induce, ·
directly or indirectly, the purchase of their said product in commerce, as "commerce" is defined in the Federal Trade Commission
Act. Among and typical of the false, misleading, and. deceptive
statements and rE>presentations contained in said false advertisements,
disseminated and causE>d to be disseminated, as hereinabove set forth,
by United States mails, by advertisements in magazines. and by circulars, leaflets, pamphlets, and other advertising literature, are the
following:
Unsightly llalr Removed
Don't F!Ufl'(>r another mlnut~> from the mental agony and (>mbarrnssment of
superfluous hair. You can remove It quickly, easily, painlessly in the privacy
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of your own home-never to grow again. Omega Method kills the hair root.
It is a thoroughly tested safe way to be rid of unwanted hair. Successfully
used by thousands of women and the profession. Write for free information
today.
€)mega Electrolysis,
19 W. 44th St., N. Y. C.
Unsightly Hair Removed ln Your Own Home. New simple modern method
will rid you safely and permanently of unpleasant superfluous hair. No longer
need you feel self-conscious! See how simply and effective is this new professlonai;y proven successful way. Use it In your own homE
Our experts have designed an instrument that is perfect for self treatment.
As manufacturers of electrolysis equipment we recommend it without reservation. RPmoval of unwanted hair. Permanent, pleasant.
Omega Is the Modern Way. Remove unwanted hair-once-never to return!
Omega Method is Foolproof-Pleasant-Permanent.
You can use it alone without assistance. It's foolproof.
There is nothing to cause pain-no burn-it is safe-efficient performance.
Designed for perfection. Safe as a flashlight. Can be used on any part of
the face or body-remove hair on eyebrows-face-bridge of nose.
Omega is the only scientific electrolysis needle-it is a modern marvel.
Electrolysis has the endorsement of the medical profess!on.
Respectful of the Codes of Ethics of the Medical Societies.

PAR. 4. By the use of the representations hereinabove set forth and
other representations similar thereto not specifically set out herein,
the respondents represent that their device, designated as Omega
Home Use Portable Machine or Omega Method, is an effective,
efficient, safe, and scientific apparatus for the electrolytic removal of
superfluous hair from the human body by individual self-application
in the home; that the removal ·of said hair is permanent; that it is
foolproof, painless, pleasant, quick, simple and easy to use, and
will have no ill effects upon the human body.
PAR. 5. The device or apparatus sold and distributed by the
respondents as aforesaid designated as Omega Home Use Portable
Machine or Omega Method is composed principally of an electric battery to which is attached a cord terminated by a needle. The needle.
·is inserted into the hair follicle, usually from 1/16 to 3/16 of an inch
beneath the surface of the skin. The current produced by the device
brings about a chemical action which destroys the root of the hair.
The operation of this device requires the services of a skilled operator who must be acquainted with anatomy and physiology, particularly of the areas to be covered, and also with bacteriology and
sepsis, as well as the properties of the machine used. The skin mu~t
be properly examined and prepared before the use of electrolysis and
the operator must be able to determine when enough current has been
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used, as the amount of current necessary depends upon differences in
response of the hair fol1ic1e treated.
It is extremely difficult for a lay person to properly use this device
and to insert the needle naturally so as to reach the hair follicle without injury to the surrounding tissue. Improper use of this device
might cause scarring, pitting, or infection. There is particular
danger in the use of this device on the areas of the upper lip or
around the nose by reason of the nature of the blood supply and
the lymphatic system in that area, enabling an infection to easily
spread up through the nose to the sinuses or the brain, causing abscess
of the brain, with very serious results.
The use of this device to remove hairs from some pigmented
moles may have very serious consequences, as it might stimulate the
pigmented cells to growth terminating in cancer which ordinarily
would remain in the quiescent state, and the insertion of this needle
into a cancerous mole might cause dissemination· of the cancer cells
all over the body. The use of this device to remove hairs from
syphilitic lesions or other areas showing local pathological conditions
might produce serious injury.
Respondents' device is not painless or pleasant to use, as the insertion of the needle as provided in the use of this device, together with
the electric current, is very painful, depending upon the toleration
of the individu(tl skin upon which the device is used. It will not
remove superfluous hair quickly, but is a process requiring a long
period of time, as the hairs must be removed individually and care
must be taken not to remove adjacent hairs during one operation~
because of the danger to the tissue.
PAR. 6. In addition to the representations hereina hove set forth,
respondents are also engaged in the dissemination of false advertisements in the manner above set forth, in that said advertisements so
disseminated fail to reveal facts material in the light of such representations and fail to reveal that the use of said device or apparatus
under conditions prescribed in said advertisements or under such
conditions as are customary or usual may result in permanent disfigurement or cause infections or other irreparable injury to health
and that said device should not be used to remove hair from cancerous
or syphilitic lesions, pigmented moles, or other areas showing local
pathological conditions.
PAR. 7. The use by the respondents of the foregoing false, deceptive, and misleading statements and representations with resrwct to
their device or apparatus, disseminated as aforesaid, has had, and
now has, the capacity and tendency to, and does, mislead and deceive
a substantial portion of the purchasing public into the erroneous and
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mistaken belief that such statements, representations and advertisements are true and induces a portion of the purchasing public, because
of such erroneous and mistaken belief, to purchase respondents' said
device or apparatus.
CONCLUSION

The aforesaid acts and practices of the respondents as herem found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent ancl
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of the
respondents, testimony and other evidence taken before Robert S.
Hall, a trial e.samin'er of the Commission theretofore duly designated
by it, in support of th~ allegations of said complaint and in opposition thereto, report of the trial examiner upon the evidence and brief
filed in support of tl1e complaint, and the Commission having P.1ade
its findings as to the facts and its conclusion that said respondents
have violated the provisions of the Federal Trade Commission Act.
It is ordered, That the re!'pondent, Omega Manufacturing Co., Inc.,
a corporation, trading as Omega Electrolysis Institute or tradi.1g
under any other trade name, and its officers, and respondent Milton
L. Brownshield, an individual and their respective representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution
of their device or apparatus designated as "Omega Home Use Portable Machine," or "Omega Method," or of any other device or
apparatus of substantially similar composition or construction or
possessing substantially similar properties, whether sold under the
same name or under any other name, do forthwith cease and desist
from directly or indirectly:
1. Disseminating, or causing to be disseminated, any advertisement
by means of the United States mails or by any means in commerce
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference, that respondents' device "Omega Home Use Portable Machine," or "Omega
Method," is a safe device for the electrolytic removal of superfluous
hair from the human body by individual self-application in the
home; that said device is painless, pleasant, quick or simple and easy
to use; that said device will have no ill effects upon the human body,
or which advertisement fails to reveal that the use of said device or
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:apparatus by persons not trained in the technique of removing superfluous hair from the human body by electrolysis may result in permaJlent disfigurement, cause infections or other irreparable injury to
health, and that said device should not be used to remove hair from
-cancerous or syphilitic lesions, pigmented moles or other areas showjug local pathological conditions;
2. Disseminating, or causing to be disseminated, any advertisement by any means, for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase in commerce as "commerce" is defined in the Federal Trade Commission Act, of said device
<>r apparatus designated "Omega Home Use Portable Machine," or
"Omega Method," which advertisement contains any of the repre~entations prohibited in paragraph 1 hereof or which fails to reveal
that the use of said device or apparatus by persons not trained in the
technique of removing superfluous hair from the human body by
electrolysis may result in permanent disfigurement, cause infections
<>r other irreparable injury to health, and that said device should
not be used to remove hair from cancerous or syphilitic lesions, pigmented moles or other areas showing local pathological conditions.
It is further ordered, That the respondents shall, within 10 days
after service upon them of this order, file with the Commission an
interim report in writing, stating whether they intend to comply with
this order and, if so, the manner and form in which they intend to
comply, and that within 60 days after service upon them of this order,
said respondents shall file with the Commission a report in writing,
setting forth in detail the manner and fo~m in which they have complied with this order.
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IN THE MATTER OF

:MAX COHEN, TRADING AS UNITED SALES COMPANY,
UNITED ART DISPLAY AND SALES COMPANY, ETC.
COMPLAINT, FI~DINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,161.

Complaint, June 13, 191,0-Decision, June If, 1941

Where an individual engaged In Interstate sale and distribution of photographic
enlargements and frames therefor by h'ouse to house canvassing in various states; soliciting orders for enlargements through his "Initial salesmen" or "grabbers" who traveled in crews of varying size under crew
managers, and whose general plan was to call upon the prospect, usually
the woman of the house, making a $2 charge for an enlargement, with
one-half payable as a deposit and retained as the "grabber's" commission,
while the balance was payable on delivery of the picture by the second
agent or "proof passe~:" and frame salesman( a) Falsely represented that his business was operated under the sanction
of the United States Supreme Court through a statement on the "Authorization and Identification Certificate," supplied its salesmen, rPndtng
"The Bearer of This Document Is Operating Under the Sanction of THE
UNITED STATES SUPRt:ME COURT * * * The bearer of this dnc:ulllent Is
engage(] In Interstate Commerce, a fieltl over which' only tile Federul
Gpvernment has jurisdiction";
(b) Falsely repres en ted on order blanks or "Certificates" and orally through
his salesmen, directly or by implication, that Its colored ur tinted photographic enlargements were paintings;
(c) Repreliented to prospects that said imli'fidual, doing business under
different trade names, was engaged in procuring pictures for use in art
displays and magazine advertisements, that a contest was being conducted
at which a number of pictures were to be exhibited and that the customer
wh·ose picture was selected would receive from $100 to $2,000, dependent
upon the revenue obtained from the agency which might use It; advising
prospect, after looking over various photographs and selecting one or
more, that the picture would certainly win a prize, but that in order to
enter it it would be necessary to have an enlargement made at a cost
of $2; and
(d) Represented through the second representative or "passer" calling with
customer's enlargement, th'at the picture had been selected in a preliminary
contest to compete for first prize or to be put on e:x:bibitlon at Chicago.
Kansas City, or other large city, but that in order to enter it In such final
contest or exhibit It would be 11ecessary that the picture be tinted or
framed In a certain way, and that said representative or "paSlier" was
in a position to supply the necessary frame, and that individual referred to
would pay half the cost thereof, varying from $6.00 to $14.00 to the
customer, and from 70 cents to $2 to individual afore~ald;
Facts being said individual wns not en~aged in securing ph'otographs for
advertising, or In conducting contests or displaying exhibits ot them.

UNITED SALE& CO., ETC.

176

177

Complaint

but primarily in the sale of enlargements and frames therefor, to accomJJ!ishment of which there were directed said elaborate sales metlwds;
representation tllat a particular picture had won a prize was false and
fraudulrnt and made solely to induce purchase of a frame, of which he
did not pay one-h'alf the cost, being Oli the contrary, engaged In sale of
frames costing him from 70 cents to $2 at aforesaid exot·bitant pdces,
and his initial offer of 10 by 16 photographic enlargement for $2 was not
a special advertising offer, as set forth on salesman's order blank, but
his regular method of securing orders ;
With the result of placing in the hands of salesmen a means of misleading and
deceiving the pm·cbasing public and with tire effect of misleading and
deceiving a substantial portion thereof into the erroneous belief that the
said representations were true, and of tbet·eby inducing the purchase
of substantial quantities of said enlargements and frames:
Reld, That such acts and .practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
ueceptive acts and practices In commerce.

Before Mr. Randolph Preston, trial examiner.
Mr. Merle P. Lyon for the Commission.
Minton & Minton, of Los Angeles, Calif., for ·respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that 1\Iax Cohen, an
individual, trading variously as United Sales Co., United Art Display
and Sales Co., Art Display Co., United Art D~splay Co., and United
Display Co., hereinafter referred to as the respondent, has violated
the provisions of the said act, and it appearing to the Commission
that a.. proceeding by it in respect. thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent l\Iax Cohen is an individual trading
-variously as United Sales Co., United Art Display and Sales Co.,
Art Display Co., United Art Display Co., and United Display Co.,
with his principal office and place of business located at 4042 South
Broadway Place, Los Angeles, Calif. Respondent is now, and for
several years last past has been, engaged in the sale and distribution
of photographic enlargements and of frames therefor. Respondent,
through the medium of salesmen or representatives appointed by him
as agents in his behalf, sells his products to customers located in
States other than 'the State of California. In consummating such
sales and in distributing such products, respondent causes the photographic enlargements and frames, when sold by him, to be transported from his place of business in Los Angeles in the State of
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California to the purchasers thereof located in various other States
of the United States and in the District of Columbia. In the course
and conduct of his said business, respondent maintains, and at all
times mentioned herein has maintained, a course of trade in said
products in commerce among and between the various States of the
United States and in the District of Columbia.
P .AB. 2. In the course and conduct of his said business, respondent
causes agents and representatives employed by him to visit the homeH
of prospective customers in the cjties, towns, aml rural communities
of the various States of the United States. The sales plan employed
by respondent involves the use of two types· of agents. The first
type of agent, known in the trade as a "grabber" or "initial solicitor,"
makes the initial contact with the prospective purchaser by means
of a house-to-house canvass ostensibly for the purpose of obtaining
photographs, usually of children, for enlargement. The second type
of agent used is the "proof passer" or frame salesman who delivers
the enlargement and ·endeavors to sell a frame therefor.
PAR. 3. Respondent supplies to both the initial salesmen and frame
salesmen an "Authorization and Identification Certificate" for use in
connection with sales made on behalf of his various trade name companies, by means of which the respondent represents that the salesman is a duly authorized agent of the respondent and is acting under
the sanction of the Supreme Court of the United States, which certificate reads in part as follows:
This ls to certify that the bearer -------------------- whose signature appears below, is authorized to take orders for our portraits, miniatures and oil
J•aintings providing that such orders are taken on. our contracts tmd In accordance
with the printed stipulations • • •.
The Bearer of This Document ls Operating Under the Sanction of The United
States l:!upreme Court. ~'be bearer of this document Is engaged in Interstate
Commerce, a field over which only the Federal Government has jurisdiction.
PAR. 4. The initial salesmen travel in crews of varying size who are
under the immediate supervision of crew managers employed, controlled, and directed by the respondent. The orders for enlargements,
together with the original pictures, are transmitted to respondent at
his home office in Los Angeles, Calif., and the enlargement work is doM
by a photographer employed by respondent on a contract basis of 25
<'ents per enlargement. Hespondent charges. $2 for making a 10- by
16-inch enlargement of a photograph or snapshot, one-half of which
mm is required as a deposit at the time the order is taken. The balance
i:; payable at the time the enlargement is delivered. The initial
solicitor kreps the deposit paid by the customer and receives onefourth of the remainder, if and when paid by tlw customer. He also
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participates in the receipts from the sales of frames to those customers
whose orders for enlargements are taken by him.
PAR. 5. The initial salesmen carry order blanks, supplied to thEml
by respondent. These order blanks, designated as "certificates" read,
in part, as follows :
Special Advertising Offer
One Beautiful Duo Tone Reproduction For $2.00. In ot·der to select pictures.
!or our home exhibit we will make you one of our beautiful Duo Tone Reprodu~
tions, size 10 by 16, black and white, unframed for only $2.00.
Valuable Prizes Will Be Awarded To All Portraits Framed and Accepted For
Art Exhibit.

These salesmen represent to the prospective customer that the
respondent is engaged in securing photographs of children to be
sold for advertising purposes to manufacturers of children's products; that there is a large demand for such pictures, and that substantial sums of money are paid then•for. Specific refetences are
then made to a picture supposedly sold by the respondent to some
large nationally recognized manufacturer of children's products, or
to amounts customarily paid by such concerns for pictures of children. These salesmen then represent that, in order to obtain acceptable pictures, the respondent is conducting a contest in which valuable prizes are awarded, such as large cash prizes, wrist watches,
radios, silverware, vacuum cleaners, cameras, pearls, and jewelry.
In addition to the prizes given, it is further represented that the
winning pictures are to be placed on display in exhibits conducted
by the responden.t in leading cities throughout the United States.
After thus securing the attention and interest of the prospective
c.ustomer, the salesman requests permirsion to examine pictures of
the children of the prospective customer, and after an apparent
careful scrutiny of available pictures the salesman selects one which
he declares to be an outstanding picture, one that is practically
certain of winning a prize in the contest.
The salesman then represents to the rrospective customer that all
pictures entered into the contest must be of a uniform size, 10 by 16
inches, and that the respondent will make an enlargement of the
picture for $2. During the sales talk the initial solicitor carefully
refrains from any reference to frames, and if any question relative
thereto is raised by the customer, the S'Llesman assures the customer
that she will not be required to purchase a frame in order to enter
the contest, and that the only cost to. the customer will be the $2
pnid for the enlargement. After the customer is induced by the
aforesaid representations to sign the order for the enlargement, she
pays the $1 deposit to the Ra1esman, who thereupon forwards the
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original picture and order to the respondent as hereinbefore set-out.
Respondent's salesman and representatives conceal and have concealed from purchasers at the time the photographic enlargement
is ordered that it will be delivered in such a peculiar form, shape,
and size that it will be impossible for the customer thereafter to
obtain a frame to fit it except from the respondent and at prices
exacted by respondent therefor.
Respondent through and by means of ~::tlesmen variously represents
that the tinted enlargements of photographs are oil paintings, paintings or hand-painted portraits.
PAR. 6. After the enlargements have been made, the original pictures and enlargements thereof are sent by respondent to other salesmen employed by respondent, who are known in the trade as "proof
passers." The sale of enlargements is merely incidental to respondent's plan of operation, the entire sales plan and each of its integral
and component parts having been studiously devised for the purpose
of inducing and procuring the sale of frames. The "proof passer"
or frame salesman delivers the enlargement to the customer, collects
the unpaid balance on the photographic enlargement and seeks to
sell the customer a frame for the picture.
In furtherance of this plan and for the purpose of inducing the
sale of a frame, the frame salesman informs the customer that
such customer's photograph has been selected in the preliminary
judging as one of four pictures to receive prizes, and that a final
judging will subsequently. be held to determine the rating ·of these
foar pictures. He explains that in order to enter the picture in the
final judging it is necessary to have it framed, and calls the customer's attention to the provision of the written order previously
taken by the initial salesman providing that "valuable prizes will
be awarded to all portraits framed and accepted for art exhibits."
He further represents that the respondent will pay half the cost of
the frame, and will, in addition, make an oil painting of the picture
free of charge. He further represents that the customer cannot
possibly lose, since the value of even the fourth prize is in excess
of the amount required to be paid for the frame.
lly means of the aforesaid representation or variations thereof,
the customer in many cases is induced and persuaded to sign an
order for a frame. The frame salesman collects a deposit on said
order, and the transaction is consummated in the manner more particularly hereinafter set forth.
Frame salesmen receive their entire remuneration from commissions on the sale of frames, ranging from 35 to 45 percent, depending on the cost of the frame selected by the customer. If the

UNITED SALES CO., ETC.

176

181

Complaint

frame salesman is successful in receiving an order for the frame,
he forwards the original picture and enlargement back to the respondent in Los Angeles, for tinting and framing of the enlaregement.
The frame and tinted enlargement is then sent by respondent direct, to the customer by parcel post c. o. d. for the balance remaining
due on the frame. Frames are sold by respondent at three 'prices,
to wit, $7.90, $9.90 and $14.90, depending on the frame selected.
The cost of said frames to the respondent is respectively $1.25, $1.35
and $2.30, plus 60 cents for the glass therefor.
If the customer refuses to purchase a frame or to pay for a frame
after same has been ordered, respondent in many instances refuses
to deliver the original treasured family photograph borrowed from
the customer until a frame is ordered or a balance claimed on a frame
is paid in full.
PAR. 7. In truth and in fact, all of the representations hereinabove set forth are false, fraudulent, and misleading. Respondent
is not engaged in securing photographs of children to be sold for
advertising purposes to manufacturers of children's products, or in
selling such photographs, or i"n conducting contests or displaying
exhibits of such photographs. ,Respondent is engaged primarily
and actually in the sale of enlargements and frap1es therefor, and
all of the elaborate and deceptive sales methods employed by him
are directed to that end. The purported prize contests are not bona
fide, and no radios, watches, cash awards, silverware, or other substantial prizes have been given for selected pictures. In some cases
respondent purports to exhibit framed pictures in his place of business and he and his photographic assistant act as judges in "awarding" prizes therefor. In all instances, however, the "prizes" given
consist either of a strand of imitation pearls, a cheap billfold, or
an autograph book, which cost the respondent from 30 to 60 cents
each. No prizes of value are awarded. In no instance is there any
judging of pictures which have not been returned for tinting and
framing. The representations of respondent's salesmen to the effect
that a particular picture has won a prize are wholly false and fraudulent, and are made solely to induce the purchn.se of a frame. The
respondent does not pay hal£ the cost of the frame, but in fact is
engaged in the sale at exhorbitant prices of frames purchased by
him at wholesale for resale to the public through the methods hereinbefore set out. Respondent does not produce or sell an "oil painting" or "hand-painted portrait" but merely a tinted or colored photographic enlargement. Respondent has never sold any pictures to
manufacturers of children's products or to others, and has never
made arrangements with any individual or concer•1 to supply pic-
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tures. for advertising or other purposes. Respondent's initial offer
of $2 for a photographic 10- by 16-inch enlargement is not a "special
advertising offer," but is his regular, usual, and ordinary method of
securing orders for enlargements. Respondent's business is not operated under the sanction of the United States Supreme Court or
any other court or tribunal.
PAR. 8. The acts and practices of the respondent and his method
of operation as hereinbefore described further place in the hands
of salesmen a means and instrumentality for misleading and deceiving
the purchasing public.
PAR. 9. The acts and practices of the respondent, as herein set
forth, have had, and now have, the capacity and tendency to, and
do, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such representations are true, and induce the purchase of substantial quantities of
respondent's said photographic enlargements and of frames therefor
because of such erroneous and mistaken belief.
PAR. 10. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and me~ning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission
Ar•, the Federal Trade Commission, on June 13, 1940, issued and
subsequently served its complaint in this proceeding upon the respondent, Max Cohen, an individual trading variously as United
Sales Co., United Art Display and Sales Co., Art Display Co., United
Art Display Co., and United Display Co., charging him with the
use of unfair and deceptive acts and practices in commerce in viola:tion of the provisions of said act. After the issuance of said
complaint and the filing of respondent's answer thereto, testimony
and other evidence in support of the allegations of said complaint
were introduced by Floyd 0. Collins, attorney for the Commission,
and in opposition to the allegations of the complaint by Albert N.
Minton, attorney for the respondent,. before Randolph Preston, a
trial examiner of the Commission theretofore duly designated by it,
and said testimony and other evidence were duly recorded and filed in
the office of the Commission. Thereafter, the proceeding regularly
came on for final hearing before the Commission on said comp~aint,
answer thereto, testimony and other evidence, report of the trial examiner upon the evidence and exceptions filed thereto, and brief in
support of the complaint (the respondent not having filed brief and
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-oral argument not having been requested), and the Commission having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, l\fax Cohen, is an individual trading
variously as United Sales Co., United Art Display and Sales Co.,
Art Display Co., United Art Display Co., and United Display Co.,
with his principal office and place of business located at 4042 South
Broadway Place, Los Angeles, Calif. Respondent is now, and for
several years last past has been, engaged in the sale and distribution
-of photographic enlargement and of frames therefor. Respondent,
through the medium of salesmen or representatives appointed by
him, as agents in his behalf, sells his products to customers located
in States of the United States other than the State of California.
In consummating such sales and in distributing such products, respondent causes the photographic enlargements and frames, when
sold by him, to be transported from his place of business in Los
Angeles, State of California, to purchasers thereof located in various
<>ther States of the United States. In the course and conduct of
his business the respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said products in commerce among and between the various States of the United States.
PAR. 2. In the course and conduct of his said business, respondent
causes agents and representatives employed by him to visit the
homes of prospective customers in cities, towns, and rural communities of various States of the United States. The sales plan employed by respondent involved the use of two types of agents. The
first type of agent, known to the trade as a "grabber" or "initial
solicitor," makes the initial contact with the prospective purchaser
by means of a house-to-house canvass, ostensibly for the purpose of
obtaining photographs, usually of children, for enlargement. The
second type of agent used is the "Proof passer" or frame salesman, who delivers the enlargement and endeavors to sell a frame.
therefor.
PAn. 3. Respondent supplies to both the initial sales1nen and ft·ame
salesmen an "Authorization and Identification Certificate" for use in
<:onnection with sales made on behalf of his various trade name companies, by means of which the respondent represents that the salesman is a duly authorized agent of the respondent and is acting under
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the sanction of the Supreme Court of the United States, which
certificate reads in part as follows :
This is to certify that the bearer,
Whose signature appears below, is authorized to take orders for our portraits.
miniatures, and oil paintings providing that such orders are taken on ourcontracts and in accordance with the printed stipulations.
He is further authorized to collect deposits which are to be credited to the
purchase price. THE CUSTOMER IS TO RECEIVE A PRINTED RECEIPT FOR DEPOSIT PAID.
The authority herein invested is to explre--------------------------19___ _
I>ate------------------------------

The above authorization bears the signature of the trade name company under which respondent is operating at the time such certificate
is issued. In addition to this certificate, the respondent also issues a
purported certificate- reading in part as follows:
The Bearer of This I>ocument is Operating Under the Sanction of
THE UNITED STATES SUPREME COURT

* * *
The bearer of this document is engaged in Interstate Comme1·ce, a field over
which only the Federal Government has jurisdiction.
PAR. 4. The initial salesmen or "grabbers" travel in crews of varying size, who are under the immediate supervision of crew managers
employed by the respondent. The orders for enlargements, together
with the original pictures, are transmitted to the respondent at his
home office in Los Angeles, Calif., and the enlargement work is done
by a photographer employed by the respondent on a contract basis.
A charge of $2 for enlarging a photograph 10 by 16 inches in black
and white is quoted to the customer, one-half of which sum is required
as a deposit at the time the order is taken, which the "grabber" retains
as his commission. The balance is payable at the time the enlargement is delivered, of which the crew manager retains 50 cents, th~
"proof passer" 15 cents, leaving a balance of 35 cents for the respondent to cover cost of enlargement. This amount is not sufficient to
cover cost of enlargement and the profit in respondent's plan is
depen<lent upon the ability of the "proof passer" to sell the custon1er
a frame.
PAR. 5. The initial salesmen carry order blanks supplied to them
by the respondent. These order blanks, designated as "Certificates,"
l"{'au in part as follows:

Special Adn'rtlsing Ol'fer
One Beautiful I>uo Tone Reproduction for $2.00. In order to select picture,;
for our home exhibit we wlll make you one of our beautiful Duo Tone ne·
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productions, size 1() by 16, black and white, unframed for only $2.00. Valuable
Prizes will be awarded to all portraits framed and accepted for art exhibit.
Our a wards are final.

The general plan followed by such initial salesman was to call upon
.a prospect, usually the woman of the house, and state that he had
l1eard from some neighbor or other person that the prospective customer had a very beautiful young child and that the respondent,
under one of his several trade names, was looking for· a picture to
be used in art display and JDagazine advertisements. He further
represented that a contest was being conducted at which a number
Qf pictures were to be displayed and that certain pictures would be
selected for advertising purposes; and that the prospective.._ customer,
if her picture should be selected, would receive from $100 to $2,000,
dependent upon the revenue obtained from the magazine or advertising agency which might use such picture.
After looking over various· photographs, the representative would
select one or more, with the assurance that the picture would certainly win a prize but that the owner would hear from the company
later. It was then explained that in order to enter a picture in such
contest or exhibit it would be necessary to have an enlargement made
at a cost of $2, of which the representative usually collected $1 at
the time. A week or more later another representative of the respondent technically known as a "passer" would appear with the enlarged photograph and usually assure the customer that the picture
had been selected in a preliminary contest a.s one of a limited number
to compete for first prize or to be put upon exhibition at Chicago,
Kansas City, or some of the larger cities of the country. The customer
was then advised by the "passer" that, in order the enter such picture
in the final contest or exhibit, it would be necessary that the picture
be tinted or painted and framed in a certain way and that he was in
a position to supply the necessary frame, and that the respondent
Would pny hal£ the cost of the frame. The prices of the frames to
the customer varied from $6.90 to $14.90, which frames cost the respondent 70 cents, 85 cents, $1.50, and $2, respectively. If the customer paid for the frame in full, the picture and frame were usually
delivered to such customer, but if the customer refused to buy a frame
the enlargement was usually delivered upon payment of $2 as stated.
· PAn. G. The aforesaid statements and representations comprisin~
respondent's sales plan are false, decl:'ptive, and misleading. Respondent is not en~aged in secm·in~ photographs to be sold for ad"VE'rtising purposes or in selling suc-h photographs or in conducting
contests or displnyin~ exhibits of such photographs. Respondent is
engaged primnri1y and actually in the sn]e of enlargements and frames
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therefor, and all of the elaborate and dec£>ptive sales methods em'ployeu by him are directed to that end. The respondent has never
sold or attempted to sell any pictures to advertisers and has never·
made arrangements with auy individual or concern to supply pictures for advertising or other purposes. The respondent displays
pictures in his place of business from time to time, not as a competitive contest but solely for the purpose of inducing persons who may
come into his place of business to purchase photographic enlargements. The representations of respondent's salesmen to the effect
that a particular picture has won a prize are wholly false and fraudulent ·and are made solely to induce the purchase of a frame. The
respondent does not pay half the cost of the frame but, in fact, is
engaged in the sale at exorbitant prices of· frames purchased by him
at wholesale for resale to the public through the methods hereinbefore
set out.
Respondent does not produce or sell oil paintings, as represented
by salesmen and in his certificate described in paragraph 3 hereof,
but merely sells tinted or colored photographic enlargements. Respondent's initial offer of $2 for a photographic 10- by 16-inch enlargement is not a special advertising offer but is the regular, usual, and
ordinary method of securing orders for enlargements.
Respondent's business is not operated under sanction of the United
States Supreme Court or any other court or tribunal.
PAR. 7. The acts and practices of the respondent and his method
of operation as hereinabove described further place in the hands of
salesmen a means and instrumentality for misleading and deceiving
the purchasing public.
PAR. 8. The a.cts and practices of the respondent as herein set
forth have had, and now have, capacity and tendency to, and do,
mislead an<~ deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such representations are
true and induce the purchase of substantial quantitites of respondent's said photographic enlargements and frames therefor because of
such erroneous and mistaken belief.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com·
mission upon the complaint of the Commission, answer of the re·
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spondent, testimony and other evidence before Randolph Preston, a
trial examiner of the Commission theretofore duly designated by it,
in support of the allegations of said complaint and in opposition
thereto, and the report of the trial examiner upon the evidence and
exceptions thereto and briefs filed herein, and the Commission having
made its findings us to the facts and its conclusion that said respondent has violated the provisions of the Federal Trade Commission
Act.
It is orde·red, That the respondent, Max Cohen, an individual, trading as United Sales Co., United Art Display and Sales Co., Art Display Co., United Art Display Co., and United Display Co., or under
any other trade name, and his agents, representatives, and employees,
directly or through any corporate or other device, in connection with
offering for sale, sale, and distribution of photographic enlargements
and of frames therefor in commerce as "commerce" is defined in th~
Federal Trade Commission Act, do forthwith cease and desist from:
1. Representing, directly or by inference, that colored or tinted
pictures, photographs, or photographic enlargements are paintings.
2. Representing that the respondent is engaged in the business of
procuring pictures for use in advertising of various products or that
any picture so procured by him will be sold or offered for sale to any
advertiser, or otherwise misrepresenting the nature of respondent's
businpss or the purposes for which pictures are procured.
3. Representing that pictures submitted to respondent or photographic enlargements made therefrom will be entered in any picture
contest unless such contest is then, in fact, being conducted and such
pictures or photographic enlargements are eligible for entry therein,
or otherwise misrepresenting the existence of any picture contest or
the eligibility of customers' pictures or photographic enlargements
therein ..,
4. Representing that any photograph or colored enlargement of a
photograph has been entered in any competitive competition or that
any award has been made to such photograph or enlargement in such
competitive competition.
5. Representing that respondent is conducting any special campaign or advertising campaign in any particular place or locality
unless such campaign is, in fact, then being conducted in such locality
for such purpose.
6. Representing as customary or regular prices or values for pictures or frames, prices and values which are, in fact, fictitious and
greatly in excess of the prices at which said pictures or frames are
regularly and customarily offered for sale and sold in the normal and
usual course of business.
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7. Representing that the respondent will pay half the cost of the
frame of any picture when, in fact, the frame is sold to the purchaser
at prices in excess of the price at which such frames are regularly
and customarily offered for sale and sold in the normal and usual
course of business.
8. Representing that respondent's business is operated under the
sanction of the United States Supreme Court or any other court or
tribunal.
It u further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which he
has complied with this order.
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C. T. CLAYTON TRADING AS CLAYTON CANDY COl\IPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket .q395. Complaint, Dec. 3, 1940-Decision, June 12,

19.~1

Where an individual engaged in the manufacture and the competitive interstate
sale and distribution of candy, including certain assortments of candy which
were so pacl{ed and assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes when sold and distributed to consumers; and
included, as typical, 60 bars of candy of uniform size and shape, together
with a push card for use in sale thereof under a plan by which a purchaser
paid for a bar of candy nothi1tg or 1, 2, or 3 cents, depending on the number
disclosed when a disk was pushed from the card;
Sold such assortments to wholesalers, jobbers, salesmen, and retailers, by 'vhom,
as direct or indirect purchasers, they were exposed and sold to purchasing
public in accordance with aforesnid sales plan, involving game of chance
to procure candy bars without cost and at price~ much less than usual,
and thus supplied to and placed fn the hands of others means of conducting
JotteriPs in the sale of his products, contrary to established public policy
of the United States Government and In violation of criminal laws, and in
competition with many, who, unwilling to use such or any method contrary
to public policy, refmiu therefrom;
With result that many persons were attracteq by said sales plan and the
element of chance involved therein, and were thereby induced to buy and
sell his candy in pr('ference to that of his said competitors, whereby tr!lde
was unfairly diverted to him from them and· substantial Injury was done
to competition :
Held, That such acts and practices W!'re all to the prejudice and injury of the
public and his competitors, and constituted unfair methods of competition
in comillC'rce and unfair acts and practices therein.

Mr. J. lV. Brool.:field, Jr. for the Commission.
Mr. R(l!J L. Smith, of Phenix City, Ala., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority Yested in it by said act, the Federal
Trade Commission, having reason to believe that C. T. Clayton, an
individual trading under the name of Clayton Candy Co., hereinafter
referred to as responU.ent, has violated the provisions of said act,
and it appearing to the Commission that a proceeding by it in re~pect
thereof would be in the interest of the public, herl'by issues its complaint stating its chorges in that respect as follows:
PARAGRAPH 1. HesponJent, C. T. Clayton, is trading as the Clayton
Candy Co. with his office and principal place of business located in
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Phenix City, Ala. Respondent· is now and for more than 6 months
last past has been engaged in the manufacture and in the sale and
distribution of candy to wl~olesale dealers, jobbers, salesmen, and
retail dealers located in the various States of the United States and
in the District of Columbia. Respondent causes and has caused said
products when sold to be transported from his principal place of
business in the city of Phenix City, Ala., to purchasers thereof at
their respective points of location in various States of the United
States other than Alabama and in the District of Columbia. There
is now and has been for more than 6 months last past a course of
trade by respondent in such candy in commerce between and among
the various States of the United States and in the District of
Columbia.
In the course and conduct of said business respondent is and has
been in competition with other individuals and with corporations
and partnerships engaged in the sale and distribution of candy in
commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of his business as described
in paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, salesmen, and retail dealers, certain assortments of
candy so packed and assembled as to inYolve the use of games of
chance, gift enterprises, or lottery schemes when sold and distributed
to the consumers thereof. One of said assortments is hereinafter
described for the purpose of showing the method used by respondent,
and is as follows :
This assortment is composed of GO bars of candy of uniform size
and shape, together with a device commonly called a push card. The
said push card has 60 partially perforated disks, on the face of which
is printed the word "Push." Concealed within the said disks are
numbers ranging from 0 to 3, inclusive. 'Vhen the disks are pushed
or separated from the card a number is disclosed. Purchasers punching numbers 1, 2, and 3 pay 1, 2, and 3 cents, respectively. Purchasers
punching number 0 pay nothing. The numbers are effectively concealed from purchasers and prospective purchasers until the disks
are pushed or separated from the card. The prices of said bars of
candy are thus determined who1ly by lot or chance.
The respondent furnishes, and has furnished, various push cards
for use in the sale and distribution of his candy by means of a game
of chance, gift enterprise, or lottery scheme. Such cards are similar
to the one herein described and vary only in detail.
PAR. 3. Retail dealers who purchase responuent's saiu candy, directly
or indirectly, expose and sell the same to the purchasing public in
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accordance with the sales plan aforesaid. Respondent thus supplies
to and places in the hands of others the means of conducting lotteries
in the sale of his products in accordance with the sales plan hereinabove set forth. The use by respondent of said sales plan or method
in the sale of his candy and the sale of said candy by and through
the use thereof and by the aid of said sales plan or method _is a
practice of a sort which is contrary to an established public policy
of the Government of the United States and in violation of the
criminal laws.
PAR. 4. The sale of candy to the purchasing public by the method
or plan hereinabove set forth involves a game of chance or the
sale of a chance to procure bars of candy without cost or at prices
much Jess than the normal retail price thereof. :Many persons, firms,
and corporations who sell and distribute candy in competition with
respondent, as above alJeged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of
a chance to win something by chance or any other method contrary
to public policy and such competitors refrain therefrom. Many persons are attracted by said sales plan or method employed by respondent in the sale and distribution of his candy and in the element of chance involved therein and are thereby induced to buy and
sell respondent's candy in preference to candy of said competitors
of respondent who do not use the same or equivalent methods. The
use of said method by respondent because of said game of chance
has a tendency and capacity to, and does, unfairly divert trade in
commerce between and among the various States of the United States
and in the District of Columbia to respondent from his said competitors who do not use the same or equivalent methods, and as a
result thereof substantial injury is being and has been done by respondent to competition in commerce between and among the various
States of the United StaJPs and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce witliin the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND OnDER

• Pursuant to the provisions of the Feueral Traue Commission Act,
the Federal Trade Commission on December 3, 1940 issued and
on December 5, 19·10, serveJ its complaint in this proceeding upon
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respondent, C. T. Clayton, an individual trading as Clayton Candy
Co., charging him with the use of unfair methods of competition in
commerce, and unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. On December 23, 1940, the
respondent, through his attorney, filed his answer, in which answer he
admitted all the material allegations of fact set forth in said complaint but requested the rjght to file a brief and be heard in oral
argument on the question whether the facts so admitted constitute
the violation of law charged in the complaint. Thereafter a brief
in support of the complaint was filed by the attorney for the Commission and served on the respondent, and subsequently the respondent, through his attorney, waived the filing of a brief and oral argument. Thereafter the proceeding regularly came on for final hearing before the Commission upon the complaint, the answer thereto,
and the brief in support of the complaint, and the Commission having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS Af, TO TilE FACTS

PARAGRAPH 1. Respondent, C. T. Clayton, is an individual trading
as the Clayton Candy Co., with his office and principal place of
business located in Phenix City, Ala. Respondent is now and for
more than 6 months last past has been engaged in the manufacture
and in the sale and distribution of candy to wholesale dealers, jobbers,
salesmen, and retail dealers located in the various States of the
United States and in the District of Columbia. Respondent causes
and has caused said candy, when sold, to be transported from his
11rincipal place of business in the city of Phenix City, Ala., to purchasers thereof at their respective points of location in various States
of the United States other than Alabama, and in the District of
Columbia. There is now and has been for more than 6 months last
past a course of trade by respondent in such candy in commerce
between and among the various States of the United States and in
the District of Columbia.
In the course and conduct of said business respondent is and has
been in competition with other individuals and with corporations
and partnerships engaged in the sale and distribution of candy in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of his business as de3cribed in
paragraph 1 hereof, respondent sells and has sold to wholesale
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dealers, jobbers, salesmen, and retail dealers, certain assortments of
candy so packed and assembled as to involve the use of games of
chance, gift enterprises, or lottery schemes when sold and distributed
to the consumers thereof. One of said assortments is hereinafter
described for the purpose of showing the method used by respondent,
and is as follows :
This assortment is composed of 60 bars of candy of uniform size
and shape, together with a device commonly called a push card.
The said push card has 60 partially perforated disks, on the face of
which is printed the word "Push." Concealed within the said disks
are numbers ranging from 0 to 3, inclusive. 'Vhen the disks are
pushed or separated from the card a number is disclosed. Purchasers punching number 1, 2, and 3 pay 1, 2, and 3 cents, respectively.
Purchasers punching number 0 pay nothing. The numbers are effectively concealed from purchasers and prospective purchasers until
the disks are pushed or separated from the card. The prices of said
bars of candy are thus determined wholly by lot or chance.
The respondent furnishes, and has furnished, various push cards
for use in the sale and distribution of his candy by means of a game
of chance, gift enterprise, or lottery scheme. Such cards are similar
to the one herein described and vary only in detail.
PAR. 3. Retail dealers who purchase respondent's said candy,
directly or indirectly, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
Eupplies to and places in the hands of others the means of conducting
·lotteries in the sale of his products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of his candy and the sale of said candy by and
through the use thereof and by the aid of said sales plan or method
is a .practice of a sort which is contrary to an established public
policy of the Government of the United States and in violation of the
criminal Ia ws.
PAR. 4. The sale of candy to the purchasing public by the method
or plan hereinabove set forth involves a game of chance or the sale
of a chance to procure bars of candy without cost or at prices much
less than the normal retail price thereof. Many persons, firms, and
corporations who sell and distribute candy in competition with
respondent, as above found, are unwilling to ndopt and use said
method or any methntl inYolving a. game of chance or the sale of a.
chance to win something by chance or any other method contrary to
public policy and such competitors refrain therefrom. Many persons
are attracted by said sales plan or methou employed by respondent in
the sale and distribution of his candy and in the element of chancG
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involved therein and are thereby induced to buy and sell respondent's candy in preference to candy of said competitors of respondent
who do not use the same or equivalent methods. The use of said
method by respondent because of said game of chance has a tendency
and capacity to, and does, unfairly divert trade in commerce between
and among the various States of the United States and in the District
of Columbia to respondent from his said competitors who do not use
the same or equivalent methods, and as a result thereof substantial
injury is being and has been done by respondent to competition in
commerce between and among the various States of the United
States and in the District of Columbia.
CONCLUSION

The aforesaid acts and pradices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission. Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, in which answer respondent admits all the material allegations
of fact set forth in said complaint, and brief in support of the complaint, respondent having waived the right to file a brief and argue
the matter orally, and the Commission having :ro.ade its findings as
to the facts and its conclusion that said respondent has violated the
provisions of the Federal Trade Commission Act.
It is ordered, That respondent, C. T. Clayton, individually, and
trading as Clayton Candy Co., or trading under any other name, his
representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale and distribution of candy or any other merchandise in commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from :
1. Selling or distributing candy or any merchandise so packed and
assembled that sales of such candy or other merchandise to the gen·
eral 'public are to be made, or may be made, by means of a game of
chance, gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of others, push or pull
cards, punchboards, or other lottery devices, either with assortments
of candy or other merchandise or separately, which said push or pull

CLAYTON CANDY CO.

189

195

Order ·

cards, punchboards, or other lottery devices are to be used, or may be
used, in selling or distributing such candy or other merchandise to
the public.
3. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme./t is further ordered, That the respondent shall, within 60 days
after service upon him of this order file with the Commission a report
. in writing setting forth in detail the manner and form in which he
has complied with this order.
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THE BRIARWOOD CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914
'

Docket .4401. Complaint, Dec. 5, 1940-Decision, June 12, 1941

Where a corporation engaged in the manufacture and the competitive interstate
sale and distribution of pipesSold to wholesalers, jobbers, and retailers certain assortments of smoking pipes
which were so packed and assembled as to Involve the use of game of
chance, gift enterprise, or lottery schemes when sold and distributed to
consumers, and included, as typical, three "Bryson" pipes and a punchboard
for use, as there explained, in sale of said articles under a plan by which
certain specified numbers entitled purchaser to one of said pipes or a package of cigarettes, the last sale in each of the first nine sections completely
sold entitled him to a package of cigarettes, and the last punch on the
board entitled him to receive a $3.50 "Bryson" pipe, other customers
receiving nothing for their money other than the privilege of a punch;
and thus
Supplied to and placed in the hands of retail purchasers, who exposed and sold
its pipes in accordance with said plan, involving game of chance to procure
pipes at prices much less than usual, means of conducting lotteries in the
sale of its pipes, contrary to establlshed public policy of the United States
Government, and in competition with many who are unwilling to sell their
products by such or any method contrary to public policy anu refrain
therefrom;
With result that many persons were attracted by said sales plan and the
element of chance involved therein and were thereby induced to buy and
sell Its pipes in preference to those of its said competitors, and with effect
of thus unfairly diverting trade in commerce to it from them; to the
substantial Injury of competition:
Held, That such acts and practices were all to the prejudice and injury of the
public and its competitors, and constituted unfair methods of competition
In commerce and unfair acts and practices therein.

Mr. J. W. Brookfield, Jr., for the Commission.
Mr. William H. Rosenfeld, of Cleveland, Ohio, for respondent.
Co:r.rPLAINT

Pursuant to the provisions o£ the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that The Briarwood
Corporation, a corporation, hereinafter referred to as respondent, has
violated the provisions o£ said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the interest
o£ the public, hereby issues its complaint stating its charges in that
respect as follows :
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PARAGRAPH 1. Respondent, The Briarwood Corporation, is a corporation organized and doing business under the laws of the State of
O:Q.io with its office and principal place of business located at 2810
Superior Avenue, Cleveland, Ohio. Respondent is now, and for more
than 6 months last past has been, engaged in the manufacture and
in the sale and distribution of smoking pipes to wholesale dealers,
jobbers, and retail dealers located at points in the various States of
the United States and in the District of Columbia. Respondent
causes and has causeJ said products, when sold, to be transported
from its principal place of business in the city of Cleveland, Ohio,
to purchasers thereof at their respective points of location in various
States of the United States other than Ohio and in the District of
Columbia. There. is now, and has been for more than 6 months last
past, a course of trade by respondent in such smoking pipes in commerce between and among the various States of the United States
and in the District of Columbia.
In the course and conduct of said business respondent is and has
been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of smoking pipes
in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondaut sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of smoking
pipes so packed and assembled as to involve the use of games of
chance, gift enterprises, or lottery schemes when sold and distributed
to the consumers thereof. One of said assortments is hereinafter
described for the purpose of showing the method used by respondent,
and is as follows :
This assortment includes three "Bryson" pipes and a punchboard.
Appearing on the face of the punchboard is the following inscription:
THE Bryson PIPE
(illustration of pipe)
WITH DURALUMINUM "COOUNG ZONE"
NUMBERS 100-200
AND LAST SALI!l ON BOARD RECElVES

$3.50 BRYSON PIPE•ENSEMBLE

$3.50
NUMBERS

With EXTRA BOWL

10-::!0-110-12(}-210-220-310-320-330-340
Each receive 1 Pkg. (20) Cigarettes

LAST SALE IN EACH OF

1st 9 sections COmpleted

REC. 1 PKG. (20) CIOABETTES

fi¢ PEB BALE
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Said pipes are distributed to the purchasing public by means of
said punchboard in the following manner :
Sales are 5 cents each, and when a punch is made a number. is
disclosed. The numbers begin with 1 and continue to the number
of punches there are on the board, but the numbers are not arranged
in numerical sequence, and said numbers are arranged in 10 sections.
The board bears a statement informing purchasers and prospective
purchasers that certain specified numbers entitle the purchaser thereof
to receive a "Bryson" pipe, and certain other specified numbers entitle the purchaser thereof to receive a package of cigarettes, and the
last sale in each of the first 9 sections completely sold entitles the
purchaser to receive a package of cigarettes, and the last punch on
the board entitles the purchaser to receive a $3.50 "Bryson" pipe.
A customer who does not qualify by obtaining 1 of the specified numbers or the last punch on the board or in a section receives nothing
for his money other than the privilege of punching a number from the
board. The pipes are worth more than 5 cents each, and the cigarettes are worth more than 5 cents per package, and the purchaser
who obtains a number calling for a pipe or pack of cigarettes receives the same for 5 cents. The numbers are effectively concealed
from purchasers and prospective purchasers until a punch or selection has been made and the particular punch separated from the
board. The smoking pipes are thus distributed to the purchasers
of punches from the board wholly by chance.
The respondent furnishes, and has furnished, various punchboards
and pipe assortment for use in the sale and distribution of its smoking
pipes by means of a game of chance, gift enterprise, or lottery
scheme; such punch boards are simila·r to the one herein described
and vary only in detail.
PAR. 3. Retail dealers who purchase respondent's smoking pipes,
directly or indirectly, expose and sell the same to the purchasing public in accordance with the sales plan aforesaid. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its smoking pipes and the sale of said smoking
pipes by and through the use thereof and by the aid of said sales plan
or method is a practice of a sort which is contrary to an established
public policy of the Government of the United States and in violation
of the criminal laws.
P .AR. 4. The sale of smoking pipes to the purchasing public by the
method or plan hereinabove set forth involves a game of chance or the
sale of a chance to procure smoking pipes at prices much less than the
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normal retail price thereof. Many persons, firms, and corporations
who sell and distribute smoking pipes in competition with respondent,
as above alleged, are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win something by chance or any other method contrary to public policy and
!:iUch competitors refrain therefrom. Many persons are attracted by
said sales plan or method employed by respondent in the sale ,and distribution of its smoking pipes anu in the element of chance involved
therein and are thereby induced to buy and sell respondent's smoking
pipes in preference to smoking pipes of said competitors of respondent
\-vho do not use the same or equivalent methods. The use of said
method by respondent because of said game of chance has a tendency
and capacity to, and does, unfairly divert trade in commerce between
and among the various States of the United States and in the District
of Columbia to respondent from its said competitors who do not usc
the same or equivalent method, and as a result thereof substantial
injury is being and has been done by respondent to competition in
commerce between and among the various States of the United States
und in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition
in commerce and unfair and deceptive act~ and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REronT,

FINDINGS AS TO THE FAcrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act, the
Federal Trade Commission on December, 5, 1940, issued and on December 6, 1940, served its complaint in this proceeding upon the respondent,
The Briarwood Corporation, a corporation, charging it with the use of
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of the provisions of said
act. After the issuance of said complaint, the respondent, on December 26, 1940, filed its answer which answer admitted all the material
allegations of fact set forth in said complaint and respondent's attorney later waived the right to file brief or argue the matter orally before
the Commission. Thereafter the proceeding regularly came on for final
hearing before the Commission on the said complaint and the answer
thereto and the Commission having duly considered the matter and
being now fully advised in the premises finds that this proceeding is
in the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:
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FINDINGS AS TO THE FACTS

1. Respondent, The Driarwood Corporation, is a corporation organized and doing business under the laws of the State o.f
Ohio with its office and principal place of business located at 2810
Superior Avenue, Cleveland, Ohio. Respondent is now, and for more
than 6 months last past has been, engaged in the manufacture and in
the sale and distribution of smoking pipes to wholesale dealers, jobbers, and retail dealers located at points in the various States of the
United States and in the District of Columbia. Respondent causes
and has caused said products, when sold, to be transported from its
principal place of business in the city of Cleveland, Ohio, to purchasers
thereof at their respective points of location in various States of the
United States other than Ohio and in the District of Columbia. There
is now, and has been for more than 6 months last past, a course of trade
by respondent in such smoking pipes in commerce between and among
the various States of the United States and in the District of Columbia.
In the course and conduct of said business respondent is and has
been in competition with other corporations and with partnerships
and individuals engaged in the sale and distribution of smoking pipes
in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, jobbers, and retail dealers certain assortments of smoking pipes
so packed and assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to the
consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows:
This assortment includes three "Bryson" pipes and a punchboard.
Appearing on the face of the punchboard is the following inscription:
PARAGRAPH

Bry.son PIPE
(illustration of pipe)
THE

WITH DURALUMINUM 'COOLING ZONE'
NUMBERS 100-200
AND LAST SALE ON BO.\RD RECEIVES
,3.50 BRYSON PIPE ENSEMBLE

$3.50 Wirb
NUMBERS

EXTR.\ BOWL

10-20--110-120-210--220-310-320-330--340
Each Receive 1 PKG. (20) Cigarettes

LAST SALE IN EACH OF

1st 9 sections completed

BEC. 1 PKG. ( 2 0) CIGARE'ITES

r>¢ PER BALE
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Said pipes are distributed to the purchasing public by means of
said punchboard in the following manner :
Sales are 5 cents each, and when a punch is made a number is
disclosed. The numbers begin with 1 and continue to the number of
punches there are on the board, but the numbers are not arranged
in numerical sequence, and said numbers are arranged in 10 sections.
Too board bears a statement informing purchasers and prospective
purchasers that certain specified numbers entitle the purchaser thereof
to receive a "Bryson" pipe, and certain other specified numbers en·
title the purchaser thereof to receive a package of cigarettes, and the
last sale in each of the first 9 sections completely sold entitles the
purchaser to receive a package of cigarettes, and the last punch on the
board entitles the purchaser to receive a $3.50 "Bryson" pipe. A customer who does not qualify by obtaining 1 of the specified numbers or
the last punch on the board or in a section receives nothing for his
money other than the privilege of punching a number from the board.
The pipes are worth more than 5 cents each, and the cigarettes are
worth more than 5 cents per package, and the purchaser who obtains
a number calling for a pipe or pack of cigarettes receives the same
for 5 cents. The numbers are effectively concealed from purchasers
· and prospective purchasers until a punch or selection has been made
and the particular punch separated from the board. The smoking
pipes are thus distributed to the purchasers of punches from the
board wholly by chance.
The respondent furnishes, and has furnished, various punchboards
and pipe assortment for use in the sale and distribution of its smoking
pipes by means of a game of chance, gift enterprise, or lottery
scheme; such punchboards are similar to the one herein described
and· vary only in detail.
PAR. 3. Retail dealers who purchase respondent's smoking pipes,
directly or indirectly, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its smoking pipes and the sale of said smoking
pipes by and through the use thereof and by the aid of said sales
plan or method is a practice of a sort which is contrary to an established public policy of the Government of the United States.
PAn. 4. The sale of smoking pipes to the purchasing public by the
method or plan hereinabove set forth involves a game of chance or the
sale of a chance to procure smoking pipes at prices much less than
the normal retail price thereof. l\Iany persons, firms, and corpora-
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tions who sell and distribute smoking pipes in competition with respondent, as above found, are unwilling to adopt and use said method
or any method involving a game of chance or the sale of a chance
to win something by chance or any other method contrary to public
policy and such competitors refrain therefrom. Many persons are
attracted by said sales plan or method employed by respondent in
the sale and distribution of its smoking pipes and in the element of
chance involved therein and are thereby induced to buy and sell respondent's smoking pipes in preference to smoking pipes of said competitors of respondent who do not use the same or equivalent methods.
The use of said method by respondent because of said game of chance
has a tendency and capacity to, and does, unfairly divert trade in
commerce between and among the various States of the United States
and in the District of Columbia to respondent from its said competitors who do not use the same or equivalent method, and as a result
thereof substantial injury is being and has been done by respondent '
to competition in commerce between and among the various States
of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint and respondent having
waived filing of brief and oral argument and agreed to the submission of the case to the Commission on the complaint and answer and
the Commission having made its findings as to the facts and conclusion that said respondent has violated the provisions of the
Federal Trade Commission.
It is ordered, That the respondent, The Brianwod Corporation, a
corporation, its respecti>e officers, representatives, agents, and employees, directly or through any corporate or other device in con·
nection with the offering for sale, sale, and distribution of smoking
pipes or any other merchandise in commerce as commerce is defined
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in the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Selling and distributing pipes or any other merchandise so
packed and assembled that sales of such pipes or other merchandise
to the general public are to be made, or may be made, by means of a
game of chance, gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of, others punchboards,
push or pull cards, pull tabs, or other lottery devices either with
assortments of merchandise or separately, which said punchboards,
push or pull cards, pull tabs, or other lottery devices are to be used,
or may be used, in selling or distributing said pipes or other
merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
..
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IN THE MATTER OF

J. C. HELMS, INDIVIDUALLY AND TRADING AS H. & L.
CANDY COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket H55.

Complaint, Jan. 30, 1941-Decisi01t, June 12, 1941

Where an individual engaged in manufacture of candy, and in interstate sale
and distribution of various assortments thereof, which were so packed and
assembled as to involve the use of a lottery scheme when sold and distributed to consumers, a typical assortment including a number of candy
bars, together with a push card for use in sale and distribution thereof
under a plan by which purchaser, depending upon the particular number
secured by chance in accordance with disk pushed, paid nothing or 1,
2 or 3 cents, for a bar, retail value of each of which was greater than 1
centSold such assortments to dealers and retailers, by whom they were exposed
and sold to the purchasing public in accordance with aforesaid sales plans
or methods, involving game of chance or sale of a chance to procure bars
of candy without cost or at prices much less than normal retail prices
thereof, and thereby supplied to and placed in the hands of others means
of conducting lotteries in sale of his product, contrary to an established public policy of the United States Government, and in violation of the
criminal laws, and in competition with many who, unwilling to offer or sell
their products so packed and assembled as to involve a game of chance or
any other method contrary to public policy, refrain therefrom; .
With tendency and capacity to induce purchasers to buy his said product in
preference to that of his competitors, and with result that many dealers in
and ultimate consumers were attracted by said manner of packing candy
and by the element of chance involved In sale thet·eof, and were thereby
induced to purchase his said candy in preference to that of his ~:~aid competitors who do not use such methods; and with tendency and capacity to
divert unfairly to him trade from his competitors aforesaid and exclude
them from candy trade; lessen competition therein; create monopoly thereof in him and such other distributors as do use such methods; deprive
the purchasing public of benefit of competition; and eliminate from said
trade all actual, and exclude therefrom all potential, competitors, wlto do
not adopt and use such methods :
Held, That such acts and practices, under the cireumstances set forth, were
all to the prejudice and injury of the public and competitors, and constituted unfair methods of competition in commerce and unfair and deceptive acts and practices therein.

Mr. J. lV. Brool.·field, Jr., for the Commission.
Cm.rPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
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Trade Commission, having reason to believe that J. C. Helms, individually and trading under the name of H. & L. Candy Co., hereinafter referred to as respondent, has violated the provisions of the said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its complaint stating its charges in that respect as follows:
PARAGRAPH 1. The respondent, J. C. Helms, is an individual doing
business under the trade pame of H. & L. Candy Co., with his principal
office and place of business located at Marshville, N. C. Respondent is
now and for more than 1 year last past has been engaged in the manufacture of candy and in the sale and distribution thereof to dealers.
Respondent causes and has caused the said candy, when sold, to be
shipped or transported from his aforesaid place of business in the
State of North Carolina to purchasers thereof at their respective
points of location in various States of the United States other than
the State of North Carolina and in the District of Columbia. There
is now and for more than 1 year last past has been a course of trade
by said respondent in such candy in commerce between and among tho
various States of the United States and in the District of Columbia.
In the course and conduct of his business respondent is in competition with other individuals and with partnerships and corporations
engaged in the sale ami distribution of candy in commerce between
and among the various States of the United States and in the District
of Columbia.
PAn. 2. In the course and conduct of his business as described in
paragraph 1 hereof, respondent sells and has sold to dealers various
assortments of candy so packed and assembled as to involve the use
of a lottery scheme when sold and distributed to consumers thereof.
One of said assortments is sold and distributed to the purchasing
public in the following manner: This assortment consists of a number
of bars of candy together with a device called a push card. The card
c:ontains a number of partially perforated disks with the word "push"
appearing thereon, and printed within each of said disks is either
'rO¢," "1¢," "2¢," or "3¢." Each purchaser is entitled to push one number from said card. Each purchaser is entitled to and receives one
bar of candy and pays therefor the amount indicated within the disk
l'emoved from said card, or the purchaser of a disk indicating the
amount "0¢'' pays nothing for the bar of candy received. All of said
bars have a retail value grf'ater than 1 cent. The said amounts to be
paid for the candy are effectively concealed from the purchasers and
Prospective purchasers until a push or selection has l.x>en made and the
selected disk rrmovrd or separated from the card. Thus the amount
to be paid by each cm,tomer for a bar of candy is determined wholly
hy lot or chance.
•35520m--42--voJ.83----14
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The respondent manufactures, sells, and distributes various assortments of candy, involving a lot or chance feature, and such
assortments and the sales plans or methods by which said assortments
are distributed are similar to the one hereinabove described, varying
only in detail.
. PAR. 3. Retail dealers who purchase respondent's assortments of
candy directly or indirectly expose and sell the same to the purchasing public in accordance with the aforesaid sales plans or methods.
Respondent thus supplies to and places in the hands of others the
means of conducting lotteries in the sale of his products in accordance
with the sales plans or methods hereinabove set forth. Said sales
. plans or methods have a tendency and capacity to induce purchasers
of said candy to purchase respondent's candy in preference to candy
c.fl'ered for sale and sold by his competitors.
PAR. 4. The sale of said candy to the purchasing public in the
manner above described involves a game of chance or the sale of a
chance to procure bars of candy without cost or at prices much less
than the normal retail prices thereof. The use by respondent of said
methods in the sale of his candy and the sale of such candy by and
through the use thereof and by the aid of said methods is a practice
of the sort which is contrary to an established public policy of the
Government of the United States and in violation of the criminal
laws. The use by respondent of said methods has a tendency unduly
to hinder competition or to create a monopoly in that the use thereof
has a tendency and capacity to exclude from the candy trade competitors who do not use and adopt the same or equivalent methods
involving the same or equivalent elements of chance or lottery. 1\Iany
persons, firms, and corporations who make and sell candy in competition with respondent as above alleged are unwilling to offer for sale
or to sell their products so packed and assembled as above described
or otherwise arranged and packed for sale to the purchasing public
so as to involve a game of chance or any other method which is contrary to public policy and such competitors refrain therefrom.
PAR. 5. 1\Iany dealers in, and ultimate consumers of, candy are attracted by respondent's said method and manner of packing said candy
and by the element of chance involved in the sale 1hl'reof in the manner above described and are thereby induced to purchase said candy
so packed and sold by respondent in preference to candy offered for
sale and sold by said competitors of respondent who do not use the
same or equivalent methods. The use of said methods by respondent
has a tendency and capacity, because of said game of chance, to unfairly divert to respondent trade from his competitors who do not use
the same or equivalent methods; to exclude fl'om the candy trade all
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competitors who are unwilling to and who do not use the same or
equivalent methods because the same are unlawful; to lessen competition in the candy trade; to create a monopoly of said candy trade in
respondent and in such other distributors of candy as use the same or
equivalent methods and to deprive the purchasing public of the benefit
of free competition. The use of said methods by respondent has the
tendency and capacity to eliminate from said candy trade all actual
competitors and to exclude therefrom all potential competitors who do
not adopt and use the same or equivalent methods.
PAR. 6. The aforesaid acts and practices of respondent as herein
alleged are all to' the prejudice and injury of the public and of re&pondent's competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORi>ER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on January 30, 1941, issued and on
February 3, 1941, served its complaint in this proceeding upon J. C.
Helms, individually and tradihg under the name of H. & L. Candy
Co., charging him with the use of unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. On February 14, 1941,
respondent filed his answer, in which answer he admitted all the
material allegations of fact set forth in said complaint. No brief
having been filed by respondent and oral argument not having been
l'equested, the proceeding regularly came on for final hearing before
the Commission on the said complaint and the answer thereto, and
the Commission having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn th~refrom:
FINDINGS AS

TO

THF.. FACTS

PARAGRAPH 1. The respondent, J. C. Helms, is an individual doing
business under the trade name of H. & L. Candy Co., with his principal office and place of businPss located at l\Iarshville, N. C. Re~pondcnt is now and for more tlum 1 }'Par last past has been engaged
Jn the manufacture of candy and in the sale and distribution thereof
to dealers. RPspondent causl.'s and has c·aused the said candy, when
sold, to be shipped or tr:msported from his aforesaid place of business in the State of North Carolina to purchasers thereof at their
l'espeetive points of location in various States of the United States
other than the Stote of North Carolina and in the District of C-o-

208

FEDERAL TRADE COM:MISSION DECISIONS

Findings

33 F. T. C.

lumbia. There is now and for more than 1 year last past has been
a course of trade by said respondent in such candy in commerce
between and among the various States of the Unite States and in
the District of Columbia.
In the course and conduct of his business respondent is in competition with other individuals and with partnerships and corporations engaged in the sale and distribution of candy in commerce
between and among the various States of the United States and in
the District of Columbia.
P.AR. 2. In the course and conduct of his business as described in
paragraph 1 hereof, respondent sells and. has sold to dealers various
assortments of candy so packed and assembled as to involve the use
of a lottery scheme when sold and distributed to consumers thereof.
One of said assortments is sold and distributed to the purchasing
public in the following manner: This assortment consists of a number of bars of candy together with a device called a push card. The
card contains a number of partially perforated disks with the word
"push" appearing thereon, and printed within each of said disks is
either "0¢," "1¢," "2¢," or "3¢." Each purchaser is entitled to push
one number from said card. Each purchaser is entitled to and
receives one bar of candy and pays therefor the amount indicated
within the disk removed from said card, or the purchaser of a disk
indicating the amount "O¢" pays nothing for the bar of candy received. All of said bars have a retail value greater than 1 cent.
The said amounts to be paid for the candy are effectively concealed
from the purchasers and prospective purchasers until a push or
selection has been made and the selected disk removed or separated
from the card. Thus the amount to be paid by each customer for
a bar of candy is defermined wholly by lot or chance.
The respondent manufactures, sells, and distributes various assortments of candy, involving a lot or chance feature, and such assortments and the sales plans or methods by which said assortments are
distributed are similar to the one hereinabove described, varying only
in detail.
PAR. 3. Retail dealers who purchase respondent's assortments of
candy directly or indirectly expose and sell the same to the purchasing public in accordance with the aforesaid sales plans or methods. Respondent thus supplies to and places in the hands of others
the means of conducting lotteries in the sale of his products in
accordance with the sales plans or methods hereinabove set forth.
Said sales plans or methods have a tendency and capacity to induce
purchasers of said candy to purchase respondent's candy in preference to candy offered for sale and sold by his competitors.
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4. The sale of said candy to the purchasing public in the manner above described involves a game of chance or the sale of a chance
to procure bars of candy without cost or at prices much less than the
normal retail prices thereof. The use by respondent of said
methods in the sale of his candy and the sale of such candy
by and through the use thereof and by the aid of said methods is a
practice of the sort which is contrary to an established public policy
of the Government of the United States and in violation of the criminal laws. The use by respondent of said methods has a tendency
unduly to hinder competition or to create a monopoly in that the use
thereof has a tendency and capacity to exclude from the candy trade
competitors who do not use and adopt the same or equivalent methods
involving the same or equivalent elements of chance or bttery. 1\Iany
persons, firms, and corporations who make and sell candy in competition with respondent as above found are unwilling to offer for sale
·or to sell their products so packed and assembled as above described
or otherwise arranged and packed for sale to the purchasing public
so as to involve a game of chance or any other method which is
'Contrary to public policy and such competitors refrain therefrom.
PAR. 5. 1\Iany dealers in, and ultimate consumers of, candy are
attracted by respondent's said method and manner of packing said
'Candy and by the element of chance involved in the sale thereof in
the manner above described and are thereby induced to purchase said
'Candy so packed and sold by respondent in preference to candy offered
for sale and sold by said competitors of respondent who do not use
the same or equivalent methods. The use of said methods by respondent has a tendency and capacity, because of said game of chance,
to unfairly divert to respondent trade from his competitors who do
not use the same or equivalent methods; to exclude :from the candy
trade all competitors who are unwilling to and who do not use the.
same or equivalent methods because the same are unlawful; to lessen
'Competition in the candy trade; to create a monopoly of said candy
trade in respondent and in such other distributors of candy as use
the same or equivalent methods and to deprive the purchasing public
of the benefit of free competition. The use of said methods by respondent has the tendency and capacity to eliminate from said candy
trade all actual competitors and to exclude therefrom all potential
'Competitors who do not adopt and use the same or equivalent methods.
PAR.

CONCLUSION

The aforesaid acts and practices of respondent as herein :found are

aU to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in com-
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merce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Fedei·al Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint, respondent having filed
no brief and oral argument not having been requested, and the Commission having made its findings as to the facts and its conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That respondent, J. C. Helms, individually and trading under the name of H. & L. Candy Co., or trading under any
other name or names, his representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of candy or any other
merchandise in commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing candy or any merchandise so packed and
assembled that sales of such candy or other merchandise to the general
public are to be made, or may be made, by means of a game of chance,
gift enterprise, or lottery scheme.
2. Supplying to or placing in the hands of others push or pull
cards, punchboards or other lottery devices, either with assortments
of candy or other merchandise or separately, which said push or pull
cards, punchboards, or other lottery devices are to be used, or may
be used, in selling. or distributing such candy or other merchandise
to the public.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall within 60 days
after service upon him of this order file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this ord~r.
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IN THE MATTER OF

ACTINO LABORATORIES, INC., AND CARL LOEB
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3813.

Complaint, June 8, 1939-Decision, June 13, 1941

. Where a corporation and an individual, who was its president and principal
stockholder and in charge of its operations, engaged in competitive interstate sale and distribution of certain orthoptic instruments for use in
treatment and correction of visual defects, accepting as trade-ins, from
purchasers of its "Chrome-Orthoptoscope" certain orthoptic Instruments
known as "Syntonizers" made by competitors, and resold by it; in advei'tisements in jouruals or magazines circulating generally among
optometrists( a) Represented that certain of such "Syntonizers" were new and unused,
through such statements as "FOR SALE--Three Syntonizers, Latest type.
Hundred dollars each.
One slightly used, serenty-five dollars. * * *,"
and "FOB SALE.-Three Syntonizers, late type. Price $125.00 each. • • *";
facts being all were used or second hand machines accepted by it us
trade-in allowances on new purchases; and
(b) Failed to disclose in its advertising, offer and sale thereof that such
instruments were used or second-hand;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public with: respect to the. nature and character of their
products, and to cause it to purchase them us a result of the mistaken
belief so t>ngt>ndered, and with efff'ct of diverting trade unfairly to them
from their competitors who do not misrepresent their products:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce.

Before Mr. Randolph Pr-eston and Mr. William 0. Reeves, trial
exammers.
Mr. R. P. Bellinger for the Commission.
Mr. E. Sydney Fein.stein, of Chicago, Ill., for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, nnd by virtue of the authority vested in it by said net, the
Federal Trade Commission, having reason to believe that Actino
Laboratories, Inc., a corporation, and Carl Loeb, nn individual,
hereinafter referred to as respondents, have violated the provisions
of the said act, and it appearing to the Commission that a proceC"ding by it in re!'pect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:
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PARAGRAPH 1. Respondent, Actino Laboratories, Inc., is a corporation organized, existing, and doing business under the laws of the
State of Illinois, with its office and principal place of business
located at 429 'Vest Superior Street, Chicago, Ill. Respondent, Carl
Loeb, is an indiviU.ual and is president of respondent, Actino Laboratories, Inc., and as such manages, dominates, and controls its
corporate affairs and activities.
PAR. 2. Respondents are now, and have been for more than 1 year
last past, engaged in the business of selling and distributing orthoptic
equipment. Respondents cause said products, when sold, to be transported from their place of business in Illinois to the purchasers
thereof at their respective points of location in various States of the
United States other than the State of Illinois and in the District of
Columbia. Respondents maintain, and at all times mentioned
herein have maintained, a course of trade in commerce in said
orthoptic equipment among and between the various States of the
United States and in the District of Columbia.
PAR. 3. In the cou~se and conduct of their business respondents are
in substantial competition with other corporations and individuals,
and with firms and partnerships engaged in the sale and distribution
of orthoptic equipment in commerce between and among the various
States of the United States and in the District of Columbia, and who
truthfully represent their equipment.
PAR. 4. The orthoptic machines which respondents sell and distribute, as aforesaid, are of three different types and are designated as
"Synchro-Orthoptoscopes," "Chrome-Orthoptoscopes," and "Syntonizers." Said Synchro-Orthoptoscopes and Chrome-Orthoptoscopes
are products of respondents' own manufacture. The orthoptic machine designated Syntonizer is not manufactured by respondents, but
is manufactured by one of respondents' competitors. Respondents,
in order to induce the purchase of the machines of their own manufacture, that is, the Synchro-Orthoptoscopes and Chrome-Orthoptoscopes, by purchasers and prospective purchasers, have adopted the
practice of accepting used Syntonizers from customers as part payment for their own products. Respondents thereupon sell said Syntonizers at prices substantially lower than prices charged by the
manufacturers of said Syntonizers, for new unused Syntonizers.
PAn. 5. In the course and conduct of their business and for the
purpose of inducing the purchase of saiu Syntonizers, respondents
place advertisements in newspapers and periodicals having a general
<'irculation throughout the United States. Said advertisements are as
follows:
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FOR SALE
THREE SYNTONIZERS

AT

$125.00 EACH.
FOR SALE
THREE SYNTONIZERS

Latest type $100.00 each
One slightly used, $70.00.
ACTINO LABORATORIES, INC.

429 West Superior Street,
Chicago, Illinois.

In the manner and by the men.ns aforesaid, respondents represent,
directly and by implication, that the Syntonizers which respondents
offer for sale are new Syntonizers which have never been used. In
truth and in fact, said Syntonizers are not new Syntonizers but are,
as above set forth, used Syntonizers which respondents have accepted
from purchases of respondents' Synchro-Orthoptoscopes and ChromeOrthoptoscopes as part payment of the purchase price of said
instruments.
PAR. 6. In the course of the operation of his business as aforesaid,
respondent, Carl Loeb, uses the name Dr. Curl Loeb with which to
carry on his business·. Said abbreviation "Dr." is used by respondent
Carl Loeb in all of his advertising literature and on letterheads, invoices, and all office stationery. Over a period of many years the
universally used professional designations for a medical doctor or a
doctor of medicine have been, and now are, either the abbreviation
"Dr." or the abbreviation "l\L D.," or both. The use by the respondent, Carl Loeb, of the abbreviation "Dr." in close proximity to his
name, in the manner and by the means aforesaid, serves as a representation by respondent, Carl Loeb, to prospective purchasers of
respondents' orthoptic equipment that respondent, Carl Loeb, is a
medical doctor or a doctor of medicine. In truth and. in fact,
respondent, Carl Loeb, is not a medical doctor or doctor of medicine.
PAR. 7. Each and all of the false and misleading statements and
representations made by respondents in offering for sale and selling
their orthoptic products, as hereinabove set forth, had, and now has,
the capacity to, and does, mislead a substnntial number of members
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of the purchasing p~blic into the erroneous and mistaken belief
that the aforesaid false and misleading statements and representations are true. As a direct result of this erroneous and mistaken
belief members of the purchasing public have purchased a substantial number of respondents' orthoptic products, with the result that
trade in commerce, as commerce is defined in the Federal Trade
Commissiop. Act, has been diverted unfairly to respondents from
their said competitors who truthfully represent their products. As
a result thereof injury has been done, and is being done, by respondents to competition in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 8. The aforesaid acts and practice!;! of respondents as herein
above alleged are all to the prejudice and injury of the public and
respondents' competitors and constitute unfair methods of competition in commerce within the intent and meaning of the Federal
Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 8, 1939, issued and subsequently served its complaint in this proceeding upon the respondents, Actino Laboratories, Inc., a corporation, and Carl Loeb, an
individual, charging them with the use of unfair methods of competition in commerce in violation of the provisions of said act. After
the issuance of the complaint and the filing of respondents' answer
thereto, testimony and other evidence in support of the allegations
of the complaint were introduced by R. P. Bellinger, attorney for
the Commission, and in opposition to the allegations of the complaint
by E. Sydney Feinstein, attorney for the respondents, before trial
examiners of the Commission theretofore duly designated by it, and
such testimony and other evidence were duly recorded and filed in
the office of the Commission. Thereafter the proceeding regularly
came on for final hearing before the Commission on the complaint,
the answer thereto, testimony and other evidence, report of the trial
examiners upon the evidehce, and the exceptions thereto, and briefs
in support of the complaint and in opposition thereto (oral argument not having been requested); and the Commission having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefron1:
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FINDINGS AS TO THE FACTS

P ARAORAPH 1. Respondent, Actino Laboratories, Inc., is a corporation organized and doing business under the laws of the State of
Illinois, with its office and pri~cipal place of business located at 429
\Vest Superior Street, Chicago, Ill. Respondent, Carl Loeb, an individual, is president of the corporate respondent and is the principal
stockholder therein. He is in general charge of the operations of
the corporation and formulates and controls its policies and practices.
PAR. 2. The respondents are now, and for more than 5 years last
past have been, engaged in the sale and distribution of certain orthoptic instruments or machines intended for use in the treatment and
correction of certain visual defects. Respondents cause their products, when sold, to be transported from their place of business in thr..
State of Illinois to purchasers thereof located in various other States
'Of the United States and in the District of Columbia. Respondents
·maintain, and for n\ore than 5 years last past have maintained, a
·course of trade in their products in commerce among and between
the various States of the United States and in the District of
'Columbia.
PAR. 3. In the course and conduct of their business, the respondents
·are, and at all times mentioned herein have been, in substantial competition with other corporations and individuals, and with firms and
partnerships, engaged in the sale and distribution, in commerce
among and between the various States of the United States and in
the District of Columbia, of orthoptic instruments intended for the
·same purposes as those for which respondents' products are intended.
PAR. 4. Among the instruments sold and distributed
by the
respondents is a certain instrument designated by them as "Chrome·Orthoptoscope," which instrument is manufactured by the respond·ents. In connection with the sale of this instrument the respondent;;
accept from purchasers certain orthoptic instruments manufactured
by respondents' competitors and which have been used by such pur·chasers, such instruments being accepted by respondents as a "tradein" allowance on the purchase price of respondents' instrument.
These used or second-hand instruments are then resold by respondents. Among the used instruments which .have been obtained by
respondents in this manner and resold are certain instruments known
as "Syntonizers."
PAR. 5. In the course and conduct of their business and for the
purpose of promoting the sale of such used instruments, the respond('nts have placed advertisements in certain journals or magazine:<
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having a general circulation among optometrists. Among these
advertisements were the following:
Foa SALE-Three Syntonlzers, Latest type. Hundred dollars each. One
sllghtly used, seventy-five dollars. Actlno Laboratories, Inc., 429 West Superior
St., Chicago.
.
Foa sALE-Three Syntonizers, late type. Price $125.00 each. Actino Laboratories, Inc., 429 W. Superior St., Chicago, Ill.

PAn. 6. The Commission finds that through the use of these advertisements, and through the failure of respondents to disclose that

such instruments are used or second-hand instruments, the respondents have represented that certain of the instruments are new and
unused. The Commission further finds that none of such instruments
are new or unused, but all of them are used or second-hand instruments, having been accepted by the respondents as trade-in allowances on new instruments.
•
PAn. 7. The Commission further finds that these acts and practices
on the part of respondents, including the failure of respondents
to disclose the true nature and character of certain of their products,
have the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public with respect to the nature and
character of respondents' products, and to cause such portion of the
purchasing public to purchase respondents' products as a result of
the erroneous and mistaken belief so engendered. In consequence,
trade has been diverted unfairly to the respondents from their
competitors, who do not misrepresent their products.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice and injury of the public and of respondents' competitors, and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of
respondents, testimony and other evidence taken before trial exam·
iners of the Commission theretofore duly designated by it, in support of the allegations of said complaint and in opposition thereto,
report of the trial examiners upon the evidence and the exc~ptions
thereto, and briefs filed by R. P. Dellinger, attorney for the Commission, and E. Sydney Feinstein, attorney for the respondents (oral
argument not having been requested); anJ. the Commission having
made its findings as. to the facts and its conclusion that the respond-
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ents have violated the provisions of the Federal Trade Commission
Act.
It is ordered, That the respondents, Actino Laboratories, Inc., a
corporation, its officers, and Carl Loeb, individually and as an officer of said corporation, their representatives, agents, and employees,
directly or through any corporate or other device, in connection
with the offering for sale, sale and distribution of their orthoptic
instruments and machines in commerce, as "commerce" is defined in
the Federal Trade Commission Act, do forwith cease and desist
from:
1. Representing, directly or by implication, that used or secondhand products are new or unused.
2. Advertising, offering for sale or selling used or second-hand
products without disclosing that such products are in fact used or
second-hand.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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THE MATTER OF

JOHN J. FULTON COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. l'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3819.

Complaint, June 111, 1939-Decision, June 13, 1941

'Vhere a corporation engaged in compounding i.ts "Uvursin" medicinal preparation
for diabetes, and in competitive interstate sale and distribution thereof to·
members of the medical profession, together with a suggested diet which lt
recommended for use therewith; by means of advertisements disseminated
through the mails, in periodicals and other publications, and in circula1·s
and other printed or written matterr.epresented that its said "Uvursin" had substantial therapeutic value in the
treatment of diabetes mellitus and constituted a competent and effective
treatment therefor, and that, when used with the recommended diet, it substantially increased the efficacy and therapeutic value of such diet as a
treatment for aforesaid condition;
:E'acts being there is no accepted treatment for diabetes other. than diet and
Insulin adjusted properly to meet the needs of each patient; said product
was essentially a combination of crude plant materials which have enjoyed
long reputation, particularly in folklore medicine, for treatment of urinary
conditions, and general action of which is mildly diuretic; and use thereof,
by increasing the flow of urine, would accomplish no more than possible
reduction of amount of sugar therein without affecting the blood sugar
level; the diet, recommended by said corporation, conformed closely to type
physicians would recommend in diabetic cases and any presumed effectiveness of said product would be due to the spontaneous remissions characteristic of the disease and to dietary control of symptoms rather than to ,my
therapeutic value in and of itself; and use thereof might be definitely harmful and even fatal to patient in giving a false sc-nse of security and delaying
inauguration of effective treatment, Including, as required, administration
of insulin, for which no substitute is known to modern medicine;
With the effect of misleading purchasers and prospective purchasers into the
erroneous and mistaken belief that aforesaid false and misleading representations were true, and into the purcha~e of substantial quantities of Its
said medicinal preparation, thereby diverting trade unfairly to it from
competitors:
Held, That such acts and practices, as above set forth, were all to the prejudice
and injury of the public and competitors, and constituted unfair methods of
competition in commerce and unfair and deceptive acts and practices therein.

Before lJ!r. Miles J. Furna<J, trial examiner.
Mr. lVilliam L. Pencke ani Mr. Donovan Di1,et for the Commission.
Mr. Zach L{JfTli.,(Lr Cobb, of Los Angeles, Calif., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
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Trade Commission, having reason to believe that John J. Fulton Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the public interest hereby
issues its complaint stating its charges in that respect as follows:
PARAGRAPH 1. The respondent, John J. Fulton Co., is a corporation
organized and existing under and by virtue of the laws of the State
of South Dakota and having its office and principal place of business
at 88 First Street, in the city of San Francisco, State of California.
Respondent is now, and has been for several years last past,
engaged in the business of compounding, selling, and distributing a
medicinal preparation designated "Uvursin." The respondent causes
the said preparation, when sold, to be transported from its aforesaid
place of business in the State of California, or from the State of
origin of the shipment thereof, to the purchasers thereof at their
'respective points of location in various States of the United States,
other than the State of origin of the shipment thereof, and in the
District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, n course of trade in said preparation in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of its aforesaid business the
'respondent is now, and has been during all the times mentioned
herein, in substantial competition in commerce among and between
the various States of the United States and in the District of Columbia with other corporations, and with persons, firms, and partnerships engaged in the sale and distribution of preparations designed
and used for the treatment of the conditions of the human body for
which respondent recommends the use of its said preparation.
Among said competitors are many who do not misrepresent the
therapeutic value or the effectiveness in use of their respective
preparations.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated, and is now disseminating, and has
caused, and is now causing, the dissemination of false advertisements
concerning its said preparation, by United States mails, by insertion
in periodicals and other publications having a general circulation
throughout the United States and in other printed or written matter,
all of which are distributed in commerce among and between the
various States of the United States, for the purpose of inducing,
nnd which are likely to induce, directly or indirectly, the purchase
of its said preparation; and has disseminated and is now diss('minat-
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ing, and has caused and is now causing the dissemination of false
advertisements concerning its said preparation, by various means, for
the purpose of inducing, and which are likely to induce, directly or
indirectly, the purchase of its said preparation in commerce, as commerce is defined in the Federal Trade Commission Act. Among and
typical of the false statements and representations contained in the
said advertisements, disseminated and caused to be disseminated, as
aforesaid, are the following:
UvuxsiN (Capsules, 5 gr.) is a mild and inocuous oral treatment tor Diabetes
Mellitus. UVURSIN combines the desirable principles of Chimaphila, Eupatorium,
Pareira, Taraxacum, Uva Ursi, Juglans, Lappa, Inula, Eriodictyon and Zea
1\Iais. To overcome any tendency to bowel astringency a little senna is added.
With the above are incorporated potassi nitras and sodii boras, one grain o!
each to the dose. • • •
Physicians have been using UVURSIN and sending us favorable reports on its
efficiency in Diabetes Mellitus for more than a decade.
These reports show the normal period of symptomatic Improvement as being
10 to H days from time treatment is started, and clinical improvement, as
disclosed by reduced urinary sugar, from 14 to 21 days.

• • •

UvunsiN an efficacious, Innocuous, oral treatment for diabetes.
Diabetes gangrene yields to UvURSIN as do other symptoms, the line of de·
marcation usually beginning to show definitely by about the 20th day of treat·
ment, followed by complete recovery where patient persists in diet and treat·
ment.
UvunsiN is being recognized as the preferred treatment in diabetes mellitus.

Respondent distributes to purchasers of such preparation a suggested diet and recommends that such diet be followed in connection
with the use of such preparation.
Through the use of the aforesaid statements and representations,
and others of similar import or meaning not herein set out, the
respondent represents that "Uvursin" is a competent and effective
cure or remedy for, and has substantial therapeutic value in the
treatment of, diabetes mellitus and that such preparation, when used
with the diet recommended by respondent, substantially adds to and
increases the efficacy and therapeutic value of such diet as a treatment
for diabetes mellitus.
PAR. 4. The aforesaid statements and representations by the re·
spondent are misleading and untrue and constitute false advertise·
ments. Said preparation is not a competent or effective cure or
remedy for diabetes mellitus. Said preparation has no therapeutic
value in the treatment of diabetes mellitus. Said preparation, when
used with the diet recommended by responJent, or with any other
diet, does not add to or increase the efficacy or the therapeutic value
of the diet as a treatment for diabetes mellitus.
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'PAR. 5. The .use by the respondent of the aforesaid false advertisements and misleading representations has the capacity and tendency
to, and does, mislead and deceive a substantial number of members
of the purchasing public into the erroneous and mistaken belief that
the aforesaid false and misleading statements and representations
are true and into the purchase of substantial quantities of respondent's said preparation containing drugs. As a direct result thereof,
trade in commerce among and between various States of the United
States has been diverted unfairly to the respondent from its said
competitors who truthfully represent the effectiveness in use of their
respective preparations. In consequence thereof injury is being,
and has been, done by respondent to competition in commerce among
and between various States of the United States and in the District
of Columbia.
PAR. 6. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 14, 1939, issued and subsequently served its complaint upon the respondent, Jolm J. Fulton
Co., a corporation, charging it with the use of unfair methods of
competition in commerce and unfair and deceptive acts and practices
in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondent's answer
thereto, testimony, and other evidence in support of the allegations
of said complaint were introduced by 'Villiam L. Pencke, attorney
for the Commission, and in opposition to the allegations of the complaint by Zach Lamar Cobb, attorney for the respondent, before
Miles J. Furnas, a trial examiner of the Commission theretofore duly
designated by it, and said testimony and other evidence were duly
recorded and filed in the office of the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commission
on said complaint, the answer thereto, testimony and other evidence,
report of the trial examiner upon the evidence and exceptions filed
thereto, briefs in support of the complaint and in opposition thereto,
and oral arguments by Donovan Divet, attorney for the Commission,
and Zach Lamar Cobb, attorney for the respondent, and the Com-
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mission having duly considered the matter and being now .fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its
conclusion drawn therefrom:
FINDINGS AS 'IO THE FACTS

1. The respondent, John J. Fulton Co., is a corporation organized and existing under and by virtue of the laws of the
State of South Dakota and having its office and principal place of
business at 88 First Street in the city of San Francisco, State of
California.
PAR. 2. Respondent is now, and for several years last past has beenr
engaged in the business of compounding a medicinal preparation
designated "Uvursin" which is recommended by the respondent as a
treatment for diabetes, and in the sale and distribution of this
medicinal preparation to members of the medical profession located
in various States of the United States. Respondent causes said
preparation, when sold, to be transported from its place of business
in the State of California, or from the State of origin of such
shipment, to purchasers located in various States of the United
States other than the State of origin of such shipments. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in said preparation in commerce among and between the
various States of the United States and in the District of Columbia.
P AB. 3. In the course and conduct of its aforesaid business, the
respondent is now, and during all the times mentioned herein has
been, engaged in substantial competition in commerce among and
between the various States of the United States and in the District
of Columbia, with other corporations and with persons, firms, and
partnerships engaged in the sale and distribution of preparations
designed and used for the treatment of conditions of the human body
for which responclent recommends th~ use of its said preparation.
P AB. 4. In the course and conduct of its aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning its said preparation, by United States mails and by various
other means in commerce as "commerce" is defined in the Federal
Trade Commission Act, and respondent has also disseminated and
is now disseminating, and has caused and is now causing the dis·
semination of, false advertisements concerning its said preparation
by various means for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of its said preparation
PABAGRAPH
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in conunerce as "commerce" is defined in the Federal Trade
Commission Act.
. Among and typical of the statements and representations contained
in said false advertisements disseminated and caused to be disseminated as hereinabove set forth, by United States mails, by advertisements in periodicals and other publications, and by circulars and
other printed or written matter are the following:
Year after year, doctors report favorable results with Uvursln.
Physicians have been using Uvursin and sending us favorable reports on its
efficacy in diabetes mellitus for more than a decade.
Is not that reason enough for you to give it a thorough clinical test in one
of your cases 'l
These reports show normal period of ·symptomatic improvement as being
ten to fourteen days from time treatment is started, and clinical improvement.
as disclosed by reduced urinary sugar, from fourteen to twenty-one days. • • •
Oral-Innocuous-:Efficacious.
In diabetes mellitus a successful oral treatment.
Uvursin (capsules, 5 gr.) is a mild and innocuous oral treatment for diabetes
mellitus. Uvursin combines the desirable principles of chimaphila, eupatorium.
pareira, taraxacum, uva ursi, juglans, lappa, inula, eriodictyon, and zea mais;
To overcome any tendency to bowel astringency a little senna is added. With
the above are Incorporated potassi nitras and sodil boras, one grain of "eacb
to the dose. • * * Other than the fact that the combined infusions are
innocuous, the ingredients as explained will mean practically nothing, even to
the experienced therapist, for the reason that few of the items are used for
the cataloged characteristics of the alcohol extracts as outlined in ·'the
Pharmacopeia.
Diabetic Gangrene. Diabetic gangrene yields to Uvursin as do other symptoms, the line of demarcation usually beginning to show definitely by about
tbe twentieth day of treatment, followed by complete recovery where the patient
persists in diet and treatment.
·

Respondent distributes to purchasers of such preparation a suggested
diet and recommends that such diet be followed in connection with
the use of such preparation.
P A.R. 5. Through the use of the aforesaid statements and others of
similar import or meaning not specifically set out herein, the respondent represents that its medicinal preparation ''Uvursin" has
substantial therapeutic value in the treatment of diabetes mellitus
and constitutes a competent and effective treatment for such condition
and that whe;n said preparation is used with the diet recommended
by the respondent, it substantially adds to and increases the efficacy
and therapeutic value of such diet as a treatment for diabetes
lnellitus.
PAR. 6. On the subject of the therapeutic value of respondent's
preparation Uvursiu, three expert witnesses were called at the inIOtance of the Commission. Two of these witnesses were prof('ssors
of pharmacology in outstanding medical schools and had devoted
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much study to the subject of diabetes. The third witness was a
practicing physician of many years' experience specializing in diabetes and who was, at the time of the hearing, in charge of one of
the diabetic services at the Los Angeles County General Hospital.
All of these witnesses occupy eminent places in their professions.
The testimony of these experts shows, and the Commission finds,
that respondent's preparation Uvursin is not a competent or effective
treatment of diabetes mellitus and has no therapeutic value in the
treatment of this conditio!! and will not add to or increase the efficacy
or therapeutic value of any diet used in the treatment of diabetes
mellitus.
PAR. 7. Diabetes mellitus is a disturbance of carbohydrate metabolism in which the blood sugar is elevated to abnormally high levels,
due to a decrease in the internal secretion of the pancreas, among
the most serious complications of which are acidosis and ketosis,
often leading to diabetic coma and sometimes death.
Diabetes mellitus is diagnosed by proper tests made to determine
the blood sugar level under appropriate conditions and also by the
appearance of sugar in the urine. The treatment consists of administration of proper diet. If that is insufficient to reduce the
blood sugar level to normal, insulin is given, which is an extract
of the pancreas administered by hypodermic injection. There is no
accepted treatment for diabetes other than diet and insulin adjusted
properly to meet the needs of each patient.
Respondent's preparation Uvursin consi:,ts of the following ingredients: chimaphila, a variety of wintergreen; eupatorium, a plant
known as thoroughwort; pareira, the root of chondrodendron; taraxacum, commonly known as dandelion; uva ursi, commonly known
as bearberry; juglans, popularly known as butternut bark; lappa,
popularly known as burdock; ·inula, botanically known as elecampane; eriodictyon, popularly known as mountain-balm; and zea mais,
which is commonly known as corn. To these materials have been
added senna and also some potassium nitrate and sodium borate.
However, this preparation is essentialy a combination of crude plant
materials.
The formula or statement of the ingredients of this preparation
means little or nothing to the average practitioner, for, as stated
in respondent's circular,
Other than the fact that the combined Infusions are Innocuous, the ingredients as explained will mean practically nothing, even to the experienced
therapist, for the rellson that few of the Items are used for the cataloged
characteristics of tbe alcohol extracts ns outlined in the Pharmacopeia.
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Furthermore the respondent does not supply a quantitative formula for the information of physicians who are ~olicited to use its
preparation.
The plant materials listed in respondent's preparation have enjoyed
a very long reputation, particularly in folklore medicine, for the
treatment of urinary conditions, and some of these plant materials
were formerly used in the form of tea for bladder and kidney diseases. Their action in general is mildly diuretic and promotes an
increased flow of urine, and the senna. is added to produce a mild
laxative effect. The potassium nitrate and sodium borate contained
in this preparation have little or no effect, other than possibly to
add to diuretic action. Some of these crude drugs contain insulin
and other carbohydrates, which the body may utilize in lieu of ordinary sugars if there is proper metabolic condition prevailing in the
body. However, the amount of these crude drugs which is recommended to be administered daily, namely, 30 grains, has no significant
effect other than to add very slightly to the amount of carbohydrat(>s
which the body is already unable to properly handle when the condition of r,liabetes exists.
Respondent's product has no effect on the essential diabetic disturbance. By increasing the flow of the urine it will dilute the
amount of sugar which has been discovered, and by inereasing the
amount of urine the percentage of sugar would neeessarily drop,
but this would not affect the blood sugar level. The use of respondent's preparation without diet would not aceomplish any more than
the possible reduction of the amount of sugar in the urine, due to
its diuretic properties. The existence of diabetes or improvement
in diabetic cases cannot be determined by examination of the urine
alone, but blood sugar examination is also necessary.
Diabetic gangrene may be precipitated by arteriosclerosis, injury,
or infection. The most frequent thing, however, is a combination of
these faetors, arterioselerosis plus infection or injury. Gangrene
is not necessarily an indication of extreme severity of diabetes but
depends upon the blood supply, or potency of the arteries, as well
as the adverse eff£>cts of abnormally high sugar levels.
Diabetes is a disease in which there may be spontaneous or temporary remissions from time to time, depl.'nding partly on the character of the diet. The diet recommended with Uvursin by the respondent conforms closely to the type of diet that physicians would
recommend in diabetic cases to r£>duce the sugar intake, increase
the alkaline reserve, and reduce generally the conditions under which
symptoms of diabetes mellitus may be manifest.
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The preparation Uvursin is not an efficacious treatment for diabetes
mellitus, as it does not in any way deal with the causes of the
disease. In view of the fact that diabetes is a disease in which
spontaneous remission occurs and in view of the fact that the
character of the symptoms can, in most instances, be controlled by
an appropriate diet, the presumed effectiveness of Uvursin would
be due to a combination of these circumstances in individual cases
nnd not to any therapeutic value of the preparation itself. The
use of this preparation may be definitely harmful to a patient suffering from diabetes mellitus, in that it would give a false sense of
security and delay the inauguration of effective treatment.
The pancreas is a secreting gland which secretes certain enzymes
into the digestive tract for the digestion of fat and protein and
secretes chemical insulin into the blood stream for handling carbohydrates through all the body. Failure of the pancreas to secrete
a sufficient amount of insulin for the purposes of the body t results
in the condition knoWDI as diabetes, and where there has been a deterioration in the pancreas, it is necessary that needed insulin be
supplied artificially.
Insulin was discovered in 1922 and is an extract of the pancreatic
gland of animals, such as cattle, sheep, and pigs. Its action, when
administered hypodermically, is to surplement the insulin of the
pancreas. In some cases it helps to revive the pancreas where no
deterioration has taken place. In tho"ie cases where diet alone is
not effective in restoring action of the pancreas, the failure to give
insulin increases the severity of the diabetic condition and may
result in diabetic coma and death. In such conditions there is
nothing known to modern medicine which will supplant or replace
the use of insulin.
PAR. 8. The respondent offered as expert witnesses four practicing
physicians, who testified as to -experience in the use of respondent's
preparation Uvursin in individual cases. Three of these testified
to the use of urinalysis test only, to determine sugar, no blood test
having been made. The fourth physician did use the blood test but
testified that he usually began his treatment with the use of insulin,
going to respondent's product in those cases where the patient refused to use the hypodermic needle for the administration of insulin.
All four of these physicians testified to the use of the diet in connection with respondent's product, and where serious recurrence of
sugar in the urine appeared after discontinuance of respondent's
product, it was also admitted that n discontinuance or failure to
follow the diet prescribed had occurred.
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After giving full consideration to the testimony of these physicians, their method of diagnosis, and also the characteristics of
diabetes, in that spontaneous remissions may occur and also the
possibility of control of the symptoms by diet, the Commission is
of the opinion, and finds, that the testimony in the record based upon
experience in individual cases is of little probative value, as compared to the expert testimony in the record based upon general
knowledge.
PAR. 9. The use by the respondent of the aforesaid false advertisements and misleading representations has the capacity and tendency
to, and does, mislead purchasers and prospective purchasers into
the erroneous and mistaken belief that the aforesaid false and misleading statements and representations are true and into the purchase of substantial quantities of respondent's said medicinal preparation. As a direct result thereof, trade has been diverted unfairly
to the respondent from its competitors who are likewise engaged in
the sale and distribution in commerce among and between the various
States of the United States, of medicind preparations designed and
used for the treatment of the conditions of the human body for
which respondent recommends the use of its said preparation.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of respondent,
testimony and other evidence taken before Miles J. Furnas, a trial
examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint and in opposition thereto,
report of the trial examiner upon the evidence and exceptions filed
thereto, briefs filed herein, and oral arguments by Donovan Divet,
counsel for the Commission, and by Zach Lamar Cobb, counsel for
the respondent, and the Commission havin...,. made its findin!!S as to
"'
"' the
the facts and its conclusion that said respondent
has violated
provisions of the Federal Trade Commission Act.
. It ~ ordered, That the respondent, John J. Fulton Co., a corporation, Its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offer-
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ing for sale, sale, or distribution of its medicinal preparation "Uvursin," or any other product of substantially similar composition or
possessing substantially similar properties, whether sold under the
same name or under any other name, do forthwith cease and desist
from directly or indirectly:
1. Disseminating, or causing to be disseminated, any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act,
which advertisement represents that respondent's preparation "Uvursin" constitutes a competent or effective treatment for diabetes or
has any therapeutic value in the treatment of diabetes.
.
2. Disseminating, or causing to be disseminated, any advertisement,
by any means, for the purpose of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce as "commerce" is defined in the Federal Trade Commissioi1 Act, of respondent's medicinal preparation "Uvursin," which advertisement
contains any of the representations prohibited in paragraph 1 hereof.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which
it has complied with this order.
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TilE

UATTER

OF

B. T. CLIFTON TRADING AS ASSOCIATED SALES
AGENCY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
. OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4201.

Complaint, July 26, 1940-Decision, June 13, 1941

Where an Individual engaged in the competitive interstate sale and distribution
of clocks, knives, fountain pens, pipes, watches, cigarette cases, cigarette
lighters, and other articles of merchandiseFurn'ished to purchasers various devices and plans which involved the operation of games of chance, gift enterprises, or lottery schemes in the sale
and distribution of said merchandise to the ultimate consumer wholly by
lot or chance, and included, as typical, assortment consisting of a number
of aforesaid articles, together with a 300-cell, 12-section punchboard, for
use in sale of said articles under a plan by which purchaser of a punch,
at 5 cents, punching a designated number, and the purchaser punching the
last remaining cell in each of the 12 sections, receive a specified article,
value of which was in excess of 5 cents, others receiving nothing for their
money other than the privilege of punching;
With result of thereby placing in the hands of. others lottery devices for use
in distributing said merchandise to the ultimate consumer wholly by lot
or chance, contrary to the established public policy of the United States
Government; and whereby trade was unfairly diverted to him from his
competitors who did not, in the distribution of their merchandise, use
such methods :
Held, That such acts and practices were all to the prejudice and injury of the
public and his competitors, and constituted unfair methods of competition
in commerce and unfair acts and practices therein.

Before Mr. lV. TV. Sheppard, trial examiner.
Mr. L. P. Allen, Jr. and Mr. J. V. Mishou, for the Commission.
Mr. Robert Morel Montgomery, of Birmingham, Ala., for
respondent.
Col\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that B. T. Clifton, individually, and trading as Associated Sales Agency, hereinafter referred to as respondent, has violated the provisions of said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the interest of the public, hereby issues its complaint, stating its charges in that respect as follows:
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PARAGRAPH 1. Respondent, B. T. Clifton, is an individual trading
as Associated Sales Agency, with his office and principal place of
business located at 108 North Seventeenth Str~et, Birmingham, Ala.
Respondent is now, and for more than 10 years last past has been,
engaged in the sale and distribution of clocks, lmives, fountain pens,
pipes, watches, tie sets, cigarette cases, cigarette lighters, and other
articles of merchandise. Respondent causes and has caused said
merchandise, when sold, to be transported from his aforesaid place
of business in Birmingham, Ala., to purchasers thereof at their
respective points of location in the various States of the United
States other than Alabama and in the District of Columbia. There
is now, and has been for more than 10 years last past, a course of
trade by respondent in such merchandise in commerce between and
among the various States of the United States and in the District of
Columbia. In the course and conduct of his business respondent
is and has been in competition with other individuals and with partnerships and corporations engaged in the sale and distribution of
like or ·similar merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, ,respondent sells and' has sold to wholesale
dealers, jobbers, and retail dealers, certain assortments of merchandise so packed or assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to the
consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows:
This assortment consists of various articles of merchandise, together
with a device commonly called a punchboard. Said articles of merchandise are sold and distributed to the consuming public by means
of said punchboard in the following manner: Sales are 5 cents each,
and when a punch is made from the board a number is disclosed.
The numbers begin with one and continue to the number of punches
there are on the board, but the numbers are not arranged in numerical
sequence. The board bears a statement or statements informing prospective purchasers that certain specified numbers entitle the purchaser thereof to receive a specified article qi merchandise. A
purchaser who does not qualify by obtaining one of the lucky numbers receives nothing for his money other than the privilege of
punching a number from the board. The articles of merchandise
are worth more than 5 cents each, and the purchaser who obtains one
of the numbers calling for one of the articles of merchandise receives
the same for the price of 5 cents. The numbers are effectively con-
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cealed from purchasers and prospective purchasers until a punch
or selection has been made and the particular punch separated from
the board. The said articles of merchandise are thus distributed to
purchasers of punches from the board wholly by lot or chance.
Respondent sells and distributes, and has sold and distributed,
various assortments of merchandise along with punchboards involving a. lot or chance feature, but such assortments are similar to the
one hereinabove described and vary only in detail.
PAR. 3. Retail dealers who purchase, directly or indirectly, respondent's said merchandise expose and sell the same to the purchasing public in accordance with the sales plan aforesaid. Respondent thus supplies to and places in the hands of others the means of
conducting lotteries in the sale of his merchandise in accordance with
the sales plan hereinabove set forth. The use by respondent of said
method in the sale of his merchandise and the sale of said merchandise by and through the use thereof, and by the aid of said method,
is a practice of a sort which is contrary to an established public
policy of the Government of the United States and in violation of the
criminal laws.
PAR. 4. The sale of. merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure one of the said articles of merchandise at a price
much less than the normal retail price the_reof. Many persons, firms,
and corporations who sell or distribute merchandise in competition
with the respondent, as above alleged, are unwilling to adopt and
use said method or any method involving a game of chance or the
sale of a chance to win something by chance, or any method that is
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondent in the sale and distribution of his merchandise and
the element of chance involved therein, and are thereby induced to
buy and sell respondent's merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent, who do
not use the same or an equivalent method. The use of said method
by respondent, because of said game of chance, has a tendency and
capacity to, and does, unfairly divert trade in commerce between and
among the various States of the United States and in the District
of Columbia, to respondent from his said competitors who do not
use the same or an equivalent method. .As a result thereof, substantial injury is being and has been done by respondent to competition
in commerce between and among the various States of the United
States and in the District of Columbia.
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PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FAC'I'S, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Comniission, on the 26th day of July A. D. 1940,
issued and thereafter served its complaint in this proceeding upon
the respondent, B. T. Clifton, individually and trading as Associated
Sales Agency, charging him with unfair methods of competition in
commerce and unfair and deceptive acts and practices in commer~e, in
violation of the provisions of said act. After the issuance of said
complaint and the filing of respondent's answer thereto, testimony
and other evidence in support of the allegations of the complaint
were introduced by L. P. Allen, Jr., attorney for the Commission,
before W. ,V. Sheppard, a duly appointed trial examiner of the Commission designated by it to serve in this proceeding. Said testimony
and other evidence were duly recorded and filed in the office of the
Commission.
Thereafter the proceedings regularly came on for final hearing
before the Commission, on the said complaint, the answer thereto, the
testimony and other evidence, the trial examiner's report thereon, and
brief in support of the complaint. And the Commission, having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDING3 AS TO THE FAOI'S

PARAGRAPH 1. Respondent, B. T. Clifton, is an individual trading
as Associated Sales Agency, and having his office and principal place
of business in the city of Birmingham, in the State of Alabama.
PAR. 2. Respondent, for some time last past has been, and now is,
engaged in the sale and distribution of clocks, knives, fountain pens,
pipes, watches, cigarette cases, cigarette lighters, and other articles of
merchandise, and causes said articles of merchandise, when sold, to be
shipped from his principal place of business in the State of Alabama,
to purchasers thereof located in various States of the United States.
PAR. 3. Respondent, in the conduct of his business as set forth in
paragraph 2 hereof, has been, and now is, in competition with various
other individuals, partnerships and corporations engaged in the sale
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and distribution of similar articles of merchandise in conunerce between and among the various States of the United States.
PAR. 4. Respondent, in the sale and distribution of his said merchandise, has furnished and furnishes to· the purchasers thereof various devices and plans for merchandising same which involve the
operation of games of chance, gift enterprises, and lottery schemes,
by means of which said merchandise is sold and distributed to the
ultimate consumer wholly by lot or chance. Typical of the methods
used by the respondent is the following:
(a) One of respondent's assortments consist of a number of the
articles herein listed, together with a device commonly called a
punchboard, which has 300 tubes or cells, divided into 12 sections
of 25 cells each; a slip of paper is contained in each cell, bearing a
number which is not disclosed until the cover of the cell has been
punched. The punches are sold at 5 cents each, and the purchaser
punching a designated number, and the purchaser punching the last
remaining cell in each of the 12 sections, receives a specified article
of merchandise; the purchaser of a right to punch who does not punch
one of the winning numbers or the last remaining cell in each section,
receives nothing for his money other than the privilege of punching.
The articles of merchandise thus distributed are worth more. than
5 cents each, but the persons punching the winning numbers or the
last punch in each section', are not required to pay anything in addi~
tion to the price of the punch.
Other items of merchandise were and are sold by the respondent
by like or similar methods, and such punchboards, push cards and
similar devices differ only in detail.
PAR. 5. Respondent, by his sales methods hereinbefore described,
places in the hands of others various devices to be used in the distribution of his merchandise by means of games of chance, gift enterprises, or lottery schemes, and by the use of such devfces, such mer~
chandise is distributed to the ultimate consumer wholly by lot or
chance; respondent's said sales methods are contrary to the
established public policy of the Government of the United States.
PAR. G. During all of the times herein mentioned, respondent has
been in competition with other individuals, partnerships, and corporations who sell and distribute merchandise similar to that sold and
distrilmted by respondent, and are engaged in commerce between
and among various States of the United Stutes, and are unwilling
to use, and do not use, in the distribution of their merchandise, any
method involving a game of chuncl', gift enterprise, or lottt'ry scht'me,
and as a rt'sult of respomll>nt's said methods, trade has been unfairly
diverted from such competitors to the respondent.

234

FEDERAL TRADE CO:M:MISSION DECISIONS

Order

33F. T. C.

CONCLUSION

The aforesaid acts and practices of the respondent are all to the
prejudice and injury of the public and of respondent's competitors,
and constitute unfair methods of competition in commerce, and unfair
acts and practices in commerce, within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
the testimony and other evidence taken before W. W. Sheppard, a
duly appointed trial examiner of the Com~ission designated by it
to serve in this proceeding, the report of the trial examiner thereon,
and brief filed by attorney for the Commission, and the Commission
having made its findings as to the facts and its conclusion that the
respondent, B. T. Clifton, individually and trading as Associated
Sales Agency, has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, B. T. Clifton, individually and
trading as Associated Sales Agency, or by any other trade name, his
representatives, agents, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale and
distribution of clocks,.knives, fountain pens, watches, cigarette cases,
cigarette lighters or, any other article of merchandise, in commerce
as "commerce" is defined in the Federal Trade Commission Act, shall
forthwith cease and desist from:
(a) Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may be
made by means of a game of chance, gift enterprise, or lottery scheme.
(b) Supplying to, or placing in the hands of others, push or pull
cards, punchboards, or other lottery device, either ~ith assortments of
merchandise or separately, which said push or pull cards, punchboards or other lottery device, are to be used or may be used in
selling or distributing such merchandise to the public.
(c) Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise or other lottery device or scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which he has complied with this order.
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IN TllE MATI'ER OF

GEORGE C. llOUNDS AND WILLIAM H. PIDLLIPS, DOING
BUSINESS AS GEORGE A. DOUNDS & COMPANY
COIIIPLAJNT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SUDSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 4303.

Complaint, Sept. 5, 1940-Decision, Jurw, 13, 1941

Where two partners engaged ln packing, processing, and canning tomatoes and
sweetpotatoes, and In interstate sale and distribution thereof (1) through
brokers to whom they usually granted brokerage amounting to 4 percent
from their invoice or prevaillng market price, and (2) directly to purchasers
for resale-(a) Granted to purchasers, the sales to whom were effected by brokers who
did not accept brokerage from said partners on such sales, discounts, and
allowances in lieu of brokerage, by selling and invoicing said commodities
at a net price which was lower than their prevailing market price by an
amount approximately equal to the customary brokerage usually granted
and allowed by them and accepted by their brokers on similar sales to
purchasers;
(b) Granted to purchasers, sales to whom were eft'ected by brokers controlled
b,,. such purchasers, discounts and allowances in lieu of brokerage, by
selling said commodities to them at a net price which was lower than
their prevailing market price by an amount eqpal to the customary brokerage
usually granted and allowed by them to such brokers on similar sales to
other purchasers ; and
(c) Granted to brokers on sales for such brokers' own account, discounts and
allowances In lieu of brokerage, by selling to such brokers at a net price
which was lower than their prevailing market price by an amount equal
to the customary brokerage usually granted and allowed by them to such
brol{ers on similar sales to other purchasers:
Held, That In granting and allowing brokerage fees and commissions or allowances and discounts In lieu thereof to purchasers In connection with their
respective purchases, as above set forth, said partners violated subsection
(c) of Section 2 of the ·Clayton Act, as amended by the Robinson-Patman
Act.

Mr. John T. Has lett for the Commission.
CoMPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof and hereinafter more
particularly described, since June 19, 1936, have violated and are
now violating the provisions of subsection (c) of section 2 of the Clay·
ton Act as amended by the Robinson-Patman Act, approved June 19,
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1936 ( U. S. C. title 15, sec. 13), issues its complaint stating its charges
with respect thereto as follows:
P ARAGRAP:U: 1. Respondents, George C. Bounds and William H.
Phillips, partners doing business under the name and style of George
A. Bounds & Co., have their principal" office and place of business
located at Salisbury, 1\Id. Respondents own, and for the. purpose
of packing, processing, and canning tomatoes and sweet potatoes, operate a factory located at Hebron, Md.
PAR. 2. Respondents since June 19, 1936, have been and are now
engaged in the business of selling, shipping, and distributing such
commodities, by means and through the use of brokers, directly to
purchasers of the same for resale. The customary brokerage granted
and allowed by respondents to brokers on such sales has been and
usual1y is 4 percent from invoice price, said invoice price being respondents' prevailing market price.
·
PAR. 3. Respondents are now and have been since June 19, 1936,
selling, shipping, anq distributing such commodities in commerce between and among the various States of the United States and the District of Cqlumbia, and as a result of such sales have caused such commodities to be shipped and transported from the State of Maryland
to the purchasers thereof located in the various States of the United
States other than the State of :Maryland." There is now and has been
at all times mentioned herein a continuous current of trade in commerce in such commodities between respondents and the purchasers
of such commodities.
PAR. 4. In the course and conduct of their business in commerce as
hereinbefore alleged and described.
1. Respondents have granted to purchasers, the sales to whom have
been effected by brokers not accepting brokerage from respondents on
such sales, discounts, and allowances in lieu of brokerage, by selling
and invoicing said commodities to such purchasers at a net price which
is lower than respondents' prevailing market price by an amount which
approximately equals the customary brokerage usually granted and
allowed by respondents and accepted by respondent's broke~s on
similar sales to purchasers.
2. Respondents have granted to purchasers, the sales to whom have
been effected by brokers controlled by such purchasers, discounts and
allowances in lieu of or as brokerage, by selling said commodities to
such purchasers at a net price which is lower than respondents prevailing market price by an amount which equals the customary brokerage usually granted and allowed by respondents to such brokers on
similar sales to other purchasers effected by such brokers.
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3. Respondents have granted to brokers, the sales to whom have been
for such brokers own account, discounts and allowances in lieu of or
as brokerage, by selling said commodities to such brokers at a net
price which is lower than respondents prevailing market price by an
amount which is equal to the customary brokerage usually granted
and allowed by respondents to such brokers on similar sales to other
purchasers when effected by such brokers.
PAR. 5. The aforesaid acts of the respondents constitute a violation
of the provisions of subsection (c) of section 2 of the above-mentioned
Clayton Act, as amended by tl1e Robinson-Patman Act, approved June
19, 1936 (U. S. C. title 15, sec. 13).
REPORT, FINDINGS AS TO THE FAcrs, AND OnDER

Pursuant to the provisions of an act of Congress entitled "An act
to supplement existing Jaws against unlawful restraints and monopolies, and for other pu.rposes," approved October 15, 1914, the Clayton
Act, as amended by an act of Congress approved June 19, 1936, the
Robinson-Patman Act (U. S. C. title 15, sec. 13), the Federal Trade
Commission on the 5th day of September, 1940, issued and thereafter
served its complaint in this proceeding upon the parties respondent
named in the caption hereof, charging the respondents ·with violation
of the provisions of subsection (c) of section 2 of said act, as amended.
After the issuance of said complaint, the respondents filed their
answer admitting all the material allegations of fact set forth in said
complaint and waiving all intervening procedure as to said facts, and
expressly waiving the filing of briefs and oral argument.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on said complaint and ans"·er, and the Commission, having duly considered the matter and being now fully advised
in the premises, makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPII 1. Respondents, George C. Bounds and W"illiam H. Phillips, partners doing business under the name and style of George A.
Bounds & Co., have their principal office and place of business located
at Salisbury, Md. Respondents own, and for the purpose of packing,
processing, and canning tomatoes and sweetpotatoes, operate a factory
located at Hebron, :Md.
PAR. 2. Respondents since June 19, 1936, have been and are now
t'ngaged in the business of selling, shipping, and distributing such
commodities, through the use of brokers and directly to purchasers of
the same for resale. The customary brokerage granted and allowed
435526m--42--vol.33----16
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by respondents to brokers on such sales has been and usually is 4 percent from the invoice price, said invoice price being respondents'
prevailing market price.
PAB. 3. Respondents are now and have been since June 19, 1936,
selling, shipping, and distributing such commodities in commerce between and among the various States of the United States and the District of Columbia, and as a result of such sales have caused such commodities to be shipped and transported from the State of Maryland
to the purchasers thereof located in the various States of the United
States other than the State of Maryland. There is now and has been
at all times mentioned herein a continuous current of trade in commerce in such commodities between respondents and the purchasers of
such commodities.
PAR. 4. In the course and conduct of their business in commerce as
hereinbefore described,
1. Respondents have granted to purchasers, t4e sales to whom have
been effected by brokers not accepting brokerage from respondents on
such sales, discounts, and allowances in lieu of brokerage, by selling
and invoicing said commodities to such purchasers at a net price which
is lower than respondents' prevailing market price by an amount which
approximately equals the customary brokerage usually granted and
allowed by respondents and accepted by respondents' brokers on similar sales to purchasers.
2. Respondents have granted to purchasers, the sales to whom have
heen effected by brokers controlled by such purchasers, discounts and
allowances in lieu of brokerage, by selling said commodities to such
purchasers at a net price which is lower than respondents' prevailing
market price by an amount which equals the customary brokerage
usually granted and allowed by respondents to such brokers on similar
sales to other purchasers effected by such brokers.
3. Respondents have granted to brokers, the sales to whom have been
for such brokers' own account, discounts and allowances in lieu of
brokerage, by selling said commodities to such brokers at a net price
which is lower than respondents' prevailing market price by an amount
which is equal to the customary brokerage usually granted and allowed
by respondents to such brokers on similar sales to other purchasers
when effected by such brokers.
CONCLUSION

In granting and allowing brokerage fees and commissions or allowances and discounts in lieu thereof to purchasers in connection with
their respective purchases of canned tomatoes and canned sweetpohtoes from the respondents, as set forth in paragraph 4 hereof, the
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respondents, George C. Bounds and William H. Phillips, partners
doing business under the name and style of George A. Bounds & Co.,
have violated and are violating subsection (c) of section 2 of the
Clayton Act, as amended by the Robinson-Patman Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
which answer said
respondents named in the caption hereof,
respondents admit all the material allegations of fact set forth in
said complaint to be true, and state that they waive all intervening
procedure and further hearing as to said facts, and expressly waive
the filing of briefs and oral argument, and the Commission having
made its findings as to the facts and its conclusion that said respondents have violated the provisions of section 2 (c) of the Clayton Act,
as amended by the Robinson-Patman Act, approved June 19, 1936
(U.S. C. title 15, sec. 13).
It is ordered, That the respondents, George C. Bounds and :william
H. Phillips, partners doing business under the name and style of
George A. Bounds & Co., their representatives, agents, and employees,
in connection with the sale and distribution of canned tomatoes and
canned sweetpotatoes in interstate commerce and in the District of
Columbia, do forthwith cease and desist from:
. 1. Granting or making any allowances or discounts in lieu of brokerage to any purchaser by selling commodities at a price reflecting a
reduction from the prices at which sales of such commodities are currently being effected by respondents to other customers of an amount
representing, in whole or in part, brokerage currently being paid by
respondents to brokers for brokerage services rendered to respondents
in effecting sales of such commodities to such purchasers thereof; and
2. Granting or allowing in any manner or form whatever, directly
or indirectly, anything of value as a commission, brokerage, or· other
compensation or any allowance or discount in lieu thereof to any
purchaser in such transactions.
It is further ordered, That the respondents named in the caption
hereof shall, within 30 days after service upon them of this order,
file with the Federal Trade Commission a report in writing, setting
forth in detail the manner and form in which they have complied
with this order.
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THE MATI'ER Ot'

GLAND ESTEMETER CORPORATION, AND "WILLIAM
ESTEP
COJIIPL.AINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19H

Docket 4328.

Complaint, Oct. S, 1940-Dec-ision, June 19, 1941

·where a corporation and its president and general manager, who formulated,
directed, and controlled its practices and policies, engaged in interstate sale
and distribution of their "Gland Estemeter" device for diagnosing various
ailments and conditions; by means of advertisements disseminated through
the mails, circulars, leaflets, anil other advertising literature-Represented, directly or by implication, that all ailments and diseases of the
human body are caused by improper or abnormal functioning of the glands,
and that their said device detected and disclosed any such improper or
abnormal functioning, revealed any vitamin deficiency in the body and
whether condition t~ereof was acid or alkaline, disclosed the conuition of
the blood with respect to energy and activity, and analyzed and <liHclosed
any impairment of the mental processes ;
Facts being there are many ailments and disPoses which are not causf>d by
any improper or abnormal functioning of the glands, and even where th!'re
might be such dysfunctioning, their said device was wholly incapable of
detecting or disclosing such condition; and it possessed no value whatsoever
in the diagnosis of any ailment, disease, or condition of the body;
With tendency and capacity to induce a substantial portion of the purchasing
public to believe that such representations wet·e truE>, and to cause it to
purchase substantial quantities of their product as a result of such erroneous
and mistak!'n belief:
Held, That such acts and practices, as above S!'t forth, were all to the prejudice
and injury of the public, and constituted unfair and decepth·e acts and
practices in commerce,

Mr. Randolph lV. BranclL for the Commission.
Dcrrrow, Smith d1 Carlin, of Chicago, Ill., for respondents.
Co:uPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the Gland Estemeter
Corporation, a corporation, and 'Villiam Estep, an individual, hereinafter referred to as respondents, have violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating 1ts charges in that respect as follows:
PARAGRAPH 1. Respondent Gland Estemeter Corporation is a corporation organized under the laws of the State of Missouri. Respondent 'Villiam Estep is president and general manager of the corporate
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respondent and formulates, directs, and controls the practices and
policies of said corporation. Both of the respondents formerly maintained their offices and principal places of business at 201 East Twelfth
Street, Kansas City, Mo. Their present mailing address is in care of
American Health Food Association, 30 North LaSalle Street,
Chicago, Ill.
PAR. 2. For more than 1 year t1ext preceding October 31, 1939, the
respondents were engaged in the business of selling and distributing a
certain device referred to by respondents as a "Gland Estemeter"
and intended for use in the diagnosis of various ailments and conditions
of the human body.
PAR. 3. In the course and conduct of their aforesaid business the
respondents have disseminated and have caused the dissemination of
false advertisements concerning their said product by the United States
. mails and by various other means in commerce, as commerce is defined
in the Federal Trade Commission Act, for the purpose of inducing
and which were likely to induce, directly or indirectly, the purchase
of their said product; and respondents have also disseminated and
have caused the dissemination of false advertisements concerning their
said product by various means for the purpose of inducing and which
were likely to induce, d.irectly or indirectly, the purchase of their
said product in commerce, as commerce is defined in the Federal Trade
Commission Act. Among and typical of. the false, misleading and
deceptive statements and representations contained in said false advertisements disseminated and caused to be ·disseminated as hereinabove
set forth by the United States mails, by circulars, leaflets and other
advertising literature are the following:
THE GLAND ESTEMETER

This wonderful Invention reveals the Vitamin Deficiency and Gland Deficiency
of the body. SHOWING THE CAUSE AND PROPER WAY TO EliMINATE DISEASE.
If Your Glands are Normal, They Register:

Pineal Gland, 580
Pituitary Gland, 000
Para Thyroid Gland, 600
Thymus Gland, l:iGO
Thyroid Gland, 380
•

•

•

Spleen Gland, 600
Adrenal Glands, 500
Pancreas Gland, 1>50
Gonads, 600

the gland deficiency is the only cause of disease.

IF YOUR HEALTH IS CAUSING YOU TROUBLE, HAVEl A. GllND TIJST ON THE EBTEMI<.'TEK
AT ONCE.

I.EARN HOW TO CORRECT YOUR VITAMIN Df.FICIE:-ICY, TAKE THE ESTEME'I'Jo:R

(lLAND TECHNIQUE AND SEE FOR YOURSEI..F THAT AS FAST AS YO'l"R GLANDS BF.COME
NORMAL YOU WII.L RECOVER FROM YOlJB TROUDLE.
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The Gland Estemeter Registers the Power of the Glands, Reveals what vitamins
are deficient, shows if the body is acid or alkaline, reveals the blood energy and
Its power, analyzes the positive or negative mental condition of the brain cen,ters.
The Estemeter also shows the energy ln the blood as to Its activity and reveals
the extent of mineral deficiency, when the mineral ls taken the Estemeter reveals
the progress toward recovery and the deficiency disease if there Is one vanishes
as the blood approaches normal on the Estemeter.
THill GREA.T BENEFIT HUMANITY WILL DERIVE FROM KNOWING THE CONDITION OF

THEIR GLANDS AND HAVING A DEFINITE KNOWLEDGE OF VITAMIN DEFICIENCY IN THE
BLOOD, AS WELL AS KNOWING THE EXACT CONDITION OF THEIR MENTAL YMICESS IS
BEYOND ESTIMATE.

PAR. 4. Through the use of the statements and representations hereinabove set forth and others similar thereto not specifically set out
herein, the respondents directly and by implication, among other
things, have represented that all ailments and diseases of the human
body are caused by the improper or abnormal functioning of the glands
of the body; that respondents' device detects and discloses any im- ·
proper or abnormal functioning of the glands; that said device reveals
any vitamin deficiency in the body, reveals whether the condition of
the body is acid or alkaline, discloses the condition of the blood with
respect to energy and activity, and analyzes and discloses any impair.
ment of the mental processes.
PAR. 5. The foregoing representations are false and misleading. In
truth and in fact, there are many ailments and diseases of the human
body which are not caused by any improper or abnormal functioning
of the glands. Even in those cases where there may be an improper
or abnormal functioning of the glands, respondents' device is wholly
incapable of detecting or disclosing such condition. Said device does
not reveal vitamin deficiencies in the body, nor does it disclose whether
the condition of the body is acid or alkaline. It does not disclose the
condition of the blood. with respect to energy or activity, nor does it
disclose any other condition of .the blood. It does not analyze or disclose impairments of the mental processes.
Respondents' device is in fact only an ordinary electric battery device, and the registrations shown thereon when said device is in use
indicate merely the resistance of the body tissues to the electric current
set in motion by the device. Such registrations are in no way related
to nor are they indicative of the condition of the glands or any other
part o£ the human body. In truth and in fact, respondents' device
possesses no value whatsoever in the diagnosis o£ any ailment, disease,
or condition of the human body.
PAR. 6. The use by the respondents o£ the foregoing false and misleading representations with respect to their said product has the tendency and capacity to mislead and deceive a substantial portion o£ the
purchasing public into the erroneous and mistaken belie£ that such
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false and misleading representations are true, and into the purchase
of substantial quantities of respondents' product.
PAR. 7. The aforesaid acts and practices of the respondents as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Actt
the Federal Trade Commission on the 3d day of October 1940, issued,
and thereafter served, its complaint in this proceeding upon said refipondents Gland Estemeter Corporation and William Estep, charging
them with unfair and deceptive acts and practices in commerce in violation of the provisions of said act. On October 18, 1940, the respondputs filed their answer in this proceeding. Thereafter, a stipulation
was entered into whereby it was stipulated and agreed that a statement
of facts signed and executed by the respondents and W. T. Kelley,
Chief Counsel for the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding
and in lieu of testimony in support of the charges stated in the complaint or in opposition thereto, and that the said Commission may
proceed upon said statement of facts to make its report, stating its
findings as to the facts and its conclusion based thereon and enter its
order disposing of the proceedings without the presentation of argument, the filing of briefs or the filing of a report upon the evidence by
the trial examiner. Thereafter, this proceeding regularly came on
for final hearing before the Commission on said complaint, answer and
stipulation, said stipulation having been approved, accepted and filed,.
and the Commission having duly considered the same and being now
fully advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Gland Estemeter Corporation, is a corporation organized under the laws of the State of Missouri. Respondent William Estep is president r.nd general manager of the corporate
respondent and formulates, directs, and controls the practices and
policies of said corporation. Doth of the respondents formerly maintained their offices and principal places of business at 201 East Twelfth
Street, Kansas City, Mo. Their present mailing address is care
of American Health Food Association, 30 North LaSalle Streett
Chicago, Ill.

\
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PAR. 2. For more than 1 year next preceding October 31, 1939, the
.respondents were engaged in the business of selling and distributing
a certain device referred to by respondents as a "Gland Estemeter"
.and intended for use in the diagnosis of various ailments and conditions of the human body.
PAR. 3. In the course and conduct of their aforesaid business the
respondents have disseminated and haYe caused the dissemination of
.advertisements concerning their said product by the United States
mails and by various other means in commerce, as "commerce" is de1ined in the Federal Trade Commission Act, for the purpose of inducing, and which were likely to induce, directly or indirectly, the purchase of their said product; and respondents have also disseminated
and have caused the d~ssemination of advertisements concerning their
said product by various means for the purpose of inducing, and which
were likely to induce, directly or indirectly, the purchase of their said
product in commerce, as "commerce" is defined in the Federal Trade
.Commission Act. Among and typical of the statements and ·represE>ntations contained in said advertisements disseminated and caused
to be disseminated as hereinabove set forth by the United States
mails, by circulars, leaflets, and other advertising literature, are the
tollowing:

THE GLA.ND ESTEl\lETER
This wonderful invention reveals the Vitamin Deficiency and Gland Deficiency
<Jf the body, SHOWING THE CAUSE AND PROPER WAY TO ELIMINATE DISI!lASE.
If your Glands are Normal, They Register:
Pineal Gland, 580
Pituitary Gland, 600
Para Thyroid Gland, 600
Thymus Gland, 550
Thyroid Gland, 380
•

•

•

Spleen Gland, 600
Adrenal Glands, 500
Pancreas Gland, 550
Gonads, 600

the gland deficiency Is the only cause of disease.

IF TOUR HEALTH IS CAUSING YOU TROURLE, HAVE A GLAND TEST ON THE ESTEMETER
.AT ONCE.

LEARN HOW TO OORRECT YOUR VITAMIN DEFICIENCY, TAKE THE ESTEMETER

GLAND TECHNIQUE AND BEE FOR YOURSELF THAT AS FAST AS YOUR GLANDS BECOME
NORMAL YOU WILL RECOVER FROM YOUR TROURLEJ.

The Gland E<stemeter Registers the Power of the Glands, Reveals what vitamins
are deficient, shows if the body is acid or alkaline, reveals the blood energy and
its power, analyzes the positive or negative mental condition of the brain centers.
The Estemeter also shows the energy in the blood as to its activity and reveals
the extent of mineral deficiency, when the mineral Is taken the Estemeter rewals
the progress toward recovery and the deficiency disease if there is one vanit'hes ns
the blood approaches normal on the Estemeter.
THE GREAT BENEFIT HUMANITY WILL DF.RIVE FROM KNOWING TIIE CONDITION OF TIIEIB
-GLANDS AND HAVING A DEFINITE KNOWLEllGE OF VITAMIN

m~FICIENCY

IN TIIE BLOOD,

AS WElL AS KNOWING TIIE EXACT CONDITION OF THEIR MENTAL PROCESS IS BEJYONJJ
ESTIMATE.
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PAR. 4. Through the use of the statements and representations hereinabove set forth and others similar thereto not specifically set out
herein, the respondents directly and by implication, among other
things, have represented that all ailments and diseases of the human
body are caused by the improper or abnormal functioning of the glands
of the body; that respondents' device detects and discloses any improper or abnormal functioning of the glands; that said device reveals any vitamin deficiency in the body, reveals whether the condition of the body is acid or alkaline, discloses the condition of the blood
with respect to energy and activity, and analyzes and discloses any
impairment of the mental processes.
PAn. 5. The Commission finds that the representations referred to in
paragraphs 3 and 4 are false and misleading, and constitute false advertisements. There are many ailments and diseases of the human
body which are not caused by any improper or abnormal functioning of
the glands. Even in those cases where there may be an improper or
abnormal functioning of the glands, respondents' device is wholly
incapable of detecting or disclosing such condition. Respondents,.
device does not reveal vitamin deficiencies in the body, nor does it
disclose whether the condition of the body is acid or alkaline. Respondents' device does not disclose the condition of the blood with
respect to energy or activity, nor does it disclose any other condition
of the blood. It does not analyze or disclose impairments of the mental
processes. Respondents' device possesses no value whatsoever in the
diagnosis of any ailment, disease, or condition of the human body.
PAn. 6. The use by the respondents of the foregoing representations
with respect to their product has the tendency and capacity to induce
a substantial portion of the purchasing public to believe that such
representations are true, and to cause such portion of the public to purchase substantial quantities of respondents' product as a result of
such erroneous and mistaken belief.
CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are. all to the prejudice and injury of the public, and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respondents, and a stipulation as to the facts entered into between the
respondents herein and ,V. T. Kelley, Chief Counsel for the Commis-
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sion, which provides, among other things, that without further evidence or other intervening procedure the Commission may issue and
serve upon the respondents herein findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and
the Commission having made its findings as to the facts and conclusion
that said re..c:;pondents have violated the provisions of the Federal Trade
Commission Act.
It ia ordered, That the respondents, Gland Estemeter Corporation,
.a corporation, its officers, and "William Estep, an individual, and re-spondents' representatives, agents, and employees, directly or through
·any corporate or other device, in connection with the offering for sale,
sale or distribution of their medicinal device known as "Gland Estemeter," or any device of substantially similar construction or possessing substantially similar characteristics, whether sold under the same
name or any other name, do forthwith cease and desist from directly or
indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference:
(a) That all ailments or diseases of the human body are caused by
the improper or abnormal functioning of the glands;
(b) That respondents' device detects or discloses improper or abnormal functioning of the glands;
(c) That said device reveals vitamin deficiencies in the body;
(d) That said device discloses whether the condition of the body is
acid or alkaline ;
(e) That said device discloses the condition of the blood with respect
to energy or activity, or that said device discloses any other condition
of the blood;
(/) That said device analyzes or discloses impairments of the mental
processes;
(g) That said device possesses any value in the diagnosis of any ailment, disease or condition of the human body.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing, or which is likely to induce,
directly or indirectly, the purchase in conunerce, as "commerce" is
defined in the Federal Trade Commission Act, of said device, which
advertisement contains any of the representations prohibited in
paragraph 1 hereof.
It ia further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commi~sion a
report in writing setting forth in detail the manner and form in which
they have complied with this order.
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GORDON FOODS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4-f38.

Complai-nt, Dec. 31, 1940--Decision, June 13, 1941

Where a corporation engaged in the competitive interstate sale and distribution
of food products including assortments of nuts, which were so packed and
assembled as to involve the use of games of chance, gift enterprises, or lottery
schemes when sold to the consuming public, and included, as typical, a
display card with twenty-sev.::'n 5-cent packages of nuts each, three of
which, however, concealed within them a printed slip of paper bearing
. the word "free" and were without cost to purchasers procuring same;
Sold such assortments to jobbers a~d, directly or indirectly, to retailers, by
whom they were exposed and sold In accordance with said plan, involving
game of chance to procure without cost, package of nuts, and thus supplied
to and placed in the hands of others means of conducting lotteries in the
.sale of its products, contrary to established public policy of the United
States Government, and In competition with many who, unwilling to sell
their products by such ·or any method contrary to public policy, refrain
therefrom;
With result that many persons were attracted by its said sales plan and the
element of chance involved therein and were thereby induced to buy and
sell its products in preference to those of ~ts said competitors, and with
tendency and capacity to divert trade unfairly to it from them:
Held, That such acts and practices were all to the prejudice and injury of the
public and its competitors, and constituted unfair methods of competition
in commerce and unfair acts and practices therein.

Air. J. W. Brookfield, Jr. for the Commission.
. Mr. Clarence H. Oalhown, of Atlanta, Ga., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Conunission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Gordon Foods, Inc.,
a corporation, hereinafter referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the interest of the
public, hereby issues its complaint, stating its charges in that respect
as follows:
PARAORA.Pn 1. Respondent Gordon Foods, Inc., is a corporation
organized and doing business under and by virtue of the laws of the
State of Georgia ...with its principal office and place of business located at 1075 Sylvan Road SW., Atlanta, Ga. Respondent is now
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and has been for more than 1 year last past engaged in the sale and
distribution of food products to jobbers and retail dealers located
in the various States of the United States a.nd in the District of
Columbia. Respondent causes, and has caused, its products when
sold to be shipped and transported from its aforesaid place of busi·
ness in the State of Georgia to purchasers thereof at their respective
points of location in the various other States of the United States
and in the District of Columbia. There is now and has been for
more than 1 year last past a course of trade by said respondent in
such food products in commerce between and among the various
States of the United States and in the District of Columbia.
In the course and conduct of its business, respondent is, and has
been, in competition with other corporations a.nd with individuals
and partnerships engaged in the sale and distribution of like or similar products in commerce between and among the various. States of
the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and distributes, and has sold
and distributed, assortments of nuts so packed and assembled as to
involve the use of games of chance, gift enterprises, or lottery .schwnes
when sold and distributed to the purchasing and consuming public.
One of said assortments consists of 27 packages of nuts mmu1ted
on a display card bearing the legend
TRY YOUR LUCK.

You May Get a Free Package.

and distributed in the following manner:
The said packages of nuts retail at the price of 5 cents each, but
three of said packages have within the wrapper or package a printed
slip of paper bearing the word "Free" and thereby advising the
purchaser thereof that the said package of nuts is given to him without cost. The said printed slips of paper are effectively concealed
from purchasers and prospective purchasers until said packages have
been opened and the said slips removed therefrom. The purchasers
who procure said packages containing said printed slips thus procure the same without cost rather than at the regular retail price of
5 cents each. The fact as to whdher the purchasers of said packages
of nuts in said assortment procure the same without cost or pay the
rrgular price of 5 cents each therefor, is thus determined wholly by
lot or chance.
The respondent sells and distributes and has sold and distributed
various assortments of food products involving a lot or chance fea-
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ture, but such assortments are similar to the one hereinabove described
and vary only in detail.
PAR. 3. Retail dealers who purchase respondenes said packages of
nuts, directly or indirectly, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
supplies to, and places in the hands of, others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its products and the sale of said products by and
through the use thereof and by the aid of said sales plan or method is
a practice of a sort which is contrary to an established public policy
of the. Government of the United States and in violation of the criminal
laws.
PAR. 4. The sale of packages of nuts to the purchasing public by the
method or plan hereinabove set forth involves a game of chance or the
sale of a chance to procure packages of said nuts without cost.
Many persons, firms, and corporations who sell and distribute products in competition with respondent, as above alleged, are unwilling to
adopt and use said method or any method involving a game of chance
or the sale of a chance to win something by chance or any other method
which is contrary to public policy and such competitors refrain therefrom. Many persons are attructed by said sales plans or method
employed by respondent in the sale and distribution of its products
and by the element of chance involved therein and are thereby induced
to buy and sell respondent's products in preference to products of
said competitors of respondent who do not use the same or equivalent
methods. The use of said methods by respondent because of said
game of chance has a tendency and capacity to, and does, unfairly
divert trade in co_rnmerce between and among the various States of the
United States and in the District of Columbia to respondent from its
said competitors who do not use the same or equivalent methods, and,
as a result thereof, 8ubstantial injury is being, and has been, done
by respondent to competition in commerce between and among the
various States of the United States and in the District of Columbia.
PAn. 5. Thf3 aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS As TO THE FACTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 31st day of December 1940
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issued, and on January 2, 1941, served, its complaint in this prdceed~
ing upon respondent, Gordon Foods, Inc., a corporation, charging' it
with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On January 21, 1941, the respondent filed
its answer in this proceeding. Thereafter, a stipulation was entered·
into whereby it was stipulated and agreed that a statement of facts
signed and executed by the respondent through its counsel, Clarence
H. Calhoun, and by W. T. Kelley, Chief Counsel for the ·Federal
Trade Commission, subject to the approval of the Commission, maj.·
be taken as the facts in this proceeding and in lieu of testimony in
support of the charges stated in the complaint, or in opposition thereto, and that the said Commission may proceed upon said statement
of facts to make its report, stating its findings as to the facts and its
conclusion based thereon and enter its order disposing of the proceeding without the presentation of argument or the filing of briefs.
The respondent also ·waived the filing of a report upon the evidence
by a. trial examiner. Thereafter, this proceeding regularly came on
for final hearing before the Commission on said complaint, answer
and stipulation, said stipulation having been approved, accepted and
filed, and the Commission having duly considered the same and being
now fully advised in the premises, finds that this proceeding is in the
interest of the public and makes its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Gordon Foods, Inc., is a corporation
organized and doing business under and by virtue of the laws of the
State of Georgia with its principal office and place of business located
at 1075 Sylvan Road SW., Atlanta, Ga. Respondent is now and has
been for more than 1 year last past engaged in the sale and distribution of food products to jobbers and retail dealers located in the various States of the United States and in the District of Columbia.
Respondent causes, and has caused, its products, when sold, to be
shipped and transported from its aforesaid place of business in the
State of Georgia to purchasers thereof at their respective points of
location in the various other States of the United States and in the·
District of Columbia. There is now and has been for more than
1 year last past a course of trade by said respondent in such foocl
products in commerce between and among the various States of the
United States and in the District of Columbia.
In the course and conduct of its business, respondent is, and has
been, in competition with other corporations and with individual5"
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and partnerships engaged in the sale and distribution of like orsimilar products in commerce between and among the various States
of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and distributes, and has sold and
distributed, assortments of nuts so packed and assembled as to involve
the use of games of chance, gift enterprises, or lottery schemes when
sold and distributed to the purchasing and consuming public.
One of said assortments consists of 27 packages of nuts mounted.
on a display card bearing the legend
TRY YOUR LUCK.

You l\Iay Get a Free Package.

and distributed in the following manner:
The said packages of nuts retail at the price of 5 cents each, but
three of said packages have within the wrapper or package a pri.I~.ted.
slip of paper bearing the word "Free" and thereby advising the
purchaser thereof that the said package of nuts is given to him
without cost. The said printed slips of pap€r are effectively concealed from purchasers and prospective purchasers until said packages have been opened and the said slips removed therefrom. The
purchasers who procure said pack~ges· containing said printed slips
thus procure the same without cost rather than at the regular retail
price of 5 cents each. The fact as to whether the purchasers of said
packages of nuts in said assortment procure the same without cost
or pay the regular price of 5 cents each therefor, is thus determined
wholly by lot or chance.
PAR. 3. Retail dealers who purchase respondent's said packages of
nuts, directly or indirectly, expose and sell the same to the purchasing public in accordance with the sales plan aforesaid. Respondent
thus supplies to, and places in the hands of, others the means of
conducting lotteries in the sale of its products in accordance with
the sales plan hereinabove set forth. The use by respondent of said
sales plan or method in the sale of its products and the sale of said
products by and through the use thereof and by the aid of said sales
plan or method is a practice of a sort which is contrary to an established public policy of the Government of the United States.
PAR. 4. The sale of packages of nuts to the purchasing public by
the method or plan hereinabove set forth involves a game of chance
or the sale of a chance to procure packages of said nuts without cost.
Many persons, firms, and corporations who sell and distribute prod-
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ucts in competition with respondent, as above found, are unwilling
to adopt and use said method or any method involving a game of
chance or the sale of a chance to win something by chance or any
other method which is contrary to public policy and such. competitors
refrain therefrom. Many persons are attracted by said sales plans
or method employed by respondent in the sale and distribution of
its products and by the element of chance involved therein and are
thereby induced to buy and sell respondent's products in preference
to products of said competitors of respondent who do not use the
same or equivalent methods. The use of said methods by respondent
because of said game of chance has a tendency and capacity to unfairly divert trade in commerce between and among the various
States of the United States and in the District of Columbia to
respondent from its said competitors who do not use the same or
equivalent methods.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and the stipulation as to the facts entered into between
the respondent herein and w·. T. Kelly, Chief Counsel for the Com-mission, which provides, among other things, that without further
evidence or other intervening procedure, the Commission may issue
and serve upon the respondent herein findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and
the Commission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, Gordon Foods, Inc., a corporation, its officers, represantatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale and distribution of nuts, nut products, or other merchandise, in commerce, as commerce is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Selling or distributing nuts, nut products, or any other merchandise so packed and assembled that sales of such nuts, nut products,
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or other merchandise, to th~ general public are to be made, or may be
made, by means of a game of chance, gift enterprise, or lottery
scheme.
2. Supplying to or placing in the hands of dealers, or others, assortments of packages of nuts, nut products, or other merchandise which
are to be used, or may be used, to conduct a lottery, gaming device, or
gift enterprise in the sale or distribution, of such nuts, nut products,
or other merchandise to the public.
3. Packing or assembling in the same assortment packages of nuts,
nut products or other merchandise for ultimate sale to the public,
which individual packages of nuts, nut products or other merchandise are of uniform appearance, but some of which contain coupons
or slips entitling the purchaser to receive such packages without cost.
4. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is fwrther ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
435526m--42--vol.33----17
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THE 1\fAT.rER OF

NEO-VIM COMP.ANY, .AND ,V, C. POLLARD, .A. L. RI.AFF,
L. M. JENSEN, CARL G. ROSSEL, EDWIN L. MILLER, .AND
L. R. DILLOW
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8969.

ComplCllint, Oct. 10, 1940 '-Decision, June 14, 1941

Where a corporation and several individuals, who were at various times officers
and managing directors thereof and formulated, directed and controlled its
policies and practices or participated therein, engaged in interstate sale and
distribution of their "Neo-Vim" or "Neo•Ve'm" medicinal preparation as a
tonic, and of their "Hi-Ho Tooth Paste" for use on teeth and gums; by
means of advertisements disseminated through the mails, in newspapers
and periodicals, radio continuities, and circulars, leaflets, pamphlets, and
other advertising literature-(a) Represented, directly or through implication that their said "Neo-Vim" or
"Neo-Vem" was a competent and effective tonic which supplied the user
with increased energy and vitality and increased the appetite, that it served
to inct·ease the quantity, and improve the quality, of the blood, and would
increase the flow of gastric juices and otherwise aid digestion, and that it
was a competent and effective treatment for indigestion;
Facts being, said product was not a competent or effective tonic, and had no
such beneficial effects or therapeutic value excf:pt as an ordinary laxative;
and
(b) Represented that their "Hi-Ho Tooth Paste" possessed unusual and superior
qualities for brightening the teeth, kept the gums healthy and firm, would
remove all stain, film, and discoloration from the teeth irrespective of
cause, alter the natural or original color of the tooth enamel and make
any teeth white and sparkling, and that it prevented impure breath and
otrensive breath odors;
Facts being said preparation was not a competent or effective agency for
brightening the teeth except as an ordinary cleanser, and served no other
purpose than as an ordinary dentifrice;
With effect of misleading and deceiving a substantial portion of the purchasing public into the erroneous belief that such advertisements were true,
and of causing it, as a result of such belief, to purchase substantial quantities of their preparations:
Held, That such acts and practices, under the circumstances set forth, were aU
to the prejudice and injury of the public, and constituted unfair and deceptive acts and practices ln commerce.

Before Mr. Lewis 0. Russell, trial examiner.
Mr. R. A. McOuat for the Commission.
Mr. Owen B. Sherwood, of Columbus, Ohio, for respondents.
• Amended and supplemental.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Neo-Vim Co., a
C. Pollard, A. L. Riaff, L. M. Jensen, Carl G.
corporation, and
Rosse!, Edwin L. Miller, and L. R. Dillow, individually and as officers
of said corporation, hereinafter referred to as respondents, have violated the provisions of said act and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its amended and supplemental complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Neo-Vim Co., is a corporation organized, existing, and doing business under and by virtue of the laws
of the State of Ohio and having its office and principal place of business at 400 North High Street, Columbus, Ohio.
Respondents, Riaff and Jensen, were until May 1939 officers and
lhanaging directors of the corporate respondent and formulated,
directed, and controlled the policies and practices of the corporate
respondent. The mailing address of each of said respondents is 400
North High Street, Columbus, Ohio.
Respondents, Pollard, Rossel, Miller, and Dillow, are now and for
"Varying periods of time since March 1938 have been officers and
managing directors of said corporate respondent and formulate, direct, and control the policies and practices of said corporate respondent. The mailing address of each of said respondents is 400 North
liigh Street, Columbus, Ohio.
The respondents are now, or since March 1938 have been, engaged
in the business of selling and distributing a medicinal preparation
designated "Neo-Vim" or "Neo-Vem," recommended for use as a
tonic, and a cosmetic designated Hi-Ho Tooth Paste, recommended
for use on the teeth and gums. Respondents cause and have caused
their said preparations, when sold, to be transported from their aforesaid place of business in the State of Ohio to purchasers thereof
located in various other States of the United States and in the District of Columbia. Respondents maintain and have maintained a
· course of trade in their said preparations in commerce among and
between the various States of the United States and in the District
of Columbia.
PAR. 2. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements concerning their said products by the United States mails and

·w.
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by various other means in commerce, as commerce is defined in the
Federal Trade Commission Act; and respondents have also disseminated and are now disseminating, and have caused and are now
causing the dissemination of, false advertisements concerning their
said products, by various means, for the purpose o£ inducing and
which are likely to induce directly or indirectly the purchase of
their said products in commerce, as commerce is defined in the
Federal Trade Commission Act. Among and typical of the false,
misleading, and deceptive statements and representations contained
in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by United States mails, by advertisements in newspapers and periodicals, by radio continuities, and by
circulars, leaflets, pamphlets, and other advertising literature, are
the following:
A good tonic, to keep the system in good condition, may be just the thing
to keep you well. Now, Neo-Vim is a tonic that is designed to aid in increasing
appetite, to relieve tbat stuffiness after meals, to help digestion and also to
help build red blood.
Are you feeling well right now-full of that pep and energy that is needed
around these busy holidays? Perhaps you need a good tonic like Neo-Vim.
This tonic is designed to relieve stomach distress, stuffiness after eating, increases appetite, and helps to build good red blood.
Maybe you are not feeling wen right now-perhaps you are troubled with
indigestion, have no appetite, and feel generally run down. Then-we'd say
Neo-Vim will probably be a fine tonic for you because Neo-Vim will tone up
your system by helping to restore appetite, will increase the flow of gastric
juices, and will aid digestion and relieve that stuffy feeling after eating. It is
mildly laxative and will help to make red blood, so necessary for good health.
Hi-Ho Tooth Paste • • • is· so invigorating, keeps the gums healthy.
Don't let dingy, discolored teeth or bad breath chase away your friends. Have
a smile that your friends will envy by using Hl-Ho Tooth Paste regularly.
You might just add a little more to your brush and massage your gums too,
it is certainly bealthy and helps the gums stay firm, and once you have firm
gums, your teeth are going to shine out like studded diamonds.
Hi-Ho toothpaste * * * hl!!l such a refreshing flavor that it sweetens
the breath, so that you never need worry about offending.
PAR. 3. Through the use of the foregoing representations, and other
representations similar thereto not specifically set forth herein, the
respondents represent and have represented, directly or through inference that their medicinal preparation Neo-Vim or Neo-Vem is
a competent and effective tonic which supplies the user with increased
energy and vitality and increases the appetite; that it serves to increase the quantity of blood in the body and improves the quality of
the blood; that it will increase the flow of gastric juices and otherwise
aid digestion; that it is a competent and effective treatment for
indigestion.
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Respondents also represent in the manner aforesaid that their product Hi-Ho Tooth Paste possessed unusual and superior qualities for
brightening the teeth; that it keeps the gums healthy and adds firmness to the gums; that said tooth paste will remove all stain, film,
and discoloration from the teeth irrespective of_ the cause thereof,
and will alter the natural or original color of tooth enamel and make
~.ny teeth white and sparkling; that it prevents impure breath and
offensive breath odors.
PAR. 4. The aforesaid representations used and dis.seminuted by
the respondents in the manner above described are grossly exaggerated, misleading, deceptive, and untrue and constitute false advertisements. In truth and in fact respondents' product Neo-Vim or
Neo-Vern is not a competent or effective tonic. It is wholly incapable
of supplying the user with increased energy or vitality. · It will not
serve to increase the appetite. It will not increase the quantity of
blood in the body nor will it improve the quality of the blood. It
will not increase the flow of the gastric juices nor will it otherwise
aid digestion. It is 'not a competent or effective treatment for indigestion. In truth and in fact respondents' preparation has no therapeutic value except as an ordinary laxative.
Respondents' product, Hi-Ho Tooth Paste, is not a competent or
effective agency for brightening the teeth except insofar as its use
as an ordinary cleanser of the teeth will effect such result. Said
tooth paste will not remove stain, film, or discoloration, except tqose
of a surface character, from the teeth. It will not serve to keep the
gums healthy or add firmness to the gums. It will not prevent
impure breath or offensive odors. In truth and in fact, said product
serves no purpose other than as an ordinary dentifrice for the
cleaning of the teeth.
PAR. 5. The use by the respondents of the foregoing false, deceptive,
and misleading advertisements with respect to their preparations,
disseminated as aforesaid, has had and :now has the capacity and
tendency to, and does, mislead and deceive a substantial portion of
the purchasing public into the erroneous and mistaken belief that said
advertisements are true, and induces a portion of the purchasing
public, because of such erroneous and mistaken belief, to purchase
substantial quantities of re;;pondents' preparations.
PAR. 6. The aforesaid arts and practices of the respondents as
herein alleged are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission" Act.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 10, 1940, issued and subsequently served its amended complaint in this proceeding upon the
respondents, Neo-Vim Co., a corporation, and "\V. C. Pollard, A. L.
Riaff, L. 1\I. Jensen, Carl G. Rosse!, Edwin L. Miller, and L. R.
Dillow, individually and as officers of said corporation, charging
them with the use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance
of said amended complaint and the filing of respondents' answers
thereto, in which answers respondents admitted all the material
allegations of fact set forth in said amended complaint and waived
all intervening procedure and further hearing as to said facts.
Thereafter, testimony and other evidence were introduced to show
the extent to which Carl G. Rossel participated in the acts and practices charged in the amended complaint, before Lewis C. Russell,
a trial examiner of th,e Commissipn theretofore duly designated by it,
and said testimony and other evidence were duly recorded and filed
in the office of the Commission. Thereafter, the proceeding regularly
came on for final hearing before the Commission on said amended
complaint, the answers thereto, testimony and other evidence, report
<lf the trial examiner upon the evidence, and brief in support of the
amended complaint, and the Commission having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Neo-Vim Co., is a corporation organized, existing, and doing business under and by virtue of the laws of
the State of Ohio and having its office and principal place of business
at 400 North High Street, Columbus, Ohio.
Respondents, A. L. Ria:ff and L. M. Jensen, are individuals having
their mailing address at 400 North High Street, Columbus, Ohio,
and were, until 1\fay 1939, officers and managing directors of the corporate respondent and formulated, directed, and controlled the
policies and practices of the corporate respondent.
Respondents, W. C. Pollard, Edwin L. Miller, and L. R. Dillow,
are individuals having their mailing address at 400 North High
Street, Columbus, Ohio, who are now, and for varying periods of
time since 1\fay 1938, have been, officers and managing directors of
said corporate respondent and formulate, direct, and control the
policies and practices of said corporate respondent.
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Respondent, Carl G. Rossel, is an individual having his mailing
address at 400 North High Street, Columbus, Ohio, and prior to
February 1940, was an officer of said corporate respondent, and as
such officer participated in the formulation, direction, and control
of the policies and practices of the corporate respondent.
The respondents, since March 1938, have been engaged in the business of selling and distributing a medicinal preparation designated
"Neo-Vim" or "Neo-Vem" recommended for use as a tonic, and a
cosmetic designated "Hi-Ho Tooth Paste" recommended for use on
the teeth and gums. Respondents cause, and have caused, their said
preparations, when sold, to be transported from their aforesaid place
of business in the State of Ohio to purchasers thereof located in
various other States of the United States and in the District of
Columbia. Respondents maintain, and at all times mentioned herein
have maintained, a course of trade in said preparations in commerce
among and between the various States of the United States and in
the District of Columbia.
PAR. 2.
the course and.conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements concerning their said products by the United States mails and
by various other means in commerce, as "commerce" is defined in the
Federal Trade Commission Act; and respondents have also disseminated and are now disseminating, and have caused and are now
causing the dissemination of, false advertisements concerning their
said products, by various means, for the purpose of inducing and
which are likely to induce directly or indirectly the purchase of their
said products in commerce, as "commerce" is defined in the Federal
Trade Commission Act. Among and typical of the false, misleading
and deceptive statements and representations contained in said false
advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by United States mails, by advertisements in newspapers and periodicals, by radio continuities, and by circulars, leaf- .
lets, pamphlets, and other advertising literature, are the following:

In

A good tonic, to keep the system in good condition, may be just the thing
to keep you well. Now, Neo-Vim is a tonic that is designPd to aid In increasing
appetite, to relieve that stuffiness after meals, to help digestion and also to
help build red blood.
Are you feeling well right now-full of that pep and energy that Is needed
around these busy holidays? Perhaps you need a good tonic like Neo·Vim.
This tonic is designed to relieve stomach distress, stuffiness after eating, increases appetite, and helps to build good red blood.
Maybe you are not feeling well right now-perhaps you are troubled with indigestion, have no appetite, and feel generally run down. Then-we'd say
Neo-Vim will probably be a flue ton~c for you because Neo-Vlm wlll tone up
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your system by helping to restore appetite, wlll increase the flow of gastric
juices, and wlll aid digestion and relieve that stuffy feeling after eating. It is
mildly laxative and will help to make red blood, so necessary for good health.
Hi-Ho Tooth Paste • • • is so invigorating, keeps the gums healthy.
Don't let dingy, discolored teeth or bad breath chase away your friends. Have
a smile that your friends will envy by using Hl-Ho Tooth Paste regularly.
You might just add a little more to your brush and massage your gums too,
it is certainly healthy and helps the gums stay firm, and once you have firm
gums, your teeth are going to shine out like studded diamonds.
Hi-Ho toothpaste • • • has such a refreshing flavor that it sweetens
the breath, so that you never need worry about offending.

PAR. 3. Through the use of the foregoing representations, and
other representations similar thereto not specifically set forth herein,
the respondents represent and have represented, directly or through
inference, that their medicinal preparation Neo-Vim or Neo-Vem is
a competent and effective tonic which supplies the user with increased
ene;gy and vitality and increases the appetite; that it serves to increase the quantity of blood in the body and improves the quality
of the blood; that it·will increase the flow of gastric juices and otherwise aid digestion; that it is a competent and effective treatment for
indigestion.
Respondents also represent in the manner aforesaid that their
product Hi-Ho Tooth Paste possesses unusual and superior qualities
for brightening the teeth; that it keeps the gums healthy and adds
firmness to the gums; that said tooth paste will remove all stain,
film and discoloration from the teeth irrespective of the cause thereof; and will alter the natural or original color of tooth enamel and
make any teeth white and sparkling; that it prevents impure breath
and offensive breath odors.
PAR. 4. The aforesaid representations used and disseminated by
the respondents in the manner above described are grossly exaggerated, misleading, deceptive, and untrue and constitute false advertisements. In truth and in fact respondents' product Neo-Vim
or NeoVem is not a competent or effective tonic. It is wholly incapable of supplying the user with increased energy or vitality. It
will not serve to increase the appetite. It will not increase the quantity of blood in the body nor will it improve the quality of the blood.
It will not increase the flow of the gastric juices nor will it otherwise
aid digestion. It is not a competent or effective treatment for indigestion. In truth and in fact respondents' preparation has no therapeutic
value except as an ordinary laxative.
Respondents' product, Hi-Ho Tooth Paste, is not a competent or
effective agency :for brightening the teeth except insofar as its use
as an ordinary cleanser of the teeth will effect such result. Said tooth
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paste will not remove stain, film, or discoloration, except those of a
surface character, from the teeth. It will not serve to keep the gums
healthy or add firmness to the gums. It will not prevent impure
breath or offensive odors. In truth and in fact, said product serves
no purpose other than as an ordinary dentifrice for the cleaning of
the teeth.
PAR. 5. The use by the respondents of the foregoing false, deceptive, and misleading advertisements with respect to their preparations, disseminated as aforesaid, has had and now has the capacity
and tendency to, and does, mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
said advertisements are true, and induces a portion of the purchasing public because of such erroneous and mistaken belief, to purchase
substantial quantities of respondents' preparations.
CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission and the
answers of the respondents, in which answers respondents admit all
material allegations of fact set forth in said amended complaint and
state that they waive all intervening procedure and further hearings as to the said facts, testimony, and other evidence before Lewis
C. Russell, a trial examiner of the Commission theretofore duly designated by it, with reference to the extent of participatimi of the
respondent, Carl G. Rossel, in the acts and practices charged in the
amended complaint, the report of the trial examiner upon the evidence and brief in support of the amended complaint filed herein,
and the Commission having made its findings as to the facts and its
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondents, Neo-Vim Co., a corporation,
and its officers, agents, representatives, and employees, and W. C.
Pollard, A. L. Riaff, L. M. Jensen, Carl G. Rossel, Edwin L. Miller,
and L. R. Dillow, individuals, and their respective agents, representatives, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution of
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their medicinal preparation designated "Neo-Vim" or "Neo-Vem," or
their cosmetic preparation designated "Hi-Ho Tooth Paste," or any
other product of substantially similar composition or possessing substantially similar properties, whether sold under the same name or
under any other name, do forthwith cease and desist from directly or
indirectly :
1. Disseminating, or causing to be disseminated, any advertisement by means of the United States mails, or by any means in commerce as '.'commerce" is defined in the Federal Trade Commission
Act, which advertisement represents, directly or through inference,
(a) That respondents' preparation Neo-Vim or Neo-Vem is a
tonic; that its use will supply increased energy or vitality; that it
will increase the appetite or flow of gastric juices; that it will increase
the quantity of the blood or improve the quality of the blood; that
said preparation constitutes a competent or effective treatment for
indigestion; or that said preparation has any therapeutic value other
than that possessed by an ordinary laxative;
(b) That respondent's preparation Hi-Ho Tooth Paste will remove
stain, film, or discoloration from the teeth other than those of a surface character; that said preparation will serve to keep gums healthy
or add firmness to the gums; that the use of said preparation will
prevent impure breath or offensive odors; or that it is a competent
or effective agency for brightening the teeth in excess of the results
obtained from the use of any ordinary dentifrice.
(2) Disseminating, or causing to be disseminated, any advertisement by any means, for the purpose of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce as "commerce" is defined in the Federal Trade Commission Act of respondents' preparations Neo-Vim or Neo-Vem or Hi-Ho Tooth Paste,
which advertisement contains any of the representations prohibited
in paragraph 1 hereof and respective subdivisions thereof.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MA'ITER OF

PITTSBURGH PLATE GLASS COMPANY, ·w. D. SNYDER,
KARL HANSEN COMPANY, INC., KARL HANSEN, DAVID
BERNHARDT PAINT & GLASS COMPANY, INC., FRED
DITTMAN, EDMUND 1V. ULRICH, JOSEPH B. CRASTO,
LLOYD B. CRASTO, JOSEPH B. CRASTO GLASS COMPANY, AND H. FLAU:MHAFT
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4304.

Complaint, Sept. 6, 1940-Decision, June 14, 1941

Where a corporation, with principal place of business in Memphis, and two
other corporations, with principal and only offices in New Orleans, engaged
in selling and distributing glass and conducting a glazing contract business
in the States comprising the New Orleans trad~ area, and three individuals,
who were, respectively in charge of New Orleans branch of said first-named
corporation, and officers in control of the affairs of the other two, and
who determined, as herein concerned, the pricing policies of their respective
companies; in competition with one another and with other distributors
located in said area and elsewhere, except to the extent that competition
was lessened and potential competition curtailed by acts and practices
below described, and representing, in their aggregate participation in the
distribution of plate, window, safety, rough rolled, wire, art, and structural
glass, periodically and during times herein involved, an actual and potential
preponderance of such businessAgreed upon and carried out, from about 1932 through 1938 and from time to
time, a common understanding and undertaking among themselves to establish and maintain the prices at which the various types of glass were to be
and were sold by them to dealers, to the retail trade and to consumers in
aforesaid area; and, with intent of making such understanding and undertaking effective and attempting to require compliance therewith by themselves and competitors(a) Held meetings at various times during period in question at which said
understanding and undertaking was discussed, adopted and agreed to ;
(b) From time to time issued and adhered to duplicate and uniform price lists
for the sale of the various types of glass above set forth:
(c) Simultaneously, at times, changed the prices at which they sold said glass
to purchasers ; and
(d) From time to time took concerted action to maintain the prices agreed
upon; and
,
Where said corporations and individuals, engaged as above set forth, and a
fourth individual, with principal and only place of business in New Orleans,
likewise engaged in conducting a glazing contracting business, ln the New
Orleans trade area, a corporation which succeeded to and carried on aforesaid individual's business, and a fifth individual, likewise engaged in glazing
contracting, with principal office and only place o! business in New Orleans;
securing and seeking to secure glazing contracts within area in question,
in competition with similar contractors (whose places of business were
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located in said area and elsewhere, and including those who purchase glass
for jobs in said area from dealers and distributors located in States other
than Louisiana), except to the extent that their competition was lessened
and potential competition curtailed by acts and practices below described;
and representing a potential preponderance, and at times during periods
Involved herein an actual preponderance, of business concernedAgreed upon and carried out, from the year 1933 through 1936, and from
time to time, an agreement, understanding, or undertaking among themselves, with intent of lessening competition In glass contracting within
said area; and in pursuance of their agz·eement, understanding, or
undertaking(e) Apportioned the glazing contracting business in said city;
(f) Established the amount of the bids to be submitted respectively by them
for supplying or installing glass in buildings or structures in area In
question; and
(g) Exchanged information and held meetings for establishing and maintaining
the amount of their respective bids on particular jobs and to allocate
among themselves, as aforesaid, glazing contt·acts in area in question;
With capacity, tendency, and effect of establishing and maintaining prices at
which glass was sold by distributors in aforesaid area, and of unreasonably
lessening competition in the glass trade aml distribution therein, and in
the glazing contracting business in said area, of curtailing price competition
among glass distributors therein, and of burdening and interfering therein
with the normal and natural flow of trade in commerce In glass, and of
Injuring their competitors:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public, and had a tendency unduly to binder
and prevent competition In the sale and distribution of glass and the
glazing contracting business in commerce, to place in said distributors the
power to control prices at which glass was sold in aforesaid area, and
to place in said glazing contractors the power to control prices at which
glazing contracts were made therein and unduly to restrict and restrain
the sale and distribution of glass in said commerce, and constituted unfair
methods of competition therein.

Mr. Fletcher G. Cohn and Mr. Allen C. Phelps for the Commission.
Mr. Lel(];nd J]az(CT'd and Mr. Joseph T. Owens, of Pittsburgh, Pa.,
for Pittsburgh Plate Glass Co. and \V. D. Snyder.
Mr. Charles J. Rivet, of New Orleans, La., for Karl Hansen Co.,
Inc. and Karl Hansen.
Legz'er, 111cEnerny & Waguespack, of New Orleans, La., for David
Bernhardt Paint & Glass Co., Inc., Fred Dittman and Edmund
Ulrich.
Mr. John D. Ni;e, Jr., of New Orleans, La., for Joseph D. Crasto,
Lloyd D. Crasto, and Joseph D. Crasto Glass Co.
Mr. llerman L. Midlo, of New Orleans, La., for II. Flaumhaft.
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CoMPLAINT

Pursuant tO the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
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Trade Commission having reason to believe that the respondents
herein named have violated the provisions of said act, and it. appear.
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating
its charges in that respect as follows:

Charge I
PARAGRAPH 1. The words and terms set out in this paragraph have·
the following meanings as used in this complaint:
"Glass" means plate window, automobile, safety, art, and structural
glass;
"Respondent distributors" refers to respondents Pittsburgh Plate
Glass Co., Karl Hansen Co., Inc., and David Bernhardt Paint &
Glass Co., Inc. ;
"Respondent glazing contractors" refers to respondents Pittsburgh
Plate Glass Co., Karl Hansen Co., Inc., David Bernhardt Paint
& Glass Co., Inc., Joseph B. Crasto, Joseph B. Crasto Glass Co. 1
and H. Flaumhaft;
"Glazing contracting business" means the business of contracting to
sell and install glass in buildings and structures and also of selling
glass therefor and installing the same therein;
"New Orleans trade area" means the area including, surrounding
and adjacent to the city of New Orleans, La., in which glass is sold
or delivered or supplied and installed in buildings or structures by
respondent distributors and respondent glazing contractors, and in·
eludes many cities and localities in the States of Louisiana, Alabama,
Mississippi, and Texas.
PAR. 2. Respondent, Pittsburgh Plate Glass Co., is n. corporation
organized, existing and doing business under and by virtue of the
laws of the State of Tennessee, with its office and principal place
of business located at 534: l\Iadison Avenue, Memphis, Tenn. This
respondent is engaged in the business of selling and distributing
glass and of conducting a glazing contracting business in many dif.
ferent States of. the United States, including the States in the New
Orleans trade area. It maintains and operates warehouses or jobbing
branches located in several different States of the United States.
Among said warehouses and jobbing branches so maintained and
operated by this respondent is the New Orleans jobbing or dis·
tributing branch which sells and distributes glass in the New Orleans
trade area and conducts its glazing contracting business in said
area. Respondent's New Orleans branch is managed by respondent
W. D. Snyder, who is an employee and the representative and agent
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of respondent Pittsburgh Plate Glass Co., in the New Orleans trade
area. The office·and principal place of business of said New Orleans
jobbing branch is 1500 Poydras Street, New Orleans, La.
PAR. 3. Respondent Karl Hansen Co., Inc., is a corporation organized and existing under the laws of the State of Louisiana with
its principal office at 1600 Poydras Street, New Orleans, La.
Respondent Karl Hansen is the principal stock1wlder and the
president of said Karl Hansen Co., Inc. Respondent Karl Hansen
Co., Inc., is engaged in selling and distributing glass and in the
glazing contracting business in the New Orleans trade area. Said
respondent is under the direction and management of respondent
Karl Hansen.
PAR. 4. Respondent David Bernhardt Paint & Glass Co., Inc.,
is a corporation organized and existing under and by virtue of the
laws of the State of Louisiana with its principal office at 317-323
Camp Street, New Orleans, La. This respondent is engaged in
selling and distribu~ing glass in the New Orleans trade area and
in the glazing contracting business in said area.
Respondent Fred Dittmann is the secretary-treasurer of respondent, David Bernhardt Paint & Glass Co., Inc., and in active management of its business and policies.
Respondent Edmund \V. Ulrich is the manager of the Glazing
Contracting Division of respondent David Bernhardt Paint & Glass
Co., Inc., and in charge of its glazing contracting business.
PAR. 5. Respondent Joseph B. Crasto was until June 7, 1940, in
the business of selling glass in the New Orleans trade area and in
the glazing contracting business in said area, under the name and
style of the Joseph B. Crasto Glass Co., with his office and principal
place of business located at 2001 Adams Street, New Orleans, La.
On June 7, 1940, the said Joseph B. Crasto was succeeded in the
aforementioned business by Joseph B. Crasto Glass' Co., a corporation which was organized on that date, and is now existing under
the laws of the State of Louisiana, and having its principal place
of business also at 2001 Adams Street, New Orleans, La.
Respondent Lloyd B. Crasto is acting manager and architect of
the Joseph B. Crasto Glass Co. and participates in its management
and in formulating its policies.
PAR. 6. Respondent H. Flaumhaft is engaged in the glass and
glazing contracting business in the New Orleans trade area, with
his principal office and place of business located at 321 Dryades
Street, New Orleans, La.
PAR. 7. Respondent distributors and respondent glazing contractors, in the course and conduct of their respective businesses, purchase
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or obtain glass from the various manufacturers thereof, and cause
said glass, so purchased or obtained, to be transported from the
States of origin thereof, being States of the United States other than
the State of Louisiana, to, into and through various States of the
United States and into the State of Louisiana. Said respondent
distributors resell and distribute said glass to dealers, glazing contractors, processors, and consumers or users thereof located in the
various States of the New Orleans trade area; and the respondent
glazing contractors contract for the supply and installation of such
glass in buildings and structures and supply and install same in
said structures in the New Orleans trade area. Said glass is ordinarily purchased or obtained from the manufacturer thereof by
said respondent distributors with the intention, and for the purpose,
of reselling and distributing the same to purchasers thereof, located
in the States comprising the New Orleans trade area. Said respondent distributors, upon sales of glass being made to purchasers,
deliver and transport, or cause to be delivered and transported,
said glass, so shipped into the State of Louisiana, to the purchasers
thereof located in the States comprising the New Orleans trade area.
All of said respondent distributors and glazing contractors are, and
have been since prior to 1932, engaged in commerce between and
among some of the several States of the United States in the manner
hereinbefore described.
PAR. 8. Respondent distributors are in competition with one
another and with other glass distributors, whose places of business
are located in States of the New Orleans trade area and elsewhere,
in seeking to sell, and in the sale and distribution of, glass in the
New Orleans trade area, except insofar as said competition has been
hindered, lessened, restrained or restricted or potential competition
among them or with others forestalled, by the unfair practices and
methods hereinafter set forth.
PAR. 9. Respondent glazing contractors are in competition with
one another and with other glazing contractors whose places of business are located in States of the New Orleans trade area and elsewhere, in the glazing contracting business in the New Orleans trade
area, except insofar as said competition has been hindered, lessened,
restrained, or restricted or potential competition among them or with
others forestalled, by the unfair practices and methods hereinafter
set forth.
Those competitors of respondent glazing contractors who do not
sell or distribute glass, in the course and conduct of their businesses,
in many instances, purchase glass for those jobs in the New Orleans
trade area for which they have glazing contracts, from dealers and
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distributors who are located outside the State of Louisiana, which
dealers and distributors as part of such purchases, ship such glass
or cause the same to be shipped, into the State of Louisiana.
PAR. 10. Respondent distributors, together with respondents
D.
Snyder, Karl Hansen, Fred Dittmann, and Edmund )V. Ulrich, since
about 1932, have agreed and combined together, and have united in
and pursued a common and concerted course of action and undertaking, among themselves and with others, to adopt, carry out, enforce
and maintain in said New Orleans trade area certain monopolistic
policies and trade practices, hereafter described, which said respondents agreed to, and did, adhere to, among themselves, and which they
have attempted to and have, by coercion and compulsion, imposed
upon other actual or potential glass distributors in said trade area,
who were not permitted or did not desire to join such combination and
course of action.
PAR. 11. The said monopolistic policies and trade practices referred
to in the preceding ,par11graph, which were so formulated, adopted
and put into effect, were the following:
1. A policy and practice of fixing and maintaining the prices at,
and conditions under, which glass was sold by distributors to dealers
in various types of glass, to the retail trade and to consumers in the
New Orleans trade area;
2. A policy and practice of apportioning among said respondent
distributors, the business of selling and distributing glass in the
New Orleans trade area;
3. A policy and practice of preventing glass distributors and dealers competing with respondent distributors from buying glass at
the manufacturers' quoted prices and of compelling them to purchase
glass from respondent distributors at prices above such manufacturers' quoted prices;
4. A policy and practice of listing certain dealers purchasers as
"Special Buyers" and granting to such purchasers price concessions
not granted to competitors of said purchasers;
5. A general policy and practice of reducing or eliminating competition in the glass business in the New Orleans trade area and of
tending to create and maintain a monopoly in such business in said
area.
PAR. 12. For the purpose of making such prices and practices effective and of requiring compliance therewith by all competing distribu·
tors and dealers in glass in the New Orleans trade area and imposing
the same on the purchasing public located therein, respondent distributors, acting in furtherance of, and in pursuance to, the general plan
and policy above described, have done the following things:
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1. Formulated, adopted, followed, carried out, enforced, imposed
and made effective the policies, practices and methods described in
the preceding paragraph;
·
2. Held meetings nt which said policies, practices and methods.
were discussed, adopted and agreed to;
3. Sought and obtained promises and assurances of cooperation
from one another in establishing and ~aking effective the sales
practices, policies and pricing methods hereinabove described;
4. Exchanged information with reference to their respective businesses and activities to be used in furtherance of the policies and
methods referred to;
5. Issued and adhered to duplicate and uniform price lists for thesale of various types of glass;
6. Simultaneously changed the prices at which they sold glassto the purchasers thereof;
7. Supervised and investigated the practices and policies of competing distributors, and acted concertedly to maintain said prices.
agreed upon, to control markets and to coercively require recalcitrant
distributors and dealers to recognize and conform to such practices
and methods.
PAn. 13. The capacity, tendency, and effect of said agreement, combination, policies, and methods, and the acts and practices of said
respondent distributors in pursuance thereof are and have been:
1. To tend to monopolize in the said respondent distributors the
business of selling and distributing glass in the New Orleans trade
area;
2. To tend to monopolize in respondent distributors the opportunity to purchase· or obtain glass from the manufacturers thereof"
at the manufacturers' list prices;
3. To fix and maintain the prices at, and the conditions under,
which glass is sold by distributors in the New Orleans trade area;
4. To prevent glass distributors located in States outside of those
included in the New Orleans trade area from selling glass in said·
trade area;
5. To unreasonably lessen, eliminate, restrict, stifle, hamper, and
suppress competition in the glass trade and distribution in the New
Orleans trade area, and to deprive the purchasing and consuming
public of the advantages in price, service, and other considerations
which they would receive and enjoy under conditions of normal and
unobstructed and free and fair competition in said trade and industry,
and to otherwise operate as a restraint upon, obstruction to, and
detriment to the freedom of fair and legitimate competition in such
trade and industry;
43~~26m--42--vol.83----18
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6. To suppress, eliminate, and discriminate against small distributors who are or have been engaged in, or desire to engage in,
selling glass in the New Orleans trade area;
7. To obstruct and prevent establishment of new distributors of
glass in said area;
8. To suppress and eliminate price competition among distributors
in the sale o:f glass in said trade area;
9. To burden, hamper, and interfere with the normal and natural
flow of trade and commerce in glass into, through and from the
various States of the United States included in the New Orleans
trade area; and to injure the competitors of individual respondent
distributors by unfairly diverting business and trade from them,
depriving them thereof and otherwise oppressing them;
10. To prejudice and injure glass distributors who do not conform
to respondents' program or methods or who do not desire to conform
to them, but are compelled to do so by the concerted action of
respondents herein alleged.

Oharge II
PARAGRAPH 1. The allegations of paragraphs 1 to 9, inclusive, hereinabove set forth in Charge I above, to the extent that they aver
matters and things pertinent to the allegations hereafter made in
this charge, are hereby incorporated herein as though fully set forth.
PAR. 2. Respondent glazing contractors, together with respondents
W. D. Snyder, Karl Hansen, Fred Dittmann, and Edmund W. Ulrich,
since about 1935 have agreed and combined together and have united
in and pursued a common and concerted course of action ahd undertaking, among themselves and with others, to adopt, carry out, enforce, and maintain in said New Orleans trade area, certain monopolistic practices hereafter described, which said respondents have
agreed to, and did adhere to, among themselves, and which they
have attempted to, and have, by coercion and compulsion imposed
upon other actual or potential glazing contractors, located both in
said New Orleans trade area and elsewhere, who were not permitted
to, or did not desire to, join such agreement and combination.
PAR. 3. The said monopolistic policies and trade practices referred
to in the preceding paragraph which were so formulated, adopted,
and put into effect were the following:
1. A policy and practice of precluding glazing contractors competing with respondent glazing contractors or desiring to compete
with them, from bidding on contracts for the supply and installation
of g1ass in buildings and structures being erected or repaired in said
trade area;
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2. A policy and practice of precluding such competing glazing contractors from supplying and installing glass in buildings and structures being erected or repaired in said trade area;
3. A policy and practice of apportioning among themselves the
glazing contracting business in New Orleans;
4. A policy and practice of fixing the amounts of the bids submitted
by them for supplying and installing glass in buildings and structures
in the New Orleans trade area;
5. A policy and practice of agreeing upon the unit costs of labor,
materials and other items to be used in the computation of bids to
be submitted for supplying and installing glass in buildings and
structures in the New Orleans trade area.
PAR. 4. For the purpose of making such policies and practices
effective and of requiring compliance therewith by all glazing contractors, both in and outside the New Orleans trade area, and imposing the same on glass distributors, and contractors and builders of
structures in said trade area, respondent glazing contractors, acting
in furtherance of, and in pursuance to, the general plan and policy
above described, have done the following things:
1. Formulated, adopted, followed, carried out, enforced, imposed
and made effective the policies, practices, and methods described in
the preceding paragraph;
2. Held meetings at which said policies, practices, and methods
were discussed, adopted, and agreed to;
3. Sought, and obtained promises and assurances of cooperation
from one another in establishing and making effective the practices,
policies, and methods above described;
4. Exchanged information with reference to their respective businesses and activities to be used in furtherance of the policies, practices, and methods referred to;
5. Supervised and investigated the practices and policies of competing glazing contractors and acted concertedly to compel such
glazing contractors to recognize and concede to respondent glazing
contractors the alleged right to use the unfair policies, practices, and
methods above set forth.
PAR. 5. The capacity, tendency, and effect of said agreement, combination, policies, and methods with respect to glazing contractors
and the glazing contracting business, are, and have been, similar to
those of the agreement, combination, policies, and methods set forth
with reference to respondent distributors and the sale and distribution of glass in paragraph 13 of Charge I hereof, the pertinent allegations of which are hereby incorporated herein by reference, as though
fully set forth.

272

FEDERAL TRADE COMMISSION DECISIONS
Findings

33F. T, C.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 6th day of September 1940,
issued and thereafter served its complaint in this proceeding upon
the respondents named in the caption hereof charging them with the
use of unfair methods of competition in commerce in violation of the·
provisions of said act. All of said respondents have duly filed their
answers in this proceeding. Thereafter, a stipulation was entered
into whereby it was stipulated and agreed that a statement of facts
signed and executed by the respective respondents, and W. T. Kelleyt
Chief Counsel of the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding and in lieu of testimony in support of charges stated in the·
complaint, or in opposition thereto, and that the said Commission
may proceed upon said statement of facts to make its report, stating
its findings as to the facts and its conclusion based thereon and enter
its order disposing' of the proceeding without the presentation of
argument, the filing of briefs, or the filing of a report upon the
evidence by a trial examiner for the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commission on said complaint, answer, and stipulation, said stipulation
having been approved, accepted, and filed, and the Commission having duly considered the same and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The words and terms set out in this paragraph have
the following meaning as used in these findings as to the facts:
"Glass" means plate, window, safety, rough rolled, wire, art, and
structural glass (but the term "glass" shall not include any service
involved in the installation of automobile glass);
"Respondent distributors" refers. to respondents, Pittsburgh Plate
Glass Co., Karl Hansen Co., Inc., and David Bernhardt Paint &
Glass Co., Inc.;
"Respondent glazing contractors'' refers to respondents, Pittsburgh
Plate Glass Co., Karl Hansen Co., Inc., David Bernhardt Paint &
Glass Co., Inc., Joseph D. Crasto, Joseph D. Crasto Glass Co., and
II. Flaumhaft;
"Glazing contracting business" means the business of contracting
to sell and install glass in building and structures and also of selling
glass therefor and installing the same therein ;
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"New Orleans trade area" means the area including, surrounding,
and adjacent to the city of New Orleans, La.·, in which glass is sold
Qr delivered or supplied and installed in the buildings or structures
by respondent distributors and respondent glazing contractors, and
includes many cities and localities in the southern sections of the
States of Louisiana and Mississippi.
IPAR. 2. Respondent Pittsburgh Plate Glass Co. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Tennessee, with its office and principal place of
business located at 534 Madison A venue, Memphis, Tenn. This respondent is engaged in the business of selling and distributing glass
and of conducting a glazing contract business in the States comprising the New Orleans trade area. Respondent's New Orleans branch
is managed by respondent "\V. D. Snyder who is an employee, representative, and agent of respondent Pittsburgh Plate Glass Co. in the
New Orleans trade area, and as such directs the business policies and
activities of said respondent in said area. The office and principal
place of business of said New Orleans jobbing branch is 1500 Poydras
Street, New Orleans, La.
PAR. 3. Respondent Karl Hansen Co., Inc., is a corporation organized and existing under the laws of the State of Louisiana, with
its principal and only office being located at 1600 Poydras Street, New
Orleans, La.
Respondent Karl Hansen Co., Inc., is engaged in selling and distributing glass and in the glazing contracting business in the New
Orleans trade area, and is under the direction and management of
respondent Karl Hansen.
Respondent Karl Hansen is the principal stockholder and president
of said Karl Hansen Co., Inc., and as such, directs the management
and business policies of said respondent company.
PAR. 4. Respondent David Bernhardt Paint & Glass Co., Inc., is a
corporation organized and existing under the laws of the State of
Louisiana with its principal and only office being located at 317-323
Camp Stre~t, New Orleans, La. It is engaged in selling and distributing glass in the New Orleans trade area and in the glazing contracting business in said area.
Respondent Fred Dittman is the secretary-treasurer of respondent
David Bernhard.t Paint & Glass Co., Inc., and directs the management
and business. policies of said respondent David Bernhardt Paint &
Glass Co., Inc.
Uespondent Edmund W. Ulrich is the manager of the Glazing Contracting Division of respondent David Bernhardt Paint & Glass Co.,
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Inc., and has active charge of the glazing contracting business of
said respondent.
PAR. 5. Respondent Joseph B. Crasto was, until June 7, 1940, engaged in the business of selling glass in the New Orleans trade area
and in conducting the glazing contracting business in said area under
the name and style of the Joseph B. Crasto Co., with his principal
and only office being located at 2001 Adams Street, New Orleans,
La. On June 7, 1940, said respondent Joseph B. Crasto was succeeded in the aforementioned business by Joseph B. Crasto Glass
Co., a corporation, organized on that date, under the laws of the
State of Louisiana, and having its principal and only place of business also at 2001 Adams Street, New Orleans, La.
Said respondent Joseph B. Crasto Glass Co., a corporation took
over the business and assets of said Joseph B. Crasto and adopted,
approved, and ratified the acts and practices, as hereinafter found,
of said respondent Joseph B. Crasto.
Respondent Lloyd Crasto, who is referred to in the complaint as
Lloyd B. Crasto, is the active manager of respondent Joseph B.
Crasto Glass Co., a corporation, and participates in its management
and in the formulating of its business policies.
PAR. 6. Respondent H. Flaumhaft, an individual, is engaged in
the glass and glazing contracting businesses in the New Orleans trade
area with his principal and only office and place of business being located at 321 Dryades Street, New Orleans, La.
PAR. 7. Respondent distributors and respondent glazing contractors, in the course and conduct of their respective businesses,
purchase or obtain glass from the various manufacturers thereof,
and cause said glass, so purchased or obtained, to be transported from
the States of origin thereof, being States of the United States other
than the State of Louisiana, to, into and through various States of
the United States and into the State of Louisiana.
Said respondent distributors resell and distribute said glass to
dealers, glazing contractors, processors, and consumers or users
thereof located in the States of the New Orleans trade are.a; and the
respondent glazing contractors contract for the supply and installation of such glass in buildings and structures in the said New Orleans
trade area. Such glass is ordinarily purchased or obtained from a
manufacturer thereof by said respondent distributors ~ith the intention, and for the purpose, of reselling and distributing the same
to purchasers thereof located in the States comprising the New Orleans trade area. Said respondent distributors, upon sales of glass
being made to such purchasers, deliver, and transport, or cause to be
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delivered and transported to said purchasers, said glass so shipped
into the State of Louisiana.
All of said respondent distributors and glazing contractors are, and
have been, with the exception of respondent Joseph B. Crasto Glass
Co., a corporation, since prior to 1.932, engaged in commerce between
and among the States of the New Orleans trade area in the manner
hereinbefore described. Respondent, Joseph B. Crasto Glass Co., a
corporation, has been engaged in such commerce since its organization in June 1940.
PAR. 8. Respondent distributors all sell and seek to sell glass within
the New Orleans trade area to the purchasers thereof as do other glass
distributors whose places of business are situated in States of the
New Orleans trade area and elsewhere.
PAR. 9. Respondent distributors have been, and are, in competition
with one another and with other glass distributors whose places
of business are located in the States of the New Orleans trade area
and elsewhere, in seeking to sell, and in the sale and distribution of
glass in said area, except, to the extent as hereinafter found, said
competition has been lessened and potential competition among them
or with others has been curtailed, by the acts and practices hereinafter found.
PAR. 10. Respondent glazing contractors all secure, and seek to
secure, glazing contracts within the New Orleans trade area as do
other glazing contractors whose places of business are located in the
States of the New Orleans trade area and elsewhere.
PAR. 11. Those competitors-of respondent glazing contractors who
do not sell or distribute glass in the course and conduct of their respective businesses, in many instances, purchase glass for those jobs
in the New Orleans trade area for which they have glazing contracts,
from dealers and distributors who are located in States outside of the
State of Louisiana, which dealers and distributors as part of such
purchases, ship such glass, or cause same to be shipped, from those
other States of the United States, into the State of Louisiana.
PAR. 12. Respondent glazing contractors are in competition with
one another and with other glazing contractors whose places of business are located in the States of the New Orleans trade area and elsewhere, in seeking to secure, and in securing, glazing contracts in said
area, except, to the extent as hereinafter found, said competition has
been lessened and potential competition among them or with otheri
has been curtailed, by the acts and practices hereinafter found.
PAR. 13. The aggregate of the participation of the respondent distributors in the distribution of plate, window, safety, rough, rolled,
Wire, art, and structural glass, respectively, and, of the respondent
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glazing contractors in the glazing contracting business, in the New
Orleans trade area, represents periodically a potential preponderance
of such businesses respectively in said area; and said respondents
did, in fact, at times during the periods hereafter mentioned enjoy
such preponderance of such businesses respectively.
PAR. 14. From 1932 to August or September 1938, the respondent
distributors held meetings among themselves, at which respondent
Pittsburgh Plate Glass Co. was represented by respondent ,V. D.
Snyder, respondent Karl Hansen Co., Inc., by respondent Karl Hansen, and respondent David Bernhardt Paint & Glass Co. by respondent Fred Dittmann, at which the said respondent distributors
discussed the prices at which each would sell glass in the New Orleans
trade area, and the discounts each would offer for the sale of glass in
the. various States in the New Orleans trade area. Following certain
of their meetings, respondent distributors in 1938 sent letters at approximately the same time to the various purchasers of glass in the
New Orleans trade 'area announcing identical prices and the same
discounts. During the year 1938, respondent Pittsburgh Plate Glass
Co. mailed schedules of price changes to other respondents· and to
the trade in general in advance of the date that such schedules of
prices of respondent Pittsburgh Plate Glass Co. were to become effective. During said period, each respondent, in many instances,
11dopted as its or his individual price schedule, the new prices on the
date same were to become effective, with the belief that the other
respondents would do likewise. Each respondent distributor made
efforts to ascertain whether the other respondents had :followed such
prices.
PAR.. 15. The pricing policies o:f respondent Pittsburgh Plate Glass
Co. are determined by respondent W. D. Snyder, its manager, those of
respondent Karl Hansen Co., Inc., by respondent Karl Hansen and
those of David Bernhardt Paint & Glass Co., Inc., by respondent
Fred Dittmann.
PAR. 16. Respondent distributors, together with respondents, W.
D. Snyder, Karl Hansen, and Fred Dittmann, from about the year
1932 through 1938, have, from time to time, agreed upon, and carried
out, a common understanding and undertaking among themselves to
establish and maintain the prices at which glass was to be sold, and
was sold, by the said respondent distributors to dealers of the various
types of ~lass, to the retail trade and to the consumers of glass in
the New Orleans trade area.
PAR. 17. For the purpose, during the aforementioned period, of
making such understanding and undertaking effective and of
attempting to require compliance therewith by respondent distribu-
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tors and competitive distributors and dealers of glass in the said New
.Orleans trade area, respondent distributors and respondents, '\V. D.
Snyder, Karl Hansen, and Fred Dittmann, acting in furtherance
thereof and in pursuance thereto, at various times during said period,
held meetings at which said understanding and undertaking were discussed, adopted and agreed to; from time to time ~ssued, and adhered
to, duplicate and uniform price lists for the sale of the various types
of glass hereinbefore defined; simultaneously, at times, changed the
prices at which said respondent distributors sold such glass to the
purchasers thereof; and, from time to time took concerted action to
maintain the prices agreed upon.
PAR. 18. Respondent glazing contractors, held prearranged meetings from 1933 through 1936. Respondent Pittsburgh Plate Glass
Co. was represented at such meetings by respondent '\V. D. Snyder;
respondent Karl Hansen Co., Inc .., by respondent Karl Hansen; respondent David Bernhardt Paint & Glass Co., Inc., by respondent
Edmund '\V. Ulrich; respondent Joseph B. Crasto by himself or by
respondent Lloyd Crasto, and respondent H. Flaumhaft by himself.
These meetings were held intermittently. At such meetings held
during the years 1935 and 1936, glazing contracts for work to be done
in the New Orleans trade area were allocated among respondent glazing contractors, by said respondent glazing contractors. Meetings.
were also held by said respondent glazing contractors, represented by
the aforementioned individual respondents during the year 1938 and
the early part of 1939. The meetings were held for the purpose of
discussing and comparing the bids to be submitted by the respective
respondent glazing contractors on particular jobs in the New Orleans
trade area. The meetings were discontinued during the year 1939
and have not been resumed.
PAR. 19. Respondent glazing contractors, together with respondents, '\V. D. Snyder, Karl Hansen, Edmund W. Ulrich, Joseph B.
Crasto, and Lloyd Crasto, from the year 1933 through 1936, agreed
upon and carried out from time to time a common understanding to
apportion among respondent glazing contractors the glazing contracting business in New Orleans, and to establish the amount of the
bids to be submitted respectively by said respondents on glazing contracting jobs in the New Orleans trade area.
PAR. 20. For the purpose, during the aforementioned period, of
making the understanding or undertaking, hereinbefore found in
paragraph 19, effective, of attempting to require compliance therewith
by respondent glazing contractors, respondent glazing contractors
D. Snyder, Karl Hansen, Edmund W. Ulrich,
and respondents,
Joseph D. Crasto, and Lloyd Crasto, acting in furtherance of, and in
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pursuance to, said understanding and undertaking did, at various
times during said period, formulate, adopt, follow and carry out, said
understanding and undertaking.; held meetings at which said understanding and undertaking were discussed, adopted and agreed to ;
snd exchanged information with reference to the amounts of their
respective bids to. be submitted by them respectively on particular
jobs in the New Orleans trade area.
PAP.. 21. The capacity, tendency, and effect of the acts and practices of all the respondents, as hereinbefore described, were to establish and maintain prices at which glass was sold by distributors in the
New Orleans trade area, to unreasonably lessen competition in the
glass trade and distribution in the New Orleans trade area, to unreasonably lessen competition in the glazing contracting business in
said area, to curtail price competition among distributbrs in the sale
Qf glass in said area, to burden and interfere with the normal and
natural flow of trade in commerce in glass in said area, and to injure
the competitors of respondent distributors and respondent glazing
contractors in said area.
CONCLUSION

The acts and practices of the respondents as hereinabove found are
all to the prejudice of the public; have a tendency to unduly hinder
and prevent competition, in the sale and distribution of glass and the
glazing contracting business in commerce as "commerce" is defined by
the Federal Trade Commission Act; to place in respondent distributors the power ta control the prices at which glass is sold in the
New Orleans trade area; to place in respondent glazing contractors
the power to control the prices at which glazing contracts are made
in said area; to unduly restrict and restrain the sale and distribution
of glass in said commerce; and constitute unfair methods of competition in commerce within the meaning of the Federal Trade Com·
mission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the re·
spondents and a stipulation as to the facts entered into between the
respondents herein and W. T. Kelley, Chief Counsel for the Com·
mission, which provides, among other things, that without further
evidence or other intervening procedure, the Commission may issue
and serve upon the respondents herein, findings as to the facts and
conclusion based thereon and an order disposing of the proceeding,
and the Commission having made its findings as to the facts and con·
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dusion that said respondents have violated the provisions of the
·Federal Trade Commission Act.
It is ordered, That respondents Pittsburgh Plate Glass Co., a Tennessee corporation, Karl Hansen Co., Inc., a corporation, and David
Bernhardt Paint & Glass Co., Inc., a corporation, and thejr respective
Qfficers, directors, respresentatives, agents, and employees, together
with the successors or assigns of each of said respondents, and the
respondents, "\V. D. Snyder, individually and as manager of the New
Orleans branch of the respondent Pittsburgh Plate Glass Co., Karl
Hansen, individually and as president of the Karl Hansen Co., Inc.,
and Fred Dittmann, individually and as secretary-treasurer of the
respondent, David Bernhardt Paint & Glass Co., Inc., directly, indirectly, or through any corporate or other device, in connection with
the sale or distribution in commerce, as "commerce" is defined by the
Federal Trade Commission Act, of plate, window, safety, rough
rolled, wire, art, and. structural glass, do forthwith cease and desist
from entering into or carrying out any agreement, understanding or
undertaking among themselves or between or among any two or more
of them, or between or among any one or more of them and any
~ompeting corporation, corporations, person or persons, for the p~r
pose, or with the effect, of restricting or restraining competition in
the sale or distribution of such glass in said commerce and also;
1. From establishing or maintaining, or attempting to establish
or maintain, pursuant to such an agreement, understanding or undertaking, the prices at which such glass is offered for sale, or sold, to
dealers of the various types of glass, to the retail trade or to consumers, in the New Orleans trade area.
2. From holding meetings, pursuant to such an agreement, understanding, or undertaking, for the purpose, intent, or which have the
effect, of establishing or maintaining, or attempting to establish or
maintain, the prices at which such glass is sold or offered for sale
in said area.
3. From exchanging information, pursuant to such an agreement,
understanding or undertaking, with reference to their respective
businesses and activities, where the purpose, intent, or effect of same
is to establish or maintain the prices at which glass is sold, or offered
for sale in said area.
4. From adhering to, or attempting to adhere to, pursuant to such
an agreement, understanding, or undertaking, duplicate or uniform
price lists for the sale of any of such types of glass within the said
area.

280

FEDERAL TRADE COMMISSION DECISIONS

Order

33F.T.C.

5. From changing simultaneously, pursuant to such an agreemen~,
understanding, or undertaking, the prices at which they sell, or offer
to sell, such glass to purchasers thereof within the said area.
It is further ordered, That respondents Pittsburgh Plate Glass
Co., a Tennessee corporation, Karl Hansen Co., Inc., a corporation,
David Bernhardt Paint & Glass Co., Inc., a corporation, Joseph B.
Crasto Glass Co., a corporation, and their respective officers, directors,
representatives, agents, and employees, together with the successors
or assigns of each of said respondents and respondents, ·w. D. Snyder,
individually and as manager of the New Orleans branch of the
Pittsburgh Plate Glass Co., Karl Hansen, individually and as president of the Karl Hansen Co., Inc., Edward ,V, Ulrich, individually
and as manager of the Glazing Contracting Division of the respondent, David Bernhardt Paint & Glass Co., Inc., Joseph B. Crasto,
individually or trading as Joseph B. Crasto Glass Co., Lloyd Crasto,
individually and as architect of Joseph B. Crasto Glass Co., a corporation, and H. Flaumhaft, directly, indirectly or through any corporate or any other device in connection with the sale or distribution
in commerce as "commerce" is defined by the Federal Trade Commission Act, of plate, window, safety, rough rolled, wire, art, and
structural glass, or in connection with the entering into or the
making of any glazing contracts within the New Orleans trade
area, do forthwith cease and desist, from entering into, or carrying
out, any agreement, understanding, or undertaking among themselves,
or between or among any two or more of them, or between or among
any one or more of them, and any other corporation or corporations
which compete with respondents, Pittsburgh Plate Glass Co., Karl
Hansen Co., Inc., David Bernhardt Paint & Glass Co., Inc., Joseph
D. Crasto Glass Co., or with any competing person or persons, for
the ,purpose, or with the effect, of lessening or curtailing competition in the entering into, or the making, of such contracts, within
said area, and also :
1. From apportioning, or attempting to apportion, among themselves, pursuant to such an agreement, understanding or undertaking,
the glazing contracting business in New Orleans, La. ;
2. From establishing, or attempting to establish, pursuant to such
an agreement, understanding or undertaking, the amount of the bids
to be submitted respectively by them for supplying, installing or for
supplying and installing, glass in buildings or structures in the
New Orleans trade area;
3. From holding meetings, pursuant to such an agreement, understanding, or undertaking, for the purpose, intent, or which have
the effect, of establishing, or maintaining, the amount of the respec·
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tive bids which respondent glazing contractors are to submit, or have
submitted, on particular jobs in said area;
4. From holding meetings, pursuant to such an agreement, understanding, or undertaking for the purpose, intent, or which have the
effect, of allocating among respondent glazing contractors, glazing
contracts for jobs within the said area;
5. From exchanging information, pursuant to such an agreement,
understanding or undertaking, with reference to their respective
businesses and activities, where the purpose, intent, or effect, of same
is to establish or attempt to establish the amount of the bids to be
submitted respectively by respondent glazing contractors for jobs
within said area.
It is further ordered, That the respondents, Pittsburgh Plate Glass
Co., 1V. D. Snyder, Karl Hansen Co., Inc., Karl Hansen, David
Bernhardt Paint & Glass Co., Fred Dittmann, Edmund 1V. Ulrich,
Joseph E. Crasto, Lloyd Crasto, Joseph B. Crasto Glass Co., H.
Flaumhaft, and each of them, shall, within 60 days after service
upon them of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which they have
complied with this order.
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OF

THE FIRESTONE TIRE & RUBBER COMPANY, AND FIRESTONE TIRE & RUBBER COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8988.

Complaint, Jan. 2, 1940-Deaision, June 18, 1941

Where a corporation long engaged in the manUfacture, among other things, of
automobile tires, and in interstate sale and distribution thereof through
its own stores and through Independent dealers, both of whom it supplied
with price lists respectively designating and suggesting retail selling prices,
and both of whom sold a substantial quantity of its tires at such prices,
and also a substantial number at lesser prices to meet competition and by
special sales ;
In advertising its "Champion," "High Speed," "Convoy," and "Sentinel" tire
(replaced in l\1ay 1939, by its "Stanpard" tire)-relatively priced in that
order, the latter three at approximately 90 percent, 75 percent, and 65 percent of the "Champion" price subsequent to November 1, 1938--by advertising copy which it prepared and disseminated to its dealers, and by
advertisements during nation-wide sales periods in a large number of
newspapers, which were also inserted in whole or in part in numerous
newspapers throughout the United States by a large number of independent
dealers and company-owned stores(a) Represented, as typical, that its "Convoy" tire was offered at savings of
25 percent off the regular current retail selling price, through advertising
"SAVE 25% with the New FIRESTONE CONVOY TIRE New High Quality at a
New Low Price Priced, to Save you Money," followed by list of sizes with
prices, including as example, "6.00-16 $11.80";
Facts being that while said tires were being offered at a saving of 25 percent
off the current retail list price of the higher-priced "High Speed" tire,
list price of said 6.00-16 "Convoy" tire was Itself $11.80, so that no saving
whatsoever was Involved by advertised sales price;
(b) Represented that It was offering its "Standard" tire for sale at savings
of up to 50 percent, and that the designated savings in dollars were based
upon the regular current selling prices thereof, through advertisement
"BUY DURING Firestone BARGAIN DAYS For July 4th Save Up to OOo/o On
Famous Firestone Standard Tires .Amazing Savings," followed by list of
sizes and prices Including, as example, "Size 6.0D-16 Former Price $14.35
Sale Price $7.98 You Save $6.37 Including Your Old Tire";
Facts being that while, at time in question, such tires were being offered at
50 percent oft' the retail list prices of "Standard'' tires in effect prior td
November l, 1938, when production ceased untLl June 1939, and at· 50
percent otr the current list price of the higher-priced "High Speed" tire, they
provided a dollar saving of only $2.37 and a percentage saving of only 22.89
percent off current list price of "Standard" tire; the advertised price did
not take Into account the customary trade-in allowance of 10 percent, allowing for which, dollar saving was only $1.34 per tire, and percentage saving
only 14.38 percent, and savings, if computed upon the regular current retail
selling price, rather than list, were even less;
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(o) Represented that it was offering its "High Speed" tire at 2..1 percent oft
the current retail selling price, to a purchaser turning in his used tire,.
through advertisement "sMA.SHING TIRE BALE Think of it-Your fl.rst oppor·
tunity to buy the famous FffiESTONE High Speed Tire at these unheard of
LOW PRICES 25o/o extra DISCOUNT with your Old tire";
Facts being that, whereas prior to time of publication said tires were being
oft'ered at current list prices and customer was credited In part payment,
with 10 .Percent trade-in allowance for his used tire, at time of publica·
tion he was required to turn in his used tire with no credit allowance
therefor, making the reduction, in fact, not 25 percent, but only 16.8
percent; and
(d) Represented that by buying one "Standard" tire at list price and seeond
at 50 percent off list price, various cash savings would be aft'orded the
purchaser, by advertisement "sENSATIONAL LABOR DAY BALE On the Famous
FIRESTONE STANDARD TIRES. The Thrift Sensation Of 1939. How You Can
Get One of these Amazing Tires at 1h PRICE. Buy One at List Price and Get
the Next One at 50% Discount," followed by list of sizes and prices, including, as example, "FmESTONE STANDARD Size 6.00 x 16 Price for The
First Tire $10.35 Next Tire 50% Discount $5.18 Price For Two Tires
$15.53 You Save $5.17. Above prices include your old tire * • *";
Facts being that the savings so set out were computed upon current list prices.
and not upon current retail selling prices; taking the 6.00 x 16 size as
example and giving credit for the customary trade-in allowance, the regular
selling price of two tires was $18.63, making the saving at the sale price·
of $15.53, $3.10 and not $5.17, as claimed;
'With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public, which understood and believed that represented
savings or discounts from list prices were reductions from regular retail
selling prices of the same tires in effect immediately prior to such advertised sale, Into an erroneous belief with respect to savings actually oft'ered,
and with eft'ect of inducing lt, because of such belief, to purchase said tires:
liela, That such acts and practices, under the circumstances set forth, wereall to the prejudice and injury of the public, and constituted unfair and
deceptive acts and practices in commerce.

Mr. lVilliam M. King for the Commission.
Mr. B. M. Robinson and J/r. Thomas S. Markey, of Akron,
for respondents.

Ohio~

CoMPLAINT 1

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
1'rade Commission, having reason to believe that The Firestone Tire
l~ Rubber Co., an Ohio corporation, aml Firestone Tire & Uubber
Co., a 'Vest Virginia corporation, herein referred to as respondents,
have violated the provisions of said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
1

Published a a amended pursuant to stipulation dated June 10, 1941 to Include par.
8 (a).
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the public interest, hereby issues its complaint stating its charges in
that respect as follows:
PARAGRAPH 1. The respondent, The Firestone Tire & Rubber Co.,
is a corporation organized under the laws of the State of Ohio and
has its principal office and place of business in the city of Akron,
State of Ohio.
The respondent, Firestone Tire & Rubber Co., is a corporation
organized under the laws of the State of 'Vest Virginia with its office
and principal place of business located in the city of Akron, State of
Ohio. It is a wholly owned subsidiary of the said The Firestone
Tire & Rubber Co. and acts as selling agent for said company.
PAR. 2. The respondent, The Firestone Tire & Rubber Co., an Ohio
corporation, is now, and for many years lust past has been, engaged
in the manufacture, sale, and distribution, among other products, of
automobile tires and tubes and the respondent, Firestone Tire &
Rubber Co., a West Virginia corporation, has at all times mentioned
herein been the selling agency for said products. Said automobile
tires and tubes are manufactured by the respondent The Firestone
Tire & Rubber Co. in factories owned and operated by it in the cities
of Akron, Ohio, Los Angeles, Calif., and 1\femphis, Tenn.
The respondents act in cooperation and in conjunction with each
uther in performing the acts and practices hereinafter alleged.
In the. course and conduct of their business, the respondents sell the
said automobile tires and tubes by means of dealers located in the
various States of the United States, and in the District of Columbia.
Respondents cause their automobile tires and tubes to be shipped from
said factories, located in the several States as above described, to
their dealers located in various other States o:f the United States, and
in the District of Columbia. Respondents maintain, and at all times
mentioned herein have maintained, a course of trade in said automobile tires and tubes in commerce among and between the various
States of the United States, and in the District of Columbia.
PAR. 3. The respondent The Firestone Tire & Rubber Co. manufactures several grades of automobile tires and tubes, its tires being
distinguished as :follows :
1. "Champion Tire," which is said respondent's best grade or first
line tire and is sold at retail at what is usually referred to in the
industry as 100 level prices;
2. "High Speed Tire," which is sold at 90 level prices, or 90 percent
of the retail price of the "Champion Tire";
3. The "Convoy" Tire, which is sold at 75 level prices, or 75 percent
of the retail price of the "Champion Tire";
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4. The "Standard" Tire, which is sold at 65 level prices, or 65 percent of the retail price of the "Champion Tire."
Prior to November 1, 1938, said respondent's "High Speed" was its
first line tire, "Standard" its second line, "Convoy" its third line and
"Sentinel" its fourth line.
In the sale of these various grades of tires, it is customary and
usual for respondents' dealers to make an allowance of 10 percent
of the purchase price of the various grades of tires for ~ld or used
tires turned in by the customer. Said respondents from time to
time issue price lists designating the retail price or list price of their
various grades of tires.
PAR, 4. For the purpose of inducing and stimulating the sale of
their tires and tubes, the respondents from time to time conduct
Nation-wide tire sales through their various dealers, during which
sales they advertise and cause their various dealers to advertise in
various newspapers and other periodicals having a general circulation, by means of which advertisements it is falsely represented that
the respondents' tires are being sold at various purported discounts
from the regular and usual price of such tires. Such sales are usually
conducted immediately prior to Memorial Day, July 4, Labor Day,
and at other periods during the year. The advertising copy used
by various dealers of the respondents, in connection with such sales,
is prepared by the respondents and submitted to such dealers for
insertion in local newspapers and other advertising media.
PAR. 5. Among and typical of the false, misleading, and deceptive
representations contained in the various advertisements, disseminated
by respondents as aforesaid, is the following:
BAVE

25% With the New

FIRESTONE CONVOY TIRE

New High Quality at a
New Low Price
Priced to Save you Money

Then follows a list of sizes with prices, of which the following is
an example:
6.00-16

$11.80

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein, the
respondents represent that their "Convoy" tire is sold at a. discount
of 25 percent of the usual and customary price o.f said tire. In truth
and in fact, said "Convoy" tire is not sold at a. discount of 25 percent.
For example, the standard list price of the 6.00-16 "Convoy" tire in
•::~:12G..__42-vol.
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effect at the time of such advertisement was $11.80 and consequently
the advertised price of $11.80 represents no saving whatsoever.
P.AR. 6. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements, disseminated as aforesaid, is the following:
J!U Y: DUI!lNG

Firestone BARGaiN DAYS
For July 4th
Save Up to 50o/o
On Famous
Firestone Standard Tires
Amazing Savings

Then follows list of sizes with prices, of which the following is an
example:
Size
6.00-16

Former Price
$14.35

Sale Price
$7.98

You Save
$6.37

Including Your Old Tire

.lly means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein, the
l'P.spondents represent that their "Standard" tire is sold at a discount
up to 50 percent and at certain specified savings in dollars. In truth .
and in fact, said "Standard" tire is not sold at a discount up to 50
percent or at dollar savings as stated in said advertisement, for the
reason that the "former price" was not the list price in effect at time
of said advertisement. For example, the list price of respondents'
6.00-16 "Standard" tire at time of advertisement was $10.35; the sale
price in said advertisement is $7.98, thus affording a saving of $2.37
rather than $6.37 as advertised. Furthermore, none of the savings
advertised amount to 50 percent when based upon the current list
price. The alleged savings are further exaggerated in that they
make no allowance for the customary and usual trade-in value of
the customer's old tires.
P.AR. 7. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements,
disseminated as aforesaid, is the following:
Special Sale
Convoy
Tubes
50o/o Otr Regular
First Line Tube
List Price

~restone

By means of the statements and representations hereinabove set
forth, and other similar thereto not specifically set out herein, the
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respondents represent that their "Convoy" tube is a first line tube
and is being sold at 50 percent off. In truth, and in fact, said
"Convoy" tube is not respondents' first line tube and is not sold at
50 percent off the list price of the "Convoy" tube, but instead the
'alleged savings are based wholly upon the list price of respondents'
higher priced first line tube. The advertised savings are, therefore,
entirely false and fictitious.
PAn. 8. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements,
disseminated as aforesaid, is the following:
SM.!.SI!ING TIRE

SALE

Think of It-Your first opportunity

to buy the famous FIRESTONE High Speed
Tire at these unheard of LOW PRICES
2:>% extra DiscouNT with your old tire.

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set out herein, the
respondents represent that their "High Speed" tire is sold at a 25
percent discount from the usual and customary price of said tire.
In truth and in fact, the saYing or discount to the purchaser on this
sale is not 25 percent for the reason that no allowance is given for
the used tire as is customary and usual. Giving effect to the 10
percent discount ordinarily and regulady allowed for used tires, the
saving to the purchaser would amount to only 16.8 percent rather
than 25 percent as advertised.
PAn. 8 (a). Another and typical example of the false, misleading,
and deceptive representations contained in the various advertisements
disseminated as aforesaid is the following:
SENSATIONAL LABOR DAY SALE

On The Famous
FIRESTONE STANDARD TIRES.
The Thrift Sensation of 1939.
How You Can Get One of these Amazing
Tires at Jh· PRICE
Buy One at List Price and Get the Next
One at 50% Discount.

'l'hen follows list of sizes and prices, of which the following is an
e::x:ample:
FIRESTONE STANDARD

Size

6.00x16

Prlce for
Next Tire
The First
50% Discount
Tire
$10.35
$5.18
Above prices Include your old tire

Price for
Two Tires

Save

$15.53

$5.11

• • •

You
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By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set forth herein,
the respondent represents that by buying one of its "Standard" tires
at list price and a second tire at one-half the list price, a discount
of 50 percent is afforded on the second tire and certain savings in
dollars are p~ovided upon the purchase of two tires, for example,
"$5.17 for size 6.00 x 16." Such purported discount and savings are
exaggerated for the reason that they are based entirely upon the Jist
price of said tires and not upon the regular retail selling prices.
The regular retail selling prices of said tires are customarily substantially lower than the list prices due to part payment trade-in
allowances for purchasers' old tires and other discounts and reductions brought about by competition.' The actual savings afforded
a purchaser upon the second tire is therefore substantially less than
50 percent and the dollar savings on two tires is substantially lower
than the amounts designated in said advertisement.
PAR. 9. In the course and conduct of their business and in the same
manner as hereinbefore described and set forth, respondents cause
their said dealers to publish certain false advertisements respecting
certain particular qualities and use of their tires. Among and typical of said advertisements is the following:
':{'he only tires made that are safety proved on the Speedway for your
protection on the Highway.

By means of the statements and representations hereinabove set
forth, the respondents represent that their tires offered to the purchasing public for use as regular equipment on passenger cars are
"safety proved on the Speedway." By "Speedway" is meant the
annual Memorial Day automobile race held at Indianapolis, Ind. In
truth and in fact, the only tires manufactured and sold by respondents and used, tested or proved on the "Speedway" are specially
constructed racing tires which are never sold for ordinary use, and
the tires manufactured and sold by respondents to the general public
for use on passenger cars are not "safety proved on the Speedway."
PAR. 10. Another example of the false, misleading and deceptive
representations contained in said advertisements, disseminated as
aforesaid, is the following:
They have a scientifically designed trend which stops your cor
up to z:i% quicker.

By means of said representations hereinabove set forth, the respondents represent that the nonskid features of their tires make
it possible to stop a car equipped with their tires "up to 25% quicker,"
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which is not the fact under all conditions and as compared to all
other tires. In truth and in fact, no nonskid tire can be made to
stop an automobile 25 percent quicker than any other nonskid tire,
under all conditions.
PAR. 11. Another example of the false, misleading, and deceptive
representations contained in said advertisements, disseminated as
aforesaid, is the following:
Because life depends on th·e safety they choose Firestone Champion TiresFirestone wins 20th consecutive victory In Indianapolis 500 mile race. A merciless
sun beat down upon the Speedway as Wilbur Shaw drove to Yictory on Firestone
Champion Tires. Never before in all the history of the motor car haYe tires
been put to such a torturous test and never before bas any tire so fit·mly established itself as a Champion In construction and performance as well as in name.
Wilbur Shaw, the 1939 winner. On May 30 Wilbur Shaw drove to his second
victory in the 500 Indianapolis race on Firestone Champion '.rires ut an average
speed of 115.03 miles per hour.

Appearing in said advertisement is a pictorial representation of a
Firestone passenger car tire bearing the name "Champion" and imposed thereon a picture of a man in racing regalia designated as
Wilbur Shaw, and a representation of racing cars and grandstand
designed to represent an automobile race in progress.
By means of the statements and representations hereinabove set
forth, the respondents represent th_at "Wilbur Shaw and other drivers
Used their "Champion" tires in the 1939 Indianapolis Memorial Day
race. In truth and in fact, none of the drivers in said race used
Firestone "Champion Tires," but instead used specially built Firestone racing tires, which tires are never offered for sale to the general
public for use on passenger cars.
PAR. 12. The use by the respondents of the foregoing false, misleading, and deceptive statements, representations and advertisements,
disseminated as aforesaid, with respect to the sales prices of their
automobile tires and tubes and the use and particular quality of
their tires, has had, and now has, the tendency and capacity to
lhislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such false statements,
representations, and advertisements are true, and that respondents'
tires and tubes are sold at the saving or discount advertised, and have
the particular qualities and are used for the particular purposes as
stated in said advertisements, and induces a portion of the purchasing public, because of such erroneous and mistaken belief, to purchase
respondents' automobile tires and tubes.
PAn. 13. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public and
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constitute unfair and deceptive acts arid practices in commerce within
the· intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission
Act, the Federal Trade Commission, on the 2d day of January 1940,
issued and thereafter served its eomplaint in this proceeding upon
the respondents, The Firestone Tire & Rubber Co., a eorporation,
and Firestone Tire & Rubber Co., a corporation, charging them
with the use of unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. On May 29, 1940, the
respondents filed their answer in this proceeding. Thereafter, pursuant to a stipulation entered into between the parties, it was agreed
that, subject to the approval of the Commission, certain amendments
might be made to the complaint, the respondent, The Firestone Tire
& Rubber Co., agreeing to said amendments but not admitting the
charges as stated therein, and waiving the issuance and service upon
it of an amended and supplemental complaint as well as the right
to file an answer to the complaint so amended and supplemented,
which stipulation has been approved, accepted, and filed. Thereafter, a stipulation was entered into whereby it was stipulated and
agreed that a statement of facts signed and executed by the respondent and ·w. T. Kelley, Chief Counsel for the Federal Trade Commission, subject to the approval of the Commission, may be taken
as the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and
that the said Commission, may proceed upon said statement of facts
to make its report, stating its findings as to the facts and its conclusion based thereon and enter its order disposing of the proceeding,
without the filing of a report upon the evidence by the trial examiner.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on said complaint as amended, answer and
stipulation as to the facts, such stipulation having been approved,
accepted, and filed, and the Commission having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes its findings
as to the facts and its conclusion drawn therefrom.
F1NDINGS AS TO THE FAOI'S
PARAGRAPH 1. The respondent, The Firestone Tire & Rubber Co.,
is a corporation organized under the laws of the State of Ohio and
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has its principal office and place of business in the city of Akron,
State of Ohio.
The respondent, Firestone Tire & Rubber Co., was a corporation
organized under the laws of the State of ·west Virginia, with its
office and principal place of business located in the city of Akron,
State of Ohio. It was a wholly owned sales subsidiary of the said
The Firestone Tire & Rubber Co., but since June 30, 1938, has carried
-on no business whatsoever and was formally dissolved as a corporate
entity by the Secretary of State of West Virginia on, February
:20, 1940.
PAR. 2. The respondent, The Firestone Tire & Rubber Co., an Ohio
corporation, is now, and for many years last past has been, engaged
in the manufacture, sale, and distribution, among other products,
of automobile tires and tubes. Said automobile tires and tubes are
manufactured by the respondent, The Firestone Tire & Rubber Co.,
in factories owned and operated by it in Akron, Ohio, and in factories of its wholly owned subsidiaries in Los Angeles, Calif., and
Memphis, Tenn.
In the course and conduct of its business, the respondent, The
Firestone Tire & Rubber Co., sells said automobile tires and tubes to
the purchasing public, through a large number of company-owned
stores and to independent dealers, for resale, both company-owned
stores and independent dealers being located in the various States
of the United States and in the District of Columbia. Said
respondent causes its automobile tires and tubes to be shipped from
said factories, located in the several States as above described, to its
dealers and company-owned stores located in various other States
·of the United States, and in the District of Columbia. Said
respondent maintains, and at all times mentioned herein has maintained, a course of trade in said automobile tires and tubes in
·commerce among and between the various States of the United
-States, and in the District of Columbia.
PAn. 3. The respondent, The Firestone Tire & Rubber Co., manufactures automobile tires which, insofar as the following group is
·concerned, and during respondent's fiscal year beginning November
1, 1938, were distinguished as follows :
1. "Champion" tire, listed and recommended to be sold at retail
:at list prices established from time to time by said respondent;
2. "High Speed" tire, listed and recommended to be sold at retail
at approximately 90 percent of the price of the "Champion" tire;
3. The "Convoy" tire, listed and recommended to be sold at retail
at approximately 75 percent of the price of the "Champion" tire;
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4. The "Sentinel" tire, listed and recommended to be sold at retail
at approximately 65 percent of the price of the "Champion" tire. In
May 1939, the "Sentinel" tire was replaced by the "Standard" tire.
Prior to November 1, 1938, the four tires in the same relative price
positions as above, were respectively "High Speed," "Standard," "Con·
voy," and "Sentinel."
The respondent, The Firestone Tire & Rubber Co., issued price lists
to its various retail stores, designating the retail ~lling prices of its
tires, and also furnished price lists to its dealers containing suggested
retail selling prices. The retail stores and dealers sell a substantial
quantity of respondent's tires at the prices so designated in the price
lists, and also sell a substantial number at lesser prices, such prices
being brought about by reason of discounts to meet competition and
by special sales. It was the practice of respondent to accept the pur·
chasers' used tires in part payment on the purchase price of new
tires; this practice, known in the industry as trade-in allowance,
amounted to approximately 10 percent of the list price of new tires,
during the periods respondent's advertisements as hereinafter set
forth were published. The allowances for old tires turned in by the
purchasers were based upon the value of said old tires. Except as
offered at any particular time, said respondent's stores are not obligated
to give a trade-in allowance for purchasers' used tires.
P .AB. 4. During the year 1939, the respondent, The Firestone Tire
& Rubber Co., prepared and disseminated suggested advertising copy
to its various dealers, and during Nation-wide sales periods, it adver·
tised and recommended that its various dealers advertise, in a large
number of newspapers having a general circulation, by means of
which advertisements it was represented that the said automobile
tires were offered for sale at various savings and discounts from the
regular or list prices of such tires and at various savings from former
prices. Such sales were held immediately prior to July Fourth, Labor
Day, and at other periods during the year. Some such sales were
also conducted in 1938.
A large number of independent dealers and company-owned stores
inserted such advertising, in whole or in part, in numerous news·
papers throughout the United States and in the District of Columbia.
PAR. 5. Among and typical of the representations contained in the
various advertisements disseminated by respondent as aforesaid, ia
the following: .
SAVE

25% With the New

FIRESTONE OONVOY TIREl

New High Quallty at a
New Low Price

Prlcetl to Save you Money
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Then follows a list of sizes with prices, of which the following is
an example:
6.()()-16

$11.80

The Commission finds that said respondent represented, through the
use of the above statements and representations that its "Convoy" tire
_was offered for sale at savings of 25 percent off the regular current
· retail selling price of said tire.
At the time of publication of said advertisement in April 1938,
"Convoy'' tires were being offered for sale at a savings of 25 percent
off the current retail list price of the higher priced "High Speed" tire,
but not at a savings of 25 percent off the current retail list price of
the "Convoy" tire. For example, the list price of the 6.00 x 16 "High
Speed" tire in effect at the time of publication of the advertisement
was $15.70; the advertised sale price of $11.80 represented a savings of
25 percent off the list price of the "High Speed" tire; however, the
list price of the 6.00 x 16 "Convoy" tire at said time was $11.80 and
therefore the advertised sales price represented no saving whatsoever
off the l~st price of the said."Convoy" tire.
PAR. 6. Another and typical example of the representations contained in the various advertisements disseminated by respondent as
aforesaid is the following:
BUYING DURING

Firestone BARGAIN DAYS
For July 4th
Save Up to 50o/o
On Famous
Firestone ~tandard Tires
Amazing Savings

Then follows list of sizes with prices, of which the following is an
example:
Size
6.()()-16

Former Price
Sale Price
$14.35
$7.98
Including Your Old Tire

You Save
$6.37

The Commission finds that said respondent represented, through
the use of the above statements and representations that it was offering
its "Standard" tire for sale at savings of up to 50 percent from the
regular current retail selling price of said tire and that the designated
savings in dollars were based upon the regular current selling prices
of said tire.
At the time of publication of said advertisement in June 1939,
"Standard" tires were being offered for sale at up to 50 percent off
the retail list prices of "Standard" tires in effect prior to November
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1, 1938, on which date "Standard" tires were removed from respondent's line of products and not thereafter nationally advertised until
June 1939, after respondent resumed production of "Standard'' tires;
"Standard" tires were in June 1939, being offered for sale at a savings of up to 50 percent off the current retail list price of the higherpriced "High Speed" tire, but not at a savings of up to 50 percent off
the current retail list price of the "Standard" tire.
Prior to November 1, 1938, the "Standard" tire was listed and
recommended to be sold at $14.35 for size 6.00 x 16; but at the time of
publication of said advertisement the list price was $10.35, The advertised sale price of $7.98 provided the advertised saving of $6.37
off the list price of the "Standard" tire in effect prior to November
1, 1938, but provided a dollar saving of only $2.37 and a percentage
saving of only 22.89 percent off the list price of said "Standard" tire
in effect at the time of the publication of said advertisement. The
advertised price did not take into account the usual and customary
part-payment trade-in allowance of 10 percent credited to purchasers in the sale of new tires. Therefore, the dollar saving was
only $1.34 per tire and the percentage saving was only 14.38 percent.
None of the advertised sales prices afforded a discount of up to 50
percent based upon the list price of "Standard'' tires in effect at the
time of the publication of said advertisement. Should the savings
be computed upon the regular current retail selling prices of such
tires rather than upon list prices, the savings would be even less since
the retail selling prices are often substantially less than the list prices.
PAR. 7. Another typical example of the representations contained in
the various advertisements disseminated by respondent as aforesaid
is the following:
SMASHING TIRE SALE

Think ot it-Your first opportunity

to buy the famous FIRESTONE High Speed
Tire at these unheard of LOW Prices
25% extra DISCOUNT with your old tire.

The Commission finds that said respondent represented, through
the use of the above statements and representations that it was offering its "High Speed" tires at 25 percent off the regular current re~ail
selling price of said tire and that a purchaser by buying said "Htgh
Speed" tire and turning in his used tire would receive a discount of
25 percent from the regular current retail selling price.
Prior to the time of publication of said advertisement, "High
Speed" tires were being offered for sale at the current list price of
said "High Speed'' tires, and in part payment therefor the customer
was credited with a 10-percent trade-in allowance for his used tire;
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at the time of publication of said advertisement the customer was
required to turn in his used tire and was not credited with any allowance for said used tire. Since the purchaser was not credited with
the usuallO percent trade-in allowance for his used tire during the
advertised sale, reduction in cash payment was only 16.8 percent.
PAR. 8. Another typical example of the representations contained
in the various advertisements disseminated by respondent as aforesaid
is the following:
SENSATIONAL LABOR DAY SALE

On the Famous
FmESTONE STANDARD TIRES

The Thrift Sensation of 1939.
How You Can Get One of these Amazing
Tires at 1/2 PRICE
Buy One at List Price and Get the Next
One at 50% Discount.

Then follows list of sizes and prices, of which the following is an
•
example:
FmESTONE STANDARD

!Size
· 6.00x16

Next Tire
Prlce for
The First
50% Discount
Tire.
$10.35
$5.18
Above prices include your old tire

Price for
Two Tires

You
Save

$15.53

$5.17

• • •

The Commission finds that said respondent represented, through
the use of the above statements and representations that by buying
one "Standard" tire at list price and second at 50 percent off list price
that the savings designated in said advertisement would be afforded
the purchaser.
By said advertisement, respondent offered its "Standard" tire for
Sale in pairs, the first tire at list price and the second tire at half
of the list price. Such a combination sale did not, however, provide
the savings set out in the advertisement for the reason that the
designated savings were computed upon current list prices and not
llpon regular current retail selling prices. A substantial quantity of
respondent's "Standard" tires were sold at prices lower than list
Prices, such lower prices being due to discounts to meet competition,
special sales, and part payment trade-in allowances for purchasers'
old tires. Taking size 6.00 x 16 as an example and giving credit
f~r the customary 10 percent trade-in allowance for purchasers' old
t~res, the regular selling price of two tires, without taking into conSideration reductions that might be brought about by competitive
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situations would be $18.63. The sale price of $15.53 would result in
a saving of $3.10 rather than $5.17 as advertised.
PAR. 9. The Commission finds that substantial number of the purchasing public understand and believe that advertised savings or discounts are reductions from the regular retail selling prices charged
for the same merchandise in the ordinary course of business immediately prior in point of time to such advertised sale; that they understand that "list prices," as used in tire advertising, referred to and
meant the regular retail selling prices of the tires advertised for sale,
and that any represented savings or discounts from such list prices
were reductions from the regular retail selling prices of the same
tires in effect immediately prior in point of time to such advertised
sale.
PAR. 10. The use by the respondent, the Firestone Tire & Rubber
Co., of the foregoing statements, representations and advertisements,
disseminated as aforesaid, has had the tendency and capacity to mislead and deceive a substantial portion of the purchasing public into
an erroneous and mistaken belief with respect to the savings and discounts actually offered, and induced a portion of the purchasing public, because of such erroneous and mistaken belief, to purchase said
respondent's automobile tires.
CONCLUSION

The aforesaid acts and practices 'of the respondent, The Firestone
Tire & Rubber Co., a corporation, as herein found, are all to the
prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and a stipulation as to
the facts entered into between the respondent The Firestone Tire &
Rubber Co. and "\V. T. Kelley, Chief Counsel for the Commission,
which provides, among other things, that without further evidence
or other intervening procedure, the Commission may issue and serve
on the respondent The Firestone Tire & Rubber Co. findings as to
the facts and conclusion based thereon and an order disposing of
this proceeding, and the Commission having made its findings as to
the facts and its conclusion that said respondent has violated the
pi'ovisions of the Federal Trade Commission Act.
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It is ordeTed, That the respondent The Firestone Tire & Rubber
Co., a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in advertising in
newspapers or other recognized advertising media, in connection with
the offering for sale, sale and distribution of its automobile tires and
tubes to the general public, in commerce, as commerce is defined in the·
Federal Trade Commission Act, do forthwith cease and desist from:
1. Using the term "List Price" or any other term of similar import:
or meaning to designate, describe, or refer to prices which are not,.
in fact, the bona fide regular established selling prices of the tires
or tubes advertised and offered for sale, as established by the usuaU
and customary sales in the normal course of business.
2. Representing, directly or indirectly, that any specified amount
is the customary, regular, or usual price of any tire or tube advertised and offered for sale when such amount is not, in fact, the bona
fide actual selling price of such tire or tube as established by the
usual and customary sales in the normal course of business.
3. Representing, directly or indirectly any specified amounts or
percentages as savings or discounts which are not actual savings or
discounts .computed on the bona fide, usual, and customary selling
price for such tires or such tubes in effect immediately prior in point
of time to such representation.
4. Representing, directly or indirectly-, that any specified savings
or discounts are offered a purchaser upon the purchase of certain of
its tires or tubes when such savings or discounts are computed upon
the regular selling or list prices of its higher priced tires or tubes.
5. Representing, directly or indirectly, that a specified tire or tube
is offered for sale when such tire or such tube is not so offered but
instead another tire or tube of different kind or brand.
6. Representing, directly or indirectly, that specific savings or discounts are afforded a purchaser upon the purchase of tires or tubes
when such savings or discounts do not take into account the trade-in
allowances usually and customarily made to purchasers in the sale
of such tires or such tubes in the ordinary course of business.
It i.<J further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
It is further ordered, That the complaint be, and the same hereby
is, dismissed as to the respondent Firestone Tire & Rubber Co., and
that the charges as stated in paragraphs 7, 9, 10, and 11 of the complaint be, and they hereby are, dismissed without prejudice to the
right of the Commission to proceed thereon in the future in any
uppropriate manner.
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33F. T. C.
OF

THE GOODYEAR TIRE AND RUBBER COMPANY, AND THE
GOODYEAR TIRE AND RUBBER COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 398~.

Complaint, Feb. 27, 19~0 '-Decision, June 18, 19~1

Where a corporation, the wholly owned subsidiary and selling and distributing
agent for a second corporation, manufacturer, with its subsidiaries, of sev·
eral grades of automobile tires, engaged in the interstate sale and distribu·
tion thereof through a number of company-owned stores and to independent
dealers located in various states, both of whom it supplied with price lists
respectively designating and suggesting retail selling prices and both of
whom sold a substantial quantity of its tires at such prices and also a sub·
stantlal number at lesser prices to meet competition and by special sales,
its sales program contemplating a trade-in allowance of approximately 10
percent of list prices for old tires ; and said second corporation;
In advertising their "<f-100 All-Weather," "G-3 All-Weather," "Marathon," and
"Pathfinder" tires-Relatively priced In that order, the latter three at
approximately 90 percent, 75 percent, and 65 percent of said "G-100 AllWeather" tire price-by means of suggested advertising copy prepared and
disseminated by former to their dealers and by advertisements during
Nation-wide sale periods immediately prior to July 4, Labor Day, and at
other periods, and which were inserted by a large number of independent
dealers and company-owned stores, In whole or in part, in numerous
newspapers( a) Represented, as typical, that their "Pathfinder" tire was o:ffered for sale at
a discount of 50 percent from the regular current retail selling price thereof,
with old tire, through advertising "Save on tires June 20th to July 4th 50%
SAVING •
•
•
Think of it. For % the cost of little known 'Standard
Tires' you get the PATHFINDER • • *" followed by list of sizes with
prices, including, as example, "6.00 x 16-$7.98 Net Prices Including Your
Old Tire";
Facts being that while said tires were being o:ffered for sale at 50 percent oft
the retail list price of the higher-priced "G-100 All-Weather" tire, retail
list price of the 6.00-16 size of which, at time of said advertisement, was
$15.95, it was not offering them at a discount of 50 percent olt the retail
list price of "Pathfinder" tire, which was $10.35; the advertised sales price
of $7.98 consequently represented a saving of only 22.89 percent, and if
effect were given to the customary part payment trade-in allowance, the
saving would be only 14.38 percent;
(b) Represented that they were offering their "G-100" tire for sale at a discount
of 50 percent, and that the list price of their "Pathfinder" tire was $15.95,
through advertisements "Save On Tires June 27 to July 4 50% on: G-100 llst
• • • You get the PATHFINDER • • *," followed by llst of tlre sizes
with prices, Including, as example, "6.00 x 16 Standard Equipment List
Price $15.95. Pathfinder Sale Price $7.98. Net prices Including your old
tire";
1
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Facts being that their "G-100" tire, which was their standard equipment tire,
and llsted at $15.95, was not offered for sale, but instead the "Pathfinder"
tire, listed at 65 percent of the price of the "G-100," was offered at 150
percent of the list price of the "G-100"; with result that the advertised
sales price of $7.98 represented a saving of only 22.89 percent off the lislt
price of $10.35 for the Pathfinder 6.00 x 16, and after taking into account
the usual part payment trade-in allowance of 10 percent the actual saving
was only 14.38 per cent;
(c) Represented that their "1\larathon" tire was offered tor sale at 40 percent
off its regular current sale price through advertisements "40% OFI' our
Standard List • • • these Big Famous MARATHON Goodyear Tires at
the Lowest Prices In History," followed by list of tire sizes with prices,
including, tor example, "6.00 x 16-$9.56. Net prices Including your old
tires";
Facts being that at the time of publication of said advertisement the standard
list price of their 6.00 x 16 "Marathon" was $11.95, so that the advertised
sales price of $9.56 represented a saving of only 20 percent and, with the
usual trade-in allowance would be reduced to 11.15 percent;
(d) Represented that their "G-3 .All-Weather" tire was offered for sale at a
discount of 25 percent off their regular current retail selling price by
advertisements readng "25% Discount On The Famous' Goodyear 'G-3' All·
Weather Tires • • • for 10 days and 10 DAYS oNLY, you can buy the
world's most popular tire-the Goodyear 'G-3' All-Weather-at 25% OFI'
the regular list price" followed by llst of tire sizes with prices, Including as
example "Sale Price 6.00 x 16-$10.75 Including your old tire";
Facts being while said advertised price of $10.75 was 25 percent off the list
price of respondent's 6.00 x 16 "G-3 All-W~ather" tire, it was not a discount
ot 25 percent since the purchaser was required to turn in his used tire tor
which no credit was given: and customary part payment trade-in allowance
of 10 percent would provide an actual cash discount of 16.8 percent;
With the tendency and capacity to mislead and deceive a substantial portion of
the purchasing public, which understood and believed that represented
savings or discounts from list prices were reductions from regular retail
selling prices of the same tires in effect immediately prior to such advertised sale, into an erroneous belief with respect to savings actually offered,
and with effect, because of such belief, of causing it to purchase said automobile tires :
1Ield, That such acts and practices were all to the prejudice and InJury of the
public, and constituted unfair and deceptive acts and practices in commerce.

Mr. William M. King for the Commission.
Mr. Lynn W. Baker, of Akron, Ohio, for respond~nts
AMENDED AND SUPPLEMENTAL ColiPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said net, the Federal
Trade Commission, having reason to believe that The Goodyear Tire
and Rubber Co., a corporation, and The Goodyear Tire and Rubber
Co., Inc., a. corporation, hereinafter referred to as respondents, have
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violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the publio
interest, hereby issues its amended and supplemental complaint, stating its charges in that respect as follows:
PARAGRAPH 1. The respondent, The Goodyear Tire and Rubber Co.,
is a corporation organized under the laws of the State of Ohio and
has its principal office and place of business in the city of Akron,
State of Ohio.
The respondent, The Goodyear Tire and Rubber Co., Inc., is a
corporation organized under the laws of the State of Delaware and
has its principal office and place of business in the city of Akron,
State of Ohio. It is a wholly owned subsidiary of the said The
Goodyear Tire and Rubber Co. and acts as selling agent for said
company.
PAR. 2. The respondent, The Goodyear Tire and Rubber Co., an
Ohio corporation, is now and for many years last past, has been engaged in the manufacture, sale and distribution, among other products, of automobile tires. Said automobile tires are manufactured
by respondent in factories owned and operated by it in the cities of
Akron, Ohio; Los Angeles, Calif.; Cumberland, 1\Id.; Jackson, Mich.
and Gadsden, Ala. The respondent, The Goodyear Tire and Rubber
Co., Inc., at all times mentioned herein has been the selling agency
for said product.
The respondents act in cooperation and in conjunction with each
other in performing the acts and practices hereinafter alleged.
In the course and conduct of their business, the respondents sell
the said automobile tires by means of dealers located in the various
States of the United States and in the District of Columbia. Respondents cause their automobile tires to be shipped from said factories located in the several States as above described, to their dealers located in various other States of the United States and in the
District of Columbia. Respondents maintain and at all times mentioned herein have maintained a course of trade in said automobile
tires in commerce, among and between the various States of the
United States and in the District of Columbia.
PAR. 3. The respondent, The Goodyear Tire and Rubber Co., an
Ohio corporatitm, manufactures several grades of automobile tires
which are distinguished as follows:
1. "G-100 All 'Veather Tire," which is the respondent's best grade
or first-line tire and is sold at retail at what is usually referred to
in the industry as 100 level prices;
2. "G-3 All 1Veather Tire," which is sold at 90 level prices, or 90
percent of the retail price of the "G-100 All Weather Tire";
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3. The "Marathon" tire, which is sold at 75 level prices or 75 percent of the retail price of the "G-100 All Weather Tire";
4. The "Pathfinder" tire, which is sold at 65 level prices, or 65
percent of the retail price of the "G-100 All Weather Tire."
In the sale of these various grades of tires, it is customary and
usual for respondents' dealers to make an allowance of 10 percent of
the purchase price of the various grades of tires for old or used tires
turned in by the customer. The respondents from time to time issue
price lists designating the retail price or list price of its various
grades of tires.
·
PAR. 4. For the purpose of inducing and stimulating the sale of
their tires the respondents from time to time conduct Nation~wide
tire sales through their various dealers, during which sale period
they advertise and cause their various dealers to advertise in various
newspapers and other periodicals having a general circulation, by
means of which advertisements it is falsely represented that the respondents' tires are being sold at various purported discounts from
the regular and usual price of such tires. Such sales are usually conducted immediateiy prior to Memorial Day, July Fourth, Labor Day,
and at other periods during the year. The advertising copy used by
the various dealers of the respondents, in connection with such sales, is
prepared by the respondents and submitted to such dealers for insertion in local newspapers and other advertising media.
PAR. 5. Among and typical of the false, misleading and deceptive
representations contained in the various advertisements disseminated
by respondents as aforesaid is the following:
Save on Tires
June 20th to July 4th
50o/o SAVING
From Standard list on
Big Husky Genuine
New Goodyear Tires
Think of it. For one half the cost of little
known "standard tires" you get the PATHFINDEa,
made and guarauteed for life by GOODYEAR.

Then follows list of the sizes with prices, of which the following
is an example:
6.00 X 16
$7.98
Net pt·lces Including your old tire.

By means of the statements and representations heremabove set
forth and others similar thereto not specifically set out herein, the
respondents represent that their tire known as the "Pathfinder" is
sold at a discount of 50 percent of the usual and customary price of
'311526"'-42-vol. 83-20
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said tire. In truth and in fact, said "Pathfinder" tire is not sold at
a discount of 50 percent. For example, the standard list price of
the 6.00 x 16 "Pathfinder" tire in effect at the time of such advertisement was $10.35, and consequently the advertised eale price of $7.98
represented a saving of 22.89 percent rather than 50 percent. Furthermore, the advertised saving makes no allowance for the trade-in
value of the cu~tomer's old tire. Giving effect to the 10 percent
trade-in value of old tires as is the usual and customary practice,
this would further reduce the actual saving on said "Pathfinder" tire
to 14.38 percent instead of 50 percent.
PAR. 6. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements,
disseminated as aforesaid, is the following:
Save on Tires
June 27th to July 4th
50o/o off G-100 List
on Big Husky Genuine
New Goodyear Tires.
You get the PATHFINDER made
and guaranteed for life by
GOODYEAR.

Then follows list of tire sizes with prices, of which the following
is an example :
Size
6.00x16

Standard Equipment
Pathfinder
sale price
List Price
$15.95
$7.98
Net prices including your old tire.

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically .:;et out herein, the
respondents represent that their best grade tires, known as "G-100,"
are being sold at a discount of 50 percent, and also that the list price
of its fourth grade 65 level tire known as "Pathfinder" is $15.95.
In truth and in fact, respondents' first-line tire known as "G-100"
or "G-100 All Weather Tire" is not sold at such discount on said
sale as advertised, but instead respondents' fourth-grade, or 65 level
tire is sold for the advertised price. As an example, the advertisement lists tire size 6.00 x 16 as standard equipment list price of $15.95,
and sale price of Pathfinder at $7.98. The price of $15.95 listed
in said advertisement as the standard equipment list price is the list
price for the. "G-100 All 'Veather Tire," and the Pathfinder tire
has never sold at said price but instead at the list price of $10.35.
In effect, by said advertisement, the respondents sell the 65 level tire
known as "Pathfinder," after taking into consideration the usual

THE GOODYEAR TIRE & RUBBER CO. ET AL.

298

303

Complaint

and customary discount of 10 percent for used tires, at a discount
on said "Pathfinder" tire of only 14.38 percent, instead of the alleged
50 percent discount represented in said advertisement.
PAR. 7. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements
disseminated by the respondents as aforesaid is the following:
40o/'o OFF
our Standard Llst
Now you can get these Big
Husky Famous MARATHON Goodyear
Tires at the Lowest Prices
in History.
June 22nd to July 4th.

Then follows list of tire sizes with prices, of which the following is
an example:
6.00 X 16
$9.56
Net Prices including your old tires.

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondents represent that their tire known as the "Marathon" is
sold at a discount of 40 percent off standard list price. In truth
and in fact, said "Marathon" tire is not sold at a discount of 40
percent off list price. For example, the list price of the 6.00 x 16
"Marathon" tire in effect at the time of the sale was $11.95. The
advertised sales price was $9.56, or a saving of only 20 percent.
Moreover, the advertised price made no allowance for the usual and
customary trade-in value of old tires. Giving effect to the customary
allowance of 10 percent for used tires, the actual saving to the purchaser on such sale would be 11.15 percent, rather than 40 percent as
advertised.
PAn. 8. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements
disseminated by the respondents as aforesaid is the following:
25o/~ Discount on the Famous Goodyear "G-3" All Weather Tires-Here's
grand news for vacation budgets I For ten days and TEN DAYS ONLY, you can
buy the world's most popular tire-the Goodyear "G3" All Weather-at 25o/'o
OFF the regular llst price.

Then follows list of tire sizes with prices, of which the following is
an example:
$10.75
Sale Price 6.00 x 16
Including your old tire.

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
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respondents represent that their "G-3 All Weather Tire" is sold at
a discount of 25 percent. In truth and in fact, the saving or discount to the purchaser on this sale is not 25 percent for the reason
that no allowance is given for the used tire as is customary and
usual, and after taking into consideration the 10-percent discount
ordinarily and regularly allowed for used tires, the saving to the
purchaser would amount to only 16.8 percent, rather than 25 percent
as advertised.
P A..R. 9. The use by the respondent of the foregoing false, misleading, and deceptive statements, representations and advertisements disseminated as aforesaid with respect to the sales prices of
its automobile tires has had and now has the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such false statements,
representations, and advertisements are true, and that the respondent's tires are sold at the saving or discount advertised and induces
a portion of the purchasing public, because of such erroneous and
mistaken belief, to purchase respondent's automobile tires.
PAR. 10. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
HEPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 27th day of February, A. D.
1940, issued and thereafter served its amended and supplemental
complaint in this proceeding upon the respondents The Goodyear
Tire & Rubber Co., Inc., a corporation, charging them with the use
of unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On May 1, 1940, the respondents filed
their answer in this proceeding. Thereafter, a stipulation was en~
tered into whereby it was stipulated and agreed that a statement of
facts signed and executed by the respondents and W. T. Kelley, Chief
Counsel for the Federal Trade Commission, subject to the approval
of the Commission, may be taken as the facts in this proceeding and
in lieu of testimony in support of the charges stated in the complaint, or in opposition thereto, and that said Commission may proceed upon said statement of facts to make its report stating its findings as to the facts and its conclusion based thereon and enter its
order disposing of the proceeding without the filing of a report upon
the evidence by the trial examiner. Thereafter, this proceeding
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regularly came on for final hearing before the Commission on said
-complaint as amended, answer and stipulation as to the facts, such
stipulation having been approved, accepted, and filed, and the Commission having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its
<Conclusion drawn therefrom.
FINDINGS AS TO THE FACIS
PARAGRAPH 1. The respondent, The Goodyear Tire & Rubber Co.,
properly designated, identified and described as The Goodyear Tire
& Rubber Co., is a corporation organized under the laws of the State
of Ohio and has its principal office and place of business in the city
of Akron, State of Ohio. Said respondent, together with whollyowned subsidiary companies, to wit: Goodyear Tire & Rubber Co.
of California; Goodyear Tire & Rubber Co. of Michigan; and Goodyear Tire & Rubber Co. of Alabama, are now, and for many years
last past have been, engaged in the manufacture, sale, and distribution of automobile tires and tubes. Said automobile tires and tubes
are manufactured by said respondent ·and by its subsidiary companies
above named in factories owned and operated by them in the cities
of Akron, Ohio; Los Angeles, Calif.;. Jackson, Mich.; and Gadsden,
Ala.
PAR. 2. The respondent, The Goodyear Tire & Rubber Co., Inc.,
properly designated, identified, and described as The Goodyear Tire
& Rubber Co., Inc., is a corporation organized under the laws of the
State of Delaware and has its principal office and place of business
in the city of Akron, State of Ohio. It is the wholly-owned subsidiary of the said The Goodyear Tire & Rubber Co., and is, and at
all times herein mentioned was, the selling and distributing agent for
said parent corporation and the other manufacturing subsidiary companies above enumerated. The said The Goodyear Tire & Rubber
Co. at all times mentioned herein, by means of stock control, dominated and controlled the policies of said The Goodyear Tire & Rubber
Co., Inc., in the acts and practices hereafter set forth.
PAR. 3. In the course and conduct of its business the respondent,
The Goodyear Tire & Rubber Co., Inc., sells said automobile tires
and tubes to the purchasing public by and through a number of company owned stores and to independent dealers located in the various
States of the United States and in the District of Columbia. Said
respondent cause said automobile tires and tubes to be shipped from
the factories, above enumerated, to such dealers and company owned
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stores located in various other States of the United States and in the
District of Columbia. These respondents maintain, and at all times
mentioned herein have maintained, a course of trade in said automobile tires and tubes in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 4. The respondent, The Goodyear Tire & Rubber Co., together
with its wholly owned subsidiaries manufacture several grades of
a~tomobile tires, which insofar as the following group is concerned
and during the times mentioned herein, were distinguished as follows:
1. "G-100 All Weather" tires, listed and recommended to be sold
at retail at list prices issued from time to time by the respondent,
The Goodyear Tire & Rubber Co., Inc.
2. "G-3 All Weather" tire, listed and recommended to be sold at
retail at approximately 90 percent of the price of "G-100 All Weather"
tire.
3. The ".Marathon" tire, listed and recommended to be sold at retail
at approximately 75 ·percent of the price of "G-100 All Weather"
tire.
4. The "Pathfinder" tire, listed and recommended to be sold at
retail at approximately 65 percent of the price of the "G-100 All
Weather" tire.
The respondent, The Goodyear Tire & Rubber Co., Inc., issued
price lists for the use of its various retail stores designating the retail selling prices of its various grades of tires. Such price lists are
commonly referred to in the industry as "list prices." List prices
were also furnished to said respondent's dealers as a suggested selling price of said tires. At the time mentioned herein the sales program
of said respondent contemplated an allowance, referred to generally
as a trade-in allowance, of approximately 10 percent of the list prices
of new tires when the customers turned in their old tires to said
stores or dealers. A substan~ial 'portion of said respondent's tires
are sold at said list prices. A substantial portion of said tires are
sold at prices less than said list prices, such lesser prices being
brought about by reason of discounts to meet competition and by
special sales. The allowances for old tires turned in by the purchasers were based upon the value of said old tires. Except as offered at any particular time, said respondent's stores are not obl~gated
to give a trade-in allowance for purchasers' used tires.
PAR. 5. During the year 1939, the respondent, The Goodyear Tire
& Rubber Co., Inc., prepared and disseminated suggested advertising
copy to its various dealers, and during nationwide sales periods, it
advertised and recommended that its various dealers advertise in a
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large number of newspapers having a general circulation, by means
of which advertisements it was represented that the said automobile
tires were being sold at various savings and discounts from the regular or list prices of such tires. Such sales were held immediately
prior to July Fourth, Labor Day, and at other periods during the
year.
A large number of independent dealers and company owned stores
inserted such advertising, in whole or in part, in numerous newspapers throughout the United States and the District of Columbia.
PAR. 6. Among and typical of the representations contained in the
various advertisements disseminated by respondents as aforesaid is
the following:
Save on Tires
June 20th to July 4th
50% SAVING
From Standard list on
Big Husky Genuine
New Goodyear Tires
Think of it. For one half the cost of
little known "standard tires" you get
the PATHFINDER, made and guaranteed
for life by GOODYEAR.

Then follows list of the sizes with prices, of which the following is an
examole:
6.00 X 16
$7.98
Net prices Including your old tire.

'l'ne Commission finds that said respondents represented, through
the use of the above statements and representations, that their "Pathfinder" tire was offered for sale at a discount of 50 percent from
the regular current retail selling prices of said tire with old tire.
At the time of the publication of said advertisement "Pathfinder"
tires were being offered for sale at 50 percent off the retail list price
of the "G-100 All Weather" tire, but not at a discount of 50 percent
off the retail list price of said "Pathfinder" tire. As an example, the
retail list price of the 6.00 x 16 "G-100 All ·weather" tire in effect at
the time of said advertisement was $15.95, and the retail list price of
the "Pathfinder" tire of the same size was $10.35. The advertised
sales price of $7.98 represented a saving of only 22.89 percent on the
"Pathfinder" tire. If effect be given to the usual and customary part
payment trade-in allowance credited to purchasers in the sale of
new tires, the actual saving on said Pathfinder tire would be 14.38
percent.
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PAR. 7. Among and typical of the -representations contained in the
various advertisements disseminated by respondents as aforesaid is
the following:
Save on Tires
June 27th to July 4th
50% off G-100 List
On Big Husky Genuine
New Goodyear Tires.
You get the PATHFINDER made
and guaranteed for life by
GOODYEAB

Then follows list of tire sizes with prices, of which the following
is an example :
Size
6.00 X 16

Standard Equipment
List Price

Pathfinder
Sale Price

$15.95

$7.98

Net prices Including your old. tire.

The Commission finds that said respondent represented, through
the use of ·the above statements and representations, that they were
offering their "G-100" tire for sale at a discount of 50 percent; and
that the list price of their "Pathfinder" tire was $15.95.
Respondents' "G-100 All Weather" tire was its standard equipment
tire at the time of the publication of this advertisement and was
listed at $15.95. This tire was not offered for sale but instead the
"Pathfinder" tire listed at 65 percent of the price of the ''G-100"
was offered at 50 percent of the list price of the "G-100." This did
not result in a saving of 50 percent in the sale of the Pathfinder tire.
As an example, the list price of the Pathfinder at sal.d time was $10.35
for size 6.00 x 16. The advertised sales price of $7.98 represented a
saving of only 22.89 percent. After taking into account the usual
and customary part payment trade-in allowance of 10 percent the
actual saving would be 14.38 percent.
PAR. 8. Among and typical of the representations contained in the
various advertisements disseminated by respondents as aforesaid is
the following:
40% OFF
our Standard List
Now you can get these Big
Husky Famous MARATHON Goodyear
Tires at the Lowest Prices
In lllstory.
June 22nd to July 4th.
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Then follows list of tire sizes with prices, of which the following
is an example :
6.00 X 16
$9.56
Net prices Including your old tires.

The Commission finds that the respondents represented, through
the use of the above statements and representations, that their
"Marathon" tire was offered for sale at 40 percent off the regular
current sale price of said tire.
At the time of the publication of said advertisement the standard
list price of respondents' "Marathon" tire, taking size 6.00 x 16 as
an example, was $11.95. The advertised sales price of $9.56 represented a saving of only 20 percent. Giving effect to the usual and
customary part payment trade-in allowance would reduce the saving
to 11.15 percent.
PAR. 9. Among and typical of the representations contained in
the various advertisements by respondents as aforesaid is the
following:
25% Discount on the Famous Goodyear "G-3" All Weather Tires-Here's
grand news for vacation budgets! For ten days and TEN DAYS ONLY, you can
buy the world's most popular tire-the Goodyear "G3" All Weather-at 25%
OFF the regular list price.

Then follows list of tire sizes with prices, of which the following
is an example :
Sale Price 6.00 x 16
$10.75
Including your old tl.re.

The Commission finds that the respondents represented, through
the above statements and representations that their "G-3 All
Weather" tire was offered for sale at a discount of 25 percent of the
regular current retail selling price of said tire. ·
At the time of the publication of said advertisement the regular
list price of respondents' "G-3 All Weather" tire for 6.00 x 16 was
$14.35. While the advertised price of $10.75 was 25 percent off this
Price it was not a discount of 25 percent since the purchaser was
required to turn in his used tire but no credit was given. Giving
credit for the usual and customary part payment trade-in allowance
of 10 percent would provide an actual cash discount of 16.8 percent.
PAR. 10. The Commission finds that substantial numbers of the
Purchasing public understand and believe that advertised savings
or discounts are reductions from the regular retail selling prices
charged for the same merchandise in the ordinary course of business,
immediately prior in point of time to such advertised sales; that they
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understand and believe that "list prices," as used in tire advertising,
referred to and meant the regular retail selling prices of the tires
advertised for sale and that any represented savings or discounts
from such "list prices" were reductions from the regular retail selling
prices of the same tires, in effect immediately prior in point of time
to such advertised sale.
PAR. 11. The use by the respondents of the foregoing statements,
representations, and advertisements disseminated as aforesaid has
had the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public as to the savings and discounts
-actually offered and the kind and brand of tires offered for sale, and
induced a portion of the purchasing public, because of such erroneous
:and mistaken belief to purchase ·respondents' automobile tires.
CONCLUSION

The aforesaid acts and practices of the respondents as herein found
-are all to the prejudice and injury of the public and constitute unfair
:and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission and a
stipulation as to the facts entered into between the respondents and
T. Kelley, Chief Counsel for the Commission, which provides,
among other things, that without further evidence or other intervening procedure, the Commission may issue and serve on the respondents, findings as to the facts and conclusion based thereon
and an order disposing of this proceeding, and the Commission
having made its findings as to the facts and its conclusion that sa1d
respondents have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondents The Goodyear Tire & Rubber
Co., a corporation, and The Goodyear Tire & Rubber Co., Inc., a
corporation, their officers, representatives, agents, and employees,
directly or through any corporate or other device, in advertising in
newspapers or other recognized advertising media, in connection
with the offering for sale, sale and distribution of their automobile
tires and tubes to the general public, in commerce as commerce is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from :

,V.
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1. Using the term "List Price" or any other term of similar import
or meaning to designate, describe or refer to prices which are not,
in fact, the bona fide regular established selling prices of the tires
or tubes advertised and offered for sale, as established by the usual
and customary sales in the normal course of business.
2. Representing, directly or indirectly, that any specified amount
is the customary, regular or usual price of any tire or tube advertised and offered for sale when such amount is not, in fact, the bona
fide actual selling price of such tire or such tube as established by
the usual and customary sales in the normal course of business.
3. Representing, directly or indirectly, any specified amounts or
percentages as savings or discounts which are not actual savings or
discounts computed on the bona fide, usual and customary selling
price for such tires or such tubes in effect immediately prior in point
of time to such representation.
4. Representing, directly or indirectly, that any specified savings
or discounts are offered a purchaser upon the purchase of certain of
its tires or tubes when such savings or discounts are computed upon
the regular selling or list prices of its higher priced tires or tubes.
5. Representing, directly or indirectly, that a specified tire or tube
is offered for sale when such tire or such tube is not so offered but
instead another tire or tube of different kind or brand.
6. Representing, directly or il}directly, that specific savings or
discounts are afforded a purchaser upon the purchase of tires or
tubes when such savings or discounts do not take into account the
trade-in allowances usually and customarily made to purchasers in
the sale of such tires or such tubes in the ordinary course of business.
It is fwrther ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the man11er and form in
which they have complied ;vith this order.
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IN THE MATTER OF

THE

D.

F. GOODRICH COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. rl OF AN .ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 9985.

Complaint, Jan. 2, 1940-Deci~·ion, June 18,1941

Where a corporation long engaged In the manufacture of automobile tires and
tubes and In their sale and distribution through lts company-owned stores
and independent dealers, both of whom it supplied with price lists
respectively designating and suggesting retail selling prices, including in
its sales program a statement to the effect that an allowance up to 10
percent on the list price of any tire might be made when the consumer
turned In old tires, its tires being sold variously at list prices, at prices
less than list brought about by discounts to meet competition and by special
sales, and at budget prices which, when service charge was taken into
consideration, were higher than list pricesIn advertising Its "Life Saver Silvertown Tire," "Silver-town R-4 Tire," its
"Standard" tire and its "Commander" tire--relatively priced in that order
at DO, 75, and 65 percent of first named tire--during nation-wide sales
conducted Immediately prior to July Fourth and Labor Day and at other
periods, by means of advertising copy which it prepared and submitted to
dealers and which was inserted by them in a large number of newspapers
of general circulation(a) Represented that Its "Commander" tire was offered for sale at 50 percent
otl', and at savings designated, from the regular current retail selling prices,
and that said "Commander" was its first quality tire, through advertising
"GOODRICH COMMANDERS riOo/o OFF REGULAR TIBE PRICES," followed by llst of
sizes, with prices, including as example "6.00 x 16 Regular First Line Tire,
Price $15.95 Special Goodrich Commander Price $7.97, You Save $7.98.
These prices include your old tires. • • *'';
Facts being that at the time of publication of such advertisement "Commander"
tires, while they were ofl'ered for sale at 50 percent off the list price of the
higher-priced first-line "Life Saver Sllvertown Tire," were not at 50 percent
off the list price of the "Commander," the list price of the 6.00 x 16 "Life
Saver Silvertown" being $15.95, and that of the comparable "Commander"
only $10.35, and the advertised saving consequently being 22.89 percent off
the "Commander" price, which saving gave no credit for the customary
trade-In allowance of 10 percent which would further reduce the actual
saving on "Commander" tires to 14.25 percent; and the "Commander'' was
not, as claimed, its first-line tire;
(b) Represented that lt was ofl'ering all grades of Its tires at the price of two
for one; that its "Commander" tires were being sold at balt their regular
current retail selllng price; and that the "Commander" wa.s its first-line
or first-grade tire, by advertisements reading "Two for One--Yes, 2 Goodrich Tires for the price of 1 First Line Tire • • *" Including "Regular
First Line Tires Prices" for various sizes and the statement "These prices
include your old tires" ;
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Facts being that at the time of publication of said advertisement two "Commander" tires were offered for the current llst price of one "Life-Saver
Silvertown Tire" but not two for the regular price of one "Commander"
tire, the current list price of which In the 6.00 x 16 size was $10.35 and
not $15.95 as indicated; all grades or brands of its tires were not sold
"2 for 1" and the advertised pl"ices did not take Into account the usual 10
percent trade-in allowance, giving effect to which would save 14.38 percent
from the "Commander" list price upon the purchase of two "Commander"
tires; and said "Commander" was not a first-nne or first-grade tire, as
claimed;
(c) Represented that all grades of its tires were being ol'fered at 50 percent off
current retail selling prices, and that by purchasing one tire at the advertised sale price and a second tire at half such price, a saving of 50 percent
and designated dollar savings would be afforded from current retail prices, •
by the statement "50o/o OFF ON BRAND NEW GOODRICH TIBES Buy One Tire At
Regular Price And You Get Second Tire at HALF PRICE!! • • *" followed
by list of sizes with prices including, as example "6.00-16 Regular Goodrich
Commander price $10.35, Second Tire for $5.18 You Save $5.17 ;"
Facts being that at the time of publication of such advertisement it was offering
one "Commander" tire at current list price and a second tire at one-halt
the list price, which did not provide 50 percent off for the reason that it
was necessary to pay the full list price for the first tire In order to secure
the second tire for half the list price, thus making the saving on two
tires only 25 percent; the dollar savings of $5.17 for size 6.00x16 were also
based upon the sale of two tires. rather than one and were computed upon
the list price rather than on the regular retail price; the advertised saving
did not take into account the usual 10. percent trade-In allowance, which
would reduce the actual saving to $3.10 on two tires or $1.55 per tire, or a
percentage saving of 16.64 percent; and all grades of its tires were not
sold at one tire for the regular price and the second tire at one-half price;
(d) Represented that all grades of its tires were offered for 'sale at 40 percent ott
current retail selling prices, and that by purchasing one tire at the advertised price and a second tire at 40 percent less, a saving of 40 percent and
a designated dollar savings would be afforded from the regular retail sellIng price, through advertising "40o/o OFF ON GOODRICH STA!(DARD TIRES
* * * BUY ONE Tl'BE AT REGULAR PRICE AND YOU GET SECOND TIRE AT 40o/o
DiscouNT," followed by list of sizes with prices Including, as example, "6.0016 Regular Goodrich Standard Price $11.95, Second Tire For $7.17, You
Save $4.78";
When, with said 50 percent claimed saving, the saving from list price applied
only on the second tire so that the saving on two was only 20 percent
Instead of 40 percent; the dollar saving of $4.78 quoted was also based
upon two tires rather than one and was computed upon the list price
rather than the current retail selling price; and giving etrect to the usual
trade-In allowance of 10 percent would reduce the actual saving to $2.39
for two tires and $1.19 for one tire;
(e) Represented similarly that It was offering Its "Silvertown Tires" at a
discount of 25 percent and that by purchasing them during said sale a 2l
percent saving and a designated dollar saving would be ntrorded from
regular current retail selllng prices ;
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Facts being that while the advertised saving of $3.59 for size 6.00 x 16 "Silvertown" tires was 25 percent oft the list price of $14.35, the purchaser was
required to turn in his used tire without any allowance therefor, allowance
for which would result in a saving of 16.8 percent rather than 25 percent
and a dollar saving of $2.16 rather: than $3.59; and
(f) Represented that by paying a designated sales price for three "Commander"
tires tlie fourth tire would cost only 1 cent, and that by buying four tires
at the advertised sales price, the designated amounts would be saved from
their current retail selling prices;
Facts being that while it was offering three "Commander" tires at list price
and a fourth tire at 1 cent, the prices charged were list prices and not
current retail sales prices, which are customarily substantially lower than
list prices due to part payment trade-In allowances for old tires and other
discounts and reductions due to competition, with the result that the cost
of the fourth tire would be substantially more than 1 cent and the savings
on the combination sale substantially less than designated in the advertisement;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public, which understands and believes that any represented savings or discounts from list prices were reductions from regular
retail selling prices of the same tires in effect immediately prior to such
advertised sale, with respect to the savings and discounts actually offered
and the kind and grade of tires offered for sale, and effect of inducing a
portion of such public, because of its erroneous belief, to purchase its
automobile tires :
Held, That such acts and practices were all to the prejudice and injury of the
public, and constituted unfair and deceptive acts and practices in commerce.

Mr. William M. King for the Commission.
Mr. J. L. McKnight and Mr. F. 0. Leslie, of Akron, Ohio, for
respondent.
CoMPLAINT 1

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that The B. F. Goodrich Co., a corporation, herein referred to as respondent, has violated
the provision of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. The respondent, The B. F. Goodrich Co., is a corporation organized under the laws of the State of New York and has
its principal office and place of business in the city of Akron in the
State of Ohio.
PAR. 2. Respondent is now, and for many years last past has been,
engaged in the manufacture, sale, and distribution, among other
1

Published as amended pursuant to stipulation dated June 10, 1941 to include par. 9(a).
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products, of automobile tires. Said automobile tires are manufactured by respondent in factories owned and operated by it in the
cities of Akron, Ohio; Los Angeles, Calif.; and Oaks, Pa.
In the course and conduct of its business the respondent sells the
automobile tires manufactured by it by means of dealers located in
the various States of the United States, and in the District of Columbia. Respondent causes its automobile tires to be shipped from its
factories located in the several States as above described to its dealers
located in various other States of the United States, and in the District of Columbia. Respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said automobile tires in
commerce among and between various States of the United Statest
and in the District of Columbia.
PAR. 3. The respondent manufactures several grades o:f automobile tires which are distinguished as follows:
1. "Life-Saver Silvertown Tire," which is the respondent's best·
grade of first-line tire and is sold at retail at what is usually referred
to in the industry as 100 level prices;
2. "Silvertown R-4 ·Tire," which is .sold at 90 level prices, or 90
percent o:f the retail price of the "Life-Saver Silvertown Tire";
3. The "Standard" tire, which is sold at 75 level prices, or 75 percent of the retail price of the "Life-Saver Silvertown Tire";
4. The "Commander" tire, which is- sold at 65 level prices, or 65
percent of the retail price of the "Life-Saver Silvertown Tire."
In the sale of these various grades o:f tires, it is customary and
usual :for respondent's dealers to make an allowance of 10 percent
of the purchase price of the various grades o:f tires for old or used
tires turned in by the customer. The respondent from time to time
issues price lists designating the retail price or list price of its various
grades o:f tires.
PAR. 4. For the purpose o:f inducing and stimulating the sales of
its tires the respondent :from time to time conducts nation-wide tire
sales through its various dealers, during which sale period it advertises and causes its various dealers to advertise in various newspapers and other periodicals having a general circulation, by means
o:f which advertisements it is falsely represented that the resp,ondent's
tires are being sold at various purported discounts :from the regular
and usual price of such tires. Such sales are usually conducted imlnediately prior to Memorial Day, July Fourth, Labor Day, and at
other periods during the year. The advertising copy used by thevarious dealers o:f the respondent, in connection with such sales is
prepared by the respondent and submitted to such dealers for insertion in local newspapers and other advertising media.
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PAR. 5. Among and typical of the false, misleading, and deceptive
representations contained in the various advertisements disseminated
by respondent as aforesaid is the following:
GOODRICH

Fully Guaranteed COMMANDERS
50% OFF Regular Tire Prices

Then follows list of various sizes with prices, of which the following is an example:
Size
6.00 X 16

Special Goodrich
Commander Price
$15.95
$7.97
These prices include your old tires.
Regular First
Line Price

You
Save
$7.98

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that its "Commander" tires are first-line tires
in that the alleged savings of 50 percent are based upon the price
of its first-line tires, when in truth and in fact its "Commander" tire is
its fourth-line tire. For example, the respondent represents that the
list price of its fourth grade 65 level tire known as "Commander,"
size 6.00 x 16, is $15.95 and that this tire is sold at a discount of
50 percent of the· usual and customary price of said tire. In truth
and in fact, the list price of said "Commander" tire is not $15.95 and
it is not sold at a discount of 50 percent. The regular list price of
the 6.00 x 16 "Commander" tire in effect at the time of said advertisement was $10.35 and consequently the advertised sale price of $7.97
represented 22.89 percent off rather than 50 percent off. Furthermore, the advertised saving makes no allowance for the trade-in value
of the customer's old tire. Giving effect to the 10 percent trade-in
value of the old tire, as is the usual and customary practice, this would
further reduce the actual saving on said "Commander" tire to 14.38
percent instead of 50 percent.
PAR. 6. Another and typical example of the false, misleading and
deceptive representations contained in the various advertisements
disseminated as aforesaid is the following:·
2 FOR 1
Yes, 2 Goodrich Tires for the
Price ot 1 First Line Tire

Then follows list of the various sizes with prices, of which the
following is an example:
Size
6.{)() X 16

Rf>gular First
Special Price Two
Line Tlre Price
Commander T1re1
$15.95
$15.95
These prices include your old tires.
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By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that all grades of its tires are sold upon the
basis of two for the price of one. Respondent further represents
that its "Commander" tires are first-line tires usually sold. at the list
price of its first-line 100 level tires. For example, respondent represents .that the list price of its fourth grade 65 level tires known as
"Commander," size 6.00 x 16, is $15.95.
In truth and in fact, all. grades of respondent's tires are not sold
at two for the price of one. Its "Commander" tire is not a firstline 100 level tire and the regular list price of this tire in size 6.00 x 16
is not $15.95, but instead at the time of such advertisement said list
price on such size "Commander" tire was $10.35. Furthermore, the
sale price of two tires for the price of one does not give the purchaser
the usual and customary discount of 10 percent of the purchase price
as trade-in value of old tires turned in. The savings to the customer
after taking into consideration the customary trade-in value of used
tires is only 14.38 percent instead of 50 percent, as would appear in
the sale of two tires for the price of one.
PAR. 7. Another and typical example of the false, misleading and
deceptive representations contained in the various advertisements
disseminated as aforesaid is the following:
50% OFF •
On Brand New GOODRICH TIRES
Buy One Tire at Regular Prlce
And You Get Second Tire At
HALF PRICE.

\

•

Then follows list of the various sizes with prices, of which the
following is an example:
Size
6.00x16

Regular Goodrich Second Tire
Commander Prlce
for
$10.35
$5.18
These prices include your old tires.

You Save
$5.17

Dy. means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that all grades of its tires are sold at 50 percent off or a second tire at half price, when in truth and in fact only
its "Commander" tires are so sold. Furthermore, its "Commander"
tires are not sold at 50 percent off since it is necessary to buy one
tire at the full price in order to purchase the second tire at half
price, resulting in a percentage saving of only 25 percent rather than
50 percent, and a dollar saving on the size 6.00 x 16 as set out above
of $5.17 on the purchase price of two tires rather than on one.
43552Gm--42--vol.33----21
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Furthermore, the advertised saving makes no allowance for the tradein value of the customer's old tire. Giving effect to the 10 percent
trade-in value of old tires, as is the usual and customary practice,
further reduces the actual saving to the purchaser to $3.10 on two
tires or $l.55 on each tire, or a percentage saving of 16.64 'percent.
PAR. 8. Another and typical example of the false, misleading and
deceptive representations contained in the various advertisements
disseminated as aforesaid is the following:
40% OFF
on
GOODRICH STANDARD TIRES

Buy One Tire at Regular Price
And You Get Second Tire At
40% Discount.

Then follows list of the various sizes with prices, of which the
following is an example:
Size

Regular Goodrich
Standard Price

Second Tire
for

You save

6.00x 16

$11.95

$7.17

$4.78

Prices include your old tires.

By means of the statements a!).d representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that all grades of its tires are sold at 40 percent off, when in truth and in fact only its third-line 75 level tires
known as "Standard" are so sold. Furthermore, its "Standard" tires
are not sold at 40 percent off since it is necessary to buy one tire at
the full price in order to purchase the second tire at 40 percent off,
thus resulting in a percentage saving of 20 percent on the total
purchase price rather than 40 percent and a dollar saving on the
size 6.00 x 16 as set out above of $4.78 on two tires rather than one
tire. Further, the advertised saving makes no allowances for the
trade-in value of the customer's old tire. Giving effect to the 10
percent trade-~n value of the old tires, as is the usual and customary
practice, further reduces the actual saving to the purchaser to $2.39
for two tires or $1.19 on each tire.
P .AR. 9. Another and typical false, m~sleading, and deceptive rep·
resentation contained in the various advertisements disseminated as
aforesaid is the following:
25% OFF
on
Brand New Famous
GOODRICH SILVERTOWN TIRES
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Then follows list of the various sizes with prices, of which the
following is an example:
Regular Goodrich
You Save
Sil.vertown Price
Size
$3.59
6.00x 16
$14.35
These prices include your old tires.

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that its "Goodrich Silvertown Tires" are sold
at a discount of 25 percent. In truth and in fact, the saving or discount to a purchaser on this sale is not 25 percent for the reason that
no allowance is given for the used tire, as is customary and usual,·
and after taking into consideratio:p the 10 percent discount ordinarily
allowed for used tires, the saving to the purchaser would amount to
only 16.8 percent rather than 25 percent as advertised.
PAR. 9 (a). Another and typical example of the false, misleading,
and deceptive statements and representations contained in the various
advertisements disseminated by the respondent, is the following:
1¢

TIRE SALE

Buy Three

GOODRICH COMMANDERS

at Published List Price and
Receive the 4th for 1¢ • • •
25% savings if you ·need only
one or two tires • • •.
How to get a Tire for 1¢.

Then follows a list of sizes and prices, of which the following is
an example : ·
Size
6.()()

X

16

Published List
Price of 3 Tires.

Price of
4th Tire.

$35.85

1¢

Above price for cash and Include your old tires. •

You save on
4 Tires.
$11.94

•

•

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set forth herein, re. spondent represents that by buying three "Commander" tires at the
Published list price, a fourth tire will cost the purchaser only one
cent, and that certain designated savings are afforded the purchaser
upon the purchase of four tires, for example, $11.94 for size 6.00 x 16.
Such purported savings are exaggerated and untrue for the reason
that they are based entirely upon the list prices and not upon the
regular retail selling prices. Respondent's regular retail selling
Prices of such tires are customarily substantially lower than the list
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prices due to part payment trade-in allowances and other discounts
and reductions brought about by competition. The actual cost of
the fourth tire would, therefore, be substantially more than one cent
and the savings substantially less than those designated in the
advertisement.
PAR. 10. The use by the respondent of the foregoing false, misleading, and deceptive statements, representations and advertisements
disseminated as aforesaid with respect to the sales prices of its automobile tires has had and now has the tendency and capacity to mislead and deceive a substantial portion of the purchasing public into
the erroneous and mistaken belief that such false statements, representations, and advertisements are true, and that the respondent's
tires are sold at the saving or discount advertised, and induces a portion of the purchasing public, because of such erroneous and mistaken
belief, to purchase respondent's automobile tires.
PAR. 11. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 2d day of January 1940, issued
and thereafter served its complaint in this proceeding upon the respondent, The B. F. Goodrich Co., a corporation, charging, it with
the use of unfair and deceptive acts and practices in commerce in
violation of the provisions of said act. On May 4, 1940, the respondent filed its answer in this proceeding. Thereafter, pursuant
to a stipulation entered into between the parties, it was agreed that,
subject to the approval of the Commission, certain amendments might
be made to the complaint, the respondent agreeing to said amendments but denying the charges as stated therein and waiving the
issuance and service upon it of an amended and supplement complaint as well as the right to file an answer to the complaint so
amended and supplemented, which stipulation has been approved, •
accepted, and filed. Thereafter, a stipulation was entered into whereby it was stipulated ~nd agreed that a statement of facts signed
and executed by the respondent and W. T. Kelley, Chief Counsel
for the Federal Trade Commission, subject to the approval of the
Commission, may be taken as the facts in tlus proceeding and in
lieu of testimony in support of the charges stated in the complaint,
or in opposition thereto, and that said Commission may proceed upon
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said statement of facts to make its report, stating its findings as to
the facts and its conclusion based ther:.eon and enter its order disposing o£ the proceeding without the filing of a report upon the
evidence by the trial examiner. Thereafter, this proceeding regularly came on for final hearing before the Commission on said complaint as amended, answer and stipulatipn, such stipulation as to
the facts having been approved, accepted and filed, and the Commission having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes its findings as to the facts and its conclusion
drawn therefrom.
·
FINDINGS AS '10 THE FACTS

PARAGRAPH 1. The respondent, The B. F. Goodrich Co., is a corporation organized under the laws of the State of New York and
has its principal office and place of business in the city of Akron in
the State of Ohio.
PAR. 2. Said respondent is now, and for many years last past has
been, engaged in the manufacture, sale, and distribution, among other
products, of automobile tires and tubes. Said automobile tires and
tubes are manufactured by respondent in factories owned and operated by it in the cities of Akron, Ohio; Los Angeles, Calif.; and
Oaks,Pa.
In the course and conduct of its business the respondent sells said
automobile tires and tubes to the purchasing public through its company-owned stores and to independent dealers, for resale, both company-owned stores and independent dealers being located in the
various States of the United States and in the District of Columbia.
Said respondent causes its automobile tires and tubes to be shipped
from said factories, located in the several States as above described,
to its dealers located in various other States of the United States
and in the District of Columbia. Said respondent maintains, and
at all times mentioned herein has maintained, a course of trade in
said automobile tires and tubes in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 3. Respondent manufactures automobile tires which, insofar
as the following group is concerned and at the time mentioned herein,
Were distinguished as follows:
1. "Life-Saver Silvertown Tire" was respondent's highest priced
tire and was listea and recommended to be sold at retail at published
list prices by respondent;
2. "Silvertown R-4 Tire" was listed and recommended to be sold
~t retail at a price which price was approximately !JO percent of the
hst price of the "Life-Saver Silvertown Tire";
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3. "Standard" tire was listed and recommended to be sold at retail
at a price, which price was approximately 75 percent of the list price
of the "Life-Saver Silvertown Tire";
4. "Commander" tire was listed and recommended to be sold at
retail at a price, which price was approximately 65 percent of the
list price of the "Life-Saver Silvertown Tire."
The respondent issued price lists for the use of its various retail
stores which designate the retail selling price of its various grades
and sizes of tires. Such price lists are commonly referred to in the
industry as "list prices." List prices are also furnished to respondent's dealers as a suggested retail selling price of its products. Respondent's sales program contains a statement that an allowance up
to 10 percent of the list price of new tires may be made when the
customer turns in his old tires to said stores or dealers. A substantial
portion of respondent's tires are sold at said list price. A substantial
portion of said tires are sold at· prices less than said list, such lesser
prices being brought about by reason of discounts to meet competition
and by special sales. The allowance for old tires turned in by the
customer is based upon the value of said old tires. A substantial
portion of respondent's tires are sold at budget prices, which, when
service charge is taken into consideration, are higher than said list
prices. Except in compliance with an advertisement, respondent's
stores are not obligated to give a trade-in allowance for customers'
used tires.
PAR. 4. During the year 1939, for the purpose of inducing and stimulating the sale of its tires, the respondent conducted nationwide sales
through its various stores and recommended such sales to its dealers,
during which sales periods it advertised and recommended that its
various dealers advertise in a large number of newspapers having a
general circulation by means of which advertisements it was represented that the said automobile tires were offered for sale at various
discounts and savings from the regular and list prices of said tires.
Such sales were held and conducted immediately prior to July Fourth,
and Labor Day, and at other periods during the year.
Advertising copy used by its various dealers in connection with
such sales, was prepared by the respondent anq submitted to such
dealers for insertion in local newspapers and other advertising media.
A large number of company-owned stores and independent dealers
inserted such advertising, in whole or in par·t, in numerous newspapers throughout the United States and in the District of Columbia.
PAR. 5. The following photostatic copy is typical of the advertisements prepared and promulgated by the respondent during said
period:
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GOODRICH
(FULLY GUARANTEED)

COMMANDERS

!

00

REGULAR TIRE PRICES
a.p~

liZ&

..

J'tNt lJ.ae

TlnPriCII

4.50-20 _ _
4.40-4.50-214.75-5.00-19_
5.25-5.50-18_
6.00-16_ _

apoo~o1

Goodrldo

c......... .
p ....

,.,.
YOU

'10-70 15.35 '5·35
11.10 5·u 5-55
n·u 5-72 5-73
13-35 ,.67 ,.68
15·95 ,.97

,...

r.... '""" l•cl•d• r••• •'" flreo.
• These are brand new, fully euaranteed

Goodric:h Tires. Every one carries a Ufe·
time guarantee by Amerira'a oldest tire
maker. They are full dimension tires and
lluUt with an extra deep, extra wide tread.
Ad

DOW.

Take advantare of the ereateet

tire buy of the year!· Thla offer uplrH
mldnleht July 4.
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The Commission finds that said respondent represented, through
the use of the above statements and representations, that its "Commander" tire was offered for sale at 50 percent off and at the savings
designa~d in said advertisement, from the regular current retail
selling prices of said tires; and that said "Commander" tire was
respondent's first-line or first-quality tire.
At the time of the publication of this advertisement "Commander"
tires were being offered for sale at 50 percent off the list price of
the higher-priced first-line "Life-Saver Silvertown Tire" but hot at
50 percent off the list price of the "Commander" tire. For example.
the list price of the 6.00 x 16 "Life-Saver Silvertown Tire" was $15.95
and the list price of the "Commander" of the same size was $10.35.
The advertised saving of $7.98, while 50 percent of the "Life-Saver
Silvertown" price, was only 22.89 percent off the "Commander" price.
The advertised saving gives no credit for the usual and customary
part payment trade-in allowance of 10 percent credited to purchasers
of new tires. Giving effect to such allowance would reduce the
actual saving on "Commander" tires to 14.38 percent. Respondent's
"Commander" tire was not its first-line tire.
PAR. 6. The following photostatic copy, page 325, is typical of the
advertisements prepared and promulgated by the respondent during
said period :
The Commission finds that said respondent represented, through
the use of the above statements and representations, that it was offering all grades of its tires at the price of two for one; that its "Commander" tires were being sold at half the price of the regular current
retail selling price of said tires; and that the "Commander" tire
was respondent's first-line or first-grade tires.
At the time of the publication of this advertisement two "Commander" tires were offered for sale for the current list price of one
"Life-Saver Silvertown Tire" but not two "Commander" tires for
the regular price of one "Commander" tire. The current list price
of the "Commander" tire for size 6.00 x 16 was $10.35, and for the
same size "Life-Saver Silvertown Tire" it was $15.95. Two "Commander" tires were sold for $15.95 but not for $10.35. All grades
or brands of respondent's tires were not sold upon the basis of two
for one. The advertised sales prices did not take into account the
usual and customary part payment trade-in allowance. Giving effect
to a 10 percent trade-in allowance would afford a saving of 14.38
percent from the "Commander" list price upon the purchase of two
"Commander" tires. The "Commander" tire was- not a first-line or
first-grade tire.
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FOR
Yes, 2 Goodrich Tires for the
price of 1 First Line Tire

LIFETIME GUARANTEE!
These are brand new, fully guaranteed Goodrich Commander
Tires. Every one carries a lifetime
guarantee by America's oldest tire
maker. They are full dimension
lires and built with an extra deep,
extra wide tread. Act quick. Take
advantage of the greatest tire buy
of the year. This offer expires
midnight, July 4.

R..,.Jar

SIZE

4.50-20 ______
4.40-4.50-21.._-

2:c......_.

Tir• Prlee

Tt . .

510.70

5 10.70

11.10

11.10
11.45

5.25-5.50-18_

11.45
13.35

6.00-16--

15.95

4.75-5.00-19

-

&pedal Bale
Prin

Fir•t Une

13.35
15.95
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PAR, 7. The following photostatic copy is typical of the advertisements prepared and promulgated by the respondent during said
period:

50% OFF

ON BRAND NEW

GOODRICH TIRES
Buy One Tire at Regular
Price and You Get
· Second Tire at

HALF PRICE!!
THIS OFFER EXPIRES AT MIDNIGHT
JULY 4th, 1939
lh•rulnr
BIZ~

Goot.h·leh

Commander
Price

Hf'('oml
Th..,

For

YOU

SAYI

U0-20 .••..•••••••••••.•

'6·'5

S].41

S].47

.f ..ft-4.50-!1 .•••••••••••••

7-20

].60

]·60

,.45

3·73
4-ll
5.18

3·'2
4·32
5·

,.30

,.30

4.75-5.00-lt .•••.••••.•••.

U$-550-18 ..•.••••••••.•

li.00-1& •••••••••••••••••

I.:S.C.S0-16

...........

8·65
10·35
12·60

Tlt•se Prices l11clude four Old Tires

The Commission finds that said respondent represented, through
the use of the above statements and representations, that all grades
of its tires are being offered for sale at 50 percent off the regular
current retail selling prices of said tires and that by purchasing one
tire at the advertised sales price and a second tire at half such price
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a saving of 50 percent and the dollar savings designated in said
advertisements would be afforded, from the regular current retail
· selling prices of said tires.
At the time of the publication of this advertisement respondent
was offering one "Commander" tire at current list price and a second
tire at one-half the list price. This did not provide 50 percent off,
for the reason that it was necessary to pay the full list price for the
first tire in order to secure the second tire for one half the list price.
While the saving from the list price was 50 percent for the second
tire, the saving on two tires was only 25 percent. The dollar savings
of $5.17 for size 6.00 x 16 were also based on the sale of two tires
rather than one and were computed upon the list price rather than
the regular current retail selling price. The advertised saving does
not take into account the usual and customary part payment trade-in
allowance for used tires. Giving effect to the customary allowance
of 10 percent would reduce the actual saving to $3.10 on two tires
or $1.55 per tire, or a percentage saving of $16.64 percent. All
grades of respondent's tires were not sold at one tire for the regular
price and the second tire at half price,
PAR. 8. The following photostatic copy, page 328, is typical of the
advertisements prepared and promulgated by the respondent during
said period:
The Commission finds that said respondent represented, through
the use of the above statements and representations, that all grades
of its tires were offered for sale at 40 percent off the regular current
retail selling price and that by purchasing one tire at the advertised
price and a second tire at 40 percent off said price a saving of 40
percent and the dollar savings designated in said advertisement would
be afforded, from the regular current retail selling prices on said
tires,
At the time of the publication of this advertisement respondent
Was offering one "Standard" tire at current list price and a second
tire at 40 percent off list price. This did not provide 40 percent
off for the reason that it was necessary to pay the full list price for
the first tire in order to secure the second tire at 40 percent off the
list price. While the saving from list price was 40 percent for the
second tire, the saving on two tires was only 20 percent. The dol·
lar saving of $4.78 for size 6.00 x 16 was also based upon two tires
rather than one and was computed upon the list price rather than
the current retail selling price. The advertised saving also does
not take into account the usual and customary part payment tradein allowance for used tires. Giving effect to the usual allowance of
10 percent would reduce the actual savings to $2.39 for the two tires
and $1.19 for each tire.
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40% OFF ON
GOODRICH
STANDARD
TIRES
NO SECONDS·ALL FIRST CLASS·FULLY GUARANTEED

BUY ONE TIRE
AT REGULAR PRICE
AND YOU GET SECOND
TIRE AT 40o/o DISCOUNT
SIZE

Re1t'UI11r
UouUrlo:h
!:i!llflllllr(l

Prlee

4.<0-4.:;G-21 ____________

4.75-5.00-19 .............
5.2~5.:;G-18 ...... "-----

5.25-5.50-17 ........................

6.00-16 ................
1.25-&.:;o-16 .............

Tltis Offer frpires AI
MidllifJAI, July 4, 1939

Second
'fla·o

For

YOU
SAVE

$8.35 ss.ol $3.34
8·'0 S-" 3.44
1ooo 6.00 . 4.00
11-00 6·'0 4.40
1l' 5 7'17 4.78
14·50 8.70 s.ao

Prien l11clude 'four Old Tires
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9. The following photostatic copy is typical of the advertisements prepared and promulgated by the respondent during said
period:
· PAR.

25% OFF
ON BRAND NEW FAMOUS

GOODRICH
SILVERTOWN
TIRES
Now is your chance to get Golden Ply Blow-out Protection.
Don't miss It! See us while prices are so low!
THIS OFFER EXPIRES MIDNIGHT, JULY 29, 1939
Regular
SIZE

Goodrich
SilvertowD

Price

4.10-4.50·21 ••••••••••••••••••

4.75·5.00-19••••••••••••••••••

5.25-5.50-18~ ••••••••••••••• --

5.25-5.50-17 ••••••••••••••••••

6.00-16 ••••••••••••••••••••••.

625·6.50-16 ••••••••••••••••••

s1o.co
10·30
12·00
13·20
14·35
17·40

YOU
SA Vi

s2.so
2·51
3.00
3.30
3·59
4.35

NIT
COST

SJ-50
,.72

9-00
9.90
10·"
13·05

Tlltse Prlcea 111cl11dii hur Old Tlrlia

The Commission finds that said respondent represenwd, through
the above statements and representations, that it was offering its
"Silvertown Tires" at a discount of 25 percent and that by pur-
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chasing said tires during said sale a 25 percent saving and the designated dollar savings would be afforded, from the regular current
retail selling prices of said tires.
At the time of the publication of this advertisement the list price
of respondent's "Silvertown Tires" was $14.35 for size 6.00 x 16. The
advertised saving of $3.59 is 25 percent off this price but is not a
discount of 25 percent or a saving of $3.59, since the purchaser was
required to turn in his used tire but no allowance was given. Giving
credit for the usual and customary allowance of 10 percent would
provide a saving of 16.8 percent rather than 25 percent and a dollar
saving of $2.16 rather than $3.59.
PAR. 10. The following photostatic copy, page 331, is typical of. the
advertisements prepared and promulgated by the respondent during
said period:
The Commission finds that said respondent represented, through
the use of the above statements and representations, that by paying
the designated sales price for three "Commander'' tires, the fourth
tire would cost only 1 cent and that by buying four tires at the advertised sales price the amounts designated would be saved from the
regular current retail selling prices of said merchandise.
At the time the publication of this advertisement, the respondent
was offering three "Commander" tires at list price and the fourth
tire at 1 cent. Such a combination sale would not provide a price
of 1 cent for the fourth tire and afford the designated savings se~
out in this advertisement, for the reason that the prices charged for
the three tires are list prices and not the regular current retail sales
prices. The regular current retail sales prices are customarily substantially lower than list prices due to part payment trade-in allowances for purchasers' old tires and other discounts and reductions
brought about by competition. The cost price of the fourth tire
would therefore be substantially more than 1 cent and the savings on
the combination sale would be substantially less than those disignated
in the advertisement.
PAR. 11. The Commission finds that substantial numbers of the
purchasing public understand and believe that advertised savings or
discounts are reductions from the regular retail selling prices charged
for the same merchandise in the ordinary course of business immediately prior in point of time to such advertised sale; that they understand that "list prices" as used in tire advertising, referred to and
meant the regular retail selling prices of the tires advertised for sale
and that any represented savings or discounts from such list prices
were reductions from the regular retail selling prices of the same
tires in effect immediately prior in point of time to such advertised
sale.
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&n. 12. The use by the respondent of the foregoing statements,
representations and advertisements, disseminated as aforesaid, with
respect to the sales prices of its automobile tires and with respect
to the kind and quality of the tires offered for sale has had the tendency and capacity to mislead and deceive a substantial portion of the
purchasing public with respect to the savings and discounts actually
offered and the :Kind and grade of tires offered for sale and induced
a portion of the purchasing public, because of such erroneous and
mistaken belief, to purchase respondent's automobile tires.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce, within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and a stipulation as to the
facts entered into between the respondent and ,V, T. Kelley, Chief
Counsel for the Commission, which provides, among other things,
that without further evidence or other intervening procedure the
Commission may issue and serve on the respondent findings as to the
facts and conclusion based thereon and an order disposing of this
proceeding, and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, The B. F. Goodrich Company,
a corporation, .its officers, representatives, agents, and employees,
directly or through any corporate or other device, in advertising in
newspapers or other recognized advertising media, in connection with
the offering for sale, sale and distribution of its automobile tires and
tubes to the general public, in commerce, as commerce is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:
1. Using the term "List Price" or any other term of similar import
or meaning to designate, describe or refer to prices which are not,
in fact, the bona fide regular established selling prices of the tires or
tubes advertised and offered for sale, as established by the usual and
customary sales in the normal course of business.
2. Representing, directly or indirectly, that any specified amount
is the customary, regular or usual price of any tire or tube advertised
and offered for sale when such amount is not, in fact, the bona fide
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actual selling price of such tire or such tube as established by the
usual and customary sales in the normal course of business.
3. Representing, directly or indirectly, any specified amounts or percentages as savings or discounts which are not actual savings or discounts computed on the bona fide, usual, and customary selling price
for such tires or such tubes in effect immediately prior in point of
time to such representation.
4. Representing, directly or indirectly, that any specified savings or
discounts are offered a purchaser upon the purchase of certain of its
tires or tubes when such savings or discounts are computed upon the
regular selling or list prices of its higher priced tires or tubes.
5. Representing, directly or indirectly, that a specified tire or tube is
offered for sale when such tire or tube is not so offered but instead
another tire or tube of different kind or brand.
6. Representing, directly or indirectly, that specific savings or discounts are afforded a purchaser upon the purchase of tires or tubes
when such savings or discounts do not take into account the trade-in
allowances usually and customarily made to purchasers in the sale of
such tires or such tubes in the ordinary course of business.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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THE MATI'ER OF

SEARS, ROEBUCK & COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ~T OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4033.

Complaint, Feb. 15, i9.t,o-Deci8ion, June 18, 191,1

Where a corporation long engaged In the manufacture, among other products,
of automoblle tires and tubes, and in Interstate sale and distribution thereof
through Its retail stores located In various states; issuing list prices for
the use of such stores which, while usually offering such products at certain
savings and discounts from said list prices, did not usually sell its tires at
prices so designated but varied prices at their discretion, under Its authority, on the basis of such price lists, and which customarily made allowances
of up to 25 percent of list prices of new tires as a trade-In allowance for
purchasers' old tires ;
In advertisements of Its best grade "Allstate Safety Tread Tire," Its "Allstate
Non-Skid or Rib-Tread Tlre"-also Usted by It as a first llne tire but sold
for less than the former-its second grade "Allstate Standard Tire," and
Its third line "Allstate Crusader Tire" In connection with Nation-wide
tire sales, prepared and published In various newspapers and other
periodicals of general circulation by said retail stores under authoritY
granted by it-In which advertisements, as more fully set out below, It
made representations with respect to various discounts and savings from
regular retall selling prices, from the list prices, and from competitors'
list prices, and with respect to grade and quality of a certain tire.(a) Represented, as illustrative, that Insofar as the purported discounts might
be interpreted as meaning a discount from the regular retall price, Its
"Crusader" tires were being sold at a discount or saving of 30 percent to 35
percent, by the statement "Save 30 percent to 35 percent on 'Fleet Tested'
Allstate CRUSADER TIRES • • •," followed by list of sizes with prices;
.Facts being that such purported savings were exaggerated and untrue for the
reason they were not computed on the regular retail price or on any other
current price of said tire and the advertised sale prices for the respective
sizes of tires provided percentage savings based upon the list prices of
10.8 percent, 10.1 percent, 9.45 percent, 9.8 percent, 10.7 percent, and 10.1
percent, rather than the advertised saving of 30 percent to 35 percent, and
it based upon the regular retail selling prices the percentage savings would
be even less ;
•(b) Represented that a 25-percent trade-in allowance for old tires was an
extra trade-In allowance and resulted In a 25 percent discount from the
regular retail prices; when In fact such a trade-In allowance for old tires
was always made, and· by most of its stores, and therefore did not provide
25 percent discount from the regular retail selling price ;
(c) Represented "HALF PRICE TIRE SALE Buy One All-State At Its Regular Price!
Get another at HALF PRICE • • • these prices include the old tires,"
facts being It was not In effect offering to sell Its tires on the basis of two
for one and one-half the regular price of one, since a trade-in allowance
for old tires was always made, and generally up to 25 percent of list
price of new tires, and, computed upon such basis, the sales price of two
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tires, as designated In said advertisement, might be exactly the same as
that charged in the usual course of business and constituted no savings
or discounts from the regular price;
(d) Represented "Today and Tomorrow • • • a tube for 10¢ IN ADDITION
to the lowest price of all time for Allstate Standards," followed by list
of sizes with prices; facts being that the designated sales price required
the purchaser to pay practically the full price for the tube in each instance, for the reasons that the prices shown were higher than the correct
li.!\t prices currently in eft'ect, and that the purchaser received no credit
for his old tires although he was required to turn them in ; the sales price
of $9.59 advertised for tire and tube, taking, as illustrative, the 6.00 x 16,
and using the correct list price and giving credit for a 25 percent trade-in
allowance for old tires, required the purchaser to pay $1.30 for the tube
rather than 10 cents;
(e) Representing certain designated prices as--customary and usual retail sellIng prices of its "Non-Skid Allstate Tires" and that by paying such designated amounts and $3 for a second tire, certain stated savings would be
provided on the purchase of two tires; when In fact the prices designated
as regular prices were actually list prices, and in the locality in which
such advertisement was published the regular retail selling prices of the
particular tire were substantially lower than the prices designated in said
advertisement, so that the actual savings were substantially less than
those set out;
(f) Represented that certain savings were provided a purchaser of Its Urea
computed upon the list price of competitors' tires, by advertising "You
SAVE WHEN YOt1 BUY ALLSTATES! * * * Size 4·Ply 6.00-16 Comparative
list price $11.05 Sears net price with old tire $8.9G, You Save $5.10";
when, In truth and In fact, such purported savings were exaggerated In
that they were based wholly upon list prices and not upon selling prices
ot competitors' tires; the regular retail selling prices of the major tire
companies being customarily substantially lower than their list prices due
to trade-In allowances and to other discounts and reductions brought about
by competitive situations;
(g) ltt>preseuted thut by buying, for example, its 4.75 x 16 Allstate Rib Tread
and Non-Skid Tires for $6.63, a saving of $3.77 was made from the "big tire
companies" list price of $10.40; when ln fact the comparison was made
between the competitors' list price and Its retail selling price, the major.
tire companies' retail prices being customarily substantially lower than
their list prices, as above noted;
(h) Represented that a purchaser of tires of a major tire company at prices
represented as "National List" would be required to pay 40 to 60 percent
more for tires of comparable quality than Its designated sales prices; facts
being said competitor's "National List" were not regular and usual retail
selllng prices, but, as aforesaid, customarily higher than the latter;
(t) Represented that It was oll'erlng "ALLSTATE Safety Treads" at 50 percent
oil' and at a saving of $7.07 tor the 6.00 x 16 size; when in fact, the amount
$15.05, designated as "List Price," was not the usual retail selling price
which was substantially le!':s, and the selling price was thl'rl'fore not 50
percent otr nor the saving as much as $7.97 whl'n computed upon the regular
selling price with old Uri's;
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(/) Represented "40% off List Price Sears Fleet Tested CRUSADERS • • •
6.00 x 16 size $7.40 and your old tire"; facts being that the list price of
the 6.00 x 16 "Crusader" at the time of publication of said advertisement
was $9.35, and the stated sale price of $7.40 provided 20 percent off rather
than 40 percent off as claimed; and
(k) Represented by such statements, among others, as "UP TO 35% TRADE-IN
ALLOWANCE! Actually you save up to-45 percent-compared with other
first-line tires present list prices! 3-Day Special 'Crusader' Sale Prices!'"
that the "Crusader" tire was a first-line or first-grade tire, facts being it was,.
as aforesaid, Its third line or grade product ;
(l) Represented further that certain specified savings were provided, based:
upon the list price of higher priced tires of its competitors; which would
not, in fact, provide the represented saving since the list price of competitors' tires Is not the usual or customary selling price;
With tendency and capacity to mislead a substantial portion of the parchasing:
public, which understands and believes represented savings and discounts
from "list prices" to be reductions from the regular retail selling prices
of the same tires in effect Immediately prior to advertised sales, into the
erroneous belief that aforesaid representations were true and that Its tires
and tubes were sold at the savings or discounts advertised, with the result
that a portion of such public, because of its mistaken belief, purchased its
said products :
Held, That such acts and practices were all to the prejudice and injury of the
public, and constituted unfair and deceptive acts and practices In commerce.

Mr. William M. King for the Commission.
Lederer, Livingston, Kahn &: Adsit, of Chicago, Ill., and Mr.
Donald Kane and Davies, Richberg, Beebe, Busick & Richardson1
of Washington, D. C., for respondent.
Col\IPLAINT 1

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sears, R~buck &
Co., a corporation, hereinafter referred to as respondent, has vio·
lated the provisions of said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that re·
spect as follows :
PARAGRAPH 1. The respondent, Sears, Roebuck & Co., is a corpora·
tion, organized, and existing under the laws of the State of Delaware,
with its principal office and place of business located in the city of
Chicago, State of Illinois.
PAR. 2. Respondent is now, and for many years last past has been,
1
Published as amended pursuant to stipulation dated J'nne 10, 1941, to Include par.
9 (a) to par. 9 (g), Inclusive.
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engaged in the sale and distribution, among other products, of automobile tires and tubes.
In the course and conduct of its business, the respondent sells and
distributes said automobile tires and tubes to the purchasing public
through and by means of various retail stores owned and operated
by it and located in various States. of the United States and in the
District of Columbia, and causes said tires and tubes to be shipped
and transported to said retail stores from States other than the
States in which such stores are located. Respondent causes said
tires and tubes when sold to be transported from its various local
stores and other points of origin of shipment to the purchasers thereof located in various States of the United States other than the
State from which such shipments originate. Respondent maintains,
and at all times mentioned herein has maintained, a course of trade
in said tires and tubes in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 3. Respondent sells several grades of automobile tires and
tubes through its retail stores, its tires being distinguished generally
as follows:
1. "Allstate Safety Tread Tires," which is respondent's best grade
or first line tire ;
2. "Allstate Non-Skid or Rib-Tread Tire," which is respondent's
second grade or second line. tire;
3. "Allstate Standard Tire," which is respondent's third grade or
third line tire ;
4. "Allstate Crusader Tire," which is respondent's fourth grade or
fourth line tire.
In the sale and distribution of its said tires, through its retail
stores, it is the established custom of respondent to make an allowance to a purchaser of new tires of not less than 25 percent of the
Purchase price of the new tires as a trade-in allowance for old tires.
Respondent, from time to time, issues price lists designating the
retail price of its various grades of tires. Respondent, however,
does not sell its tires, at retail, in accordance with such list price but
rather in accordance with a confidential list price furnished to all
its retail stores.
PAR. 4. For the purpose of inducing and stimulating the sale of its
tires and tubes, the respondent, from time to time, conducts nationWide tire sales through its various retail stores. In connection with
such sales the respondent advertises in various newspapers and other
Periodicals having a general circulation, by means of which advertisements the respondent falsely represents that respondent's tires
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and tubes are being sold at various purported discounts and savings
from the regular and usual price of such tires and tubes. Advertising copy to be used in connection with such sales is prepared by respondent at its main office in Chicago, Ill., and is forwarded by respondent to its retail stores and is used by said stores in whole or in
part by insertion in local newspaper and other advertising media~
PAR. 5. Among and typical of the false, misleading, and deceptive
representations contained in the various advertisements, disseminated
as aforesaid, is the following:
Save 30% to 35% on "Fleet Tested" Allstate
low as $4.95 for a 4.40 x 21 size
4.50 x 21 size $5.35
4.75 x 19 size 5.75
5.25 x 17 size 6.45
5.50 x 17 size 7.10
6.00 x 16 size 8.05

cRUSADER TIBEB.

Prices as·

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set forth herein, therespondent represents that its "Crusader" tires are being sold at a saving or discount of 30 percent to 35 percent. In truth and in fact
such purported savings are greatly exaggerated and untrue for the
reason th11t such savings are not computed on the regular list price of
said tires in effect at the time of such advertisement. Such list prices
for said tires in the order in which they appear in said advertisement were as follows: $5.55, $5.95, $6.35, $7.15, $7.95, and $8.59. The
advertised sale prices for said tires provide the following percentage
saving based upon the regular list price: 10.8 percent, 10.1 percent,
9.45 percent, 9.8 percent, 10.7 percent, and 10.1 percent rather than
the advertised saving of 30 percent to 35 percent.
PAR. 6. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements,
disseminated as aforesaid, is the following:
SEABB-

25% OFF
3-Day Tire SaleThursday, Friday and Saturday
2J% Trade In allowonce for your old,
smooth, dangerous tires on new, safe
Guaranteed "Fleet Tested" AI.LSTATID
Tires-Extra Trade In Allowance.

By means of the statements and representations hereinabove set
forth and others similar thereto, not specifically set forth herein,
respondent represents that a 25 percent trade-in allowance for old
tires is a 25 percent discount from usual price and is an extra tradein allowance. In truth and in fact a 25 percent trade-in allowance
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for. old tires is always allowed and therefore· does not provide 2:>
percent discount from the usual price but represents only the regular
selling price for respondent's tires, and does not constitute an extra·
trade-in allowance.
PAR. 7. Another and typical example of the false, misleading, and
deceptive representations contained in the various advertisements
disseminated as aforesaid, is the following~
AT BF..ABs-.Another Smashing Tire Sale--HALF PRICE TIRE SALE. Buy One All·
state at its Regular Price I Get another at HALF PRICE. Rib-Tread or Non-Skid.

Then follows list of sizes and prices of which the following is an
example:
Reg.
Price
$13.50

Size
6.00 X 16

2nd
Tire
$6.75

Two

Tires
$20.25

These Prices Include Your Old Tires.

By means of the statements and representations hereinabove set
forth and others similar thereto, not specifically set forth herein,
respondent represents that its Allstate tires are being offered at half
price. In truth and in fact respondent does not sell its said tires at
half price for the reason that it is necessary to ,purchase one tire .at
the full price in order to obtain one at half price. :Morever, the
advertised price represents no savings. whatsoever to a purchaser,
since no allowance is made for the customer's old tires. Taking the
6.00 x 16 tire as an example, the advertised sale price for two tires
is $20.25. The regular list price for two tires of this size as shown by
said advertisement is $27. Giving effect to the customary old tire
allowance of 25 percent, the usual and customary selling price is
$20.25 for two tires, or exactly the advertised sale price for two tires.
PAR. 8. Another and typical example of the false and misleading
representations contained in the various advertisements disseminated
as aforesaid is the following:
Today and tomorrow 10¢ BUYS A TUBE with .Allstate Standard Tires at These
Sensational Savings. We're set to sell a milllon dollars worth of tires in 1939.
We've made commitments obligating us to bit that figure or take a huge loss.
This is Sale Sensation No. 3-We can offer it for only 2 more days-a tube for
10¢ IN ADDITION to the lowest price of all time for .Allstate Standards
YouPayFrr

Size

-

S.
26 X 17 •••
& &o
.
x17....
• •••
6 . 00 X 18 . . . . . . ·-·

6.ux 18... ••
••
6·60116 •••••••••••••••

List Price

$9.35

10.55
11.80
13.20
14.60

R~g. Prlcc Tire & Tube

Tube

$1.1&
1. 45
1.60
1. &o
1. 60

Witb Old
Tire

$7.r.9
8.r.9
D.&9
10.69

ll.MI
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By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein, respondent represents that the list price designated in said advertisement is the regular list price for Allstate Standard Tires and is the
lowest price of all time for said tires; that by paying the designated
price, with old tire, the purchaser is paying only 10 cents for a tube.
In truth and in fact, the designated sales price requires the purchaser
to pay practically the full price for the tube in each instance, for the
reason that the various prices shown in said advertisement are higher
than the correct list price in effect at the time of said advertisement
and for the further reason that the purchaser receives no credit for
his old tires, although he is required to turn them in at the time of the
sale. The correct list prices for said tires in the order in which they
appear in said advertisement are as follows: $8.65, $9.80, $11.05,
$12.40, and $13.70. Giving credit for the customary allowance of
25 percent for old tires, the usual selling prices are as follows: $6.49,
$7.35, $8.29, $9.30, and $10.28. Based on the advertised sales prices,
the purchaser is, therefore, required to pay the following amounts
for the various sized tubes: $1.10, $1.24, $1.30, $1.25, and $1.31, rather
than 10 cents as stated in said advertisements.
P AB. 9. Another, and typical, example of the false and misleading
representations contained in the various advertisements disseminated
-as aforesaid is the following:
ALLSTATE TIRES
REGULAR NON-SKID TBEAD

Buy First Regular "Allstate" Tire at Regular Low Price Get Another Regular
ALLSTATE TIRE FOB ONLY $3.

Size

5. li0-16_- ----------------------------------------------5.ID-17--- ---------------------------------------------6. Q0-16. -----------------------------------------------6. 21)-16_ -----------------------------------------------6. 50-16_-- ---------------------------------------------7. OQ-16.-- ------------------------------ ----------------

First Tire
At Reg,
Price

$12.75
13.20
14.35
16.15
!7.40
19.75

Another
Tire For
Only

$3.00
3.00
3.00
3.00
3.00
3.00

With Old Tires

I---.---You Pay
Save on
For 2 Tires Each Pair
$15.75
16.20
17.35
19.15
20.40

22.75

$9.75
10.20
11.35
13.15
!4. 40
16. 75

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein, the
respondent for example, represents that the regular price of its size
6.00 x 16 regular Allstate Non-Skid tire is $14.35. In truth and in
fact, the regular price of this particular size tire at the time of such
sale and in the locality where such sale was advertised, was $9.57 with
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old tire. Based upon such regular price, two tires would cost $19.14,
whereas at the sale price advertised, two tires would cost $17.35,
representing a saving of $1.79 instead of $11.35, as represented by
the respondent in said advertisement.
PAR. 9 (a). For the purpose of inducing and stimulating the sale
of its tires the respondent has conducted sales through its various
retail stores. In connection with such sales various retail stores of
the re'spondent, since March 21, 1938, have caused to be inserted in
newspapers and other periodicals having a general circulation, certain advertisements, by means of which, representations have been
made that respondent's tires were being offered for sale at certain discounts and savings from the list prices of its tires and at certain
savings and discounts from the list prices of competitors' tires, and
certain representations have been made with respect to the grade and
quality of a certain tire. Such advertising matter was prepared and
published by said retail stores under general authority granted by
the respondent herein.
PAR. 9 (b). A typical example of the representations contained in
the various advertisements disseminated as aforesaid is the. following:
YOU SAVE WHEN YOU BUY ALLSTATES!

Sear's direct from factory plan of distribution, eliminating the
profit and expenses of jobbers and dealers, enables SEARS to
give you more tire value for Your money 1 • • •

Then follows list of sizes and prices of which the following is an
example:·
Size
4-Ply

Comparative
list price

Sears net price
with old tire

You
Save

6.00-16

14.0;;

8.05

5.10

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein,
respondent represents that certain savings are provided a purchaser
of its tires computed upon the list price of competitors' tires. In
truth and in fact, such purported savings are exaggerated for the
reason that they are based wholly upon the list prices and not upon
the selling prices of competitors' tires. The regular retail selling
prices of the major tire companies are generally and customarily
substantially lower than their Jist prices due to trade-in allowances
for purchasers' old tires and also due to other discounts or allowances
as well as other reductions brought about by competitive situations.

342

I

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F.T.C.

PAR. 9. (c). Another and typical example of the representations
.contained in the various advertisements disseminated as aforesaid is
the following:
TIRE PRICES DOWN•

• • •

Make your price comparisons by using the STANDARD list: the same list the
'big tire companies use as a basis of comparison! • • • Compare them with
any First Line tires of reputable make.
Size 4. 75 X 19
Standard List
10.40

6.63

Price includes your old tire.

By means of the statements and representations hereinabove set
:forth, and others similar thereto not specifically set forth herein,
respondent represents that by buying, for example, its 4.75 x 16 Allstate Rib Tread and Non-Skid Tire for $6.63 a saving of $3.77 is
made :from the "Big tire companies" list price of $10.40. This is not
the fact since the comparison is made between competitors' list price
and respOJldent's retail selling price. The regular retail selling
prices of the major tire companies are generally and customarily
substantially lower than their list prices due to trade-in allowances
for purchasers' old tires and also due to other discounts or allowances
as well as other reductions brought about by competitive situations.
PAR. 9 (d). Another and typical example of the representations
contained in the various advertisements disseminated as aforesaid is
the following:
• • • Why pay 40% to 60% more when you can get guaranteed equal
.quality, guaranteed equal safety and guaranteed equal or longer wear-Have
ALLSTATES put on your car now and be safe. • • •

Then follows a list of sizes and prices of which the following is an
example:
Size
6.00 X 16

National List
14.05

Sears Net Prices
8.95

By means of the statements and representations hereinabove set
:forth, and others similar thereto not specifically set forth herein, respondent represents that a purchaser of tires of a major tire company at prices represented as "National List" would be required to
pay 40 percent to 60 percent more for tires of comparable quality
than respondent's designated sales prices. This is not the fact as
the prices of said competitors' tires set out under "National List"
are list prices and not regular and usual retail selling prices. The
regular retail selling prices of the major tire companies are generally
and customarily substantially lower than their list prices due to
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trade-in allowances for purchasers' old tires and also due to other
discounts or allowances as well as other reductions brought about
by ·competitive situations.
PAR. 9 (e). Another and typical example of the representations
contained in the various advertisements disseminated as aforesaid is
the following:
50% OFF!

As trade-In allowances for your old tires on Sears famous
ALLSTATE SAFETY TREAD TIRES

Then follows list of sizes and prices of which the following is an
example:
Examples of how you save on 4-Ply
Size
6.00 X 16

List Price
15.95

ALLSTATE

You Pay
7.98

Safety Treads

You Save
7.97

With your old tires

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein,
respondent represents that it is offering said tires at 50 percent off and
at a saving of $7.97 for the size 6.00 x 16 tire. This is not the fact
since the amount $15.95, designated as "List Price," is not the usual
retail selling price of said tire, such selling price being substantially
less than the listed price. The selling price is, therefore, not 50 percent off nor is the saving as much as $7.97 when computed upon the
regular selling price with old tires.
PAR. 9 (f). Another and typical example of the representations
contained in the various advertisements disseminated as aforesaid,
is the following:
40% OJr List Price Sears Fleet Tested
7.40 and your old tire.
.

CRUSADERS

•

•

•

6.00 x 16 size-

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein, respondent represents that its "Crusader" tire is offered for sale at
40 percent off list price. This is not the fact. For example, the
list price of the 6.00 x 16 "Crusader" tire at the time of the publication of said advertisement was $9.25. The sale price of $7.40
provided 20 percent off rather than 40 percent off as represented.
PAn. 9 (g). Another and typical example of the representations
contained in the various advertisements disseminated as aforesaid
is the following:
UP TO 85% TRADE-IN ALLOW.\NCE!

Actually you save up to-45%-compared with other first-line tires present
list prices I 3-Day Special "Crusader" Sale Prlref!!
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By means of the statements and representations hereinabove set.
forth, and others similar thereto not specifically set forth herein,.
respondent represents that the "Crusader" tire is a ·first-line or firstgrade tire. This is not the fact. At the time of the publication of
said advertisement respondent's "Crusader" tire was its third-line orthird-grade tire and not its first-line or first-grade tire.
PAR. 10. The use by the respondent of the foregoing false, misleading, and deceptive statements, representations, and advertisements
disseminated as aforesaid with respect to the sales prices of its automobile tires and tubes has had and now has the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public·
into the erroneous and mistaken belief that such false statements,.
representations, and advertisements are true, and that the respondent's
tires and tubes ·are sold at the saving or discount advertised and
induces a portion of the purchasing 1_mblic, because of such erroneous
and mistaken belief, to purchase respondent's automobile tires and
tubes.
PAR. 11. The aforesaid acts and practices of the respondent asherein alleged, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within.
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,.
the Federal Trade Commission on the 15th day of February 1940,.
issued and thereafter served its complaint in this proceeding upon
said respondent, Sears, Roebuck & Co., charging it with the use of
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On April 15, 1940, the respondent filed
its answer in this proceeding. Thereafter, a stipulation was entered
into between the Chief Counsel for the Commission and respondent.
whereby it was agreed that, subject to the approval of the Commission, the complaint might be amended, the respondent waiving the·
issuance and service of an amended and supplemental complaint, the·
filing of a supplemental answer to such amended complaint and
admitting as true the additional allegations incorporated in the complaint by amendment and that they constituted deceptive and misleading representations. Thereafter, a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts signed
and executed by the respondent and its counsel, Lederer, Livingston,.
Kahn, and Adsit, and Davies, Richberg, Beebe, Busick, and Richardson, and W. T. Kelley, Chief Counsel for the Federal Trade Commission, subject to the approval of the Commission, may be taken
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as the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and
the said Corrunission may proceed upon said statement of facts to
make its report, stating its findings as to the facts and its conclusion
based thereon and enter its order disposing of the proceeding without
presentation of argument, the filing of briefs, or the filing of a report
on the evidence by the trial examiner. Thereafter, this proceeding
regularly came on for final hearing before the Commission on said
<:omplaint as amended, answer and stipulations, said stipulations
having been approved, accepted and filed, and the Commission having
duly considered the same and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondent, Sears, Roebuck & Co., is a corporation, orgaJ!ized and existing under the laws of the State of New
York, with its principal office and place of business located in the
city of Chicago, State of Illinois.
PAR. 2. Respondent is now, and for many years last past has been,
engaged in the sale and distribution, among other products, of
automobile tires and tubes.
In the course and conduct of its business, the respondent sells and
distributes said automobile tires and tubes to the purchasing public
through and by means of various retail stores owned and operated
by it and located in various States of the United States and in the
District of Columbia, and causes said tires and tubes to be shipped
and transported to said retail stores from States other than the States
in which such stores are located. Respondent causes said tires and
tubes when sold to be transported from its various local stores and
other points of origin of shipment to the purchasers thereof located
in various States of the United States other than the State from
Which such shipments originate. Respondent maintains, and at all
times mentioned herein has maintained, a course of trade in said
tires and tubes in commerce among and between the various States
of the United States and in the District of Columbia.
PAR. 3. Respondent has been selling several grades of automobile
tires and tubes through its retail stores, its tires being generally
distinguished as follows:
1. "Allstate Safety Tread Tires," which is respondent's best grade
or first line tire;
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2. "Allstate Non-Skid or Rib-Tread Tire," which respondent also
represents as a first line tire but which is listed and sold for a less
price than the "Allstate Safety Tread Tires;"
3. "Allstate Standard Tire," which is respondent's second grade,
or second line tire;
4. "Allstate Crusader Tire," which is respondent's third grade, or
third line tire.
The respondent issues price lists for the use of its various retail
stores which price lists, without additional explanation, might be
understood as designating the retail selling price of its various grades
of tires. The retail stores do not usually sell respondent's tires at
the prices so designated but vary the prices at their discretion under
authority granted by the respondent, using such price lists as a
basis for determining the sale prices at each particular store. In
advertising to the purchasing public, however, it is generally represented by respondent's retail stores 'that such tires are being offerell
for sale at certain discounts and savings from the list price so issued
by the respondent.
The Commission finds that a substantial portion of the purchasing
public understands and believes that advertised savings or discounts
are reductions from the regular retail sale prices charged for the
same merchandise in the ordinary course of business immediately
prior in point of time to such adyertised sale; that they understand
and believe that "list prices" as used by respondent's retail ·stores in
advertising respondent's tires referred to and meant the regular
retail sale prices of the tires advertised 'for sale and that any represented savings or discounts from such ''list prices" were reductions
from the regular retail sale prices of the same tires in effect
immediately prior in point of time to such advertised sale.
PAR. 4. For the purpose of inducing and stimulating the sale of its
tires and tubes, it is the established custom of respondent's retail
stores to make allowances of up to 25 percent of the list price of
the new tires as a trade-in allowance for the purchasers' old tires.
For the same purpose, respondent conducts Nation-wide tire sales
through its various retail stores. In connection with such sales the
various retail stores of the respondent, since March 21, 1938, have
caused to be inserted in various newspapers and other periodicals
having a general circulation, as well as in local newspapers, advertisements, by means of which representations have been made that
respondent's tires and tubes were being sold at various discounts
and savings from the regular r~tail selling price of such tires np.d
tubes, at certain discounts and savings from the list prices of its
tires and at certain savings and discounts from the list prices of
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competitors' tires and certain representations with respect to the
grade and quality of a certain tire. Such advertising was prepared
and published by said retail stores under authority granted by the
z:espondent herein.
PAR. 5. As illustrative of the representations employed by the retail
stores of respondent in advertising certain stated discounts and
savings from the regular retail selling prices, is the following:
Save 30% to 35% on "Fleet Tested" Allstate CRUSADER
as $4.95 for a 4.40 x 21 size
4.50 x 21 size $5.35
4.75 x 19 size 5.75
5.25 x 17 size 6.45
5.50 x 17 size 7.10
6.00 x 16 size 8.05

Tlli.EB.

Prices as low

By means of the statements and representations hereinabove set
forth, the respondent through one of its retail stores has represented,
insofar as the purported discount may be interpreted as meaning a
discount from the regular retail price, that its "Crusader" tires were
being sold at a saving or discount of 30 percent to 35 percent. Such
purported savings were exaggerated and untrue for the reason that
such savings were not computed' on the regular retail price or on
any other price of said tires in effect at the time of such advertisement. The list prices for said tires in the order in which they
appeared in said advertisements were us follows: $5.55, $5.95, $6.35,
$7.15, $7.95, and $8.59. The advertised sale prices for said tires
provided the following percentage saving based upoq the list prices:
10.8 percent, ·10.1 percent, 9.45 percent, 9.8 percent, 10.7 percent, and
10.1 percent rather than the advertised saving of 30 percent to 35
percent. If based upon the regular retail selling prices the percentage
savings would be even less.
PAR. 6. As illustrative of the representations employed by the
retail stores of respondent in advertising discounts or savings from
list prices, when such advertised discounts or savings represented
only the usual trade-in value of customers' old tires, is the following:
SEARS-

25% OFF

3-Day Tire SaleThursday, Friday and Saturday
25% Trade fn allowance for your old,
smooth, dangerous tires on new, safe
Guaranteed "Fleet Tested" ALLSTATE
Tires-Extra Trade In Allowance.

By means ~f the statements and representations hereinabove set
forth, respondent, through some of its retail stores, represented that
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a. 25 percent trade-in allowance for old tires is an extra trade-in allowance and results in a 25 percent discount from the regular retail
price. A trade-in allowance for old tires is always made, and by
most of respondent's stores, of up to 25 percent and therefore does
not provide 25 percent discount from the regular retail selling price.
Since a trade-in allowance up to 25 percent is usually given, it does
not constitute an extra trade-in allowance.
PAR. 7. As illustrative of the representations employed by the
retail stores of respondent in advertising savings and discounts from
regular prices when the usual allowance for old tires was not taken
into consideration, is the following:
At SEARs-Another Smashing Tire Sale-HALF PRICE
Allstate at its Regular Price! Get Another at HAI.F
Non-Skid.

Buy One
Rib-Tread or

TIRE BALE.

PRICE.

Then follows list of sizes and prices of which the following is an
example:
Size
6.00 X 16

Reg. Price
2nd Tire
$13.50
$6.75
These Prices Include Your Old Tires.

Two Tires
$20.25

Dy means of the statements and representations hereinabove set
forth, respondent through some of its retail stores has represented
that it was offering two Allstate Tires for one and one-half times
the regular price of one such tire. The respondent was not offering
to sell its tires on the basis of two tires for one and one-half the regular price of one such tire, since, a trade-in allowance for old tires is
always made, and by most of the respondent's stores of up to 25 percent of the list price of the new tires. Computed upon this basis the
sales price of two tires as designated in said advertisement may be
exactly the same as that charged in the usual course of business and
.constitutes no saving or discount from the regular price of said tires.
PAR. 8. As illustrative of the representations employed by the retail
stores of respondent in advertising various savings and discounts in
.sales of its tires and tubes, based upon the list price of its tires offered
for sale, when such advertised list prices were not the true list prices
in effect at the time of such sales, is the following:
Today and Tomorrow 10¢ BUYS A TUBE with Allstate Standard Tires at These
Sensational Savings. We're set to sell a mlllion dollars' worth of tires in 1939.
We've made commitments obligating us to hit that figure or take a huge loss.
This is Sale Sensation No. 3-We can offer it for only 2 more days--a tube
lor 10¢ IN ADDITION to the lowest price of all tlme for Allstate Standards.
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List
Price

Size

&.25 X 17.•••••••••••••••••..•••••• --- --·-- --· -------- ·- -------- ··- --5.50 X 17••••••• -- •.•.••.••••••• ------- ······- ··- • • •• • • • • ·-- • • • • ·- -- ·6.00 % 16 ______ ----------------------------------.---------------- ---6.25 X 16.••.••• - --··- •• -· -····- -- ···-- • --·· ••• ·- ---- •• • ·- ·----- ·····'6,50 X 16.••••••••••• --------- ••••••••• -.••••••• --- .•••••••••••••••••.

$ 9. 35
10.55
11.80
13.20
14.50

Reg.
Price
Tube

$1.15
I. 45
1.50
1.50
1.50

You Pay
For Tire
& Tube
With
Old Tire
$ 7.59
8.59
9.59
10.59
11.59

By means of the statements and representations hereinabove set
forth, respondent through one of its retail stores represented that the
list price designated in ~aid advertisement was the regular list price for
Allstate Standard Tires and was the lowest price of all time for said
tires; that by paying the designated price, with old tire, the purchaser
.was paying only 10 cents for- a tube. The designated sales price required the purchaser to pay practically the full price for the tube in
each instance, for the reason that the various prices shown in said advertisement are higher than the correct list price in effect at the time
o()£ said advertisement and for the further reason that the purchaser
received no credit for his old tires, although he was required to turn
them in at the time of the sale. The correct list prices for said tires
in the order in which they appeared in said advertisement were as
follows: $8.65, $9.80, $11.05, $12.40, and $13.70. Taking size 6.00 :x: 16
.as an example and using the correct list price of $11.05, the customary selling price, after giving credit for a 25 percent trade-in
allowance for old tires, would be $S.29. The sales price of $9.59 for
tire and tube would require the purchaser to pay $1.30 for the tube
rather than 10 cents as advertised.
PAR. 9. As illustrative of the representations employed by the retail
stores of respondent in advertising various discounts and savings in
sales of its tires based on an advertised regular price, when such
stated regular price was not the usual regular price because no allowance was made for customers' old tires, is the following:
ALLSTATE TIRES
Rl!xrtJLAR

Non-Skid

TREAD

nuy First Regular "Allstate" Tire at Regular Low Price Get Another Regular
ALLSTATE TIRE F'OR ONLY $3.
Size

435526m--42--vol.33----23

First Tire
at Reg.
Price

Another
1'1re
For Only

$12.75
13.20
14.35
16.15
17.40
19.75

$3.00
3.00
3.00
3.00
3.00
3.00

You Pay
for 2
Tires
$1~

75
16.20
17.35
19.15
20.40
22.75

Save on
Each
Pair

s 9. 75

10.20
11.35
13.15
14.40
16.75
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By means of the statements and representations hereinabove set
forth, the respondent represented that the prices designated in said
advertisement as regular prices were the customary and usual retail
selling prices of its "Non-Skid Allstate Tires" and that by paying
the amounts designated in said advertisement and $3 for a second tire,
the stated savings would be provided on the purchase of two tires.
These stated savings are exaggerated and untrue since the prices
designated as regular prices are actually list prices and not the regular retail selling prices. The regular retail selling prices of this
particular tire in the locality in which this advertisement was published were substantially lower than the prices designated in said
advertisement. The actual savings, therefore, ·were substantially less
than those set out in said advertisement.
PAR. 10. As illustrative of the representations employed by the
retail stores of respondent in advertising certain savings based upon
the list price of competitors' tires is the following:
YOU SAVE WHEN YOU BUY ALLSTATES!

Sear's direct from factory plan of distribution, eliminating
the profit and expenses of jobbers and dealers, enables SEARS
to give you more tire value for Your money! • • •

Then follows list of sizes and prices of which the following is an
example:
Size
4-Ply
6.00-16

Comparative Sears net price
list price
with old tire
14.05
8.95

You
Save
5.10

By means of the statements and representations hereinabove set
forth, and other similar thereto not specifically set forth herein, respondent represents that certain savings are provided a purchaser
of its tires computed upon the list price of competitors' tires. In
truth and in fact, such purported savings are exaggerated for the
reason that they are based wholly upon the list prices and not upon
the selling prices of competitors' tires. The regular· retail selling
prices of the major tire companies are generally and customarilY
substantially lower than their list prices due to trade-in allowances
for purchasers' old tires and also due to other discounts or allowances as well as other reductions brought about by competitive
situations.
PAR. 11. As illustrative of the representations employed by the
retail stores of respondent in advertising savings based upon the list
prices of competitors' tires designated as "Standard List" is the following:
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..

TIRE PRICES DOWN

...

Make your price cowparisons by using the STANDARD list: the same list the big
tire companies use as a basis of comparison! • "' "' Compare them with
any Flrst Line tires of reputable make.
Size 4.75 x 19
Standard List
10.40
6.63
Price includes your old tire.

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifical~y set forth herein,
respondent represents that by buying, for example, its 4.75 x 16 Allstate Rib Tread and Non-Skid Tire for $6.63 a saving of $3.77 is
made from the "big tire companies" list price of $10.40. This is
not the fact since the -comparison is made between competitors' list
price and respondent's retail selling price. The regular retail selling
prices of the major tire companies are generally and customarily
substantially lower than their list prices due to trade-in allowances
for purchasers' old tires and also due to other discounts or allowances
as well as other reductions brought about by competitive situations.
PAR. 12. As illustrative of the representations employed by the
retail stores of respondent in advertising discounts based upon the
list prices of competitors' tires designated as "National List" is the
following:
• • • Why pay 40% to 60% more when you can get guaranteed equal
quality, guaranteed equal safety and guaranteed equal or longer wear-Have
ALLSTATES put on your car now and be safe. "' • •

Then follows list of sizes and prices of which the following is an
example:
Size
6.00 X: 16

National List Sears Net Prices
14.0;}
8.95

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein,
respondent represents that a purchaser of tires of a major tire company at prices represented as "National List" would be required to
Pay 40 percent to 60 percent more for tires of comparable quality
than respondent's designated sales prices. This is not the fact as the
~rices of said competitors' tires set out under "National List" are
hst prices and not regular and usual retail selling prices. The
regular retail selling prices of the major tire companies are generally
nnu customarily substantially lower than their list prices due to
trade-in allowances for purchasers' old tires and also due to other
discounts or allowances as well as other reductions brourrht about
by competitive situations.
o
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PAR. 13. As illustrative of the representations employed by the
retail stores of respondent in advertising a certain discount based
upon the list price of its own tires is the following:
50o/o OFF!
As trade-in allowances for your old
tires on Sears famous

.

ALLSTATE SAFETY TREAD TIRES

Then follows list of sizes and prices of which the following is an
example:
Examples of how you save on 4-Ply
Size
6.00 X 16

ALLSTATE

List Price
You Pay
15.95
7.98
WI tb your old tires

Safety Treads
You Save
7.97

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein,
respondent represents that it is offering said tires at 50 percent off
and at a saving of $7.97 for the size 6.00 x 16 tire. This is not the
fact since the amount $15.95, designated as "List Price," is not the
usual retail selling price of said tire, such selling price being sub~
stantially less than the listed price. The selling price is, therefore
not 50 percent off nor is the saving as much as $7.97 when computed
upon the regular selling price with old tires.
PAR. 14. As illustrative of the representations employed by the
retail stores of respondent in advertising a certain discount from the
list price of its own tires when the prices designated as list price
were not the correct list prices at the time of the publication of said
advertisement is the following:
40% Off List Price Sears Fleet Tested
7.40 and your old tire.

CRUSADERS

•

•

•

6.00 x 16

slz~

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set forth herein,
respondent represents that its "Crusader" tire is offered for sale at
40 percent off list price. This is not the fact. For example, the list
price of the 6.00 x 16 "Crusader" tire at the time of the publication
of said advertisement was $9.25. The sale price of $7.40 provided
20 percent oii rather than 40 percent oii as represented.
PAR. 15. As illustrative of the representations employed by the
retail stores of respondent in describing the quality of a certain tire
is the following:
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UP TO 35o/o TRADE-IN ALLOWANCE!

Actually you save up to-45o/o-eompared with other first-line tires present
list prices I 3-Day Special "Crusader" Sale Prices I

By means of the statements and representations hereinabove set
:forth, and others similar thereto not specifically set forth herein,
respondent represents that the "Crusader" tire is a first-line or firstgrade tire. This is not the fact. At the time of the publication
of said advertisement respondent's "Crusader" tire was its third-line
or third-grade tire, and not its first-line or first-grade tire. Respondent further represents that certain specified savings are provided
based upon the list price of higher priced tires of its competitors.
This would not provide the represented saving since the list price of
competitors' tires is not the usual or customary selling price, such
selling price being ordinarily substantially lower than the list price.
PAR. 16. The use by the respondent of the foregoing misleading
and deceptive statements, representations and advertisements, disseminated, as aforesaid, with respect to the sales prices of its automobile tires and tubes; the grade, kind or line of its tires and the prices
of its competitors' tires has had the tendency and capacity to mislead and deceive a substantial portion of the purchasing public into
the erroneous and mistaken belief that such statements, representations and advertisements were true, and that the respondent's tires
nnd tubes were sold at the savings or d1scounts advertised; that tllP
grade, kind or line of its tires was as represented and the prices of
its competitors' tires were as represented and mduced a portion of
the purchasing public, because qf such erroneous and mistaken belie£,
to purchase respondent's automobile tires and tubes.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found,
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission, the answer of
the respondent and a stipulation as to the facts entered into between
the respondent and ,V, T. Kelley, Chief Counsel for the Commission,
Which provides, among other things, that without further evidence
or other intervening procedure, the Commission may issue and serve
Upon the respondent herein findings as to the facts and conclusion
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based thereon and an order disposing of the proceeding, and the Commission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, Sears, Roebuck & Co., a corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale and distribution of its automobile tires and tubes to the
general public in commerce as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Using the term "List Price" or any other term of similar import
or meaning to designate, describe, or refer to prices which are not,
in fact, the bona fide regular established selling prices of the tires
or tubes advertised and offered for sale, as established by the usual
and customary sales in the normal course of business.
2. Representing, directly or indirectly, that any specified amount
is the customary, regular, or usual price of any 6re or tube advertised
and offered for sale when such amount is not, in fact the bona fide
actual selling price of such tire or such tube as established by the
usual and customary sales in the normal course of business.
3. Representing, directly or indirectly, any specified amounts or
percentages as savings or discounts which are not actual savings or
discounts computed on the bona fide, usual, and customary selling
price for such tires or such tubes in effect immediately prior in point
of time to such representation.
4. Representing, directly or indirectly, that any specified savings
or discounts are offered a purchaser upon the purchase of certain of
its tires or tubes when such savings or discounts are computed upon
the regular selling or list prices of higher priced tires or tubes.
5. Representing, directly or indirectly, that a specified tire or tube
is offered for sale when such tire or such tube is not so offered but
instead another tire or tube of different kind or brand.
6. Representing, directly or indirectly, that any savings or discounts are afforded a purchaser upon the purchase of its tires or
tubes when such savings or discounts are computed upon prices of
competitors' tires or tubes unless the prices of respondent's tires or
tubes and also those of its competitors are the regular current retail
selling prices.
7. Representing, directly or indirectly, that a specified tire or tube
is of a certain grade, kind, or line when such tire or tube is of a
different grade, kind, or line.
8. Representing, directly or indirectly, that its tubes can be bought
for a designated amount, or at a designated savings or discount, in
combination with a tire or tires when the designated amounts, sav-
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ings, or discounts in such combination offer are not computed upon
the regular retail selling prices of each item in the combination. ·
9. Representing, directly or indirectly, that certain amounts are
the prices of respondent's competitors' tires or tubes unless such
amounts are the prices at which such competitors sell their tires or
tubes in the ordinary and usual course of business.
10. Representing, directly or indirectly, that specific savings or
discounts are afforded a purchaser upon the purchase of tires or
tubes when such savings or discounts do not take into account the
trade-in allowances usually and customarily made to purchasers in
the sale of such tires or such tubes in the ordinary course of business.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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Syllabus

IN THE ltiA'ITER

OF

WESTERN AUTO SUPPLY COMPANY
COl\fPLAINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. 5 OF .AN ~T OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 405-f.

Complaint, Mar. 11, 1940-Decision, June 18, 1941

Where a corporation long engaged in the interstate sale and distribution,
among other products, of automobile tires and tubes through, its own retail
stores located In various States; issuing price lists for its various grades
of tires to its said stores, which did not, however, usually sell at the prices
so designated but sold at lesser prices brought about by discounts from
list prices and by trade-in allowances of 10 percent or more of the list
price of new tires purchased for old tires;
In advertisements in connection with sales conducted through its said stores,
in various newspapers and other periodicals of general circulation and by
catalogs distributed by the stores, copy for which was prepared by it at
its main office and forwarded to its retail stores a~d by them inserted in
local newspapers and other advertising media, and in which, as indicated
below, it represented that its products were being sold at purported
discounts and savings from the regular retail prices(a) Represented by such statements as "20 PER CENT msooUNT Off Our Regular
Low Prices! Davis DeLuxe Tires" followed by a list of sizes with prices,
that by paying the sales price indicated for any particular size tire a saving
or discount of 20 percent was provided, based upon the regular sales price;
when in fact, such represented discount was untrue for the reason that the
listed "Regular Price" made no allowance for the trade-in value of purchaser's old tires, which by the terms of said advertisement were required
to be turned in; giving effect to the minimum trade-in allowance of 10
percent for used tires, the saving or discount was approximately 11 percent
rather than 20 percent as advertised; and the savings Vl"'ere further ex·
aggerated by reason of the fact that the prices designated as "regular
prices" were actually the list prices, and therefore not the prices customarilY
charged;
(b) Represented that in the purchase of a Davis DeLuxe Tire during a particular
sale, the purchaser received a Davis tube free and saved the difference
between the advertised sales price of tire and tube and the listed price for
nationally advertised tire and tube; the facts being that such savings were
exaggerated and untrue In that the advertised price for its tire and tube
made an allowance of 10 percent for purchaser's old tires, while the llsted
price for nationally advertised tire and tube made no such allowance,
although it was customary for dealers to make a trade-in allowance of at
least 10 percent; and the quoted prices of nationally advertised tires were
the list prices rather than the selling prices, which latter are usually Jess
than list prices without regard to the trade-In value of old tires;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public, which understands and believes that rcpresPntf'd
saYings or discounts from "list prices" are reductions from the regular
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retail sales price of the same tires in effect immediately prior to such
advertised sale, into the erroneous belief that such repr~sentations were
true, and that lts tires and tubes were sold at the saving or discount
advertised, and with result of inducing a portion of such public, because
of its mistaken belief, to purchase its said products:
Held, That such acts and practices were all to the prejudice and Injury of the
public, and constituted unfair and deceptive acts and practices In commerce.

Mr. William iJf.J{ing for the Commission.
Mr. E. A. TenBrook, of Kansas City, 1\fo., for respondent.

CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Western Auto Supply Co., a corporation herein referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint 'stating its charges in that respect as follows:
PARAGRAPH 1. The respondent, 'Vestern Auto Supply Co., is a corporation organized and existing under the laws of the State of Missouri, with its principal office and place of business located at 2107
Grand Avenue in the city of Kansas City, State of Missouri.
PAR. 2. Respondent is now, and for many years last past has been,
engaged in the sale and distribution, among other products, of automobile tires and tubes.
In the course and conduct of its business, the respondent sells and
distributes said automobile tires and tubes to the purchasing publio
through and by means of various retail stores owned and operated
by it and located in various States of the United States and in the
District of Columbia, and causes said tires and tubes to be shipped
and transported to said retail stores from States other than the
States in which such stores are located. Respondent causes said
tires and tubes when sold to be transported from its various local
stores and the points of origin of shipment, to the purchasers thereof
located in various States of the United States other than the Stato
from which such shipments originate. Respondent maintains, and at
all times mentioned herein has maintained, a course of trade in said
automobile tires and tubes in commerce among and between the States
of the United States and in the District of Columbia.
PAR. 3. Respondent sells three grades of automobile tires and tubes
through its retail stores, its tires being distinguished generally as
follows:
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1. "Davis DeLuxe Safety Grip Tire," which respondent designates
as its premium and best grade tire;
2. "Davis DeLuxe Tire," which respondent designates as its first
line tire;
3. "Davis 'Vearwell Tire," which is respondent's cheapest tire.
In the sale and distribution of its said tires, through its retail
stores, it is the established custom of respondent to make an allowance to a purchaser of new tires of 10 percent or more of the purchase price of the new tires as a trade-in allowance for old tires.
Respondent, from time to time, fixed the sales prices for its various
grades of tires for the use of its retail stores.
PAR. 4. For the purpose of inducing and stimulating the sale of its
tires and tubes, the respondent, from time to time, conducts sales
through its various retail stores. In connection with such sales, the
respondent advertises in various newspapers and other periodicals
having a general circulation and by catalogues distributed by its
retail stores. By means of such advertisements, the respondent
falsely represents that its tires and tubes are being sold at various
proported discounts and savings from the regular and usual price of
such tires and tubes. Advertising copy to be used in connection with
such sales is prepared by respondent at its main offica in Kansas City,
Mo., and is forwarded by respondent to its retail stores and is used
by said stores by insertion in local newspapers and other advertising
media.
PAR. 5. Among and typical of the false, misleading, and deceptive
representations contained in the various advertisements disseminated
as aforesaid, is the following:
20% DISCOUNT
Off Our Regular Low Prices!
Davis DeLuxe Tires.

Tire Size

4. 5o-2! ·- .. • •r • • • • • • •• · • • •• • • • • • • • •• •• • • •• • • • • • • • • • • • • • • •• · • ·
4 75-19 ----------------------------- -- --------------------5. Oo-19 --------------------------- ·---- ------------------- _
5. 25-17. ------------- -------- ---- --- - ---------- 5.!i0-17 ------------------------------------- -- ------------6.0o-lfi --6. 50-16 --- - - ------

List Price
l\fost 1st
Quality Well
Known Tires
$11.10
11.45
12.50
12.90
14.65
15.95
19.35

Re~.

Price 1st Sale Price 1st
Quality
Quality
Davis
Davis

DeLuxe

$7.55
7.80
8.40
8. 65
9.80
11.05
13.55

DeLuxe

$0.04°
6. 24°
6. 72°

6.

gz•

7. S,l•
R84*
10. 84°

All Other Sizes-Similar Savings
•rncludcs trade-in or old tire.

By means of the statement<; and representations hereinabove set
forth, and others similar thereto not specifically set out herein, the
respondent represents that by paying the sales prices indicated in
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said advertisement for any particular sized tire, a saving or discount
of 20 percent is provided, based upon the regular sales price of said
tire. In truth and in fact, such saving or discount is greatly exaggerated and untrue for the reason that the listed "Regular Price"
makes no allowance whatsoever for the trade-in value of purchaser's
old tires, which by the terms of said advertisement are required to
be turned in at the time of said sale and purchase. Giving effect
to the minimum trade-in allowance of 10 percent for used tires, the
saving or discount is approximately 11 percent rather than 20 percent
as advertised.
PAR. 6. Another and typical example Qf the false, misleading, and
deceptive representations contained in the various advertisements
disseminated as aforesaid, is the following:
:FREE TUBE with every Davis DeLuxe. Plus: Low, Money-Saving Prices! Plus~
Liberal Trade-In for Old Tires! Plus: Genuine First-Line Quality! Strictly
FIRST-Line, FIRST Quality-BUILT SOLD and GUARANTEED as SUCh !-yet Wf' not
only offer you Davis DeLuxe at about the regular price of most THIRD or FOURTH
Line well-known tires-but (during this sale) will give you a fresh, new Davis
tube for each new tire-and will make a liberal trade in allowance for your
old tires. CHECK SAVINGS YOURSELF,

Then follows list of tire
is an example:
Size
6.00-16

size~

and prices of which the following

Published List Prices Most
Nationally-Advertised First
Line Tires (Plus Tubes)
(15.95 plus 2.85)
18.80

•Includes trade-In of average tires.
may be even lower.

Davis DeLuxe
with Free
Davis Tube
$0.95*

If yours are worth more, your cost on Davis DeLuxe

By means of the statements and representations hereinabove set
forth and others similar thereto not specifically set out herein, the
respondent represents that in the purchase of a Davis DeLuxe Tire
during said sale, the purchaser receives a Davis tube free and saves
the difference between the advertised sale price for tire and tube and
thfl listed price for nationally advertised tire and tube. In truth and
in fact such savings are exaggerated and untrue for the reason that
the advertised price for respondent's tire and tube makes an allowance
of 10 percent for purchaser's old tires, while the listed price for
nationally advertised tire and tube makes no such allowance, although
it is customary and usual for dealers selling nationally advertised
tires to make an allowance of at least 10 percent as the trade-in value
for purchaser's old tires. Taking tire size 6.00-16 as an example, the
listed price of nationally advertised, first-line tire plus tube is $18.80,
and the advertised selling price of respondent's Davis DeLuxe Tire
and free tube is $0.95, indicating a saving of $8.85 to 1he purchaser.
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However, giving effect to the minimum allowance of 10 percent for
trade-in value of old tires allowed to purchasers of nationally ad·
vertised tires, which.in size 6.00-16 would be $1.59, the actual saving
would be $7.26, rather than $8.85 as advertised. The advertised
savings are further exaggerated in that the quoted prices of nation·
ally advertised tires are the list prices rather than the actual selling
prices, such selling prices being usually less than the list prices without regard to the trade-in value of old tires.
PAR. 7. In addition to the acts and practices hereinabove described,
the respondent falsely represents the discount or saving at which its
tires are sold by the use of fictitious list prices. As an example of
this practice, the respondent, in connection with special sales of its
tires, causes advertisements to be inserted in various newspapers, by
which advertisements respondent represents that certain prices set
out in such advertisements are the list prices of its tires in effect
at the time of such sales, and further represents that certain definite·
savings are afford~d purchasers of said tires at such sales, based
upon the difference between the represented list prices and the
special sales prices. In truth and in fact, such alleged savings are
exaggerated and untrue for the reason that the stated list prices
are fictitious, and are not the list prices usually and customarily
charged by the respondent at or about the time of such sales.
PAR. 8. The use by the respondent of the foregoing false, misleading, and deceptive statements, rt>presentations and adverti::ements dis·
seminated as aforesaid with respect to the sales prices of its automobile tires and tubes, has had and now has the tendency and capac·
ity to mislead and deceive a :mbstantial portion of the purchasing
public into the erroneous and mistaken belief that such false state·
ments, representations, and advertisements are true, and that re·
spondent's tires and tubes are sold at the saving or discount adver·
tised, and induces a portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase respondent's automobile
tires and tubes.
PAR. 9. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce with·
in the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 11th day of March 1940, issued
and thereafter served its complaint in this proceeding upon said re·
spondent, Western Auto Supply Co., charging it with the use of
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unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. Thereafter a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts signed
and executed by the respondent and ,V, T. Kelley, Chief Counsel
for the Federal Trade Commission, subject to the approval of the
Commission, may be taken as the facts in this proceeding and in lieu
of testimony in support of the charges stated in the complaint, or in
opposition thereto, and that the said Commission may proceed upon
said statement .of facts to make its report, stating its findings as to
the facts and its conclusion based thereon and enter its order disposing of the proceeding without presentation of argument, the filing of briefs or the filing of a report upon the evidence by the trial
examiner. Thereafter, this proceeding regularly came on for final
hearing before the Commission on said complaint and stipulation,
said stipulation having been approved accepted and filed, and the
Commission having duly considered the same and now being fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, 1Vestern Auto Supply Co., is a
corporation organized and existing under the laws of the State of
Missouri, with its principal office and place of business located at
2107 Grand Avenue in the city of Kansas City, State of Missouri.
PAR. 2. Respondent is now, and for many years last past has been,
engaged in the sale and distribution, among other products, of automobile tires and tubes.
In the course and conduct of its business, the respondent sells and
distributes said automobile tires and tubes to the purchasing public
through and by means of various retail stores owned and operated
by it and located in various States of the United States and in the
District of Columbia, and causes said tires and tubes to be shipped
and transported to said retail stores from States other than the
States in which such stores are located. Respondent causes said tires
and tubes when sold to be transported from its various local stores
and the points of origin of shipment to the purchasers thereof located
in various States of the United States other than the State from
which such shipments originate. Respondent maintains, and at all
times mentioned herein has maintained, a course of trade in said
automobile tires and tubes in commerce among and between the States
of the United States and in the District of Columbia.
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PAR. 3. The respondent sells several grades of automobile tires and
tubes which, at the time mentioned herein, were distinguished as
follows:
1. "Davis DeLuxe Safety Grip Tire," which respondent designates
as its premium and best grade tire;
2. "Davis DeLuxe Tire," which respondent designates as its first
line tire;
3. "Davis Wearwell Tire," which is respondent's cheapest tire.
The respondent issues price lists for the use of its various retail
stores which price lists, without additional explanation, might be
understood as designating the retail selling price of its various grades
of tires. The retail stores do not usually sell respondent's tires at
the prices so designated but at lesser prices, such lesser prices being
brought about by means of discounts from list prices and by allowances for old tires turned in by purchasers at the time of purchase
of new tires. This trade-in allowance is equal to 10 percent or more
of the list price of the new tires purchased. In advertising to the
purchasing public since March 21, 1938, respondent has sometimes
represented that its tires are being offered for sale at certain
discounts and savings :from the list prices above referred to.
The Commission finds that substantial portion of the purchasing
public understands and believes that advertising savings or discounts
are reductions from the regular retail sale prices charged for the
same merchandise in the ordinary course of business immediately
prior in point of time to such advertised sale; that they understand
and believe that "list prices" as used by respondent's retail stores in
advertising respondent's tires referred to and meant the regular
retail sale prices of the tires advertised for sale, and that any repre·
sented savings or discounts from such "list' prices" were reductions
from the regular retail sale prices of the same tires in effect immediately prior in point of time to such advertised sale.
PAR. 4. For the purpose of inducing and stimulating the sale of
its tires and tubes, the respondent, since March 21, 1938, has conducted sales through its various retail stores. In connection with such
sales, the respondent advertised in various newspapers and other
periodicals having a general circulation and by catalogs distributed
by its retail stores. By means of such advertisements, the respondent
has represented, since March 21, 1938, that its tires and tubes were
being sold at various purported discounts and savings from the regular and usual price of such tires and tubes. Advertising copy to be
used in connection with such sales was prepared by respondent at
its main office in Kansas City, Mo., and forwarded by the respondent
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to its retail stores and was used by said stores by insertion in local
newspapers and other advertising media.
PAR. 5. Among and typical of such representations contained in
the various advertisements, disseminated as aforesaid, is the
following:
20% DISCOUNT
Off Our Regular Low Prices !
Davis DeLuxe Tires.

Tire Size

4.50-2L •. --- .•. -- .•....•.........• ___ .. __ . ___________________ _
.f.
75-19_ _------------------------------------------------------------_
o.oo-19.
______________________________________________

5.25-17----------------------------------- '---- ----------------

6.50-17----------------------------------------------------- ---6.50-16.--------------------------- -------------------- -------6.Q0-16_------ -------------------------------------------------

List Price Reg. Price 1st Sale Price 1st
Quality
Quality
Most 1st
Quality Well
Davis
Davis
Known Tires
DeLuxe
DeLuxe
$11.10
II. 45
12.50
12.90
14.65
15. 95
19.35

$7.55
7. 80
8.40
8.65
9.80
11.05
13.55

l6. 04"

6. 24°

6. n•
6 92"
7.84°

8.84°
10.84°

"Includes trade-in of old tire.
All other sizes-Similar Savings.

By means of the statements and representations hereinabove set
:forth, and others similar thereto not specifically set out herein, the
respondent represents that by paying the sales prices indicated in
said advertisement for any particular sized tire, a saving or discount
-of 20 percent is provided, based upon the regular sales price of said
tire. In truth and in fact, such represented saving or discount is
greatly exaggerated and untrue for the reason that the listed "Regular Price" makes no allowance whatsoever for the trade-in value of
purchaser's old tires, which by the terms of said advertisement are
required to be turned in at the time of said sale and purchase. Giving effect to the minimum trade-in allowance of 10 percent for used
tires, the saving or discount is approximately 11 percent rather than
20 percent as advertised. The savings are further exaggerated by
reason of the fact that the prices designated as "Regular Price" are
actually the list price in effect at the time of said advertisement, and
are therefore not the prices customarily charged for the tires in the
usual course of business.
PAR. 6. Another typical example of such representations is the
following:
FREE TUllE with every Davis DeLuxe. Plus: Low, Money-Saving Prices I
Plus: Liberal Trade-In for Old Tires I Plus: Genuine First-I.Jne Quality I
Strictly FIRST-Line, FIRST Quality-BUILT SOLD and GUARANTEED as such !-yet we
not only offer you Davis DeLuxe at about the regular price of most THrno or
FOURTH Line well-known tires-but (during this sale) will give you a fresh,
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new Davis tube for each new tire--and will make a liberal trade In allowance
for your old tires. CHECK SAVINGS YOURSELF.

Then follows list of tire sizes and prices, of which the following is
an example:
Size
6.00-16

Published List Prices Most
Nationally-Advertise<! First
Line Tires (Plus Tubes)
(15.93 plus 2.83)
18.80

•Includes trad<J-in of average tires.
DeLuxe may be even lower.

Davis DeLuxe
with Free
Davis Tube
$9.95*

1t yours are worth more, your cost on Davls

By means of the statements and representations hereinabove set
forth, and others similar thereto not specifically set out herein, the
respondent represents that in the purchase of a Davis DeLuxe Tire
during said sale, the purchaser receives a Davis tube free and saves
the difference between the advertised sale price for tire and tube and
the listed price for nationally advertised tire and tube. In truth
and in fact, such savings are exaggerated and untrue for the reason
that the advertised price for respondent's tire and tube makes an
allowance of 10 percent for purchaser's old tires, while the listed price
for nationally advertised tire and tube makes no such allowance,
although it is customary and usual for dealers selling nationally advertised tires to make an allowance of at least 10 percent as the
trade-in value for purchaser's old tires. Taking tire size 6.00-16 as
an example, the listed price of nationally advertised, first line tire
plus tube is $18.80, and the adver:tised selling price of respondent's
Davis DeLuxe Tire and free tube is $9.95, indicating a saving of
$8.85 to the purchaser. However, giving effect to the minimum
allowance of 10 percent for trade-in value of old tires allowed to purchasers of nationally advertised tirel::>, which in size 6.00-16 would be
$1.59, the actual saving would be $7.26, rather than $8.85 as advertised. The advertised savings are further exaggerated in that the
quoted prices of nation~lly advertised tires are the list prices rather
than the selling prices, such selling prices being usually less than the
list prices without regard to the trade-in value of old tires.
PAR. 7. The use by the respondent of the foregoing misleading and
deceptive statements, representations, and advertisements dissemillated as aforesaid with respect to the sales prices of its automobile
tires and tubes has had and now has the tendency and capacity to
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such statements, representations and advertisements are true, and that respondent's tires
and tubes are sold at the saving or discount advertised, and induces
a portion of the purchasing public, because of such erroneous and
mistaken belief, to purchase respondent's automobile tires and tubes.
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CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
·
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and a stipulation as
to the facts entered into between the respondent and "\V. ~. Kelley,
Chief Counsel for the Commission, which provides, among other
things, that without further evidence or other intervening proceduret
the Commission may issue and serve upon the respondent herein
findings as to the facts and conclusion based thereon and an order
disposing of the proceeding, and the Commission having made its
findings as to the facts and conclusion that said respondent has
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, "\Vestern Auto Supply Co., a
corporation, its officers, representatives, agents, and employees, directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of its automobile tires and
tubes to the general public in commerce as "commerce" is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Using the term "List Price" or any" other term of similar import
or meaning to designate, describe or refer to prices which are not,
in fact, bona-fide regularly established selling prices of the tires or
tubes advertised and offered for sale, as established by the usual
and customary sales in the normal course of business.
2. Representing, directly or indirectly, that any specific amount
is the customary, regular or usual price of any tire or tube· advertised and offered for sale when such amount is not, in fact, the bonafide actual selling price of such tire or such tube as established by
the usual and customary sales in the normal course of business.
3. Representing, directly or indirectly, any specified amounts or
percentages as savings or discounts which are not actual savings or
discounts computed upon the bona-fide usual and customary selling
prices for such tires or such tubes in effect immediately prior in point
of time to such representation.
4. Representing, directly or indirectly, that any savings or discounts are afforded a purchaser upon the purchase of its tires or
tubes when such savings or discounts are computed upon prices of
435526m--42--vol.33----24
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competitors' tires or tubes, unless the prices o£ respondent's tires or
tubes and also those of its competitors' are the regular current retail
selling prices.
5. Representing, directly or indirectly, that certain amounts are
the prices of respondent's competitors' tires or tubes unless such
amounts are the prices at which such competitors sell their tires
or tubes in the ordinary and usual course of business.
6. &presenting, directly or indirectly, that specific savings or
discounts are afforded a purchaser upon the purchase of tires or
tubes when such savings- or discounts do not take into account the
trade-in allowances usually and customarily made to purchasers in
the sale of such tires or such tubes in the ordinary course of business.
It is further ordered, That the respondent shall, within 60 daY.s
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

PELICAN STATE CANDY COl\IPANY, AND l\IAX J. PINSKI,
INDIVIDUALLY AND AS OFFICER THEREOF, AND
FORl\IERLY INDIVIDUALLY AND TRADING AS
PELICAN STATE CANDY COl\IPANY AND ROYAL
CHOCOLATES
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ~T OF CO~GRESS APPROVED SEPT. 26, 1914

Docket. 1,210.

Complaint, July 31, 1940-Decision, June 18, 191,1

Where a corporation and an individual, who was its president and principal
stockholder and formulated, controlled, and directed its policies and practices, engaged in the manufacture of candy and the competitive interstate
sale and distribution of assortments thereof which were so packed or
assembled as to involve use of games of chance, gift enterprises, or lottery
schemes when sold and distributed to consumers, typical assortments consisting of (1) a number of quarter, half, and one pound bars of pecan
candy, value of each of which was in excess of 5 cents, for sale and distribution under a plan, as explained on punchboard supplied, by which
purchasers of chances pushing certain numbers received a quarter- or
half-pound bar, those pushing the last number in each of the four
sections into which the board was divided received a pound of such candy,
and others received for nickel paid nothing other than the privilege of
making a punch; and (2) a package of candy, together with a push card
for use in sale thereof, as thereon explained, under a plan by which the
person selecting from 35 feminine names displayed on the card, the one
corresponding to that concealed under the master seal received the candy,
value of which was in excess of chance amount paid as determined by
the particular number disclosed in the disk beneath the name selectedSold such assortments to wholesalers, jobbers, and, directly or indirectly, to
retailers, by whom they were exposed and sold to the purchasing public,
and thereby supplied to and placed in the hands of others a means of
conducting lotteries in the sale of their products in accordance with said
sales plans, involving game of chance or sale of chance to procure candy at
prices much less than normal retail price thereof, contrary to au established public policy of the United States Government, and in competition
with many who, unwilliug to use such method;; of chance or auy other
method contrary to public policy, refrain therefrom;
With result that many persons were attracted by said sales plans and by the
element of chance involved therein, and were thereby induced to buy and
sell said candy in preference to that of aforesaid competitors, and with
tendency and capacity unfairly to divert trade in commerce from such
competitors:
Held, That such acts and practices, us ubo>e set forth, were all to the prejudice
and injury ot. the public and competitors, and constituted unfair methods
of competition in comnwrce and unfair and deceptive acts and practices
therein.
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Before Mr. Arthur F. Tlw'llUM, trial' examiner.
Mr. L. P. Allen, Jr. for the Commission,
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Pelican State Candy
Co., a corporation, and Max J. Pinski, individually and as an officer
of Pelican State Candy Co., and as an individual formerly trading as
Pelican State Candy Co. and Royal Chocolates, hereinafter referred
to as respondents, and it appearing to the Commission that a proceeding by it in respect thereof would be in the interest of the public,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. The respondent Max J. Pinski, is an individual and
for several years prior to July 1, 1939, traded as Pelican State Candy
Co. and Royal Chocolates, with his office and principal place of business located at 523 Natchez St., New Orleans, La. Respondent Pelican State Candy Co. is a corporation organized under the laws of the
State of Louisiana on or about July 1, 1939, with its office and principal place of business formerly located at 523 Natchez Street, New
Orleans, La. The corporate respondent is now located at 1301 North
Rampart Street, New Orleans, La. The respondent Max J. Pinski
is president and principal stockholder in the corporate respondent
Pelican State Candy Co., and formulates, controls and directs the
acts, practices, and policies of the said corporation. All of said respondents have participated, within the time hereinabove mentioned,
in doing the acts and things hereinafter alleged. Respondents are
and have been engaged in the manufacture of candy and in the sale
and distribution thereof to wholesale dealers, jobbers, and retail
dealers. Respondents cause and have caused said products, when
sold, to be transported from their principal place of business in the
city of New Orleans, La., to purchasers thereof, at their respective
points of location, in the various States of the United States other
than Louisiana, and in the District of Columbia. There is and has
been a course of trade by respondents in such candy in commerce
between and among the various States of the United States and in
the District of Columbia. In the course and conduct of said business,
respondents are and have been in competition with other individuals
and corporations and with partnerships engaged in the sale and
distribution of candy in commerce between and among the various
States of the United States and in the District of Columbia.
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PAR. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy so
packed or assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes, when sold and distributed to the
consumers thereof. Certain of said assortments are hereinafter described for the purpose of showing the methods used by respondents,
and are as follows.
(a) One assortment consists of a number of one-quarter, one-half
and one pound bars of pecan candy, together with a device commonly
called a punchboard. Said pecan candy is sold and distributed to
the consuming public by means of said punchboard in the following
manner: Sales are five cents each and when a punch is made from the
board, a number is dislosed. The numbers begin with 1 and continue
to the number of punches there are on the board, but the numbers
are not arranged in numerical sequence. The board bears a statement or statements informing prospective purchasers that certain
specified numbers entitled the purchasers thereof to receive without
additional cost, a one-quarter or one~half pound bar of pecan candy.
The board is also divided into four sections and the person pushing
the last number in each of the four sections, receives one pound of
said candy. A purchaser who does not qualify by obtaining one of the
lucky numbers or the last punch in· one of said sections receives
nothing for his money other than the privilege of punching a number from the board. The said bars of candy are worth more than
five cents and the purchaser who obtains one of the numbers calling
for one of the bars of pecan candy or the last punch in one of said
sections receives the same for the price of five cents. The numbers
· are effectively concealed from purchasers and prospective purchasers
until a punch or selection has been made and the said punch separated
from the board. The said candy is thus distributed to purchasers of
Punches from the board wholly by lot or chance.
Respondents sell and distribute and have sold and distributed
\'"arious assortments of candy along with punchboards involving a
lot or chance feature, but such assortments are similar to the one hereinabove described and vary only in detail.
(b) Another of respondents' assortments consists of a package of
candy, together with a device commonly called a push card. Said
candy is sold and distributed to the consuming public by means of
said push card in the following manner:
The push card bears 35 feminine names with ruled columns on. the
face thereof for writing in the name of the customer opposite the
feminine name selected. Said push card has 35 partially perforated
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disks on the face of which is printed the word "push." Each of such
disks is set under one of the aforesaid feminine names. Concealed
within each disk is a number which is disclosed only when the disk
is pushed or separated from the card. The push card also has a
large master seal and concealed within the master seal is one of the
feminine names appearing on the face of said card. The person
selecting the feminine name corresponding to the one under the
master seal, receives the aforesaid package of candy. The said package of candy is worth more than any of the prices paid for a chance
to receive same. The push card bears a legend or instructions as
follows:
NAME UNDER SEAL RECEIVES
THIS PACKAGE OF
DELICIOUS EASTER CANDY

Numbers 1 to 10
Pay Amount Punched
Numbers over 10 Pay only lOc

Sales pf respondents' merchandise by means of said push card aremade in accordance with the above described legend or instructions.
Said candy is allotted to the customers or purchasers in accordance·
with the above described legend or instructions. The fact as to
whether a purchaser receives the aforesaid package of candy ornothing, for the amount of money paid, is thus determined wholly
by lot or chance.
Respondents furnish and have furnished various other push cards
for use in the same and distribution of their candy by means of a
game of chance, gift enterprise, or lottery scheme. The sales plan
or method involved in connection with the sale of all of said candy
by means of said other push cards is the same as that hereinabove
described, varying only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respond·
ents' said candy, expose and sell the same to the purchasing public·
in accordance with the sales plans aforesaid. Respondents thus sup·
ply to and place in the hands of others the means of conducting
lotteries in the sale of their products in accordance with the sales plans
hereinabove set forth. The use by respondents of said sales plans
or methods in the sale of their candy and the sale of said candy by
and through the use thereof and by the aid of said sales plans or
methods is a practice of a sort which is contrary to an established
public policy of the government of the United States and in violation
of the criminal laws.
PAR. 4. The sale of candy to the purchasing public by the in.ethods
and plans hereinabove set forth involves a game of chance or the
sale of a chance to procure candy at prices which are much less than
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the normal retail price thereof. Many persons, firms, and corporations who sell and distribute candy in competition with respondentst
as above alleged, are unwilling to adopt and use said methods or
any methods involving a game of chance or the sale of a chance to
win something by chance or any other method contrary to public
policy and such competitors refrain therefrom. Many persons are
attracted by said sales plans or methods employed by respondents in
the sale and distribution of their candy and in the element of chance
involved therein and are thereby induced to buy and sell respondents'
candy in preference to candy of said competitors of respondents who
do not use the same or equivalent methods. The use of said methods
by respondents because of said game of chance has a tendency and
capacity to, and does, unfairly divert trade in commerce between and
among the various States of the United States and in the District of
Columbia, to respondents from their said competitors who do not
nse the same or equivalent methods, and as a result thereof substantial injury is being and has been done by respondents to competition in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the' prejudice and injury of the public and of
respondents' competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT,

FINDINGS AS

TO THE

FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on July 31,1940, issued and on August
2, 1940, served its complaint in this proceeding upon respondents
Pelican State Candy Co., a corporation, and Max J. Pinski, individUally and as an officer of Pelican State Candy Co. and formerly
individually and trading as Pelican State Candy Co. and Royal
Chocolates, charging them with the nse of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. On April 14, 1941,
l'esponJents filed their answer, in which answer they admitted all the
material allegations of fact set forth in said complaint and waived all
intervening procedure and further hearing as to said facts. Thereafter, the proceeding rt>gularly came on for final hearing before the
Commission on the said complaint and the answer tht>reto, and the
Commission, having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is in the interest
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of the public and makes this its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS

PARAGRAPII 1. The respondent Max J. Pinski, is an individual and
for several years prior to July 1, 1939, traded as Pelican State Candy
Co. and Royal Chocolates, with his office and principal place of business located at 523 Natchez Street, New Orleans, La. Respondent
Pelican State Candy Co. is a corporation organized under the laws
of the State of Louisiana on or about July 1, 193~, with its office
and principal place of business formerly located at 523 Natchez
Street, New Orleans, La. The corporate respondent is now located
at 1301 North Rampart Street, New Orleans, La. The respondent
Max J. Pinski is president and principal stockholder in the corporate
respondent Pelican State Candy Co., and formulates, controls and
directs the acts, practices, and policies of the said corporation. All
of said respondents have participated, within the time hereinabove
mentioned, in doing the acts and things hereinafter found. Respondents are and have been engaged in the manufacture of candy and in
the sale and distribution thereof to wholesale dealers, jobbers, and
retail dealers. Respondents cause and have" caused said products,
when sold, to be transported from their principal place of business
in the city of New· Orleans, La., to purchasers thereof, at their
respective points of location, in the various States of the United
States other than Louisiana, and in the District of Columbia. There
is and has been a course of trade by respondents in such candy in
commerce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of said
business, respondents are and have been in competition with other
individuals and corporations and with partnerships engaged in the
sale and distribution of candy in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy so
packed or assembled as to involve the use of games of chance, gift
enterprises, or I Jttery schemes, when sold and distributed to the consumers thereof. Certain of said assortments are hereinafter described for the purpose of showing the methods used by respondents,
and are as follows:
(a) One assortment consists of a number of one-quarter, one-half
and one pound bars of pecan candy, together with a device commonly
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called a punchboard. Said pecan candy is sold and distributed to the
consuming public by means of said punch board in the following manner: sales are 5 cents each and when a punch is made from the boardt
a number is disclosed. The numbers begin with 1 and continue to the
number of punches there are on the board, but the numbers are not
arranged in numerical sequence. The board bears a statement or
statements informing prospective purchasers that certain specified
numbers entitle the purchasers thereof to receive without additional
cost, a one-quarter or one-half pound bar of pecan candy. The board
is also divided into four sections and the person pushing the last
number in each of the four sections, receives one pound of said candy.
A purchaser who does not qualify by obtaining one of the lucky
numbers or the last punch in one of said sections receives nothing
for his money other than the privilege of punching a number from
the board. The said bars of candy are worth more than 5 cents and
the purchaser who obtains one of the numbers calling for one of
the bars of pecan candy or the last punch in one of said sections
receives the same for the price of 5 cents. The numbers are
effectively concealed from purchasers and prospective purchasers until
a punch or selection has been made and the said punch separated
from the board. The said candy is thus distributed to purchasers
of punches from the board wholly by lot or chance.
Respondents sell and distribute and have sold and distributed
.· various assortments of candy along with punchboards involving a
lot or chance feature, but such assortments are similar to the one
hereinabove described and vary only in detail.
(b) Another of respondents' assortments consists of a package of
candy, together with a device commonly called a push card. Said
candy is sold and distributed to the consuming public by means of
said push card in the following manner:
The push card bears 35 feminine names with ruled columns on the
face thereof for writing in the name of the customer opposite the
feminine name selected. Said push card has 35 partially perforated
disks on the face of which is printed the word "push." Each of
such disks is set under one of the aforesaid feminine names. Concealed within each disk is a number which is disclosed only when
the disk is pushed or separated from the card. The push card als()
has a large master seal and concealed within the master seal is one
of the feminine names appearing on the face of said card. The person selecting the feminine name corresponding to the one under the
master seal, receives the aforesaid package of candy. The said package of candy is worth more than any of the prices paid for a chnnc~
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to receive same. The push card bears a legend or instructions as
follows:
NAME UNDER SEAL RECEIVES

THIS PACKAGE OF
DELICIOUS EASTER CANDY

Numbers 1 to 10
Pay Amount Punched
Numbers over 10 Pay only 10¢

Sales of respondents' merchandise by means of said push card
are made in accordance with the above described legend or instructions. Said candy is allotted to the customers or purchasers in accordance with the abov.e described legend or instructions. The fact
as to whether a purchaser receives the aforesaid package of candy
or nothing, for the amount of money paid, is thus determined wholly
by lot or chance.
Respondents furnish and have furnished various other push cards
for use in the sale and distribution of their candy by means of a
game of chance, gift enterprise, or lottery scheme. The sales plan
or method involved in <;onnection with the sale of all of said candy
by means of said other push cards is the same as that hereinabove
described, varying only in detail.
PAn. 3. Retail dealers who directly or indirectly purchase respondents' said candy, expose and sell the same to the purchasing public in
accordance with the sales plans aforesaid. Respondents thus supply
to and place in the hands of others the means of conducting lotteries
in the sal.e of their products in accordance with the sales plans hereinabove set forth. The use by respondents of said sales plans or
methods in the sale of their candy and the sale of said candy by and
through the use thereof and by the aid of said sales plans or methods
is a practice of a sort which is contrary to an established public
policy of the Government of the United States.
PAR. 4. The sale of candy to the purchasing public by the methods
and plans hereinabove set forth involves a game of chance or the sale
of a chance to procure candy at prices which are much less than the
normal retail price thereof. Many persons, firms, and corporations
who sell and distribute candy in competition with respondents, as
above found, are unwilling to adopt and use said methods or any
methods im·ol\"ing a game of chance or the sale of a chance to win
something by chance or any other method contrary to public policy
and such competitors refrain therefrom. Many persons are attracted
by said sales plans or methods employed by respondents in the sale
and distribution of their candy and in the element of chance involved
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therein and are thereby, induced to buy and sell respondents' candy
in preference to candy of said competitors of respondents who do
not use the same or equivalent methods. The use of said methods by
respondents because of said game of chance has a tendency and
capacity to, and does, unfairly divert trade in commerce between and
among the various States of the United States and in the District of
Columbia, to respondents from their said competitors who do not
use the same or equivalent methods.
CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
ure all to the prejudice and injury of the public and of respondents'
competitors and constitute unfair methods of competition in com~
merce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of re~
spondents, in which answer respondents admit all the material allegations of fact set forth in said complaint, and state that they waive
all intervening procedure and further hearing as to the said facts,
and the Commission, having made its findings as to the facts and
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.
It i8 ordered, That the respondent, Pelican State Candy Co., its
officers, and the respondent Max J. Pinski, individually, and trading
as Pelican State Candy Co. and Royal Chocolates, or trading under
any other name or names, the representatives, agents, and employees
of said respondents, directly or through any corporate or other de~
'\Tice, in connection with the offering for sale, sale and distribution of
candy or any other merchandise in commerce as commerce is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Selling or distributing candy or any other merchandise so
Packed or assembled that sales of such candy or other merchandise
to the public are to be made, or may be made, by means of a game
of chance, gift enterprise, or lottery scheme;
2. Supplying to, or placing in the hands of, others push or pull
cards, punchboards or other lottery devices, either with assortments
of candy or other merchandise or separately, which said push or pull
cards, punchboards or other lottery devices are to be used, or may be
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used, in selling or distributing said candy or other merchandise to
the public;
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF

GENERAL GROCER COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS" AMENDED BY AN ~T OF CONGRESS APPROVED JUNE 19, 1936

Docket 4281. Complaint, .Aug. 28, 1940-Decision, June '27, 1941

Where a corporation engaged in the purchase of food stuff's at wholesale from
sellers located in other States, and in the interstate sale and distribution
thereofReceived and accepted allowances and discounts in lieu of brokerage in sub·
stantlal amounts, through, usually, purchasing commodities at prices lower
than those at which such commodities were sold to other purchasers by an
amount reflecting all or a portion of the brokerage currently being paid by
sellers of such commodities to their respective brokers for effecting sales to
other purchasers :
Held, That such receipt and acceptance of allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities
were in violation of the provisions of section 2 (c) of the Clayton Act ns
amended by the Robinson-Patman Act.

Air. John T. Haslett for the Commission.
Oobbs, Logan, Roos & Armstrong, of St. Louis, 1\fo., for respondent.
CoMPLAINT

The Federal Trade Commission having reason to believe that the
respondent named in the caption hereof, and hereinafter more particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (c) of section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, approved
June 19, 1936 (U. S. C. title 15, section 13), hereby issues its complaint stating its charges with respect thereto as follows:
PARAGRAPH 1. Respondent General Grocer Co. is a corporation
organized and existing under the laws of the State of Delaware with
its principal office and place of business located at 301 South Eighth
Street, St. Louis, Mo. Respondent is engaged in the purchase, sale,
and distribution of food products at wholesale.
~AR. 2. In the course and conduct of its said business respondent
purchases a substantial portion of its requirements from sellers
located in States other than the State in which the respondent is
located, pursuant to which purchased commodities are caused to be
shipped and transported by the respective sellers thereof across State
lines to the respondent.
PAR. 3. Since June 19, 1936, in connection with the purchase of its
requirements in interestate commerce, as aforesaid, respondent has
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received and accepted allowances and discounts in lieu of brokerage
in substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances and
discounts in lieu of brokerage is accomplished by respondent by purchasing commodities at prices lower than the prices at which such
commodities are sold to other purchasers thereof by an amount which
reflects all or a portion of the brokerage currently being paid by the
sellers of such commodities to their respective brokers for effecting
sales of such commodities to other purchasers.
PAR. 4. The receipt and acceptance of allowances and discounts in
lieu of brokerage by respondent as set forth in paragraph 3 hereof is
in violation of subsection (c) of section 2 of the Clayton Act as
amended.
REPORT, FINDINGS

AS TO

THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress entitled "An Act
to supplement existing laws against unlawful restraints and monopolies and for other purposes," approved October 15, 1914, the Clayton
Act, as amended by an act of Congress approved June 19, 1936, the
Robinson-Patman Act (U.S. C. title 15, sec. 13), the Federal Trade
Commission on the 28th day of August, 1940, issued and thereafter
served its complaint in this proceeding upon respondent General
Grocer Co., a corporation, charging the respondent with violation of
the provisions of subsection (c) of section 2 of the said act.
After the issuance and service of said complaint and the filing of
respondent's answer, the Commission, by order entered hereinr
granted respondent's motion for permission to withdraw said answer
and to substitute therefor an answer admitting all the material allegations of fact set forth in said complaint and waiving ull intervening
procedure and further hearings as to said facts and expressly waiving the filing of briefs and oral argument, which substitute answer
was duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on the said complaint and substitute answer,
and the Commission having duly considered the matter and being
now fully advised in the premises, and being of the opinion that
section 2 (c) of the Clayton Act, as amended by the Robinson-Patman
Act, has been violated by the respondent, now makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent General Grocer Co. is a corporation
organized and existing under the laws of the State of Delaware with
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its principal office and place of business located at 301 South Eighth
Street, St. Louis, Mo. Respondent is engaged in the purchase, sale
and distribution of food products at wholesale.
PAn. 2. In the course and conduct of its said business respondent
purchases a substantial portion of its requirements from sellers
located in States other than the State in which the respondent is
located, pursuant to which purchased commodities are caused to be
shipped and transported by the respective sellers thereof across State
lines to the respondent.
PAR. 3. Since June 19, 1936, in connection with the purchase of its
requirements in interstate commerce, as aforesaid, respondent has
receivecl and accepted allowances and discounts· in lieu of brokerage
in substantial amounts.
Usually the receipt and acceptance of the aforesaid allowances and
discounts in lieu of brokerage are accomplished by respondent by
purchasing commodities at prices lower than the prices at which
such commodities are sold to other purchasers thereof by an amount
which reflects all or a po~tion of the brokerage currently being paid
by the sellers of such commodities to their respective brokers for effecting sales of such commodities to other purchasers.
CONCLUSION

In receiVmg and accepting allowances and disco~nts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities as set forth in paragraph 3 hereof, the respondent has
v-iolated the provisions of section 2 (c) of the Clayton Act as amended
by the Robinson-Patman Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and substitute answer
of respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearings as to said facts
and expressly waives the filing of briefs and oral argument, and the
Commission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of section 2 (c) of
the Clayton Act as amended by the Robinson-Patman Act, approved
June 19, 1936 (U.S. C. title 15, section 13).
It i!J ordered, That in purchasing commodities in interstate commerce, the respondent General Grocer Co., a corporation, its agents,
employees, and representatives, do forthwith cease and desist from:
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1. Accepting from sellers, directly or indirectly, any allowance for
discount in lieu of brokerage fees or commissions in whatever manner
or form said allowances, discounts, brokerage fees or commissions
may be offered, allowed, granted, paid or transmitted; and
2. Accepting from sellers in any manner or form whatever, di~
rectly or indirectly, anything of value as a commission, brokerage
fee, or other compensation, or any allowance or discount in lieu
thereof, upon purchases of commodities made by the respondent.
It isjurthe1· ordered, That the said respondent General Grocer Co.,
a corporation, shall within 60 days after service upon it of this order
file with the Commission a report in writing setting forth in detail
the manner and fonn in which it has complied with the order to
cease and desist hereinabove set forth by the Commission.
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IN
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MATI'ER

OF

J. H. THORP & COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION
OF SEC. 5 OF AN A,CT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,310.

Complaint, Sept. 12, 1940-Deciswn, June 28, 191,1

Where a corporation engaged in the interstate sale and distribution of various
grades and types of textile fabricsFalsely represented in advertisements, price lists, on labels, and otherwise,
through designations "sunfast," "tubfast," "washable," and "fadeless," that
said fabrics respectively would not change or lose color, or otherwise deviate
from their original" color when exposed to the light of the sun; would not
change color, "bleed," lose color, or otherwise deviate from their original
colors and designs when washed or laundered; and would not similarly
react when exposed to sunlight or laundering j
With tendency and capacity to mislead a substantial portion of the purchasing public into the erroneous belief that said statements were true, as a
result of which a number of such public purchased its fabrics in substantial
volume:
Held, That such acts and practices were all to the prejudice and injury of the
public, and constituted unfair and deceptive acts and practices in commerce.

Mr. Robert Mathis, Jr. for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that J. H. Thorp & Co.,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, J. H. Thorp & Co., Inc., is a corporation, organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its principal office and place
of business at 250 Park Avenue, in the city of New York, and State
of New York, and a branch office and place of business at 10 East
Thirty-fourth Street, in the city of New York, and State of New
York.
PAn. 2. Respondent is now, and for more than 1 year last past has
been, engaged in business of selling and distributing various grades
and types of textile fabrics. Respondent sells its products to members of the purchasing public situated in the various States of the
lJnited States and in the District of Columbia, and causes said
435~26m--42--vo1.33----25
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products, when sold, to be transported from its places of business in
the State of New York to the purchasers thereof at their respective
points of location in various States of the United States other than
the State of New York, and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in said products in commerce between and among the various
States of the United States and in the District o£ Columbia.
PAR. 3. In the course and conduct of its business, in connection
with the offering for sale, sale and distribution of its products, in
commerce, and for the purpose of inducing the purchase thereof by
the public, respondent has stated in advertisements, in price lists,
on labels, and otherwise, that certain of its fabrics are "sunfast,"
"tubfast," "fadeless," "washable."
PAR. 4. By the use in advertisements, in price lists, on labels, and
otherwise, of the statement or representation that certain of its fabrics are "sunfast," respondent has represented that said fabrics will
not change color when exposed to the light of the sun, by the use of
statements or representations that certain of its fabrics are "tubfast"
or "washable" respondent has represented that said fabrics will not
change color, "bleed," lose color or otherwise deviate from their
original colors and designs when washed or laundered; by the use
of the statement that certain of its fabrics are "fadeless," respondent has represented that said fabrics will not change color, "bleed,"
lose color, or otherwise deviate from their original color and design
when exposed to the light of the sun or washed or laundered.
PAR. 5. Respondent's statements and representations that its fabrics
above referred to are "sunfast," "tubfast," "fadeless," or "washable"
are false and misleading, for the reason that said fabrics stated to be
"sunfast" will change color, lose color, or otherwise deviate from
their original color when exposed to the light of the sun; said fabrics
stated to be "tubfast" or "washable" will change color, "bleed," lose
color, or otherwise deviate from their original colors and designs
when washed or lalmdered; said fabrics stated to be "fadeless" will
change color, "bleed," lose color, or otherwise deviate from their
original colors and designs when exposed to the light of the sun or
washed or laundered.
PAR. 6. The use by the respondent of the aforesaid false and misleading statements has had, and now has, a tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that said statements are true.
On account of this erroneous and mistaken belief, so induced by
respondent, a number of the purchasing and consuming public have
purchased a substantial volume of respondent's fabrics.
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PAR. 7. The afor.esaid acts and practices o:f respondent as herein
alleo-ed are all to the prejudice and injury o:f the public and constituteo unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE F AOTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission, on September 12, 1940, issued, and
subsequently served its complaint in this proceeding upon respondent
J. H. Thorp & Co., Inc., a corporation, charging it with the use of
unfair and deceptive nets and practices in commerce in violation of
the provisions of said act. On October 26, 1940, the respondent filed'
its answer, in which answer it admitted all of the material allegations
of fact set forth in said complaint and waived all intervening procedure and further hearing as to said facts. Thereafter, the proceeding regularly came on for final hearing before the Commission
on the said complaint and the answer thereto, and the Commission
having duly considered the matter, and being now fully advised in
the premises, finds that this proceecling is in the interest of the public,
and makes this its findings as to the facts and its conclusion drawn
thel'efrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, J. H. Thorp & Co., Inc., is a corporation, organized, existing, and doing business under and by virtue of
the laws of the State of New York, with its principal office and place
of business at 250 Park Avenue, in the city of New York, and State
of New York, and a branch office and place of business at 10 East
Thirty-fourth Street, in the city of New York, and State o:f New
York.
PAn. 2·. Respondent is now, and for more than one year last past
has been, engaged in the business of selling and distributing various
grades and types of textile fabrics. Respondent sells its products
to members of the purchasing public situated in the various States of
the United States and in the District o:f Columbia, and causes said
Products, when sold, to be transported from its places of business in
the State of New York to the purchasers thereof at their respective
Points of location in various States of the United States other than
the State of New York, and in the District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a
course of trade in said products in commerce between and among
the various States of the United States and in the District of
Columbia.
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PAR. 3. In the course and conduct of its business, in connection
with the offering for sale, sale and distribution of its products in
commerce, and for the pm·pose of inducing the purchase thereof by
the public, respondent has stated in advertisements, in price lists, on
labels, and otherwise, that certain of its fabrics are "sunfast," "tubfast," "fadeless," "washable."
PAR. 4. By the use in advertisements, in price lists, on labels, and
otherwise of the statement or representation that certain of its
fabrics are "sunfast," respondent has represented that said fabrics
will not change color, lose color, or otherwise deviate from their
original color when exposed to the light of the sun; by the use of
statements or representations that certain of its fabrics are "tubfast"
or "washable" respondent has represented that said fabrics will not
change color, "bleed," lose color or otherwise deviate from their
original colors and designs when washed or laundered; by the use
of the statement that certain of its fabrics are "fadeless,:' respondent
has represented that said fabrics will not change color, "bleed," lose
color, or otherwise deviate from their original color and design when
exposed to the light of the sun or washed or laundered.
PAR. 5. Respondent's statements and representations that its fabrics
above referred to are "sunfast," "tubfast," "fadeless," or "washable"
are false and misleading, for the reason that said fabrics stated to
be "sun fast" will change color, lose color, or otherwise deviate from
their original color when exposed to the light of the sun; said fabrics
stated to be "tubfast" or "washable" will change color, "bleed," lose
color, or otherwise deviate from their original colors and designs
when washed or laundered; said fabrics stated to be "fadeless" will
change color, "bleed,:' lose color, or otherwise deviate from their
original colors and designs when exposed to the light of the sun or
washed or laundered.
PAR. 6. The use by the respondent of the aforesaid false ~nd misleading statements has had, and now has, a tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that said statements are true.
On account of this erroneous and mistaken belief, so induced by respondent, a number of the purchasing and consuming public have
purchased a substantial volume of respondent's fabrics.
CONCLUSION

The aforesaid acts and practices of respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meRning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all of the material
allegations of fact set forth in said complaint, and states that it
waives all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, J. H. Thorp & Co., Inc., a corporation, its officers, directors, rPpresentatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution of its textile fabric products
in commerce, as commerce is defined in the Federal Trade Commission Act, do forthwith cease and desist from:
1. Representing by the use of the word "sunfast" or any other word
of similar import or meaning, that the colors of respondent's textile
fabric products will not change color, or lose color, or otherwise
deviate from their original color when exposed to the light of the
sun.
2. Representing by the use of the terms "tubfast", or "washable".
or any other term or terms of similar import or meaning, that
respondent's textile fabric products will not "bleed" or lose color, or
otherwise deviate from their original colors or designs when washed
or laundered.
3. Representing by the use of the term ''fadeless" or any other term
or terms of similar import or meaning, that rPspondent's textile
fabric products will not "bleed" or lose color, or otherwise deviate
from their original colors or designs when washed or laundered, or
exposed to the light of the sun.
4. RepresPnting in any manner or by any means that the colors of
respondent's textile fabric products will not change color, or will not
fade, or will not deviate from their original color when exposed to
the light of the sun, or when washed or laundered.
It is further ordered, That the respondent shall within 60 days after
service upon it of this order file with the Commission a report in
Writing setting forth in detail the manner and form in which it has
complied with this order.
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IN THE ~L-\TTEll OF

H. "\V. LAY & COMPANY, IXC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CO!\'"GRESS APPROVED SEPT. 26, 1914

Docket H39.

Com,p/aint, Dec. 31, 1940-Decisi,01t, June 28, 1911

Where a corporation engaged In the competitive intet·state sale and distribution
of food products, including assortmrnts of nuts which were so packed and
assembled as to involve the use of games of chance, gift enterprises, or
lottery schemes when sold to the con~t1ming pnblie, and inelurted, as typical,
a display card with twenty-seven 5-eent paekuges of nuts, three of whlch,
however, had coneealed within thPm slip of paper bPnring the word "free,"
and were without cost to purchasers procuring same;
Sold such assortments to jobbers and, directly or indirectly, to retailers, by
whom they were exposeu and sold in accordance with said vlan, involving
game of chance to procure, without cost, package of nuts, and thus supplied to and placed in the hands of others means of conducting lotteries
in the sale of its products, contrary to established public policy of the
United States Government, and in competition with many who, unwilling
to use such or other method contrary to public policy, refl'ain thereft•orn;
With result that many persons were attracted by its saiu sales plans and the
element of chance involved thet·ein and were thereby induced to buy and
sell its products in prefet·ence to those of its saiu comp<>titors, whE-reby trade
was unfairly diverted to it from them and substantial injury was done to
competition:
Held, That such acts and practices were all to the prejudice and injury of the
public and its competitors, and constituted unfair methods of competition
in commerce and unfair acts and practices therein.

Before JJ!r. Arthur F. Thomas, trial examiner.
Mr. J. W. Brookfield, Jr., for the Commission.
Hirsch, Smith, J(ilpatrick, Olay & Oody, of Atlanta, Ga., for respondent.
Col\IPL.UNT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that H. ,V, Lay & Co.,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the interest of the
public, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent II. ,V, Lay & Co., Inc., is a corporation
organized and doing business under and by virtue of the laws of the
State of Tennessee, with its principal office and place of business
located at 444 :Marietta Street, Atlanta, Ga. Respondent is now and
has been for more than 1 year last past engaged in the sale and
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distribution of food products to jobbers and retail dealers located in
the various States of the United States and in the District of Columbia. Respondent causes, and has caused, its products when sold to be
shipped and transported from its aforesaid place of business in the
State of Georgia to purchasers thereof at their respective points o-f
location in the various other States of the United States and in the
District of Columbia. There is now and has been for more than
1 year last past a course of trade by said respondent in such food
products in commerce between and among the various States of the
United States and in the District of Columbia.
·
In the course and conduct of its business, respondent is, and has
been, in competition with other corporations and with individuals and
partnerships engaged in the sale and distribution of like or similar
products in commerce between and amo:ng the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and distributes, and has sold
and distributed, assortments of nuts so packed and assembled as to
involve the use of games of chance, gift enterprises, or lottery
schemes when sold and distributed to the purchasing and consuming
public.
·
One of said assortments consists of 27 packages of nuts mounted
on a display card bearing the legend
ARE YOU LUCKY?

You May Get a Package

FREE

and distributed in the follo,ving manner:
The said packages of nuts retail at the price of 5 cents each, but three
of said packages have within the wrapper or package a printed slip
of paper bearing the word "Free" and thereby advising the purchaser
thereof that the said package of nuts is given to him without cost.
The said printed slips of paper are effectively concealed from purchasers and prospective purchasers until said packages have been
opened and the said slips removed therefrom. The purchasers who
procure said packages containing said printed slips thus procure the
same without cost rather than at the regular retail price of 5 cents
each. The fact as to whether the purchasers of said packages of nuts
in said assortment procure the same without cost or pay the regular
price of 5 cents each therefor, is thus determined wholly by lot
or chance.
The respondent sells and distributes and has sold and distributed
Various assortments of food products involving a lot or chance feature, but such assortments are similar to the one hereinabove described and vary only in detail.
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PAR. 3. Retail dealers who purchase respondent's said packages
of nuts, directly or indirectly, expose and sell the same to the purchasing public in accordance with the sales plan aforesaid. Respondent thus supplies to, and places in the hands of, others the means
of conducting lotteries in the sale of its products in accordance with
the sales plan hereinabove set forth. The use by respondent of said
sales plan or method in the sale of its products and the sale of said
products by and through the use thereof and by the aid of said sales
plan or method is a practice of a sort which is contrary t9 an established public policy of the Government of the United States and in
violation of the criminal laws.
PAR. 4. The sale of packages of nuts to the purchasing public by
the method or plan hereinabove set forth involves a game of chance
or the sale of a chance to procure packages of said nuts without cost.
Many persons, firms, and corporations who sell and distribute products in competition with respondent, as above alleged, are unwilling
to adopt and use said method or any method involving a game of
chance or the sale of a chance tQ win something by chance or any
other method which is contrary to public policy and such competitors refrain therefrom. Many persons are attracted by said sales
plans or method employed by respondent in the sale and distribution of its products and by the element of chance involved therein
and are thereby induced to buy and sell respondent's products in
preference to products of said competitors of respondent who do not
use the same or equivalent methods. The use of said methods by
respondent because of said game of chance has a tendency and capacity to, and does, unfairly divert trade in commerce between and
among the various States of the United States and in the District
of Columbia to respondent from its said competitors who do not use
the same or equivelent methods, and, as a result thereof, substantial
injury is being, and has been, done by respondent to competition in
commerce between and among the various States of the United States
and in the District of Columbia.
PAn. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitutes unfair methods of competition in commerce and unfair and deceptive acts and practices in
rommerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT,

FINDINGS AS

TO THE

F Acrs, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on December 31, 1940, issued, and
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thereafter served its complaint in this proceeding upon respondent
R. ,V. Lay & Co., Inc., charging it with the use of unfair methods
of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondent's answer, the
Commission, by order entered herein, granted respondent's motion
for permission to withdraw said answer and to substitute therefor
an answer admitting all the material allegations of fact set forth in
said complaint and waiving all ·intervening procedure and further
hearing as to said facts, which substitute answer was duly filed in
the office of the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission on the said complaint and substitute answer, and the Commission, having duly considered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. Respondent H. ,V. Lay & Co. is a corporation
organized and· doing business under and by virtue of the laws of
the State of Tennessee, with its principal office and place of business
located at 444 Marietta Street, Atlanta, Ga. Respondent is now
and has been for more than 1 year last past engaged in the sale
and distribution 'of food products to jobbers and retail dealers located
in the various States of the United States and in the District of
Columbia. Respondent causes, and has caused, its products when
sold to be shipped and transported from its aforesaid place of business in the State of Georgia to purchasers thereof at their respective
points of location in the various other States of the United States
and in the District of Columbia. There is now and has been for
more than 1 year last past a course of trade by said respondent in
such food products in commerce between and among the various
States of the United States and in the District of Columbia.
In the course and conduct of its business, respondent is, and has
·been, in competition with other corporations and with individuals
and partnerships engaged in the sale and distribution of like or
similar products in commerce between and among the various States
of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
Paragraph 1 hereof, respondent sells and distributes, and has sold
and distributed, assortments of nuts so packed and assembled as to
involve the use of games of chance, gift enterprises, or lottery schemes
'When sold and distributed to the purchasing and consuming public.
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One of said assortments consists of 27 packages of nuts mounted
on a display card bearing the legend
ARE YOU LUCKY?

You May Get a Package

FREE.

and distributed in the :following manner:
The said packages of nuts retail at the price of 5 cents each, but
three of said packages have within the wrapper or package a printed
slip of paper bearing the word "Free" and thereby advising the purchaser thereof that the said packaga of nuts is given to him without
cost. The said printed slips of paper are effectively concealed from
purchasers and prospective purchasers until said packages have been
opened and the said slips removed therefrom. The purchasers who
procure said packages containing said printed slips thus procure
the same without cost rather than at the regular retail price of 5
cents each. The fact as to whether the purchasers of said packages
of nuts in said assortment procure the same without cost or pay the
regular price of 5' cents each therefor, is thus determined wholly by
lot or chance.
The respondent sells and distributes and has sold and distributed
va:rious assortments of food products involving a lot or chance feature, but such assortments are similar to the one hereinabove
described and vary only in detail.
PAn. 3. Retail dealers who purchase respondent's said packages of
nuts, directly or indirectly, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
supplies to, and places in the hands of, others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its products and the sale of said products by and
through the use thereof and by the aid of said sales plan or method
is a practice of a sort which is contrary to an established public
policy of the Government of the United States.
PAn. 4. The sale of packages of nuts to the purchasing public by
the method or plan hereinabove set forth involves a game of chance
or the sale of a chance to procure packages of said nuts without cost. ·
:Many persons, firms, and corporations who sell and distribute
products in competition with respondent, as above found, are unwilling to adopt and use said method or any method involving a game of
chance or the sale of a chance to win something by chance or any
other method which is contrary to public policy and such competitors
refrain therefrom. l\lany perf'ons are attracted by said sales plans
or method employed by respondent in the sale and distribution of
its products and by the element of chance involved therein and are
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thereby induced to buy and sell respondent's products in preference
to products of said competitors of respondent who do not use the same
or equivalent methods. The use of said methods by respondent because of said game of chance has a tendency and capacity to, and does,
unfairly divert trade in commerce between and among the various
States of the United States and in the District of Columbia to respondent from its said competitors who do not use the same or equivalent methods, and, as a result thereof, substantial injury is being,
and has been, done by respondent to competition in commerce between
and among the various States of the United States and in the District
of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proc~eding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondent H. W. Lay & Co., Inc., u corporation, its officers, representatives, agent, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale and distribution of nuts or nut products, or
any other merchandise, in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing nuts or nut products, or any other merchandise, so packed and assembled that sales of such nuts or nut
Products, or other merchandise, to the general public are to be made,
or may be made, by means of a game of chance, gift enterprise, or
lottery scheme.
2. Supplying to or placing in the hands of dealers, or others,
assortments of pack:tges of nuts or nut products, or other merchandise, which nre to be u:-ed. or may be used, to conduct a lottery,
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game of chance, or gift enterprise in the sale or distribution of such
nuts or nut products to the public.
3. Packing or assembling in the same assortment packages of nuts
or nut products, or other merchandise, for ultimate sale to the public,
which individual packages of nuts or nut products, or other merchandise, are of uniform appearance, but some of which contain
coupons or slips notifying the purchaser that said packages are
furnished without cost;
4. Selling or otherwise disposing of any merchandise by means
of a lottery, game of chance, or gift enterprise.
It 'is further. ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MA'ITER OF

NATIONAL INSTITUTE, INC., DOING BUSINESS AS
DIESEL ENGINES TRAINING, AND CLAYTON R. HASTINGS, SETH E. ROWDABAUGH AND JOHN C. SMITH
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 341'1'.

Complaint, May 12, 1938-Decision, June 30, 1941

Where a corporation engaged in competitive interstate sale and distribution ot
correspondence courses of study and instruction in various subjects, includ·
ing one on Diesel engines, in sale of which it operated under trade name
''Diesel Engines Training"; the president and general manager thereof,
who was also a stockholuer and director, and formulateu, directed, and
controlled its policies and practices; and a second individual who was
secretary and treasurer thereof and also a stockholder and director and,
subject to general supervision of the other, in general charge of its office ;
In offering their course of instruction on Diesel engines by distributing circulars
through the mails or distributing agencies in various sections of the country,
and through 80 or more salesmen, supplied with certificates of identification
and sales kit containing promotional and sales literature, who contacted
and solicited those sending in the postage prepaid post'al cards with which
circulars aforesaid were accompanied, bearing the printed request to
"Please send me information on how. to secure a JOB in the DIESEL
MOTOR and ENGINE INDUSTRY in the shortest possible time"; without
specifically disclosing, !IS a rule, that a correspondence course was being
offered, but presenting the matter so as to make it appear that the prospect
was being afforded opportunity to apply for Diesel engine training, with
only a limited number of applicants accepted from the particular vicinity(a) Represented that because of the great increase in the use. of Diesel engines
during recent years, unusual and unprecedented opportunities for employment in their operation and maintenance were available to persons completing their said course of study, and that their ~chool was able to and
did obtain employment for its students upon completion of said course, and
that employment was assured or guaranteed upon such completion;
<b> Represented that their salesmen soliciting prospective students were themselves representatives of Diesel engine manufacturers, that their course of
study was offered by or in connection or cooperation with such manufacturers, and that employment would be given to prospE'ctlve students by such
manufacturers upon the completion of their said course of study; and
(CJ Represented that employment would be provided the student while he was
pursuing their course of stuuy ;
The facts being that, while there had been, during recent years, substantial
increase in the use of Die>'E'l engines, such incrE"nse diu not open up any
unusual fielu tor employment in either manufacture or transportation, employees who theretofore operated the form of power displaced by the Diesel
engines being made use of to opt• rate the new engine or equipment; It was
fmpos~;ible for said corporation and Individuals to obtain employment for
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any substantial number or percentage of their graduates, and employment
in no event could be insured or guaranteed; none of their agents was a
representative of Diesel engine manufacturers, nor was their course offered
by or in connection with such manufacturers, and no employment was
provided their students while pursuing the course of study;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public with respect to their course of study and the opportunities for employment afforded thereby, and to cause it to purchase the
course as a result of such erroneous belief, with reflult that trade was
diverted unfairly to them from their competitors:
l/cld, That such acts and practices, under the circumstances set forth, wet·e all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce.

Before Mr. Arthur F. Thomas and Mr. William 0. Reeves, trial
examiners.
Mr. R. A. McOuat for the Commission.
Mr. Seth E. Rowdabaugh, of \Varsaw, Ind., for respondents.
Col\! PLAINT
Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that National Institute,
Inc., a corporation, doing business under the name and style of Diesel
Engines Training, and Clayton R. Hastings, Seth E. Rowdabaugh
and John C. Smith, individually and as officers of said corporation,
hereinafter referred to as respondents, have vioJated the provisions
of the said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent National Institute, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws ·of the State of Indiana with its office and principal place of
business at 408 ·western Reserve Building in the city of Muncie in
said State. Respondent Clayton R. Hastings, is the president of
said corporation, respondent Seth E. Rowdabaugh is its vice president, and respondent John C. Smith, is its secretary-treasurer. The
address of said Seth E. Rowdabaugh is \Varsaw, Ind., while the
address of the other officers named is the same as that of respondent
corporation.
PAR. 2. Respondent, National Institute, Inc., is now, and has been
for more than 1 year last past, engaged under the name and style of
Diesel Engines Training, in the sale and distribution in commerce
between and among the various States of the United States of 11 course
of study and instruction on the subject of Diesel engines, which said

•
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course of study and instruction is given and pursued through the
medium of the United States mail supplemented in some cases by a
short period of instruction at l\Iuncie. Said respondent corporation,
in the course and conduct of said business under the said trade name
and during the time aforesaid, caused and does now cause its said
course of study and instruction to be transported from its said place
of business in Indiana to, into and through States of the United
States other than Indiana to the various purchasers thereof in such
other States. The individual respondents are managers and stockholders of the corporate respondent, and direct and control its sales
policies and. business activities. The individual respondents participated and cooperated in the acts and practices herein charged.
PAR. 3. During the time above mentioned other individuals, firms
and corporations in various States of the United States have been
and are engaged in the sale and distribution in commerce between
and among the various States of the United States and in the District
of Columbia of courses of study and instruction on the subject of
Diesel engines as well as in other trade subjects and various other
kinds of courses, all of which are pursued by correspondence. Said
respondent corporation has been, during the time aforesaid, in substantial competition in commerce between and among the various
States of the United States, in the sale of their said course of study
and instruction with such other individuals, firms, and corporations.
PAR. 4. Said respondents, directly or through representatives and
agents designated and appointed by respondent corporation under
and by the supervision and direction of its said officers, have made
many misrepresentations to prospective students in soliciting the sale
of and in selling said course of study and instruction, among which
are the following:
1. That there is a great demand for graduates of the school conducted by respondents as aforesaid and that employment is available
and assured upon completion of the course offered.
2. That the school operated by respondents as aforesaid has working arrangements with manufacturers of Diesel engines and other
business concerns to place its graduates in employment upon completion of the course.
3. That said school will secure employment for the prospect
solicited in the Diesel industry upon completion of the course offered
and that it does secure such employment for its graduates as a
rPgular thing.
4. That a job is guaranteed upon completion of the course offered.

396

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33 F. T. C.

5. That the agent soliciting the prospective student is a representative of a Diesel engine manufacturer and that such manufacturer will furnish the course of instruction offered and also
employment on completion of the course.
6. That employment will be provided the student while he is pursuing the course offered.
PAR. 5. Respondent corporation and its officers, the individual respondents herein, have contributed to the foregoing misrepresentations
made by representatives of said school and to the effect thereof on
prospective students by exaggerated and misleading statements and
representations in the printed matter and advertising literature of
said school. Among such statements have been the following:
I

A great field iS Opening up in DIESEL MOTORS AND ENGINES , , ,
DIESEL rowm is sweeping the world . . •
Now, due to the fast development of DIESEL POWER, a number of companieg in
the DIESEL MOTOR INDUSTRY are cooperating with us to prepare and recommend
men to install, supervise, and maintain Diesel equipment •..
Please send me information on how to secure a JOB In the DIESEL MOTOR and
ENGINE INDUSTRY in the shortest possible time.

The misleading effects of the representations above quoted and of
the misrepresentations made by the agents of said school are further
aggravated and enhanced by the use of the name "Diesel Engines Tr."
on the printed matter used by said school by means of which the
nature of the business conducted by respondents is made ambiguous.
PAR. 6. In truth and in fact there are no unusual demands for men
with training such as that offered by respondents in the field for
which such training is offered. Such demands as may exist in such
field are met in great part by employers by placing men already in
their employ in the openings that arise and training them in the work
involved. Such opportunities as may exist for men who take respond·
ents' training or training of similar kind and grade are in the field
of mechanics, operating engineers, or trades where the pay involved
is not in the so-called "big pay" field and in which the pay is com·
parable to that of mechanics, minor operating engineers, trades and
the like. Employment is not generally available, nor is there any
unusual number of new employees in the field for which respondents
offer training, nor is such employment assured to the graduates of
the school conducted by respondents. Respondents have no working
arrangements with manufacturers of Diesel engines by which such
manufacturers give employment to any appreciable number of the
graduates of said school and no employment is furnished as a general
thing to the graduates of said school upon completion of their courses.
The school conducted by respondents does not guarantee jobs to its
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graduates and representations to that effect by the agents of said
school are false and unwarranted. The sales agents employed by
said school do not represent any manufacturer, nor is the course
offered given in connection with any manufacturing establishment
engaged in the manufacture of Diesel engines or kindred products.
Neither is employment furnished while students are pursuing their
courses by correspondence.
PAR. 7. The foregoing representations used by respondents as
aforesaid in offering for sale and selling said course of study and
instruction have had and now have the tendency and capacity to and
do in fact mislead purchasers and prospective purchasers thereof
into the erroneous and mistaken belief that such representations as set
out in paragraphs 4 and 5 hereof are true, and to induce them to
purchase the said course of study and instruction on account thereof.
Thereby trade is diverted unfairly to the school conducted by respondents from competitors engaged in the sale in commerce between
and among the various States of the United States and in the District
of Columbia of correspondence courses intended for preparing
students thereof for various trades, positions, professions, and calling,
including courses of the same general kind as that offered by the
school conducted by respondents.
There are among the competitors of the school conducted by respondents those who in the sale of their respective courses ~f study
and instruction do not similarly or in any manner misrepresent the
same or matters pertaining thereto. As a result of respondents' said
practices, as herein set forth, substantial injury has been and is now
being done by respondents to compPtition in commerce between and
among the various States of the United States.
PAR. 8. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice of the public and of the competitors
of the school conducted by respondents and constitute unfair methods
of competition in commerce within the intent and meaning of the
Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 12, 1938, issued and thereafter served its complaint in this proceeding upon the respondents,
National Institute, Inc.~ a corporation qoing business under the
name and style of Diesel Engines Training, and Clayton R. Hastings,
Seth E. Rowdabaugh and John C. Smith, individually and as officers
of said corporation, charging them with the use of unfair methods
of competition in commerce in violation of the provisions of said
43552Gm--42--vol.33----26
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act. After the issuance of the complaint and the filing of respondents' answer thereto, testimony and other evidence in support of the
allegations of the complaint were introduced by R. A. McOuat,
attorney for the Commission, and in opposition to the allegations
of the complaint by Seth E. Rowdabaugh, attorney for the respondents, before trial examiners of the Commission theretofore duly designated by it, and the testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, the proceeding regularly came on for final hearing before the Commission on
the complaint, the answer thereto, testimony and other evidence,
report of the trial examiner upon the evidence and the exceptions
thereto, and brief in support of the complaint (respondents not having filed brief and oral argument not having been requested); and
the Commission, having duly considered the matter, and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent National Institute, Inn., is a corporation
organized and doing business under the laws of the State of Indiana,
with its office and principal place of business located at 408 ·western
Reserve Building, Muncie, Ind. Said respondent is now, and since
1936 has been, engaged in the sale and distribution of correspondence
courses of study and instruction in various subjects, including a
course on Diesel engines. In selling its course on Diesel engines said
respondent operates under the trade name Diesel Engines Training.
In the course and conduct of its business said respondent causes,
and since 1936 has caused, its courses of study, when sold, to be transmitted from its place of business in the State of Indiana through
the United States mails to the purchasers thereof located in various
other States of the United States and in the District of Columbia.
Said respondent maintains, and since 1936 has maintained, a course
of trade in its courses of study in commerce among and between the
various States of the United States and in the District of Columbia.
P.aR. 2. Said respondent is now, and since 1!)36 has been, in substantial competition with other corporations and with individuals,
firms, and partnerships engaged in the sale and distribution, in
commerce among and between the various States of the United States
and in the District of Columbia, of correspondence courses of study
and instruction similar to the courses conducted by said respondent.
r AR. 3. Respondent Clayton R. Hastings is president and general
manager of the corporate respondent and is also a stockholtler and
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(J.irector in the corporation. He is in general charge of the operation
of the business and formulates, directs, and controls the policies and
practices of the corporation. The mailing address of said respondent
is the same as that of the corporate respondent.
Respondent John C. Smith is secretary and treasurer of the corporation and is a stockholder and director therein. He is also the
office manager of the corporation and, subject to the general supervision of respondent Hastings, is in general charge of the corporation's office. He has participated actively in the conduct of the business and in the practices of the corporation. The mailing address
of said re~pondent is the same as that of the corporate respondent.
The corporate respondent and respondents Clayton R. Hastings
and John C. Smith have all acted in conjunction and cooperation in
carrying out the acts and practices hereinafter described.
Respondent Seth E. Rowdabaugh is vice president of the corporate
respondent and is also its attorney. The Commission finds however
that said respondent has had no active part in the business activities
of the corporate respondent, and has not participated actively in the
methods or practices hereinafter described. The postoffice address
of said respondent is ·warsaw, Ind.
The term "respondents" as hereinafter used will, unless the contrary is indicated, apply only to the corporate respondent and re. spondents Clayton R. Hastings and John C. Smith.
PAR. 4. Respondents offer primarily two courses of instructions,
the first known as Diesel Engines Training and the second as Air
Conditioning and Refrigeration Training. Formerly a civil service
course of study was also offered but this was discontinued. Ordinarily, about 2,000 students are enrolled in the course in Diesel
engines training. Respondents employ approximately 25 salaried
employees, including five instructors in Diesel engines training.
PAn. 5. For the purpose of selling their course of instruction on
Diesel engines, the respondents have organized numerous sales districts throughout the United States, with a district manager or superintendent in charge of each district. In the home office of respondents there is a general sales manager who has supervision over the
•l istrict managers. The district managers are primarily charged with
the employing of salesmen or solicitors to sell the courses of study,
but the employing of all salesmen is subject to the approval and
general supervision of the home office in 1\Iuncie, Ind., and all salesmen are under the general supervision and control of the respondents
from the home office. Respondents presently have in their employ
some 80 or more salesmen selling the course in Diesel training. As
soon as a salesman is employed he is supplied by the responJents with
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a certificate of identification, and is also supplied with a sales kit containing various promotional and sales literature, including articles
on Diesel engines, samples of the lessons supplied to students by the
respondents, etc.
The course of study in Diesel engines training comprises 33 lessons
to be studied by correspondence, together with 2 weeks training in
respondents' place of business in Muncie, Ind. Eight to 12 months
are usually required for the completion of the course. The cost of
the course of instruction is $165.00, of which a small amount, usually
$10.00, is paid by the student at the time he subscribes for the course.
The remaining amount is paid in monthly installments. All salesmen of the respondents work entirely on a commission basis. They
are allowed to retain a percentage of the down payment, and as subsequent payments_ are made by the students a part of such payments
is paid over to the salesman by the respondents or credited to the
salesman's account.
PAR. 6. The evidence shows, and the Commission finds, that the
plan or method pursued by the respondents in the sale of their course
of instruction on Diesel engines is substantially as follows: The first
step in the sales campaign is the distribution of a circular among
prospective purchasers of the course, this distribution being made by
respondents through the mails or by means of distributing agencies
located in· various sections of the country. The circular bears the
!"ignature "Diesel Engines Tr." and originally read as follows:
IT TAKES POWER TO GET AHEAD

If you are dissatisfied with your chances of getting ahead and are anxious
to do something about it, het·e is the solution to your problem. A great field
is opening up In DIESEL MOTORS AND ENGINEs for ambitious men between the
ages of 18 and GO who are mechanically inclined. DIESEL POWER Is sweeping the
world, and why shouldn't It? It is the most economical power known to man.
Diesel engines will burn the very poorest grade of oil with relatively high
efficiency.
For these and many other reasons, Diesel Power is rapidly and surely replacing every other form of power, and it Is destined in a few years to be the
I'RIME motive power for driving generators, automobiles, airplanes, locomotives,
trucks, buses, tractors, steamships, hoists, cranes, as well as a great many other
kinds of machinery. Now, due to the fast development of Diesel Power, we are
cooperating with various corporations to prepare and recommend mt>n to install,
supervise, and maintain Diesel equipmeat. Do you want one of these jobs? We
must have men right away, or corporations that are promoting the Diesel industry will be seriously delayed. They cannot hope to make pt•ogt·ess unless
men are available who understand Diesel engi!Jeering. That Is why we are
making such an e!l'ort to fulfill our part in developing competent men for
these jobs. Now, don't say you have nevt'r had a chance to get a good job if
you fall to send in the enclosed card.
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Therefore, it is reasonable to believe that those men who ·enter this great
and fast growing Industry will ultimately reach a goal that will surpass all
others. All that lt is necessary for you to do to find out bow you may secure
one of these positions that at·e open to you in this field is to fill out the enrloSPt\ rnrd and drop it in the mail box. The card doesn't even require a
Stamp. DON'T DELAY! Send in this card AT ONCE.

After this circular had been in use for a year or more, respondents
made certain changes in its language, but the substance remained
essentially the same.
The circular is in all instances accompanied by a postal card on
which postage is prepaid by respondents, and which is to be filled
out and signed by those desiring further information with respect to
Diesel Engines Training. The pertinent portion of this card reads
as follows:
Please send me infot·mation on how to secure a JOB in the DIESEL MOTOR and
ENGINE INDUSTRY in the Shortest possible time.

When the card is received at the respondents' office in Muncie,
Ind., the name of the sender, together with his address and other
pertinent information, is forwarded by the respondents to the particular sales district in which the prospect resides, and this information
is turned over to one· of respondents' salesmen, who proceeds to contact the prospect and undertake to sell him the course of instruction.
PAn. 7. The record contains the testimony of numerous persons
residing in various sections of the United States who were solicited
by respondents' agents, and many of whom purchased the course of
study as a result of such solicitation. The testimony of these witnesses shows, and the Commission finds, that among the statements
and representations made by respondents through their agents to
prospective purchasers were the following:
1. That because of the great increase in the use of Diesel engines
during recent years, unusual and unprecedented opportunities for
E>mployment in the operation and maintenance of such engines are
available to persons completing respondents' course of study.
2. That respondents' school is able to and does in fact obtain employment for its students upon completion of the course of study,
and that employment is in fact assured or guaranteed upon completion of such course.
3. That the agents or salesmen soliciting prospective students are
themselves representatives of Diesel engine manufacturers, that respondents' course of study is offered by or in connection or cooperation with such manufacturers, and that employmE>nt will be given to
prospective students by such manufacturers upon the completion of
respondents' course of study.
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4. That employment will be provided the student while he is pmsuing respondents' course of study.
The Commission further finds that the effect of certain of these
oral representations made by the respondents through their agents
was increased and accentuated by the circular referred to above.
Especially is this true as to the representation with respect to the
unusual opportunties for employment existing in the Diesel engine
field for persons completing respondents' course of study, and the
representation that respondents' course of study is offered by or in
connection or cooperation with manufacturers of Diesel engines.
PAR. 8. No specific reference is made by respondents in either their
circular or the postal card which accompanies it to a correspondence .
course of study, nor do respondents' agents usually disclose to the
prospective purchaser that they are undertaking to sell such prospect
a correspondence course of study. Rather, the matter is presented
to the prospect in such manner as to make it appear that the prospect
is being afforded ,an opportunity to "apply" for Diesel engine training. The prospect is frequently told by the agent that only a certain
number of applicants for the training can be accepted from that
particular vicinity. The document presented to the prospect for
execution begins with the sentence, "Please accept my application for
your complete Diesel engine training." This document however is,
in fact, a contract under which the prospect subscribes for respondents' correspondence course of study and agrees to pay a stipulated
amount therefor.
PAR. 9. The evidence shows, and the Commission finds, that while
there has been during recent years a substantial increase in the use
of Diesel engines, such increase has not resulted in opening up any
unusual field for employment. The testimony of competent experts
introduced as witnesses at the instance of the Commission discloses
that almost invariably a Diesel engine purchased by a manufacturing
plant simply takes the place of some other form of power formerly
used by the purchaser, and that usually the employees who formerly
operated the old equipment are used to operate the Diesel engine.
After a limited amount of instruction such employees are fully capnble of operating the Diesel engine, and it is usually unnecessary that
any new persons be employed.
This is true in the field of transportation as well as in the field of
manufacture. When a railroad changes from steam or some other
form of motive power to Diesel engines, the same train crews who
operated the old £>quipment are almost invariably used on the Diesel
trains. Likewise, concerns substituting Diesel engines for gasoline
engines in the operation of motor trucks and buses use their old
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employees to operate the new equipment. Usually an employee who
has operated a truck or bus propelled by a gasoline motor is equally
as competent to operate a truck or bus propelled by a Diesel engine.
Shop crews who have maintained old equipment are ordinarily
retained to maintain the Diesel equipment.
The Commission therefore finds that there is no factual basis for
respondents' representation that great and unusual opportunities for
employment in the Diesel engine field are open to graduates of respondents' school. \Vhile respondents may have been able, in
exceptional cases, to find employment for a few of their graduates,
it is impossible for respondents to obtain employment for any substantial number or percentage of their graduates. In no event can
employment be assured or guaranteed.
The Commission further finds that none of respondents' agents or
salesmen are representatives of Diesel engine manufacturers, nor is
respondents' course of study offered by or in connection or cooperation with such manufacturers. No employment is provided respondents' students while they are pursuing the course of study.
PAR. 10. The Commission therefore finds that the representations
made by the respondents through their advertising literature and
through their agents and salesmen, as aforesaid, are grossly
exaggerated, false, deceptive, and misleading.
PAR. 11. The Commission further finds that the use by the respondents of the acts and practices herein described has the tendency and
capacity to mislead and deceive a substantial portion of the purchasing public with respect to respondents' course of study and the opportunities for employment afforded thereby, and to cause such
portion of the public to purchase respondents' course of study and
instruction as a result of the erroneous and mistaken belief engendered by the respm1d.ents. In consequence, trade has been diverted
unfairly to the respondents from their competitors.
CONCLUSION

The acts and practices of respondents National Institute, Inc.,
Clayton R. Hastings and John C. Smith, as herein found, are all
to the prejudice and injury of the public and of respondents' competitors, and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having b£'en heard by the Federal Trade Comtnission upon the c.omplaint of the Commission, the answer of respondents, testimony and other evidence taken before trial examiners

404

FEDERAL TRADE COMMISSION DECISIONS

Order

331~.

T. C.

of the Commission theretofore duly designated by it, in support o£
the allegations of the trial examiners upon the evidence and the
exceptions thereto, and brief filed by R. A. :McOuat, attorney for the
Commission (no brief having been filed by respondents and oral
argument not having been requested); and the Commission having
made its findings as to the facts and its conclusion that certain of
the respondents have violated the provisions of the Federal Trade
Commission Act.
It ia ordered, That respondents National Institute, Inc., a corporation, trading as Diesel Engines Training, or trading under any other
name, its officers, and Clayton R. Hastings and John C. Smith, individually and as officers of said corporation, and said respondents'
representatives, agents, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale
and distribution in commerce, as "commeree" is defined in the Federal
Trade Commission Act, of their course of study or instruction on
Diesel engines, do fourth with cease and desist from representing:
1. That unusual or unprecedented opportunities for employment in
the Diesel engine field are available to persons completing respondents' course of study.
2. That respondents obtain employment for their students upon the
completibn of respondents' course of study, or that employment is
assured or guaranteed to such students.
3. That respondents' agents or salesmen are representatives of
Diesel engine manufacturers.
4. That respondents' course of study is offered by or in connection
or cooperation with Diesel engine manufacturers, or that employment
will be given to respondents' students by such manufacturers.
5. That employment will be provided respondents' students while·
they are pursuing said course o£ study.
It i8 further ordered, That said respondents shall, within 60 days
after service upon them o£ this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
It i8 further ordered, That this proceeding be, and it hereby is,
dismissed as to respondent Seth E. Rowdabaugh.
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ISIDORE HALPERIN AND MORRIS ORENSTEIN TRADING
AS WELLWORTH SALES COMPANY
COl\IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGUESS APPROVED SEPT. 26, 1914

Docket 3410.

Complaint, June 30, 1938-Decision, June 30, 1941

Where two individuals engaged in the competitive interstate sale and distribution
of watches, cameras, china and silverware, clocks, cigarette lighters, jewelry,
cosmetics, bedding,, kitchenware, and other articles of merchandise(a) Made use of sales plan or method involving distribution of advertising or
sales circulars and pull cards to prospective customers or representatives to
induce them to sell said merchandise by means of a game of chance, gift
enterprise, or lottery scheme, under a plan by which the particular article
of merchandise received by customer and price paid therefor were determined
and disclosed by pull card tab selected and detached by him, and operator
of card, after selling all articles listed thereon and remitting amounts
charged therefor to said individuals, who thereupon shipped him the merchandise thus sold, was compensated by an article which they included for
him as a premium, or at his option, by deduction of cash premium from
amount remitted; and thus, notwithstanding inconsistent and subterfuge
"NOTICE TO PURCHASERs" on said pull tab device, advising customer of privilege
of buying given article at price shown, or declining it,Supplied to and placed in the hands of others means of conducting lotteries in
the sale and distribution of their said merchandise in accordance with
aforesaid sales plan, involving game of chance to procure an article of
merchandise at much less than its normal price, contrary to established public
policy of the United States Government and in violation of criminal laws, and
in competition with many who, unwilling to use such or other method contrary
to public policy, refrain therefrom;
With result that many persons were attracted by their said sales method and
by the element of chance Involved therein and were thereby induced to buy
and sell their merchandise in preference to that of their said competitors,
whereby trade was unfairly diverted from such competitors to them;
(b) 1\lade such false and misleading representations and statements in aforesaid
advertising circulars as "Free gifts-valuable premiums without cost to
you" and "Two extra surprise gifts free"; facts being that none of their
articles of merchandli:ie designated as premiums or gifts was given away
"free," but Instead was delivered os compensation for services rendered; the
price thereof was Included In that of other articles of merchandise which
representatives had to sell, or procure the sole of, before receiving such
premiums or gifts; ond, for a number of premiums, certain sums of money
had to be paid in addition to f:ervices rendered; and
(c) Made such false ond misleading r£>presentations and statements therein
as "42 pee. well-known silver tableware"; when in fact their merchandise
designated as "sliver tableware" was not made of solld silver, but of metal
plated with sliver;
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With capacity and tendency to mislead and deceive a sub;;tantial portion of the
purchasing public into the erroneou~ belief that such representations were
true and into the purchase of substantial quantities of their products as a
result of such erroneous belief, whereby trade was unfairly diverted from
their competitors to them:
Held, That such acts and practices were all to the prejudice and Injury of the
public, and their competitors, and constituted unfair methods of competition
in commerce.

Before Mr. Randolph Preston, trial examiner.
"Air. D. 0. Daniel and Mr. L. P. Allen, J'r., for the Commission.
Nash&: D011ffl,(3lly, of 'Vashington, D. C., and lllr. Arthur D. Herrick,
of New York City, for respondents.
Col\IPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Isidore Halperin and
:Morris Orenstein, individually and trading as 'Vellworth Sales Co.,
hereinafter referred to as respondents, have violated the provisions of
the said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:
PARAGRAPH 1. Respondents, Isidore Halperin and Morris Orenstein, are copartners trading under the name of 'Vellworth Sales Co.,
with their principal office and place of business located at 46 East
llroadway, New York, N. Y. Respondents are now, and for some
time last past have been, engaged in the sale and distribution of
watches, cameras, china and silverware, clocks, cigaret lighters, jewdry, cosmetics, bedding, kitchenware, and other articles of merchandise, in commerce between and among the various States of the United
States and in the District of Columbia. Respondents cause and have
caused said products when sold to be shipped or transported from
their place of business aforesaid to purchasers thereof in the various
States of the United States and in the District of Columbia, at their
respective points of location. There is now, and has been for some
time last past, a course of trade by said respondents in such merchandise in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct of
said business, respondents are in competition with other individuals
and partnen,hips and with corporations en,(!aged in the sale ami distribution of similar or like articles of merchandi.,e, in commerce between and among the various Stutes of the United States and in the
District of Columbia.

WELLWORTH SALES CO.
405

407

Complair.t

PAR. 2. In the course and conduct of their business, as described in
paragraph 1 hereof, respondents sell and distribute said articles of
merchandise by means of a game of chance, gift enterprise, or lottery
scheme. The respondents distribute or cause to be distributed to representatives and prospective representatives certain advertising literature, including a sales circular. Respondents' merchandise is distributed to the purchasers thereof in the following manner:
A portion of said sales circular consists of a list on which there are
designatt'd a number of itpms of nwrchandise and the prices thereof.
Adjacent to the list is printed and st't out a device commonly called a
pull card. Said pull card consists of a number of tabs, under each of
which is concPaled the name of an article of merchandise and the
price thereof. The name of the article of merchandise and the price
therpof are so concealPd that purchasers or prospective purchasers
of the tabs or chances are unable to ascertain which article of merchandise they are to receive or the price which they are to pay until after
the tab is separated from the card. 'Vhen a purchaser has detached a
tab and learned what article of merchandise he is to receive and the
price thereof, his name is written on the list opposite the named
article of merchandise. Some of said articles of merchandise have
purported and represented retail values and regular prices greater
than the prices designated for them, but are distributed to the consumer for the price designated on the tab which he pulls. The apparent greater values the regular prices of some of said articles of
merchaiHilise, as compared to the price the prospective purchaser will
.be required to pay in the event he secures one of said articles, induces
members of the purchasing public to purchase the tabs or chances in
the hope that they wi11 receive articles of merchandise of far greater
value than the designated prices to be paid for same. The fact as to
whether a purchaser of one of said pull card tabs receiYes an article
which has greater value and a higher regular price than the price
designated for same on such tab, which of said articles of merchandise a purchaser is to recei,·e, and the amount of money which a pur~haser is required to pay, are determined wholly by lot or chance.
'Vhen the person or representati,·e operating the pull card has suceeedecl in selling all of the tabs or chances. collected the amounts called
for, and remitted the said sums to the respondents, the said respondents thereupon ship to said representative the merchandise designated
on said card, together with a }H'l'mium for the repre~enta~i\e U:, compensation for operating the pull cal'll and selling the said merchandise.
Said operator delh·ers the merchandise to the purchasl'rs of tabs from
said pull card inncconlance "ith the li~t fillt•d out when the taL.., wt•re
df'taelwd from the pull card.
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Respondents sell and distribute and have sold and distributed varicms assortments of said merchandise and furnish and have furnished
various pull cards for use in the sale and distribution of such merchandise by means of a game of chance, gift enterprise, or lottery scheme.
Such plan or method varies in detail but the the above described plan
or method is illustrative of the principle involved.
PAR. 3. The persons to whom respondents furnish the said pull
cards use the same in purchasing, selling, and distributing respondents'
merchandise in accordance with the aforesaid sales plan. Respondents thus supply to and place in the hands of others the means of conducting lotteries in the sale of their merchandise in accordance with
the sales plan hereinabove set forth. The use by respondents of said
method in the sale of their merchandise and the sale of such merchandise by and through the use thereof and by the aid of said method
is a practice of the sort which is contrary to an established public
policy of the Government of the United States and which is in violation of criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
the apparent normal retail price thereof. l\Iany persons, firms, and
corporations who sell or distribute merchandise in competition with
the respondents, as above alleged, are unwilling to adopt and use said
method, or any method involving a game of chance or the sale of a
chance to win something by chance, or any method which is contrary
to public policy, and such competitors refrain therefrom. Many persons are attracted by respondents' said method and by the element of
chance involved in the sale of such merchandise in the mamwr above
described, and are thereby induced to buy and sell respondents' merchandise in preference to merchandise offered for sale and sold by said
competitors of respondents who do not use the same or an equivalent
method. The use of said method by respondents, because of said
game of chance, has the capacity and tendency to, and does, unfairly
divert trade and custom to respondents from their said competitors
who do not use the same or an equivalent method.
PAR. 5. In the course and conduct of their business, as hereinabove
related, respondents cause and have caused various false, deceptive
and misleading statements to appear in their advertising matter as
aforesaid, pf which the following are examples but a.re not allinclusive:
FrPe Gifts-Valuable l'rcminms without eost to you
Select any gift from this folc.ler that you desire. It will be yours at absolutelY
no cost
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2 extra surprise gifts free
l<'uEID-Choiee of one of the!<e extraordinary Tttlues-Fru:E

Others of saiu statements and representations appearing in respondents' said advertising matter are as follows:
All shipping charges are paid by us
We pt·epay all shipping charges right to your door
42 pee. well known silver tableware

PAn. 6. In truth and in fact, none of respondents' so-calleu premiums

or gifts are given away "free'' or without cost, but said premiums
or gifts, which are represented as being "free" to said representatives,
are either purchaseu with labor by them or the price of said premiums
or gifts is included in the price of other articles of merchandise which
the representatives must sell or pro-cure the sale of before saiu premiums or gifts can be procured by them. For a number of premiums
or gifts certain sums of money must be paiu by said representatives
in aduition to the labor pedormeu or services renuered. Respondents uo not pay all shipping charges on their said products, but said
representatives are requireu to pay certain specified sums of money
as shipping charges on a number of respondents' said art~cles of
merchandise.
\Vhen the woru "silver" is used in describing a product, the purchasing public understands it to mean that the product is made of
- solid silver. The use of the word "sih'er" by respondents in describing their saiu tableware causes, and has caused, the purchasing public
to believe that said tableware is made of solid silver. Respondents'
said "silver" tableware is not made of solid silver, but, on the contrary,
is made of inferior metal plated with silver..
PAR. 7. The use by respondents of the false, deceptive, and misleading statements and representations set forth herein has had, and now
has, the capacity and tendency to mislead and deceive, and has misled
and deceived, a substantial portion of the purchasing public into the
t:>rroneous belief that such statements and representations are true, and
into the purchase of substantial quantities of said respondents' prodnets as a result of such erroneous belief. There are, among the competitors of respondents as mentioned in paragraph 1 herf'of, manufacturers and distributors of like and similar products who do not make
such false, deceptive, and misleading statements and representations
concerning their products. By the statements and representations
aforesaid, trade is unfairly diverted to respondents from such competitors, and, as a result thereof, substantial injury is being done, and
has been done, by respondents to competition in commerce among an(l
between the various States of the United States and in the District
of Columbia.
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PAR. 8. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice of the public and of respondents' competitors and constitute unfair methods of competition in cumnwrce
within the intent and meaning of the Federal Trade Commission .Act.
REPORT, FINDINGS AS TO THE FACTS, AND 0HDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 30, A. D., 1938, issued and
subsequently served its complaint upon the respondents, Isidore Halperin and Morris Orenstein, individually and trading as Wellworth
Sales Co., charging them with the use of unfair methods of competition in commerce in violation of the provisions of said act. After the
issuance of said complaint and the·filing of respondents' answer thereto, testimony and other evidence in support of the allegations of said
complaint were introduced by D. C. Daniel and L. P. Allen, Jr., attorneys for the Commission, and in opposition to the allegations of the
complaint by Hornce J. Donnelly, attorney for the respondents, before
Randolph Preston, a trial examiner of the Commission theretofore
duly designated by it, and said testimony and other evidence were duly
recorded and filed in the office of the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commission
on said complaint, answer thereto, testimony, and other evidence, report of the trial examiner upon the evidence and exceptions filed thereto, brief in support of the complaint (no brief having been filed by the
respondents or oral argument requested), and the Commission having
duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents Isidore Halperin and Morris Orenstein
are copartners trading under the name "\Vellworth Sales Co., with their
principal office and place of business located at 46 East Broadway, New
York, N.Y. Respondents are now, and for some time last past have
been, engageu in the sale and distribution of watches, cameras, china
and silverware, clocks, cigarette lighters, jewelry, cosmetics, beduing,
kitchenware, and other articles of merchandise in commerce among
and between the various States of the United States anu in the District
of Columbia. Respondents cause, and have caused, said products, when
sold, to be shipped or transported from their place of business in the
State of New York to purchasers thereof located in various other
StatBs of the United States. Respondents maintain, and at all times
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mentioned herein have maintained, a course of trade in said merchandise in comnwrce among and between the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of their said business the respondents are engaged in competition with other individuals a11d partnerships and with corporations engaged in the sale and distribution of
similar or like articles of merchandise in commerce among and between
the various States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their business the respondents
distribute advertising or sales circulars by the United States mails to
prospective customers or representatives located in various States of
the United States, for the purpose of inducing such customers to sell
respondents' merchandise by means of a game of chance, gift enterprise, or lottery scheme commonly known as a pull card device. These
circulars contain pictorial representations and descriptive matter with
reference to merchandise offered as compensation for the sale of certain of respondents' merchandise, which merchandise is likewise described by pictorial representations, and otherwise, on said circulars.
Each of said circulars contains what is commonly known as a pull card
device.
Said pull card device consists of a number of tabs, under each of
which are concealed the name of an article of merchandise and the
price thereof. The name of the article of merchandise and the price
thereof are so concealed that purchasers and prospective purchasers
are unable to ascertain which articles of merchandise they are to receiYe
or the prices to be paid therefor until after the tabs are separated or
removed from the said pull tab device. ~\djacent to said device there
is a list of the articles of merchandise and the prices thereof corresponding to the various articles of merchandise and the prices thereof,
as concealed under said tabs. 1Vhen a purchaser has detached a tab
and learned what article of merchandise he is to receive and the price
thereof, his name is written on the list opposite the named article of
merchandise. Some of said articles of merclwndise have retail values
und regular prices greater than the prices so designated for them but
are distributed to the consumer or purchaser for the price designated
on the tab which he pulls or remows from said device. The apparent
greater values and regular prices of some of said articles of merchandise as compared to the prices the prospecth·e purchaser will be required
to pay in the event he secures one of said articles of merchanJise
induces members of the purchasing or consuming public to select and
pull the tabs in the hope that they will receive articles of merchandise
of far greater value than the designated prices to be paid therefor.
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The specific article which the purchaser receives, the amount of money
which is required to be paid, and the obtaining of an article of greater
value than the prices designated therefor are thus determined wholly
by lot or chance.
'When the person or representative operating the· pull card has suc(·eeded in selling all of the articles of merchandise listed under said
tabs and has collected the amounts charged therefor, such sum is then
remitted to the respondents and the respondents thereupon ship to
said representative the merchandise sold by means of said device by
said representative, together with a premium for the representative as
compensation for operating the device and selling and distributing the
said merchandise. Such premium is selected by said representative
from articles of merchandise picturized in said sales or advertising
circular. If the said representative so desires, he may deduct a cash
premium in lieu of said merchandise premium. Said representative
delivers the articles of merchandise to the purchaser thereof in accordance with the list filled out when the tabs were removed or detached
from the device as above described. The advertising circular containing such pull card device contains all of the instructions which are
given to the representative for the operation of said pull card device
and the obtaining of the merchandise and premiums from the
respondents.
Immediately above said pull tab device, there appears the following:
NOTICE TO PUR<JIIASERs--On the back of £>ach slip is print<•d the price of an
article. If after deliberation you decide that you want to buy the article pay the
holder of this book the price shown on slip. If you do not want the article, you
need not buy it.

The Commission finds that regardless of said notice the said articles
of merchandise have been, and are, in fact, sold and distributed by
means of said pull card device in accordance with the sales plan or
method hereinabove described. The successful operation of respondents' sales plan is dependent upon the ability of the operator to sell all
the articles listed so as to permit remittance of the required amount to
the respondents in order to obtain the merchandise purchased. The
purchaser knows the articles listed and the price to be paid therefor
before he selects and removes the tab from the pull tab device. The
element of chance is the amount of money to be expended and the specific article to be purchased. The operation of the plan strictly in accordance with the above "Notice to Purchasers" would not tend to net
the operator a return sufficient to warrant completion of the plan and
would thereby make the plan inoperative, and to this extent such notice
is merely a subterfuge.
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Furthermore, all the instructions received by the representative or
operator are contained in the advertising circular forwarded by the
respondents, and there is no direction as to what should be done in the
event all of the articles of merchandise are not sold or information as
to the premium or compensation which can be obtained by such representative or operator in the event a purchaser refuses to accept the
article listed on the tab removed from the pull tab device. Instead,
said circulars contain the following or some similar instruction:
You collect the purchase price from your friend and after you have sold the 23
articles in this manner detach and fill out the order blank and mail it to us with
the $7.99 you have collected. Immediately upon receipt of your order we will
send you the 23 articles, as well as your reward gift. The prices ot the 23 articles
range from 9¢ to 39¢-no more.

The order blank usually furnished by the respondents reads in part
as follows:
A.tter you have sold the 23 articles of merchandise and collected $7.99 fill out
this blank stating the correct number of pt·emiurus you have selected • • •.
Please ship at once, all charges prepaid, the 23 articles of merchandise I sold
amounting to $7.09 and one of the valuable premiums.

4. The Commission finds that the persons or representatives to
whom res}:>Ondents have furnished or distributed said sales or advertising circulars, containing said pull card device, use, and have used,
the same in purchasing, selling, and distributing respondents' merchandise in accordance with the sales plan or method hereinabove described.
Respondents have thus supplied to and placed in the I1ands of others a
means of conducting lotteries in the sale and distribution of their said
merchandise in accordance with the sales plan or method hereinabove
described. Such merchandise has thus been sold or distributed by
means of a game of chance; gift enterprise, or lottery scheme, and respondents have reaped the benefits therefrom. The use by the respondents of said sales plan or method in the sale of their merchandise,
and the sale of said merchandise by and through the use thereof and by
the aid of said sales plan or method is a practice of a sort which is contrary to an established public policy of the Government of the United
Stutes and in violation of the criminal laws.
PAR. 5. The sale of merchandise to the purchasing public in the manner above described involves a game of chance or the sale of a chance to
procure an article of merchandise at a price much less than the apparent
norn.a I retail price thereof. Many p('rsons, firms, and corporations
who sell or distribute merchandise in competition with respondents in
commerce among and between the various states of the United States
are unwilling to adopt and use said method or any method involving a
game of chance or a sale of a chance to win something by chance, or
PAR.
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any method which is contrary to public policy, and such competitors
refrain therefrom. :Many persons are attracted by respondents' said
method and by the element of chance involved in the sale of such mer·
chandise in the manner above described and are thereby induced to buy
and sell respondents' merchandise in preference to merchandise offered
for sale and sold by said competitors of respondents who do not use the
same or an equivalent method. The use of said method by respondents, because of said game of chance, has a capacity and tendency to,
and does, unfairly divert trade to respondents from their said competitors who do not use the same or an equivalent method.
PAR. 6. In addition to the acts and practices hereinabove described,
the respondents also cause, and have caused, various false, deceptive,
and misleading statements to appear in their various advertising circulars, of which the following are typical examples:
Free gifts-valuable premiums without cost to you.
Select any gift from this folder that you desire. It will be yours at absohrtelY
no cost.
2 extra surprise gifts free.
FREE---Choice of one of these extraordinary values-Fru!:El.
42 pee. well known silver tableware.
PAR. 7. The statements and representations hereinabove set out are
false, deceptive, and misleading. None of respondents' articles of
merchandise designated as premiums or gifts are given away "free,"
but, instead, said articles of merchandise which are represented as
being "free" to said representatives are in fact delivered as compensa·
tioa for services rendered, and the price thereof is included in the price
of other articles of merchandise which the representatives must sell, or
procure the sale of, before said premiums or gifts can be procured by
them. For a number of premiums or gifts.certain sums of money must
be paid by said representative in addition to the labor performed or
services rendered.
Respondents' merchandise designated as "silver tableware" is not
mane of solid silver but on the contrary is made of metal plated with
silver.
PAR. 8. The use by the respondents of the false, deceptive, and rois·
leading statements and representations as set forth herein has had, and
now has, the capacity and tendency to mislead and deceive, and has
misled and deceived, a substantial portion of the purchasing public
into the erroneous belief that such statements and representations are
tru:~ and into the purchase of substantial quantities of respondents'
products as the result of such erroneous belief, and as a result trade
has been unfairly diverted to the respondents from their competitors
who are likewise engaged in the sale and distribution of similar or like
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articles of merchandise in commerce among and between the· various
States of the United States and in the District of Columbia.
CONCLUSION

The acts and practices of the respondents as herein found are all tO>
the prejudice and injury of the public and of respondents' competitors
and constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission· Act.
ORDER TO CE..ASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of the respondents, testimony and other evidence taken before Randolph Preston, a
trial examiner of the Commission theretofore duly designated by it,
in support of the allegations of the complaint and in opposition thereto,
report of the trial examiner upon the evidence and exceptions filed
thereto, and brief filed in support of the complaint, and the Commission having made its findings as to the facts and its conclusion that.
said respondents have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the Tespondents, Isidore Halperin and :Morris
Orenstein, individuals trading as 'Vellworth Sales Co. or under any
oth~r trade name, and their respective agents, representatives, and
employees, directly or through any corporate or other device, in connection with the offering for sale, sale and distribution of watches,
cameras, china, silverware, clocks, cigarette lighters, jewelry, cosmetics.
bellding, kitchenware and other articles of merchandise in commerce
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
1. Supply~ng to or placing in the hands of others pull cards or other
devices which are to be used, or may be used, in the sale or distribution
of said merchandise to the public by means of a game of chance, gift
~nterprise, or lottery scheme;
2. Shipping, mailing, or transporting to agents or distributors or to
members of the public, pull cards or other devices which are to be used,
or may be used, in the sale or distribution of said merchandise to the
public by means of a game of chance, gift enterprise, or lottery scheme;
3. Selling or otlwrwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme;
4. Using the term "free" or any other term of similar import or
meaning to describe or refer to goods, wares, or merchandise which are
given as compens~tion for services rendered;
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5. Using the unqualified term "silver" to designate or describe tableware or other articles of merchandise which are only plated with silver.
It is further ordered, That the respondents shall, within 60 days after
service upon them of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with this order.
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IN TIIE MATIER OF

J. M. TAYLOR CO., INC., AND SAMUEL NITKE, CHARLES
MYERS, AND ISADORE STEIN
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3567. Complaint, Aug. 31, 1938-Decision, June 30, 1941
Where an Individual, acting through a corporate instrumentality engaged in
the competitive interstate sale and distribution of electric razors, clocks,
electric mixers, traveling bags, pen and pencil sets, Glolite lighters, highball glasses, and other articles of merchandiseFurnished various devices and plans of merchandising which involved the operation of games of chance, gift enterprises, or lottery schemes by . which
said merchandise was sold or distributed to the ultimate consumer wholly
by lot or chance, and distribution by mail and other means of ~ertain
literature and instructions including, among other things, push cards, for
use, as typical, under a sales plan providing that a purchaser paid from
1 cent to 25 cents depending on the number disclosed by disk chosen, and
that the person who, by chance, selected that 1 of 30 feminine names on
card corresponding to name concealed under card's large master seal received
a set of "6 Strip Tease Highball Glasses, valued at $7.50,'' as did the
operator; and thus
Supplied to and placed in the hands of others means of conducting lotteries in
the sale of his merchandise, in accordance with aforesaid sales plan, involv·
fng game of chance to procure an article at much less than usual price
thereof, contrary to established public policy of the United States Government, and in violation of criminal laws, and in competition with many
who, unwilling to use such or other method contrary to public policy,
refrain therefrom;
With result that many persons were attracted by his said sales plan and the
element of chance Involved therein and were thereby induced to buy and
sell his merchandise In preference to that of his said competitors, and trade
was unfairly diverted to it from them:
Held, That such acts and practices were all to the prejudice and Injury of the
public and his competitors, and constituted unfair methods of competition
in commerce.

Before Mr. Randolph Preston and Mr. Arthur F. Thomas, trial
examiners.
·
Mr. D. 0. Daniel and Mr. L. P~ Allen, Jr. for the Commission.
Nash & Donnelly, of 'Vashington, D. C., for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said net, the Federal
Trade Commission, having reason to believe that J. M. Taylor Co.,
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Inc., a corporation, and Samuel Nitke, Charles Myers, and Isadore
Stein, individuals, hereinafter referred to as respondents, have violated the provisions of said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the interest
of the public, hereby issues its complaint stating its charges in that
respect as follows :
PARAGRAPH 1. Respondent, J. M. Taylor Co., Inc., is a corporation
organized and existing under the laws of the State of New Jersey,
with its principal office and place of business located at 358 Fifth
Avenue, New York, N.Y. Respondent, Samuel Nitke, an individual,
is sole owner of J. M. Taylor Co., Inc. Respondent, Charles Myers,
is an individual, and an employee of the corporate respondent. Respondent, Isadore Stein, is an individual, and is in charge of the
actual operation of the business of the corporate respondent as an
employee of said corporation. Respondents, Samuel Nitke and
Charles Myers, formulate, control, and direct the practices and policies of J. M. Taylor Co., Inc. All of individual respondents have
their offices at the same address as corporate respondent. Said respondents act together with and in cooperation with each other in
doing the acts and things hereinabove alleged. Respondents are
now, and for some time last past hav~ been, engaged in the sale and
distribution of electric razors, clocks, electric mixers, traveling bags,
pen and pencil sets, Glolite lighters, highball glasses, and other articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia. Respondents cause and have caused said products, when sold, to be
transported from their place of business aforesaid to purchasers
thereof in the various States of the United States and in the District
of Columbia at their respective points of location. There is now and
has been for some time last past a course of trade by said respondents
in such merchandise in commerce between and among the various
States of the United States and in the District of Columbia. In the
course and conduct of said business, respondents are and have been
in competition with other corporations and individuals, and with
partnerships engaged in the sale and distribution of like or similar
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business as described in
paragraph 1 hereof respondents, in soliciting the sale of and in selling
and distributing their merchandise in commerce, furnish and have furnished various devices and plans of merchandising which involve the
operation of games of chance, gift enterpri~es, or lottery schemes by
which said merchandise is sold and distributed to the ultimate con-
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sumers thereof wholly by lot or chance. The method or sales plan
adopted and used by respondents was and is substantially as follows:
Respondents distribute and have distributed to the purchasing public in commerce certain literature and instructions including, among
other things, push cards, order blanks, illustrations of their said products, and circulars explaining respondents plan of selling merchandise
and of allotting it as premiums or prizes to the operators of said push
cards. One of respondents' push cards bear 30 feminine names with
ruled columns on the reverse side thereof for writing in the name of
the customer opposite the feminine name selected. Said push card
has 30 small, partially perforated disks on the face of which is printed
one of the feminine names printed alphabetically on the reverse side
of the card. Concealed within each disk is a number which is disclosed
when the disk is pushed or separated from the card. The push card
also has a large master seal, and concealed within the master seal is
one of the feminine names appearing on the reverse side of said card.
The push card bears legends or instructions as follows:
Name Under Seal Receives

6
EACH GLASS
DIFFERENT

(Cut)

STBil' TEASE
HIGHBALL GLASSES

$7.50

Value
This is 'what you see on
the outside of the glass.

This Is what happens ,
when you turn the glass
around or take a peep inside.

B
(Cu

t)

BE FIRST IN YOUB CROWD

A Floor Show In Every Drink
Numbers Under 25 Pay What You Draw
Numbers Over 25 Pay Only 25¢-No Higher

Respondents fumish said representatives with additional instructions to be used in connection with said push cards, some of which are
as follows:
HOW TO OllTADI YOUR
STRll' TEASE GLASSES

This card consists of girls' names-beneath each name Is a concealed number
which shows the amount the person selecting that particular name is to pay for
participating In this opportnnity.
These concealed numbers range from 1 to 25. All numbers over 25 pay 25~
only. For Instance, If you punch numbt>r 1 you pay 1¢. If you punch number
10 you pay 10¢. If you punch number 25 you pay only 25¢. Remember, you
pay nothing higher than 2.1¢--25¢ is the maximum cost (total $6.45).
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When all names have been punched, you then remove the large seal and disclose the winner-the person who punched the corresponding name is awarded
One (1) set of 6 Strip Tease Highball Glasses, valued at $7.50.
And, for your efforts, you also receive one set of 6 Strip Tease Highball
Glasses, valued at $7.50.
Upon receipt of your order (see other side) with the $6.45, remittance (or
we will ship C. 0. D., F. 0. B., New York), we w!II Immediately ship you
TWO (2) sets of 6 glasses in each (total 12 glasses), One (1) set or 6 glasses
of which may be given the holder of the name under the large seal-the other
set of 6 may be retained by you.

• • • • •
Sales of respondents' products by means of said push cards are
made in accordance with the above-described legends and instructions.
Said prizes or premiums are allotted to the customers or purchasers
in accordance with the above legends and instructions. The said
articles of merchandise are thus distributed to the purchasing public
wholly by lottery or chance.
Respondents furnish and have furnished various push cards, accom·
panied by said order blanks, instructions, and other printed matter,
for use in the sale and distribution of their merchandise by means
of a game of chance, gift enterprise, or lottery scheme. The sales
plan or method involved in connection with the sale of all of said
merchandise by means of said push cards is the same as the one
hereinabove described, varying only in detail.
PAR. 3. The persons to whom respondents furnish the said push
cards use the same in purchasing, selling, and distributing respond·
ents' merchandise, in accordance with the aforesaid sales plan. Re·
spondents thus supply to and place in the hands of others the means
of conducting lotteries in the sale of their merchandise in accord·
ance with the sales plan hereinabove set forth. The use by respond·
ents of said sales plan or method in the sale of their merchandise and
the sale of said merchandise by and through the use thereof and by
the aid of said sales plan or method is a practice of a sort which is
contrary to an established public policy of the Government of the
United States and in violation of the criminal laws.
PAR. 4. The sale of merchandise to the purcl}.asing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
the normal retail price thereof. 1\fany persons, firms, and corpora·
tions, who sell or distribute merchandise in competition with the
respondents as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of a
chance to win something by chance, or any other method that is con·
trary to public policy and such competitors refrain therefrom. :Many
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persons are attracted by said sales plan or method employed by respondents in the sale and distribution of their merchandise and the
element of chance involved therein, and are thereby induced to buy
and sell respondents' mel'chandise in preference to merchandise offered
for sale and sold by said competitors of respondents who do not use
the same or an equivalent method. The use of said method by
respondents, because of said game of chance, has a tendency and
capacity to and does unfairly divert trade to respondents from their
said competitors who do not use the same or an equivalent method,
and as a result thereof substantial injury is being and has be~n done
by respondents to competition in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice of the public and of respondents'
competitors and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commissioll', on August 31, A. D. 1938, issued
and subsequently served its complaint upon the respondents, J. l\1.
Taylor Co., Inc.,. a corporation, and Samuel Nitke, Charles l\Iyers,
and Isadore Stein, individuals, charging them with the use of
unfair methods of competition in commerce in violation of the
provisions of said act. After the issuance of said complaint and
the filing of respondents' answers thereto, testimony and other
evidence in support of the allegations of said complaint were
introduced by D. C. Daniel and L. P. Allen, Jr., attorneys for
the Commission, and in opposition to the allegations of the complaint
by H. J. Donnelly, Jr., attorney for the respondents J.l\I. Taylor Co.,
Inc., and Samuel Nitke, before trial examiners of the Commission
theretofore duly designated by it, and said testimony and other evidence were duly rc·corded and filed in the office of the Commission.
Thereafter, this pruceeding regularly came on for final hearing before
the Commission on said complaint, answers thereto, testimony and
other evidence, report of the trial examiners upon the evidence and
exceptions filed thereto, briefs in support of the complaint and in
opposition thereto und oral argument before the Commission, and the
Commission having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
·
drawn therefrom.

422

FEDERAL TRADE COMMISSION DECISIONS
Findings

33 F. T. 0.

FINDINGS .AS TO THE FACTS

1. RPspondent Samuel Nitke is an individual having a
place of business at 345 'Vest Eighty-sixth Street, New York City,
N. Y. On or about December 15, 1937, said respondent caused a corporation to be organized under the laws of the State of New Jersey
known as J. M. Taylor Co., Inc., with its principal place of business
at 358 Fifth Avenue, New York, N.Y., all the capital stock of which
corporation being owned and controlled by said respondent Samuel
Nitke. No meetings of stockholders were ever held or officers or
directors elected for said corporation. Subsequent thereto, on October
7, 1938, said corporation was formally dissolved.
During the peri\;d of December 15, 1937, to October 7, 193$, said
respondent, acting by and through said corporation J. M. Taylor Co.,
Inc., was engaged in the sale and distriqution of electric razors, clocks,
electric mixers, traveling bags, pen and pencil sets, Glolite lighters,
highball glasses, and other articles of merchandise in commerce among
and between the various States of the United States and in the· District
of Columbia. Said respondent caused said products, when sold, to be
transported from his place of business in the State of New York to
purchasers thereof located in various other States of the United States.
During the times mentioned herein, respondent has maintained a
course of trade in sv,id articles of merchandise ]n commerce among and
between the various States of the United States.
PAR. 2. In the course and conduct of his said business respondent
has been in competition with other individuals and corporations and
with partnerships engaged in the sale and distribution of like and
similar articles of merchandise in commerce between and among the
various States of the United States.
PAR. 3. In the course and conduct of his said business in soliciting
the sale of and selling ana distributing said merchandise in commerce,
respondent furnished various devices and plans of merchandising
which involved the operation of games of chance, gift enterprises, or
lottery schemes, by which said merchandise was sold or distributed to
the ultimate consumer thereof wholly by lot or chance. The method
or sales plan adopted and used by said respondent was and is substantially as follows:
During the time:=; mentioned herein said respondent distributed by
United States mails and by other means in commerce, certain literature
and instructions, including, among other things, push cards, order
blanks, illustrations of his said products, and circulars explaining
respondent's plan of selling merchandise and allotting it as premiums
or prizes to the operators of said push caT;ds. One of respondent's
PARAGRAPH
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push cards contained 30 feminine names, with ruled columns on the
reverse side thereof for writing in the name of the customer opposite
the feminine name selected. Said push card had 30 small partially
perforated disks, on the face of which was printed one of the feminine
names printed alphabetically on the reverse side of the card. Concealed within each disk was a number, which was disclosed when the
disk was pushed or separated from the card. The push card also had
a large master seal, and concealed within the master seal was one of the
feminine names appearing on the reverse side of said card. The push
card bore legends or instructions as follows:
Name Under Seal Receives

6

STRIP

TEASE

HIGHBALL GLASSES

EACH GLASS
DIFFERENT

$7.50
Value
(Cut)

This is what you see on the
outside of the glass.

This is what happens when
you turn the glass around
or take a peep inside.
BE FIRST IN YOUR CROWD

A Floor Show In Every Drink
Numbers Under 25 Pay What you Draw
Numbers Over 25 Pay Only 25¢-No Higher

Respondent furnished said representatives with additional instructions to be used in connection with said push cards, some of which
were as follows:
HOW TO OBTAIN YOUR
STRIP TEASE GLASSES

This card consists of girls' names-beneath each name is a concealed number
which shows the amount the person selecting that particular name is to pay for
participating in this opportunity.
These concealed numbers range from 1 to 25. All numbers over 25 pay 25¢
only. For Instance, if you punch number 1 you pay 1¢. If you punch number
10 you pay 10¢. If you punch number 25 you pay only 25¢. Remember, you
pay nothing higher than 251.!-25¢ is the maximum cost (total $6.45).
When all names have been punched, you then remove the large seal and disclose the winner-the person who punched the corresponding name Is awarded
One (1) set of 6 Strip Tease Highball Glasses, valued at $7.50.
And, for your efforts, you also receive one set of 6 Strip Tense Highball
Glasses, valued at $7.50.
Upon receipt of your order (see other side) with the $6.45, remittance (or
we will ship C. 0. D., F. 0. n., New York), we will lmme<llately ship you

424

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F.T.C.

TWO (2) sets of 6 glasses in each (total12 glasses), One (1) set or 6 glasses
of which may be given the holder of the name under the large seal-the other

set of 6 may be retained by you.

• • • • • • •
Sales of respondent's products by means of said push cards were
made in accordance with the above described legends and instructions. Said prizes or premiums were allotted to the customers or
purchasers in accordance with the above legends and instructions.
The said articles of merchandise were thus distributed to the purchasing public wholly by lottery or chance.
Respondent furnished various push cards, a~companied by said
order blanks, instructions and other printed matter, for use in the
sale and distribution of his merchandise by means of a game of
chance, gift enterprise, or lottery scheme. The sales plan or method
involved ip connection with the sale of all of said merchandise by
means of said push cards was the same as the one hereinabove described, varying only in detail.
P Alt. 4. The persons to whom respondent furnished the said push
cards used the same in purchasing, selling, and distributing respondent's merchandise, in accordance with the aforesaid sales plan. Respondent thus supplied to and placed in the hands of others the
means of conducting lotteries in the sale of his merchandise in
accordance with the sales plan hereinabove set forth. The use by
respondent of said sales plan or method in the sale of his merchandise and the sale of said merchandise by and through the use thereof
and by the aid of said sales plan or method is a practice of a sort
which is contrary to an established public policy of the Government
of the United States and in violation of the criminal laws.
PAR. 5. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less
than the normal retail price thereof. Many persons, firms, and cor~
porations, who sell or distribute merchandise in competition with the
respondent as above alleged, are unwilling to adopt and use said
method or any methqd involving a game of chance or the sale of
a chance to win something by chance, or any other method that is
contrary to public policy and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondent in the sale and distribution of his merchandise and
the element of chance involved therein, and are thereby induced to
buy and sell respondent's merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent who do
not use the same or an equivalent method. The use of said method by
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respondent, because of said game of chance, has a tendency and
capacity to and does unfairly divert trade to respondent from his
said competitors who do not use the same or an equivalent method.
PAR. 6. The Commission further finds that there is no evidence
that the respondents Charles :Myers and Isadora Stein actively
participated in the acts and practices charged l.n the complaint.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury o£ the public and of respondent's
competitors and constitute unfair methods ·of competition in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint o£ the Commission, answer o£ the respondent, testimony and other evidence before trial examiners of
the Commission theretofore duly. designated by it in support o£ the
allegations o£ said complaint and in opposition thereto, report of
the trial examiners upon the evidence and exceptions filed thereto,
briefs filed herein and oral arguments of counsel, and the Commission having made its findings as to the £acts and its conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act.
It i8 ordered, That the respondent Samuel Nitke, his representatives, agents, and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale and distribution of electric razors, clocks, electric mixers, traveling bags,
pen and pencil sets, Glolite lighters, highball glasses, and other
articles of merchandise in commerce as "commerce" is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Supplying to or placing in the hands of others, push cards or
other devices which are to be used, or may be used, in the sale or
d~stribution of said merchandise to the public by means of a game of
chance, gift enterprise, or lottery scheme.
2. Shipping, mailing, or transporting to members of the purchasing public push cards or other devices which are to be used, or
may be used, in the sale or distribution of said merchandise to the
pJiblic by means of a gam1~ of chance, gift enterprise, or lottery
scheme.
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3. Selling or otherwise disposing of any merchandise by means of a
game o£ chance, gift enterprise, or lottery scheme.
It is further ordered, That the complaint be dismissed as to the
respondents J. M. Taylor Co., Inc., a corporation, and Charles Myers
and Isadore Stein, individuals.
It is further ordered, That the respondent shall, within 60 days after
service upon him of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which he has
complied with this order.
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IN THE ~UTTER OF

PINE HILL LIME & STONE COMPANY, ET AL., AND
HAL S. COVERT
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
·oF SEC. 5 Ol!' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3591, Complaint, July 29, 1939 '-Decision, June 30, 19.91
Where some 19 corporations and an individual, which produced a majority of the
lime of all kinds and grades produced in the southeastern part of the United
States, and somewhat less than a majority of the lime there sold, and, to ~he
extent that they acted collusively, dominated the market for lime in the
section in question; acting in concert with one another and through their
paid secretary, who bad represented them and others as district secretary
under the National Recovery Administration, and, following the invalidation
of the National Industrial Recovery Act, sought to carry on for them the
system of non-competitive prices embodied in the Code far the industry;
Engaged in an unlawful combination and conspiracy among themselves with
intent and effect of substantially suppressing and frustrating competition
as to price and otherwise in the sale of lime in commerce among the various
States in which they did business, and in furtherance of said end(1) Continued in effect among themselves aforesaid system of non-competitive
delivered prices which was designed to, and in many instances did, prevent
differences in the cost of freight delivery between various producers' plants
and the respective places of delivery from creating any advantage to purchasers in delivered cost, irrespective of the producer involved, and which
system was predicated upon the use of a number of basing points whereby
all delivered prices were calculated as though shipments were made by
rail from a single basing point, or points having the same freight rate, to
respective destinations;
(2) Employed and operated a cooperative system of filing and exchanging,
through said secretary, the base prices applicable to the respective basing
points, it being understood and agreed among them that quotations and
sales would be made only on a delivered price basis by adding to such
common mill base price the rail freight on lime so shipped from the applicable
basing point to destination, and thereby In effect carried over and continued
in operation practices which had been carried on under the said N. R. A.
Code, said secretary undertaking to carry out, so far as he was able, the
services which he had rendered as district secretary under the N. R. A., and
said various producers agreeing to send to his office their published quotations f. o. b. their respective plants, which he distributed along with other
information to the other subscribers to such service or association;
(3) Employed and operated a cooperative system or calculating and circulating
• among themselves through said Individual a compilation of freight rates from
the respective basing points to various destinations in order to insure that
differences In actual freight and in Interpretation and application thereof
1
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would not create differences in the delivered price at any given destination
as quoted and charged by said producers;
(4) Fixed, established, and maintained uniform prices, terms, and conditions o{
sale at which they would sell lime to the purchasing public, and increased and
fixed the price for delivery in carload lots of less than 15 tons, as compared
with the price for larger carloads, by adding thereto a uniform premium;
(5) Agreed In many Instances, among themselves or with said individual, that
the prices, terms and conditions of sale, calculated as above and filed with
him and distributed by him among the producers should be adhered to without
deviation until other prices, terms and conditions were likewise filed and
thus distributed, said Individual endeavoring to Induce, and inducing, producers seeking his advice as to whether they should meet lower prices
quoted by non-member producers, not to meet said lower prices, or such
prices filed with him by other producers herein involved;
(6) Collaborated and exchanged price information with trade associations of
producers In other sections, said individual furnishing information relative
to published base prices of competitors, freight rates, lime market conditions,
and other similar matters, not only to his own subscribers, but also, through
the secretaries of lime associations In "outside territory," to competitors
located north of the Ohio River and west of the Mississippi, and keeping
his subscribers and others advised of changes In freight rates and in the
published prices for lime within and without the southeastern area herein
concerned;
(7) Agreed among themselves and with said individual, and with certain other
producers located in other sections, that when selling in "outside" territory,
they would sell according to the delivered prices there prevailing, said secretary exchanging, In behalf of producers here concerned, information as to
busing point pt•ices, freight rates, etc., with those providing similar services
for producers in other sections of the United States, with intent and effect
of inducing reciprocal adherence to the delivered prices prevailing In all the
respective districts;
(8) lfade and carried out an agreement or understanding among themselves and
with said individual that they would quote identical delivered prices, terms,
and conditions of sale in sealed bids on invitations from municipalities, State
and Federal Governments, and failed or refused to quote other than delivered
prices or their equivalent in making such bids, and agreed with their respective dealer customers that the latter quote such prices when bidding on lime
to be purchased by such Governments;
(9) Compiled and circulated lists of recognized jobbers and dealers who should
be entitled to purchase lime at jobbers' and dealers' prices, terms and conditions of sale and· agreed among themselves as to the amount of compensation to be allowed their respectiv~ dealers when bidding upon the require-.
ments of municipalities, State and Federal Governments, and other large
consumers, and agreed upon a uniform difrerential between the prices to
dealers and those to contractors, amounting usually to 50 cents a ton to be
deducted from the price quoted by such producers ; and
(10) 1\fude use of special meetings of their own and of said secretary as occasions
for discussing, making, mending, and renewing agreements or understandings
with respect to price and other matters, and delegated, as a practice, to said
individual, function of forestalling and correcting any deviations from such
agreements, and caused Investigations of complaints to be made by said
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individual, to whom they reported same, and who was very active in suggesting to producers the necessity of maintaining the published prices and
other matters in regard to which they had passed resolutions at their various
meetings, from time to time issuing numerous notices and bulletins to them
with respect to such matters;
With the result that producers whose plants were not located at any basing point
frequently assessed and collected as freight charges from their customers
sums of money which were greater than the actual freight expense thereon,
and on sales made for local use assessed and collected such smus for "phantom" or non-existent freight; identical delivered prices were quoted and
charged to any given destination within the area in question, and varying net
prices were received by producers at their plants, depending upon the freight
rate to the various points of destination which had to be absorbed; prices
exacted from customers at or near a plant were the same as would have
pt·evailed had purchaser taken delivery from plants more distant or in other
States; municipalities, in response to requests for bids, as a result of the
practice known as the "lowest combination," received identical bids; and in
many instances, purchasers within the territory involved; had to pay higher,
and much higher, prices for lime than purchasers at outside points, and,
conversely, outside producers were enabled to ship to purchasers in said
southeastern territory and obtain net mill prices which, after deduction of
freight, were higher than the net prices obtained by them within a few miles
of their respective plants; certain outside producers made a practice of
adopting the same system of arriving at prices as that used by producers ill
southeastern territory; and while prices for lime were descreasing at certain
point!t outside of said southeastern area, such prices in said area had
Increased since decision invalidating National Industrial Recovery Act:
Held, That said acts and practices, as above set forth, were all to the prejudice
of the public; had a dangerous tendency to and did actually hinder and
prevent price competition between and among the producers herein involved
in the sale of lime in commerce; placed in them the power to control and
enhance prices ; increased the prices of lime paid by the purchasers and consequently those paid by the public; created in them a monopoly in the sale of
lime and unreasonably restrained commerce therein; and constituted unfair
methods of competition and unfair acts and practices in commerce.

Defore Mr. Charles F. Diggs and Mr. Rand.olph Preston, trial
exammers.
Mr. Curtis C. Shears and Mr. Merle P. Lyon for the Commission.
Mr. Abram F. Myers, of,Vashington, D. C., and Mr. Edga:r Watkins
and Mr. Allcm Watkins, Jr., of Atlanta, Ga., for respondents.
SECOND AMENDED CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Pine Hill Lime &
Stone Co., Southern States Lime Corp., Gager Lime 1\fanufacturing Co.,
Knoxville Lime Manufacturing Co., Longview-Saginaw Lime 'Vorks,
Inc., Cheney Lime & Cement Co., Ladd Lime & Stone Co., Virginia

.
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Lime Products Co., Inc., Kimbalton Lime Co., Inc., Eagle Rock Lime
Co., "Williams Lime Manufacturing Co., Florida Lime Co., Dixie Lime
Products Co., Keystone Lime "\Vorks, Inc., Green Bag Cement Co., of
"\Vest Virginia, M. J. Grove Lime Co., Ripplemead Lime Co., Inc.,
Riverton Lime & Stone Co., Jesse Allen Lime Co., corporations; George
L. Scott, Sr., an individual, trading as Alabaster Lime Co., and Hal
· S. Covert, hereinafter referred to as respondents, have violated the
provisions of the said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its second amended complaint, stating its charges in that
respect as follows:
PARAGRAPH 1. The Commission names and includes each of the foregoing parties as respondents in this proceeding both separately and
as representatives of each other.
PAn. 2. Respondent Pine Hill Lime & Stone Co. is a corporation,
with its principal office and place of business at Room 1814, Munsey
Building, in the city of Baltimore, :Md. Said respondent owns and
operates a lime manufacturing plant located at Pine Hill, Ky.
Respondent Southern States Lime Corporation is a corporation or·
ganized and existing under the laws of the State of South Carolina,
with its principal office and place of business located in the city of
Charleston, S. C. Said respondent owns and operates a lime manufacturing plant located at Crab Orchard, Tenn.
Respondent Gager Lime Manufacturing Co. is a corporation or·
ganized and existing under the laws of the State of Tennessee, with
its principal office and place of business located at Room 605, Provident Building, in the city of Chattanooga, Tenn. Said respondent
owns and operates a lime manufacturing plant located at Sherwood,
Tenn.
Respondent Knoxville Lime Manufacturing Co. is a corporation or·
ganized and existing under the laws of the State of Tennessee, with
its principal office and place of business located at 22 Marietta Building, in the city of Atlanta, Ga. Said respondent owns and operates
a lime manufacturing plant located at Knoxville, Tenn.
Respondent Longview-Saginaw Lime 'Vorks, Inc., is a corporation
organized and existing under the laws of the State o£ Delaware, with
its principal office and place of business located at 721 Chamber of
Commerce Building, in the city of Birmingham, Ala. Said respondent owns and operates lime manufacturing plants located at Long
View and Saginaw, Ala.
Respondent Cheney Lime & Cement Co. is a corporation organized
and existing under the laws of the State of Alabama, with its principal office and place of business located in the Martin Building, in
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the city of Birmingham, Ala. Said respondent owns and operates lime
manufacturing plants located at Landmark and Greystone, Ala.
Respondent Ladd Lime & Stone Co. is a corporation organized and
existing under the laws of the State of Georgia, with its principal
office and place of business located at Cartersville, Ga. Said re8pondent owns and operates a lime manufacturing plant located at
Cartersville, Ga.
Respondent Virginia Lime Products Co., Inc., is a corporation,
organized and existing under the laws of the State of Virginia, with
its principal office and place of business located at Eagle Rock, Va.
Said respondent owns and operates a lime manufacturing plant located
at Eagle Rock, Va.
Respondent Kimbalton Lime Co., Inc., is a corporation organized
and existing under the laws of the State of Virginia, with its principal office and place of business located at Shawsville, Va. Said respondent owns and operates a lime manufacturing plant located at
Shawsville, Va.
Respondent Eagle Rock Lime Co. is a corporation organized and
existing under the laws of the State of Maine, with its principal
office and place of business located at Eagle Rock, Va. Said respondent owns and operates a lime manufacturing plant located at
Eagle Rock, Va.
Respondent 'Villiams Lime Manufact~ring Co. is a corporation
organized and existing under the laws of the State of Delaware, with
its principal office and place of business located in the Hamilton
National Bank Building, Knoxville, Tenn. Said respondent owns
and operates a lime manufacturing plant located at Knoxville, Tenn.
Respondent Florida Lime Co. is a corporation organized and existing under the laws of the State of Florida, with its principal office
and place of business located at Ocala, Fla. Said respondent owns
and operates a lime manufacturing plant located at Ocala, Fla.
Respondent Dixie Lime Products Co. is a corporation organized
and existing under the laws of the State of Florida, with its principal
office and place of business located at 19 North Main Street, in the
city of Ocala, Fla. Said respondent owns and operates a lime manufacturing plant located at Ocala, Fla.
Respondent Keystone Lime 'Vorks, Inc., is a corporation organized
and existing under the laws of the State of Alabama, with its principal office and place of business located in Keystone, Ala. Said respondent owns and operates a lime manufacturing plant located at
Keystone, Ala.
Respondent Green llag Cement Co. of 'Vest Virginia is a corporation organized and existing under the laws of the State of West
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Virginia, with its principal office and place of business located at
Kenova, ,V. Va. Said respondent owns and operates lime manufacturing plants located at Lawton, Ky., and Kenova, \V. Va.
Respondent 1\f. J. Grove Lime Co. is a corporation organized and
existing under the laws of the State of Maryland, with its principal
office and place of business located at Lime Kiln, Md. Said respondent owns and operates lime manufacturing plants located at
Bonsville and Frederick, 1\fd., and Stevensville, Va.
Respondent Ripplemead Lime Co., Inc., is a corporation organized
and existing under the laws of the State of Virginia, with its principal office and place of business located at Ripplemead, Va. Said
respondent owns and operates a lime manufacturing plant located at
Ripplemead, Va.
Respondent Riverton Lime and Stone Co. is a corporation organized and existing under the laws of the State of Virginia, with its
principal office and place of business located at Riverton, Va. Said
respondent owns and operates a lime manufacturing plant located at
Riverton, Va.
Respondent Jesse Allen Lime Co. is a corporation with principal
office and place of business at Burns, Tenn. Said respondent owns
and operates a lime manufacturing plant located at Burns, Tenn.
Respondent George L. Scott, Sr., is an individual trading as Alabaster Lime Co., and maintains his office and place of business at Siluria,
Ala. Said respondent owns and operates a lime manufacturing plant
located at Siluria, Ala.
All of the respondents described in this paragraph are engaged in
the manufacture, sale, and distribution of lime used for agricultural,
chemical and building purposes and are hereinafter referred to for
convenience as "respondent lime producers."
PAR. 3. Respondent. Hal S. Covert is an individual who maintains
his office and place of business at the Arnold Hotel, in the city of Knoxville, within the State of Tennessee, and has since on or about June 30,
1935, acted as the paid representative and agent of respondent lime
producers and of the lime producers and manufacturers located in the
southeastern portion of the United States south of the Ohio River and
east of the Mississippi River.
PAR. 4. All of said respondent lime producers have been for more
than 3 years last past, and are now, engaged in the manufacture and
distribution of agricultural, chemical, and building lime which they
sell to their respective customers located in various States of the United
States and cause said products when sold to be transported from their
respective plants to purchasers located at various places in the several
States of the United States other than the State where they are pro-
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duced and from which they are shipped. Respondent lime producers
sell their product direct to municipalities, State and Federal Governments and also to dealers, jobbers, and large contractors. Said re!Cpondent lime producers manufacture and sell a large majority of the
total volume of agricultural, chemical, and building lime that is produced and sold in the southeastern part of the United States. To the
extent that they act collusively and collectively in the production and
pricing of their goods, respondent lime producers are in a position to
·dominate and manipulate the market in which Governmental agencies
and unorganized purchasers must buy such goods in the southeastern
part of the United States.
PAR. 5. Lime, the commodity with which this proceeding is con·cerned, is produced in a variety of qualities, has varied chemical constituents and is used for correspondingly varied purposes. Among the
more important purposes for which it is used are as a building and construction material where it is widely in demand as an ingredient in
mortar and plaster, as a bactericide, purifier and deodorant of munic"ipal and other public water supplies, as an agricultural fertilizer and
soil conditioner, as a plant insecticide and fungicide, and for miscellaneous household purposes.
PAR. 6. For more than 3 years last past respondents, their officers,
agents, and employees, have engaged in a wrongful and unlawful com-bination and conspiracy among themselves, for the purpose and with
the effect of substantially suppressing and frustrating competition as
to price and otherwise in the sale of lime in commerce among the several
States where respondent lime producers do business. To that end re·spondent by concerted action, agreement, and understanding among
themselves and with others not joined herein as respondents, have
adopted and carried out the following policies, rules, practices, and
methods of competition:
(a) Respondents have continued in effect by agreement, understanding, and concerted action among themselves a system of non-competitive delivered prices that was embodied in an express agreement among
them during the period that a Code for the industry was in operation
under the National Industrial Recovery Act. Said system of deliv·ered prices was designed to prevent differences in the cost of freight
delivery between the various producers' plants and the respective
places of delivery from creating any advantage or disadvantage to a
purchaser in delivered cost without regard to which respondent lime
producer the intending purchaser might apply. Said system of identical delivered prices was predicated upon the use of a number of so·cnlled basing points whereby all delivered prices were calculated as
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though shipments were made by rail from a single point or points having a common freight rate to destination.
(b) Respondents have employed and operated a cooperative system
of filing and exch:mging among themselves the base prices applicable
to the respective basing points, but it was understood and agreed among
respondent lime producers that quotations and sales would be made
only on a delivered price basis and by adding to such understood common basing point prices the rail freight from the applicable basing
point to destination. Said system, understanding and agreement were
likewise a continuation of an express agreement among respondents
that existed under the Code during the period of the National Industrial Recovery Act. By understanding, agreement, and concerted action respondents continued to adhere to the specific basing points and
basing point prices in effect under the Code until higher basing point
prices could be and were established.
(c) Respondents have employed artd operated a cooperative system
of calculating and -circulating among themselves a compilation of
freight rates from the respective basing points to various destinations
in order to insure that differences in the actual freight from actual
shipping points to a given destination and differences in the interpretation and application of freight tariffs would not create differences in
the delivered price at any given destination. Said system was likewise
a continuation of a practice carried on under the express agreement
that existed under the Code during the period of the National Industrial Recovery Act.
(d) Respondent lime producers have agreed among themselves and
with respondent Covert that the prices, terms and conditions of sale
filed with respondent Covert and distributed among the producers
should be adhered to without deviation until after other prices, terms
and conditions of sale were likewise filed and distributed. The prices
to be charged were agreed upon by respondent lime producers at meetings with the understandings that such agreed prices would thereafter
be filed with respondent Covert as a formality or even not filed at all.
Printed price lists showing delivered prices at various delivery points
were distributed by respondent Covert for use of respondent lime producers and were calculated according to the applicable basing point
price and freight ratBS therefrom. Respondent lime producers have
sought the advice and permission of respondent Covert as to whethef'
they should meet lower prices quoted by non-respondent producers of
lime. Respondent Covert has endeavored from time to time to induce
respondC'nt lime producers not to reduce their prices to meet the lower
prices of non-respondent lime producers and not to meet lower prices
filed with him by certain of respondent lime produc{'rs.
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(e) Respondent lime producers have made and carried out an agree-'
ment among themselves and with respondent Covert that they would
submit identical delivered prices, terms and conditions of sale in
sealed bids on invitations from municipalities, State and Federal Governments and would refuse to quote other than delivered prices or their
equivalent in making such bids.
(/) Respondent lime producers have delegated to respondent Covert
the function of forestalling and correcting deviations from the price
agreements and other agreements herein alleged that restrict competition among said producers. Pursuant to such delegation they have
reported to respondent Covert suspected deviations from the prices
and terms agreed upon and have caused him to make investigations of
their complaints regarding such deviations. Respondents have discussed such deviations among themselves and with producers suspected
or charged therewith for the purpose and with the effect of obtaining
renewed adherence to the alleged agreements on and affecting prices.
Both regular and special meetings of respondent lime producers and
respondent Covert have been used by them as the occasion for discussing, making, amending, and renewing such agreements.
(g) Respondent liine producers have agreed among themselves upon
a uniform premium or addition to the price to be charged for delivery
in carload lots of less than 15 tons as compared with the price for
Jarger carloads.
(h) Respondent lime producers have agreed among themselves, with
respondent Covert, and with non-respondent lime producers located
in other sections of the country that when selling into territory outside
that where respondents' basing point prices controlled the delivered
prices they would recognize, adopt, and sell according to the delivered
prices prevailing in such territory. Respondent Covert on behalf of
respondent lime producers has exchanged information as to basing
point prices, freight rates from basing points and delivered prices
with persons providing services similar to those of respondent Covert
for the lime producers in other districts of the country for the purpose
and with the effect of inducing reciprocal adherence to the delivered
prices prevailing in the respective districts.
( i) Respondent lime producers have agreed among themselves as
to what concerns should be rPcognized as jobbers and dPalers and
thPreby entitled to purchase lime at jobbers' and dealers' prices, terms
and conditions of sale; and have compiled and circulated lists of such
recognized jobbers and dealers in order to facilitate the execution of
said agreement. RespondPnt lime producers have agreed among thPmselves upon a uniform amount o.f compensation to be allowed their
respective dealers when bidding upon the requirements of municipal-
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·ities, State and Federal Governments and other large consumers, and
have agreed upon a uniform differential between the prices to dealers
and the price to contractors.
(j) Respondent lime producers have agreed with their respective
dealer customers as to the prices to be quoted by such dealer;s when
bidding on lime to be purchased by municipalities, State and Federal
Governments and other large consumers.
( k) For the purpose and with the effect of making more difficult
the detection and prevention of their unlawful combinations, agreements, and understandings herein alleged~ respondents have destroyed
documentary records and evidence of certain activities herein set forth
or have avoided making such records and evidence.
PAn. 7. As a necessary result of respondents' agreement to use and
their use ofthe above described basing point system of delivered prices,
respondent lime producers whose plants are not located at any basing
point have frequently assessed and collected sums of money from their
customers in the guise of freight charges but in amounts that are
greater than the actual freight expense incurred and on sales made for
local use assess and collect such sums when there is no actual freight
expense incurred.
PAR. 8. As an incident to and a necessary result of their agreed policy
and practice of making delivered prices only and of making such prices
identical notwithstanding differences in the actual freight from the
various shipping points to given destinations, the respective respondent lime producers have habitually and systematically demanded,
charged, accepted, and received larger sums of money per unit of
product from their customers located near their respective plants than
from their customers located at greater distances, have thereby forced
their nearby customers to pay more to respondent lime producers per
unit of product in order that more distant ones might pay less, have
deprived their nearby customers of any price advantage by reason of
their proximity to the place of production, and have thereby habitually
and systematically discriminated in price among their respective customers in bad faith in order to suppress competition in price among
respondent lime producers.
PAR. 9. By means of the aforesaid agreements, understandings, rules,
policies, practices, and cooperative methods of competition, respondents have deprived purchasers and consumers of agricultural, chemical,
and building lime of the advantages of normal competition that would
otherwise exist among respondent lime producers. Respondents have
thereby compelled unorganized purchasers to buy at prices and terms
determined collectively and collusively by respondents and have artificially enhanced the amounts exacted from such purchasers above the
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amounts obtainable had there been no such determination. The
amounts so exacted from public agencies constitute part of the financial
obligations of government payable either with or without interest out of
tax receipts.
P .AR. 10. The above alleged acts and things done by respondents are
all to the injury and prejudice of the public engaged in the purchase
and resale of agricultural, chemical, and building lime, of competitors
engaged in the production and sale thereof and of consumers of such
commodities, and constitute unfair methods of competition and unfair
acts and practices in interstate commerce within the intent and meaning of section 5 of an act of Congress entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and for
other purposes."
REPORT, FINDINGS AS TO THE

F .ACTS, .AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 16th day of September, A. D.,
1938, issued its complaint against the respondents named in the caption
hereof, and on the 11th day of January, A; D., 1939, and on the 29th
day of July, A. D., 1939, issued its amend.ed complaints, and caused
said complaints to be served upon each of said respondents, charging
them with unfair methods of competiti<?n and unfair acts and practices in interstate commerce, and with restricting and suppressing
competition in the interstate sale of agricultural, building, and chemical limes, in violation of the Federal Traae Commission Act. After
the issuance of said complaints and the filing of respondents' answers
thereto, testimony and other evidence in support of the allegations of
the complaints were introduced by Curtis C. Shears and Merle P. Lyon,
attorneys for the Commission, and in opposition to the allegations of
the complaints by Abram F. :Myers, Edgar 1Vatkins, and Allan Watkins, Jr., attorneys for the respondents, before Randolph Preston, trial
examiner of the Commission, duly designated by it to take testimony
and receive evidence in this proceeding, and said. testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the said complaints, answers, testimony, and other
evidence, the report of the trial examiner and exceptions thereto, briefs
in support of the complaint and in opposUion thereto, and oral argument on behalf of the Commission and of the respondents; and the
Commission, having duly considered the matter nnd being now fully
advised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom.
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FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Pine Hill Lime & Stone Co. is a corporation, with its principal office and place of business in Pine Hill, Ky.,
where it owns and operates a lime manufacturing plant, where it produces chemical and construction lime.
Respondent Southern States Lime Corp. is a corporation organized
and existing under the laws of the State of Tennessee, with its principal office and place of business located in the city of Charleston, S. C.
Said respondent owns and operates a lime manufacturing plant located
at Crab Orchard, Tenn. It produces no agricultural lime.
Respondent Gager Lime Manufacturing Co. is a corporation organized and existing under the laws of the State of Tennessee, with its
principal office and place of business located at Room 605, Provident
Building, in the city of Chattanooga, Tenn. Said respondent owns
and operates a lime manufacturing plant located at Sherwood, Tenn.
Respondent Knoxville Lime Manufacturing Co. is corporation organized and existing under the laws of the State of Tennessee, with its
principal office and place of business located in Knoxville, Tenn., where
said respondent owns and Qperates a lime manufacturing plant. It
produces no agricultural lime.
Respondent Longview-Saginaw Lime '\Vorks, Inc. is a corporation
organized and existing under the laws of the State of Delaware, with
its principal office and place of business located at 721 Chamber of
Commerce Building, in the city of Birmingham, Ala. Said respondent owns and operates lime manufacturing plants located at Longview
and Saginaw, Ala.
Respondent Cheney Lime & Cement Co. is a corporation organized
and existing under the laws of the State of Alabama, with its principal office and place of business located in the Martin Building, in the
city of Birmingham, Ala. Said respondent owns and operates lime
manufacturing plants located at Landmark and Greystone, Ala.
Respondent Ladd Lime & Stone Co. is a corporation organized and
existing under the laws of the State of Georgia, with its principal
office and place of business located at Cartersville, Ga. Said respond~
ent owns and operates a lime manufacturing plant located at Cartersville, Ga. It produces a high magnesium lime used only for structural
purposes, as well as some agricultural lime.
Respondent Virginia Lime Products Co., Inc., is a corporation, organized and existing under the laws of the State of Virginia, with its
principal office and place of business located at Eagle Rock, Va. Said
respondent owns and operates a lime manufacturing plant located at
Eagle Rock, Va.
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Respondent Kimbalton Lime Co., Inc., is a corporation organized
and existing under the laws of the State of Virginia, with its principal office and. place of business located at Shawsville, Va. Said respondent owns and operates a lime manufacturing plant located at
.Shawsville, Va.
Respondent Eagle Rock Lime Co. is a corporation organized and
existing under the laws of the State of :Maine, with its principal office
.and place of business located at Eagle Rock,· Va. Said respondent
owns and operates a lime manufacturing plant located at Eagle
Rock, Va.
Respondent Williams Lime Manufacturing Co. is a corporation organized and existing under the laws of the State of Delaware, with its
principal office and place of business located in the Hamilton National
Bank Building, Knoxville, Tenn. Said respondent owns and operates
a lime manufacturing plant located at Knoxville, Tenn., where it
makes chemical lime.
Respondent Florida Lime Products Co., Inc. (named in the comJllaint as Florida Lime Co.), is a corporation organized and existing
under the laws of the State of Florida, with its principal office and
place of business located at Ocala, Fla. Said respondent owns and
operates a lime manufacturing plant located at Ocala, Fla.
Respondent Dixie Lime Products Co. is a corporation organized
.and existing under the laws of the State of Florida, with its principal
office and place of business located at 19 North Main Street, in the city
{)f Ocala, Fla. Said respondent owns and operates a lime manufacturing plant located at Ocala, Fla., where it produces a high calcium
lime for structural and chemical uses and ground limestone for
agricultural use.
·
Respondent Keystone Lime \Vorks, Inc., is a corporation organized
and existing under the laws of the State of Alabama, with its principal
office and place of business located in Keystone, Ala. Said respondent
owns and operates a lime manufacturing plant located at Keystone,
Ala.
Respondent 1\I. J. Grove Lime Co. is a corporation organized and
-existing under the laws of the State of Maryland, with its principal
office and place of business located at Lime Kiln, Md. Said respondent owns and operates lime manufacturing plants located at Dansville
and Frederick, l\Id., and Stevensville, Va.
· Respondent Ripplemead Lime Co., Ino., is a corporation organized
and existing under the laws of the State of Virginia, with its principal
office and place of business located. at Ripplemead, Va. Said respond~nt owns and operates a lime manufacturing plant located at Ripplemead, Va. It makes no agricultural lime.
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Respondent Riverton Lime & Stone Co. is a corporation organized
and existing under the laws of the State of Virginia, with its principal
office and place of business located at Riverton, Va. Said respondent
owns and operates a lime manufacturing plant located at Riverton,
Va., where it makes structural lime.
Respondent Jesse Allen Lime Co. is a corporation with its principal
office and place of business at Burns, Tenn. Said respondent owns and
operates a lime manufi1eturing plant located at Burns, Tenn., where
it makes a high calcium structural and chemical lime.
Respondent George L. Scott, Sr. is an individual trading as Ala~
baster Lime Co. and maintains his office and place of business at Siluria,
Ala. Said respondent owns and operates a lime manufacturing plant
located at Siluria, Ala.
Respondent Green Bag Cement Co. of West Virginia is a corpora~
tion organized and existing under the laws of the State of \Vest Vir~
ginia, with its principal office and place of business located at Kenovar
\V. Va. Said respondent owns and operates lime manufacturing
plants located at Lawton, Ky., and Kenova, \V. Va. It makes build~
ing lime only, and its building lime is an adjunct to its main cement
business and constitutes less than one-half of 1 percent of its total
business.
All of the respondents described as lime manufacturers are engaged
in the manufacture, sale, and distribution of lime used for various pur~
poses and are hereinafter referred to for convenience as "respondent
lime producers."
As to respondent Green Bag Cement Co. of \Vest Virginia, there is
not sufficient evidence upon which to base an order to cease and desist.
The references herein made to respondents as "lime producers" do not
include the respondent Green Bag· Cement Co. of West Virginia.
PAR. 2. Lime, which respondent lime producers manufacture, is pro~
duced in a variety of qualities, has varied chemical constituents and is
used for correspondingly varied purposes. Among the more impor~
tant purposes for which it is used are as a building and construction
material where it is widely in demand as an ingredient in mortar and
plaster, as a bactericide, purifier, and deodorant of municipal and other
public water supplies, as an agricultural fertilizer and soil conditioner,.
as a plant insecticide and fungicide, and for miscellaneous household
purposes.
Lime is a bulky, relatively cheap commodity, and consequently
freight is an important and often the principal factor in the delivered
('Ost. As regards its chemical constituency, lime is classified as high
calcium lime and high magnesium lime. As regards its use, lime is
classified as chemical, structural, and agricultural. Generally speak~
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ing, calcium lime is usable for all three purposes, although in some
cases a high magnesium lime is preferred for building purposes. 1\lagnesium lime is used primarily in construction work. Both compete
with cement, gypsum, and the various masonry cements and mortar
mixes.
PAR. 3. The respondent lime producers, considered collectively, have
been for more than 3 years last past, and are now, engaged in the manufacture and distribution of lime of various kinds, qualities, and descriptions, which they sell to their respective customers located in
various States of the United States and cause said products when so
sold to be transported from their respective plants to purchasers
located at various places in various States of the United States other
than the State where the products so purchased were produced and
from which shipped. In the course of said operatio;::~s said respondent lime producers sell their products direct to municipalities, State
and Federal Governments, and also to dealers, jobbers, and contractors,
located in various States of the United States.
Respondent lime producers produce a majority of the lime of all
kinds and grades produced in the southeastern part of the United
States as herein elsewhere defined, but somewhat less than a majority
of the lime sold in that region. Respondent Hal S. Covert admitted
that respondent lime producers produced 42.2 percent of the total
lime sold in the southeast area, 32.9 percent is produced by other
non-respondent lime producers in the southeast, and shipments from
all plants outside the southeastern area were 24.9 percent of the total.
To the extent that they act, and have acted, collusively and collectively in the production and pricing of their products as hereinafter
set forth, respondent lime producers are in a position to dominate,
and have dominated, the ma·rket in which governmental agencies and
unorganized purchasers must buy such products in the southeastern
part of the United States. The price rise from $8.50 to $9.00 per
ton on hydrated lime simultaneously put into effect by respondent
lime producers in September 1935, and the simultaneous price rise put
into effect by a large number of respondent lime producers on January
15, 1940, illustrate the ability of respondent lime producers to manipulate and control the market in the southeastern part of the United
States. A fixed base price of $9.00 per ton was maintained by respondent lime producers for a number of years beginning in September
1935.
PAn. 4. R€spondent Hal S. Covert for the 5 years last past had an
office in Knoxville, Tenn. From the approximate date of June 30,
1935, and until the approximate date of March 1, 1939, said Covert
acted as the paid representative of the respondent lime producers nnd
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in conjunction with other lime producers in certain other portions of
the United States. During the operation of the N. H. 'A. and prior to
the decision of the Supreme Court of the United States in the case of
U. S. v. Schechter, 295 U. S. 495, in the year 1935, which declared the·
N. R. A. unconstitutional, lime codes had apparently proved advantageous to the southeastern lime manufacturers, among whom were the
said respondent lime producers. During said N. R. .A.. period the
southeastern territory theretofore comprising districts 4, 10, and 11
of the National Lime Institute, also constituted the sam,e numbered
districts under the N. R. A. District 4 comprised the State of Virginia, Districts 10 and 11 the territory east of the Mississippi and
south of the Ohio Rivers, exclusive of Virginia. Respondent Covert
became, and continued to act as, secretary of the Districts Control
Committee of theN. R. A. for said ,districts from a11d after March 4,
1934, and until its dissolution as aforesaid. After the termination
of the· N. R. A. he continued informally as secretary of substantially
the same group of lime producers in the southeastern territory with
the exception of a few concerns which immediately withdrew their
support. Respondent Covert set out obtaining the consent of all the
producers in said Districts 4, 10, and 11, to continue theN. R. A. activities or similar activities on a voluntary basis. He sent out, among
other things, a circular asking said producers or manufacturers (the
terms being used apparently interchangeably), to pledge them~elves
to aid him according to the plan he suggested for continuing the benefits of the N. R. A. Some producers responded and some did not.
Respondent Covert succeeded in getting approximately 20 subscribers
to his plan of operation who are the respondent lime prodticers named
herein. They agreed to pay, and in most instances did pay, to him up
to March 1, 1939, 5 cents per ton on all lime shipped by them and each
of them, respectively, during the month preceding their said respective payments. There was a similar charge made under the N. R. A.
PAR. 5. For m.ore than 3 years prior to the commencement of this
proceeding, respondent lime producers, except Green Bag Cement Co.
of 'Vest Virginia, their officers, agents and employees, engaged in a
wrongful and unlawful combination and conspiracy among themselves, for the purpose and with the effect of substantially suppressing
and frustrating competition as to price and otherwise in the sale of
lime in commerce among various States in which said respondent lime
producers do business. To that end said respondent lime producers,
by concerted action, agreement, and understanding among themselves
and with others not joined herein as respondents, adopted and carried
out, am,ong others, the following policies, rules, practices, and methods
of competition, to wit:
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Said respondents continued in effect by agreement, understanding,
and concerted action among themselves a system of non-competitive
delivered prices that was embodied in nn express agreement among
them during the period that a Code for the industry was in operation
under the National Industrial Recovery Act. Said system of delivered
prices was designed to prevent, and did in many instances prevent, differences in the cost freight delivery between various producers' plants
and the respective places of delivery from creating any advantage or
disadvantage to a purchaser or purchasers in delivered cost without
regard to which of the respondent lime producers the intending purc:haser or purchasers might apply. Said system of identical delivered
prices was predicated upon the use of a number of so-called basing
points as herein elsewhere named, whereby all delivered prices were
calculated as though shipments were made by rail from a single basing·
point or points having a common or the same freight rate to respective
destination or destinations.
Respondent lime producers employed and operated a cooperative
system of filing and exchanging among themselves through respondent Covert the base prices applicable to the respective basing points,
but it was understood and agreed among respondent lime producers
that quotations and sales would be made only on a delivered price
basis by adding to such understood or agreed common mill base
prices the rail freight on said lime so ·shipped from the applicable
basing point to destination.
This cooperative system of filing and exchanging among respondent
lime producers the base prices applicable to the respective basing
points through the medium of respondent Covert in effect carried
over and continued in operation practices which had been carried on
under the said N. R. A. code. Respondent Covert undertook to carry
out, so far as he was able, the services which he had rendered as
district secretary under the N. R. A. Up to :March 1, 1939, the subscriber respondents to Covert's service agreed to send to Covert's
offioo in Knoxville, Tenn., their published quotations on lime f. o. b.
their respective plants, and Covert in return was to, and did, distribute this and otber information to the other subscribers to the
said service or association. Meetings of subscribers were called by
respondent Covert at irregular but frequent intervals in various places
in various States. Bulletins were sent out by Covert as a result of
these meetings and the discussions had at these meetings, but no formal
minutes and very few notes were kept of these proceedings.
Respondent lime producers also employed and operated a cooperative system of calculating and circulating among themselves through
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respondent Covert a compilation of freight rates from the respective
basing points herein named to various destinations in order to insure
that the differences in the actual freight from said respective shippip.g
points to a given destination and differences in the interpretation
and application of freight tariffs would not create differences in the
delivered price at any given destination as quoted and charged by
·
respondent lime producers.
Respondent lime producers in many instances agreed among them·
selves or with respondent Covert that the prices, terms, and conditions of sale filed with respondent Covert and distributed among the
producers should be adhered to without deviation until other prices,
terms, and conditions of sale were likewise filed and distributed among
said respondent lime producers. Printed price lists showing delivered
prices at various delivery points were distributed by respondent
Covert for use of respondent lime producers and were calculated
according to and upon the agreed base price plus the applicable freight
rates from the nearest basing point theretofore agreed upon. Respondent lime producers in numerous instances sought the advice of
their said representative, respondent Covert, as to whether they should
meet lower prices quoted by non-respondent producers of lime. Said
respondent Covert endeavored from time to time to induce, and has
induced, respondent lime producers not to reduce their prices to meet
the lower prices of non-respondent lime producers and not to meet
lower prices filed with him by certain of respondent lime producers.
Information relative to published base prices of competitors,
freight rates, lime market conditions, and other similar matters was
furnished by respondent Covert not only to his own subscribers, but
also, through the secretaries of lime associations in so-called "outside
territory," to competitors located north of the Ohio River and wes~
of the .Mississippi. Covert published the delivered prices for lime in
various sections of the country, together with changes in the market
conditions and volume of sales, and kept his subscribers and others
advised of changes in freight rates and in the published prices for lime
within and without the southeastern area.
Respondent lime producers made and carried out an agreement or
understanding among themselves and with respondent Covert that
they would quote identical delivered prices, terms, and conditions of
sale in sealed bids on invitations from municipalities, State and Federal Governments and failed or refused to quote other than delivered
prices or their equivalent in making such bids.
Respondent lime producers have as a practice delegated to respondent Covert the function of forestalling and correcting any deviations
from the price agreements and other agreements as herein referred to
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in order to restrict or eliminate price competition among said producers. Pursuant to such delegation they reported to respondent
Covert suspected deviations from the prices and terms agreed upon
and caused him to make investigations of their complaints regarding
such deviations. Respondent lime producers discussed such deviations
among themselves and with producers suspected or charged therewith
for the purpose and with the effect, in part,. of obtaining renewed
adherence to the agreements on and affecting prices. Both regular and
special meetings of respondent lime producers and respondent Covert
have been used by them as the occasions for discussing, making,
amending, and renewing such agreements or understandings.
Respondent Covert was very active in suggesting to respondent lime
producers the necessity of maintaining the published prices and other
matters in regard to which respondent lime producers had passed
resolutions at the various meetings above referred to. He issued
numerous notices and bulletins from time to time to respondent lime
producers, directing or urging them to maintain their published prices
and in some instances to ignore the cuts or reductions of other manufacturers, including some of the respondent lime producers. Typical
of these is the following circular issued by respondent Covert:
Riverton base Is still $8.50; Knoxville base ls now $9.00, but tbe abO\'e earlier
price will only apply as long as all manufacturers observe it.

·He had practically a 100-percent response from respondent lime producers to the effect that they intended to observe the lime industry base
prices and terms and would notify him of any proposed changes.
In December 1937 the respondent Riverton Lime & Stone Co. announced a reduction of $2.00 per ton on its lime. Respondent Covert
at once took up with Judge A. C. Carson, an officer of the Riverton Co.,
the matter of restoring the price to $9.00, which respondent Riverton
Co. shortly thereafter did.
On other occasions respondent Covert wrote letters or held consultations with other respondent lime producers with a view to maintaining
the published prices.
On March 1, 1939, respondent lime producers and others organized
the Southern Lime Institute, a corporation organized under the laws
of Georgia.
Respondent lime producers agreed among themselves upon a uniform premium or addition to the price to be charged for delivery
in less than carload lots of less than 15 tons as compared with the
price for 15 or more ton carload Jots, said premium being $1.00 per
ton additional for all shipments of less than 15 ton carload lots.
Respondent lime producers agreed among themselves and with respondent Covert, and with certain non-respondent lime producers
435526"'-42-vol 33-29
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located in other sections of the country that when selling into territory, or sections of the United States outside o£ those where respondents' basing point prices controlled the delivered prices, they
would recognize, adopt and sell according ,to the delivered prices
prevailing in such other respective territories or sections. Respondent Covert on behalf of respondent lime producers exchanged information as to basing p.oint prices, freight rates from basing points
and delivered prices with persons providing services similar to those
of respondent Covert for the lime producers in certain other districts or sections of the United States for the purpose and with the
effect of inducing reciprocal adherence to the deliv~red prices prevailing in all of the respective districts, including the said southeastern territory in which respondent lime producers operate.
Respondent Covert and some of the respondent lime producers
have undertaken or attempted to agree among themselves as to what
concerns should be recognized as jobbers and dealers and thereby
entitled to purchase lime at jobbers' and dealers' prices, terms, and
conditions of sale; and have compiled and circulated lists of such
recognized jobbers and dealers in order to facilitate the execution of
said agreement.
·
Respondent lime producers made an agreement among themselves
as to the amount of compensation to be allowed their respective dealers when bidding upon the requirements of municipalities, State and
Federal Governments and other large consumers, and agreed upon
a uniform differential between the prices to dealers and the price to
contractors, said amount being usually 50 cents for each ton of lime
when sold, deducted from the price quoted by respondent lime
producers.
Respondent lime producers agreed with their respective dealer
~ustomers as to the prices to be quoted by such dealers when bidding
on lime to be purchased by municipalities, State and Federal Governments, to wit, the price quoted the dealer by the respondent lime
producer or producers.
PAR. 6. As a necessary result of respondents' agreement to use and
their use of the above-described basing point system of delivered
prices, respondent lime producers whose plants are not located at any
basing point have frequently assessed and collected sums of money
from their customers in the guise of freight charges but in amounts
that are greater than the actual freight expense incurred by them
and also on sales made for local use, assess and collect such sums
when there is no actual freight expense incurred.
PAR. 7. The system or method of respondent lime producers, as
hereinabove set out, results and has resulted in identical delivered

PINE HILL LIME & STONE CO. ET AL.

427

447

Findings

prices being quoted and charged to any given destination within the
area hereinbefore described. It also results and has resulted in
·varying net prices received by the producers at the plant depending
upon the freight rate from the respective plants to the various and
respective points of destination which had to be absorbed. Consumers of lime in Ocala, Fla., who purchase from the Dixie Lime
Products Co., hereinafter called Dixie Co., and the Florida Lime
Products Co., hereinafter called the Florida Co., (two of the respondents having plants located within a few miles of the city of Ocala,
Fla.) pay the identical delivered prices for the lime so purchased,
as the prices they would be charged by other lime producers located
within the Keystone area consisting of the States of Florida, part of
Georgia, and Alabama, as herein described; that is, the prices charged
by the said Dix1e Co. and the Florida Co. are the identical lime
prices quoted at the Keystone, Ala., plant plus the freight rate from
Keystone, Ala., to Ocala, Fla., or any other point of destination
nearby the location of the said local plants. This practice is followed even though the actual delivery is made by truck or rail over
a few miles journey from respondents' plant to point of destination
at Ocala. As an illustration of how this practice enables a producer
close to the point of delivery to collect "phantom freight," the net
mill price realized by respondent Dixie Lime Products Co. in its
sales to consumers at Tampa, Fla., amounted to $11.00 or more per
ton during a period of years, when the base price was only $9.00 a
ton, a clear net extra profit of $2.00 or more per to.n due solely to
its use of the "lowest combination" system followed by it in common
with other respondent lime producers.
Nearby purchasers of lime from the Ladd Lime & Stone Co.
located near Cartersville, Ga., pay the identical price for lime as
they do, or would do, to respondent lime producers who are located
anywhere within the said Keystone area, the said prices being arrived
at in a similar manner to that made use of by the Dixie and Florida
companies aforesaid. This same method of quoting and charging
similar prices applies generally throughout the said Districts 10 and
11 herein elsewhere defined. The aforesaid prices are fixed and
charged without regard to how far or how near the respondent lime
producer quoting the price is located from the purchaser or purchasers and without regard to whether the actual freight rate from
said points is less or more than the basing point freight rate from
the said Keystone to the respective points of destination. The same
methods obtain, and haye obtained, as to sales by respondent lime
producers in which basing points in the said southeastern area. (other
than Keystone) are made use of in computing the prices charged.
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Respondent lime producers, whose plants are located in Virginia}
when quoting prices in territories outside of Virginia and in the
basing point areas of the Keystone, Sherwood, or Knoxville basing
points aforesaid, always quote their uniform base pi-ice plus the
freight from the nearest of the aforesaid bases to the point or points
of destination. This practice is known in the lime trade as the
"lowest combination."
PAn. 8. Respondent lime producers have continued in effect by
agreement, understanding and concerted action among themselves a
system of noncompetitive delivered prices. All of said producers
have utilized a basing point system of pricing their products with the
exception of agricultural lime sold through pickups to consumer
purchasers at the location of the plant itself. Within th~ southbastern territory involved in this proceeding the basing points used
are Riverton, Va., Knoxville, Tenn., Sherwood, Tenn., and Keystone,
Ala., and the delivered prices to consumers or dealers are quoted as
based upon the agreed prices at the different plants plus the freight
rate from the nearest of the above basing points to points of delivery.
As the "lowest combination" base price plus freight determined the
delivered price of lime, identical prices were, in prnctically all cases,
quoted to intending purchasers by the various respondent lime producers and other producers within and without the South. Some or
all of respondent lime producers submitted identical bids to municipalities in the following instances:
In Knoxville, Tenn., in 1936, the four low bids submitted to the
city of Knoxville were $9.288 per ton. The bids received by the
city of Knoxville for several years were all identical, so finally the
city did not ask for bids.
After the year 1936, the city of Tampa, Fla., bought lime on the
open market because they got identical bids under the previous
tenders. In 1934, there were eight identical bids at $12.42 per ton.
In 1935, there were five identical bids by respondent lime producers
at $12.62 per ton. In 1936, there were 15 identical bids at $13.12 per
ton. One of the respondent companies in 1936 bid directly to the
city of Tampa at $13.12 a ton and also through a local dealer at the
same price in order to get double representation so that if the names
were drawn out of a hat they would have a better chance. The
practice in bidding on Tampa, Fla., requirements was to take the
base mill price of the Keystone group and add the freight from Keystone, Ala., to Tampa, Fla,.
The bids to the city of Atlanta for the year 1936 were all identical
.and the contract was awarded one car to each of 10 identical bidders
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to be ordered as needed. The 10 names were put in a hat and drawn
out, one at a time.
In bids for the city of Miami, Fla., requirements for the year 1937,
five low bids were identical at $14.36. For the year 1938, eight were
identical at $14.89.
The bids for the supply of hydrated lime to the city of Charlotte,
N. C., for water purification purposes were identical for 1936 and
several years subsequently, and in 1936 the successful bidder was
decided by placing the names of all bidders in a hat and a councilman drawing out one name, because they were identical.
The municipalities of ·winston-Salem, N. C.; Durham, N. C.; Norfolk, Va.; and Cincinnati, Ohio, received identical bids from respondent lime producers for several years and said cities did not receive the
benefit of price competition in the purchase of lime for said years.
It has been a practice of respondent lime producers to submit
identical bids in other cities in the said southeastern territory.
Some of the respondent lime producers maintain their own traffic
department where complete freight information is kept up to date
and are not dependent on and do not use the freight rate information
disseminated by respondent Covert.
Municipalities often prefer, and.have preferred, to buy from local
dealers who are taxpayers and voters of their respective municipali~
ties although manufacturers occasionally quote directly. The bidding is generally done by and through local dealers. Such dealers
were not allowed to or did not in fact quote prices below the price
fixed for them by the manufacturer or respondent they represented.
In the sale of municipal lime, the contracts are usually entered into
between the city and the local dealer. The lime is shipped by manufacturer to the plaoe· designated by the city. The city then pays
dealer who deducts 50 cents per ton and remits the balance to the manufacturer. As price uniformity prevailed, attention was in some instances paid by the municipalities to the quality of the different respondents' products. In passing upon bids submitted, there was in
most instances a local ordinance or practice which required the municipal authorities involved to accept the lowest bid which met the
~pecifications.

P .AR. 9. In addition to the foregoing, there were other identical price
changes made and practices followed by respondent lime producers as
a result of the said agreements and understanding.
A resolution was passed nt a meeting of respondent lime producers
held in Atlanta, Ga., providing for the listing of all jobbers and distributors with Secretary Covert. A notice was sent out by respondent
Covert announcing no jobbing commissions were to be given without
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supporting affidavits agreeing to strict adherence by respondent lime
producers to published prices. Strict adherence was obtained to manufacturers' prices as is herein elsewhere set out in detail. There was
an agreement at the meeting of respondent lime producers that resale
commissions to dealers should be fixed at 50 cents per ton and 5 cents
per barrel upon lime sold by dealers, agents or jobbers. This agreement was also generally followed by respondent lime producers.
In September 1935, there was a meeting held at Atlanta, Ga., called
and attended by respondent lime producers or a majority of them.
Shortly thereafter and as a result of action taken at said meeting, all
respondent lime producers simultaneously raised their prices from
$8.50 to $9.00 per ton for future deliveries. This agreed advance was
thereafter followed by all respondent lime producers in making actual
sales and remained in effect for some years as the consistent practice of
all or a majority of respondent lime producers. There was some variation, however, in prices in the State of Virginia. In the latter part
of December 1939, or in the early part of January 1940, the majority of
the respondent lime producers published new base prices to be in effect
immediately thereafter, to wit, January 15, 1940. The prices so published have remained in effect from that date to the date of the hearings in this proceeding. In substantially all instances this rise of base
prices amounted to $1.00 over the price formerly charged by the
respective lime producers.
PAR. 10. The said practices and methods as to the fixing and quoting of prices of lime by the respondent lime producers in Southeastern districts, as herein named, have also resulted in purchasers in
many instances within said territory having to pay higher prices for
lime than persons purchasing similar amounts of lime have had, or
would have had, to pay at points located out of the said Southeastern
territory. For example, lime which is produced ·in Florida a feW'
miles from Ocala, as heretofore referred to, sells or has sold in Ocala
for $14.00 a ton whereas lime was sold and delivered in the city of
St. Louis for the years 1936 to 1940 at approximately $8.00 a ton
with the trend of prices in said city sharply downward from and
after January 1939. On and after January 1, 1940, lime similar to
that which· was sold at Ocala for $14.00 was sold to the city of St.
Louis for $4.89, delivered. Th~ Peerless Lime Company located
near St. Genevieve, Mo., received a higher net mill price, to wit,
$6.95 per ton, when bidding in the Southeastern territory and by
reason of adopting the same methods as described aforesaid, than it
received in making deliveries to nearby points in the neighboring
State of Illinois, in which latter instance its net mill price was $5.15
per ton. As a result of the said method of price fixing herein else-

PINE IDLL LIME & STONE CO. ET AL.

427

451

Order

where set out, Missouri lime producers can and do sell and ship to
purchasers at Charleston, S. C., and certain other points in the Southeastern territory· and have and do obtain a net mill price or prices
that are, after deduction of freight, higher than the net price or
prices obtained within a few miles o£ the location o£ their respective
plants and as a further result certain producers outside of the Southeastern territory have made a practice o£ adopting, and have adopted
in many instances, the same system of arriving at prices as that used
by respondent lime producers as herein elsewhere described, in the
said Southeastern territory. While prices for lime have been decreasing in and near St. Louis, Mo., and in other points outside of said
Southeastern area, the lime prices in said Southeastern area have
increased since the Schechter decision hereinbefore referred to.
CONCLUSION

The acts and practices of the respondents as herein found are all to
the prejudice of the public; have a dangerous tendency to and have
actually hindered and prevented price competition between and among
respondents in the sale of lime in commerce within the intent and
meaning o£ the Federal Trade Commission Act; have placed in respondents the power to control and enhance prices; have increased
the prices of lime paid by the purchasers thereof and consequently
the prices paid by the p~blic; have created in the respondents a
monopoly in the sale of lime in such commerce ; have unreasonably
restrained such commerce in lime and constitute unfair methods of
competition and unfair acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis£ion upon the complaint and amended complaints of the Commission,
the answers of respondents, testimony and other evidence taken before
Randolph Preston, a trial examiner of the Commission theretofore
duly designated by it, in support of the allegations o£ said complaint
and amended complaints, and in opposition thereto, report o£ the trial
examiner thereon, exceptions to said report, briefs o£ the attorneys
for the Commission and respondents, and oral arguments by Curtis
C. Shears and Merle P. Lyon, attorneys for the Commission, and by
Abram F. Myers and Edgar 'Vatkins, attorneys for the respondents,
and the Commission having made its findings as to the facts and its
conclusion that all of said respondents except Green Dug Cement Co.
of 'Vest Virginia have violated the provisions o£ the Federal Trade
Commission Act.
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It w ordered, That the respondents, Pine Hill Lime & Stone Co.,
Southern States Lime Corporation, Gager Lime Manufacturing Co.,
Knoxville Lime Manufacturing Co., Longview-Saginaw Lime "\Vorks,
Inc., Cheney Lime & Cement Co., Ladd Lime & Stone Co., Virginia
Lime Products Co., Inc., Kimbalton Lime Co., Inc., Eagle Rock Lime
Co., Williams Lime Manufacturing Co., Florida Lime Products Co.,
Jnc., Dixie Lime Products Co., Keystone Lime ·works, Inc.,· M. J.
Grove Lime Co., Ripplemead Lime Co., Inc., Riverton Lime & Stone
Co., Jesse Allen Lime Co., corporations, George L. Scott, Sr., an individual, trading as Alabaster Lime Co., and Hal S. Covert, both separately and as representatives of each other, and their officers, representatives, agents, ·and employees, directly or through respondent
Hal. S. Covert or through any corporate or other device, in connection
with the offering for sale, sale and distribution of lime in commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from continuing, entering into, carrying
out, or aiding or abetting the carrying out of, any agreement, understanding, combination or conspiracy between and among any two or
more of said respondents or between any one or more of said respondents and any other persons, partnerships or corporations, for the purpose, or with the effect of restricting, restraining or monopolizing, or
eliminating competition in, the purchase or sale in said commerce of
such product, and from doing and performing by cooperative or concerted action, agreement or understanding between any two or more
of them or between any one or more of them and other persons,
partnerships or corporations, the following acts and things:
(a) Fixing, establishing, quoting, or maintaining delivered prices
to any given point of delivery, predicated upon the use of basing
points, by the use of which all delivered price quotations are calculated as though shipments are made by rail from a single point or
points having a common freight rate to destination.
(b) Filing or exchanging among themselves or with others the
base prices applicable to the respective basing points, and adhering or
agreeing to adhere to specific basing points and specific basing point
prices.
(c) Making quotations and sales of their said products upon a
delivered basis only, with freight equalized from their respective
shipping points, wherever the cost of their said products to any given
buyer, when delivered from any point, is thereby made identical at
any given destination, regardless of variations in freight from different
places of production and shipment.
{d) Promising to adhere to filed prices, terms, and conditions of
sale for their said products.
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(e) Pursuant to any promise, assurance, or understanding, adhering to filed prices, terms, and conditions of sale in the making of
quotations or- sales of their said products.
(f) Fixing or establishing prices, terms, and conditions of sale at
which they will sell lime to the purchasing public, and fixing or maintaining uniform prices, terms, and conditions of sale for such products.
(g) Compiling and circulating among themselves or others lists of
freight rates from various basing points to various destinations in
order to insure that differences in the actual freight from actual shipping points to a given destination and differences in the interpretation and application of freight tariffs 'viii not create differences in
the delivered price at any given destination.
(h) Submitting identical delivered price quotations, terms, and
conditions of sale in sealed bids or other bids on invitations from
municipalities, State or Federal Governments, or refusing to quote
other than delivered pric~s or their equivalent in making such bids.
( i) Entering into, participating• in, or carrying on, through respondent Hal S. Covert or under his auspices or direction, or through
any central agency, meetings, or otherwise, discussions and exchanges
of information concerning proposed or future prices, terms, and conditions of sale at which they will quote or sell lime to the purchasing
public.
(j) Fixing or increasing the price to be charged for delivery in carload lots of less than 15 tons as compared with the price for larger
carloads by addiug thereto a uniform premium or surcharge.
(lc) Collaborating or exchanging price information with trade associations composed of lime producers located in other sections of the
United States, but who sell lime in the territory served by said respondent producers east of the Mississippi River and south of the Ohio and
Potomac Rivers, for the purpose and with the effect of restricting and
restraining competition as to prices, terms, and conditions of sale of
said products in said territory.
( l) Collaborating or exchanging price information with trade associations composed of lime producers located in other sections of the
United States, for the purpose and with the effect of recognizing,
adopting, or selling their lime products according to delivered price
quotations prevailing in other sections of the United States west of
the Mississippi River and north of the Ohio and Potomac Rivers,
when offering for sale or selling their said products in such "outside"
territory and thereby restricting and restraining competition as to
prices, terms and conditions of sale of said products in such "outside"
territory.
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(m) Exchanging information as to basing point price quotations,
freight rates from basing points, and delivered price quotations with
trade associations composed of lime producers located in other sections
of the United States, for the purpose or with the effect of inducing
reciprocal adherence to the delivered price quotations prevailing in
the respective districts.
(n) Determining what concerns shall be recognized as dealers and
jobbers and thereby entitled to purchase lime at jobbers' and dealers'
prices, terms, and conditions of sale, or compiling or circulating lists
of such recognized jobbers and dealers.
( o) Establishing or allowing uniform discounts, commissions, or
compensation to their respective dealers when bidding upon the requirements of municipalities, State or Federal Governments or other
large consumers, or establishing or allowing a uniform differential
between the price to dealers and the price to contractors.
(p) Exchanging among themselves or with their dealer customers,
in advance of the submission ana opening of sealed bids on Federal,
State and municipal requirements for lime products, the prices which
they propose to quote in such bids.
(q) Fixing, establishing, or maintaining prices to be quoted by
their dealer customers when bidding on lime to be purchased by municipalities, State or Federal Governments or other large consumers.
(r) Employing the respondent Hal S. Covert or any other person,
partnership, or corporation, to act as an agency for putting into effect
or carrying out, directly or indirectly, any of the policies, rules, practices, or methods of competition prohibited by this order; or adopting
or taking any other concerted or cooperative action to carry out or
make effective the acts and things prohibited by this order.
It is further ordered, That this proceeding be, and the same hereby
is, dismissed as to respondent Green Bag Cement Co. of 'Vest Virginia.
It is further ordered, That the respondents, except Green Bag
Cement Co.,· of 'Vest Virginia, shall, within 60 days after service upon
them of this order, file with the Commission a report in writing, setting forth in detail the manner and form in which they have complied
with this order.
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IN THE MATTER OF

I. BURMAN, DOING BUSINESS AS BURTLEY COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. fi OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3665, Oomplaint, Deo. 16, 1938-Decision, .Tune 30, 1941

Where an indivlqual engaged in interstate sale and distribution of bls "Marrilis"
drug or cosmetic preparation for l!Se in the removal of excess weight
through application to the body, followed by immersion in a hot bath, and
theory of which was that such coating closed the pores and prevented their
taking into the body the usual amount of oxygen, and that the result and
efforts of the body to supply its own oxygen from the system produced increased heat and heavy perspiration, leading to the burning up of fat and
consequent reduction in weight ;
In advertising his said product in newspapers of general circulation, advertising
circulars and other pieces of advertising literature supplied to and distributed by department stores and other business establishment, to which he
furnished demonstrators and sales persons to assist in the sale thereof, and
in advertisements placed by said establishments in newspapers for which be
supplied the copy or materialsRepresented, directly or by implication, that his preparation constituted an
effective means and method whereby substantial reduction In body weight
might be obtained, and that particular parts or areas of the body might be
reduced In size and weight by application thereto without affecting other
parts; and that preparation in question had been prepared or compounded
by one of the world's leading cosmetic scientists;
The facts being that aforesaid theory upon which his product was based is not ·
tenable, in that oxygen is not taken into the body through the skin in any
appreciable amount, and It is impossible effectively to close or seal the pores
through use of said preparation ; said product was nothing more than an
emollient ointment and possessed no value In removal of excess weight,
favorable results apparently accompllshed thereby being due to regulation
of diet rather than use thereof; and while person referred to was a commercial chemist and consultant for certain cosmetic concerns, such facts
did not. constitute sufficient basis for representing him as one of the world's
leading cosmetic scientists;
With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public with respect to said product and to cause it, because of
the erroneous belief so engendered, to purchase substantial quantities
thereof, with result that trade was diverted unfairly to him from his
competitors:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of tbe public and competitors, and constituted
unfair methods of competition in commerce, and unfair and decPptive acts
and practices therein.
•

Before Mr. John P. Bramhall, trial examiner.
},/r. R. A. M cOuat for the Commission.
Mr. Mrwwell8tettner, of New York City, for respondent.

456

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F. T. C.

CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that I. Burman, an individual trading and doing business as Burtley Co., hereinafter referred
to as respondent, has violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. The respondent, I. Burman, is an individual trading
and doing business as Burtley Co. with his office and principal place
of business at 245 Fifth Avenue, New York, N.Y. For more than 2
years last past, respondent has been, and still is, engaged in the business of preparing for sale and selling, under the trade name of "Marrilis," a drug or cosmetic to be used as an external application for the
purpose of reducing weight of the human body. Respondent causes
said preparation when sold to be transported from his aforesaid place
of business in the city of New York, State of New York, to purchasers
thereof at their respective places of location in States of the United
States other than the State of New York and in the District of Columbia. Respondent maintains, and during all the times herein men·
tioned has maintained, a course of trade in said preparation so sold by
him in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. Respondent is engaged in substantial competition in commerce between and among the various States of the United States and
in the District of Columbia with other individuals, and with firms,
partnerships, and corporations selling and distributing medicinal and
other preparations and products designed and intended for, and used
in, the treatment of obesity and the removal of excess weight from the
human body. Among such competitors in said commerce are many
who do not in any manner misrepresent their said preparations and
products or the therapeutic properties thereof.
PAR. 3. In the course and conduct of his aforesaid business, the respondent has disseminated and is now disseminating, and has and does
now cause to be disseminated, false advertisements for the purpose
of inducing and which are likely to induce, directly or indirectly,
the purchase of respondent's said preparation. Said false adver·
tisements were, and are, disseminated by use of the United States
mails, and by insertion in newspapers and periodicals having a general
circulation, and also in circulars and other printed matter, o.ll of which
are distributed in commerce among and between the various States of
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the United States. Various means have been, and are, used by the
respondent to disseminate or cause the dissemination of said false advertisements for the purpose of inducing, or which are likely to induce,
directly or indirectly, the purchase in commerce among and between
the various States of the United States of respondent's said preparation. Among, and typical o£, the statements and representations contained in said false advertisements so used and disseminated as aforesaid are the following:
"WASH AWAY" Excess Weight
This Amazing New Way
"MABRILis" Weight Reducer
No Diets-No Exercises-No Massages
No Steam Rooms
It's almost unheard of ... a really effective reducing preparation at such a.
minimum expenditure.
Sold with money-back guarantee
MAIL AND PHONE ORIJERS FILLED.

• • • No complicated directions, simply apply a thin coat over the entire
body or only over the part to be reduced, such -as the hips, thighs, legs, chin or
any other "spot"-take a warm bath and relax: in bed for a short period. That's
a.lll • • •
The."l\Iarrilis" Method of 'Velght Reducing, as prepared by. one of the world's
leading cosmetic scientists, is remarkable in its ease of application. • • •
Elimination of waste mattet•, fatty particles and excess water by perspiration is 11
natural function of the body which "1\Iarrilis" speeds up without the weakening
I'esults and the high temperatures formerly used. • • • "Marrllis" with the
aid of the sun's rays, will bring on perspiration considerably faster, and aid in
the elimination of waste and fat through the skin.
• * • Test cases have shown that it is possible to lose from one to four
pounds after the first application. That fact, coupled with the additional security
I hat it has been found to be absolutely harmless makes it a boon to those who arelooking for a slim, svelte figure and for the special reduction of certain "spots."
PAR. 4. Through the use of said statements and representations hereinabove set forth, and others similar thereto, not herein set out, all of
which purport to be descriptive of respondent's preparation and its
effectiveness in reducing weight of the human body, respondent has
represented that his preparation is prepared by one of the world's leadjng.cosmetic scientists; that it will cause n definite and substantial loss
of body weight at the "spot" applied; will reduce weight from 1 to 4
pounds after each treatment by naturally and scientifically eliminating
fatty particles, surplus water and waste from the human body through
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the skin; and that tests have been made which demonstrate the truth
of the foregoing representations.
PA.n. 5. The aforesaid representations used and disseminated by the
respondent in the manner above described, are grossly exaggerated, deceptive, misleading, and untrue, and constitute fal~e advertisements,
and induce or are likely to induce, directly or indirectly, the purchase
of respondent's preparation. In truth and in fact, "1\farrilis" is ·not
prepared by any leading cosmetic scientist; the use of said preparation
will not cause any reduction in weight anywhere in the human body;
the effectiveness of any weight-reducing system, scheme or method is
not enhanced in any way by the use of respondent's product. "1\farrHis" is composed of spermaceti, paraffin oils, ozokerite, petroleum
oils, and petrolatum. Respondent's preparation, when applied to the
skin, serves merely as an emollient ointment.
Respondent's claims as to the value of efficacy of said preparation in
the treatment of obesity or the removal of excess weight of the human
hody are grossly exaggerated, false, and deceptive, and greatly exceed
.any claims as to the value and efficacy of said preparation which might
truthfully be made.
PAR. 6. The use by the respondent of the foregoing false, misleading,
and deceptive statements, representations, and advertisements disseminated as aforesaid with respect to said preparation has had, and
now has, the tendency and capacity to, and does, mislead and deceive
a substantial portion of the purchasing public into the erroneous and
mistaken belief that such false statements, representations, and adver·
tisements are true and that respondent's said preparation possesses the
properties claimed and represented and will accomplish the results in·
dicated, and causes a substantial portion of the purchasing public, be·
cause of said erroneous and mistaken belief, to purchase substantial
quantities of respondent's said preparation.
As a result, trade has been diverted unfairly to the respondent from
his competitors in said commerce who truthfully advertise the effectiveness in use of their respective preparations and products, as de·
scribed in paragraph 2 hereof. In consequence thereof, injury has
been, and is now being, done by respondent to competition in commerce among and between the various States of the United States and
in the District of Columbia.
'
PAR. 7. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and of re·
spondent's competitors and constitute unfair methods of competition
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
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REPORT, FINDINGS AS TO TllE FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Corrunission Act,
the Federal Trade Commission, on December 16, 1938, issued and
thereafter served its complaint in this proceeding upon respondent I.
Burman, an individual, trading and doing business as Burtley Co.,
charging him with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of the complaint and the filing of respondent's answer thereto, testimony and
other evidence in support of the allegations of the complaint were introduced by R. A.l\IcO~at, attorney for the Commission, and in opposition to the allegations of the complaint by Maxwell Stettner, attorney
for the respondent, before John P. Bramhall, an examiner of the Commission theretofore duly designated by. it, and said testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the complaint, the answer thereto, testimony and
other evidence, report of the trial examiner upon the evidence and the
exceptions thereto, and brief in support of the complaint (respondent
not having filed brief and oral argument and not having been requested); and the Commission, having duly considered the matter,
and being now fully advised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, I. Burman, is an individual trading
and doing business as Burtley Co., with his office and principal place
of business at 245 Fifth Avenue, New York City, N.Y. He is now,
and since 1937 has been, engaged in the sale and distribution of a drug
or cosmetic preparation designated as "Marrilis" and intended to be
used for the purpose of removing excess weight from the human body.
In the course and conduct of his business, the respondent causes, and
si,nce 1937 has caused, his preparation, when sold, to be transported
from his place of business in the State of New York to purchasers
thereof located in various other States of the United States and in the
District of Columbia. Respondent maintains, and since 1937 has
maintained, a course of trade in his preparation in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 2. Respondent is now, and at all times mentioned herein has
been, in substantial competition with other individuals and with cor-
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porations, firms, and partnerships engaged in the sale and distribution,
in commerce between and among the various States of the United
States and in the District of Columbia, of medicinal preparations and
other products designed and intended for the removal of excess weight
from the human body.
PAR. 3. In the course and conduct of his business, the respondent has
advertised his product by various means, including the sending of
letters, circulars, and other advertising material through the United
States mails. He has also inserted advertisements in newspapers having a general circulation among and between various States of the
United States. A further method used by the respondent has been
the supplying to department stores and other business establishments
of demonstrators and sales persons to assist in the sale of his product
by such stores and other establishments. In connection with this
method of operation the respondent has supplied such retail establishments with advertising circulars and other pieces of advertising literature, which have been distributed by such establishments among purchasers and prospective purchasers of respondent's product. Respondent has also cooperated with such retail establishments in the placing
of advertisements in newspapers, the copy or materials for such advertisements being supplied to such establishments by the respondent.
All of the advertisements disseminated and caused by the respondent
to be disseminated were for the purpose of inducing and were likely to
induce, directly or indirectly, the purchase of respondent's product in
commerce, as commerce is defined in the Federal Trade Commission
Act.
Certain of the advertising material formerly used by the respondent in promoting the sale of his product was discontinued about
March 1938. Among and typical of the representations used by respondent prior to March 1938 are the following:
No Diets, No Exercises, No Massages, No Steam Rooms
We haYe known women to Jose from one to four pounds after each treatment
easily, quickly and comfortably by naturally and scientifically eliminating fatty
pat·ticles, sur·plus water and waste--the principal cause of excess weight.
Don't envy a BUM figure. Slenderi7.C healthfully with :MARRIUS REDUCING
METHOD. It reduces abdomen, double chin, legs, thighs, hips, arms. Test
cases prove that it Is possible to lose from 1 to 4 pounds after each application
of '·l\farrilis" Ointment ... and it is as simple as it is effective.
The "l\Iarrilis" l\Iethod of Weight Reducing, as prepared by one of the world's
li>ading cosmetic scientists, Is remarkable in its ease of appll<"ation. • • •.
Elimination or waste matter, ratty particles and excess water by perspiration ts
a natural function of the body which "l\Iurrilis" speeds up without the wenkPnlng results and the high t!'mperatures formerly used • • •. "Marrilis"
with the aid of the sun's rays will bring on perspiration considerably faster
~nd aid in the elimination of waste and fat through the skin.
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It's almost unheard of . . . A really effective reducing preparation at such
a minimum expenditure. It's easy and comfortable to use . . . ·applied externally . , . no special skill necessary. Test cases have shown that it Is
possible to lose one to four pounds after the first application. It has been
found to be absolutely harmless.
·
For Special Reduction of . . . Hips-Thighs-Abdomen-Legs-Twin Chins
& Other "Spots."
It is, of course, best to use "l\Iarrilis" over the entire body and ind~e
elimination in its entirety. But if your problem is one where you merely
desire to reduce In spots such as the legs, thighs, a bulging abdomen, the chin,
or perhaps only the arms, then apply "l\Iarrilis" to these parts only. Follow
the same tub bath procedure as if the treatment was given to the entire
body. • * •.
With the application of l\larrills system you can discard reducing girdle!';,
corsets, hip reducers, bust reducers, etc. In a much shot·ter time a youthful
figure is obtained with maximum of comfort. Elimination of waste matter,
fatty particles and excess water by perspi,ration is a natural function of the
body which "l\Iarrilis" speeds up without the weakening results and the high
temperatures formerly used.

Among and typical of the representations used by respondent
subsequent to March 1938 are the following:
• • • No complicated directions, simply apply a thin coat over the entire
body or only over the part to be reduced, such as the hips, thighs, legs, chin
or any other "spot"-take a warm bath and relax in bed for a short period.
That's all!
Don't Envy a

SLIM

Figure! Slenderize flealthfully with

MABRILIS REDUCING

METHOD

It Reduces

Abdomen
Legs
Hips

Double Chin
Thighs
Arms

Test cases prove that lt Is possible to lose from 1 t('l 4 pounds after each
application or "l\Iarrilis" Ointment . . . and it is as simple as It is effective.
That fact, coupled with the additional security that it has been found harmless, makes it a boon to those looking for a slim, svelte figure.
Applied to bo!ly before taking bath. Why not try it now and lose that excess
poundage!
PAR. 4. The Commission finds that through the use of these representations, and others of a similar nature which are not specifically
set forth herein, the respondEnt has represented, directly or by
implication, that his preparation constitutes an effective means and
method whereby substantial reduction in hotly weight may be obtained; that by the application of the preparation to particular parts
or areas of the boJy, such parts or areas may be reJuceJ in size and
weight without affecting the weight of other parts of the bouy; and
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that the preparation has been prepared or compounded by one of
the world's leading cosmetic scientists.
PAR. 5. Respondent's preparation is composed of spermaceti, paraffin oils, ozocerite, petroleum oils, and petrolatum. The directions prescribed by respondent for the use of the preparation are as follows:
Apply sparingly a very thin coat of "1\Iarrilis" all over body, face and legs.
Take a tub bath. Make certain the whole body is immersed, including wrists.
The water does not have to be too hot ••. just comfortable. In perhaps 1lve
to ten minutes you will note that perspiration is freely flowing from the face.
Stay in the bath another ten or fifteen minutes. Then, while still wet, wrap yourself ln a sheet and go to bed. Keep warmly covered . . . Relax . • . (In
which case the perspiration will continue) for about a half hour. After this,
cool off gradually . . . You may now take another tub or shower washing off
the perspiration and 1\farrilis from your entire body. Weigh and measure yourself before and after each treatment. For Sun Bathing apply over entire body
wearing as little clothes as possible. Follow this with a shower or tub bath.

P .AR. 6. The theory upon which respondent bases his claims for his
product was outline<;! substantially as follows by one of the witnesses
testifying in his behalf. By coating the body with a film of the preparation the pores of the skin are closed or sealed. The film inhibits
or prevents the effective working of the pores and prevents the pores
from taking into the body the usual or normal amount of oxygen.
The body is compelled to make up for this loss of oxygen and it undertakes to supply its own oxygen from the system. It breaks up its own
fat, which it burns as carbohydrates, and in this way supplies its own
oxygen. This increased chemical activity produces increased heat in
the body. The heart and circulation are stimulated to greater activity. There is a great pouring out of perspiration. It is this pouring
out of perspiration and the burning up of the fat wpich produce the
reduction in weight.
PAR. 7. The expert testimony introduced at the instance of the Commission shows, and the Commission finds, that this theory is not
tenable. It is at variance with the consensus of generally accepted
and recognized medical opinion. Oxygen is not taken into the body
through the skin in any appreciable amount. Moreover, it is impossible effectively to close or seal the pores of the skin through the use of
respondent's preparation.
·
PAR. 8. The attempted reduction of weight through the stimulation
of perspiration is a frequent occurrence. To generate the heat required to stimulate perspiration, hot baths, steam rooms, electric cabinets, etc., are used. Any reduction of weight obtained in this manner,
however, has been found to be only temporary, as an excessive thirst
is developed by the patient during the process, and any weight which
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may have been lost is restored almost immediately by the drinking of
large quantities of water or other beverages.
The consensus of medical opinion is that the external application of
preparations such as respondent's is wholly ineffectual in reducing the
weight of the body. The Commission is of the opinion from the
evidence, and finds, that the use of respondent's preparation adds nothing to any results which might be obtained from the ordinary heat
method of stimulating perspiration. The preparation is in fact nothing more than an emollient ointment. It possesses no value in the removal of excess weight from the body or from any particular part or
area of the body.
Respondent introduced as witnesses two physicians, two physiotherapists, and a masseuse, all of whom testified that they had used
respondent's preparation and had observed its effect upon others, and
that the results obtained from its use were more substantial than the
results usually obtained from the ordinary method of inducing perspiration through the application of heat alone. Several members of the
public· also testified that they had used the preparation and had obtained favorable results in the reduction of their weight. In practically all of these cases, however, there was more or less regulation
of the diet in addition to the use of respondent's treatm~nt, and the
Commission is of the opinion that any reduction in weight obtained
by the witnesses was due to the regulation of the diet rather than to
the use of respondent's preparation. After careful consideration of
this testimony, the Commission is of the opinion, and finds, that its
probative value is insufficient to overcome the expert testimony introduced at the instance of the Commission and the consensus of medical
opinion as disclosed by the record.
·with respect to respondent's representation that his product was
prepared or compounded by one of the world's leading cosmetic
scientists, the evidence shows that this claim is based entirely upon
the fact that the person referred to is a commercial chemist and is
consultant for certain cosmetic concerns. The Commission is of the
opinion, and finds, that these facts do not constitute a sufficient basis
for respondent's claim.
PAR. 9. The Commission therefore finds that the representations of
the respondent with respect to his preparation and its effectiveness
in use, as set forth in paragraphs 3 and 4 hereof, are grossly exaggerated, false, and misleading, and constitute false advertisements.
PAR. 10. The Commission further finds that the use by the respondent of these representations and advertisements has the tendency and capacity to mislead and deceive a substantial portion of
the purchasing public with respect to respondent's preparation and
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its effectiveness in use, and to cause such portion of the public to
purchase substantial quantities of respondent's preparation as a
result of the erroneous and mistaken belief so engendered. In consequence, trade has been diverted unfairly to the respondent from
his competitors.
CONCLUSION

The acts and practices of the respondent as herein found are all
to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods' of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, testimony and other evidence taken before John P. Bramhall, trial examiner of the Commission theretofore duly designated
by it, in support of the allegations of said complaint and in opposition thereto, report of the trial examiner upon the evidence and the
exceptions thereto, and brief filed by R. A. McOuat, attorney for the
Commission (respondent not having filed brief and oral argument
not having been requested); and the Commissi~m having made its
findings as to the facts and its conclusion that the respondent has
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent I. Burman, individually and
trading as llurtley_ Co., or trading under 'any other name, his representatives, agents, and employees, directly or through any corporate
or other device, in connection with the offering for sale, sale or distribution of his drug or cosmetic preparati()n designated "Marrilis,"
or any preparation of substantially similar composition or possessing substantially similar properties, whether sold under the same
name or under any other name, do forthwith cease and desist from
directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mails or (b) by any means in
commerce, as "commerce" is defined in the Federal Trade Commission Act, which advertisement represents, directly or through inference, that said preparation possesses any value in the removal of
excess weight from the human body, or from any particular part or
area of the body.
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2. Disseminating or causing to be disseminated any advertisement
by any means, for the purpose of inducing or which is likely to
induce~ directly or indirectly, the purchase in commerce, as "commerce" is defined in the Federal Trade Commission Act, of said
preparation, which advertisement contains any of the representations
prohibited in paragraph 1 hereof.
It is further ordered, That the respondent, individually and trading as Durtley Co., or trading under any other name, his representatives, agents and employees, directly or through any corporate or
Qther device, in connection with the offering for sale, sale and distribution in commerce, as "commerce" is defined in the Federal Trade
Commission Act, of said preparation, do forthwith cease and desist
from:
Representing that said preparation has been prepared or compounded by one of the. world's leading cosmetic scientists.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report in writing setting forth in detail the manner and form in which
he has complied with this order.
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THE ?t!ATTER OF

PHILIP R. PARK, INC.
COMPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF .AN .ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 3815.

Complaint, June 9, 1939-Deaiaion, JutUJ SO, 1941

Where a corporation engaged in the competitive interstate sale and distribution
of a dehydrated kelp product in powdered and tablet form designated
respectively as "Gt·anular Parkelp" and "Parkelp Tablets"; by advertisements In newspapers and periodicals and by circulars and leaflets, pamphlets and other advertising material and by radio broadcasts(a) Represented that Its said preparation was rich in iodine, iron, calcium, and
other minerals which were not present in land tot>dl'! :. '\VOUld· correct mineral
deficiency, build resistance to mineral deficiency diseases, and furnish food
minerals of value In combating goiter, anemia, and other mineral deficiency
diseases; and contained Iodine, iron, copper, calcium, phosphorus, sodium.
potassium, .magnesium, sulphur, and other minerals In quantities sufficient
to have therapeutic value in the treatment and prevention of diseases or
conditions resulting from a deficiency in such minerals, listing various
diseases claimed to be thus caused; and
(b) Represented that the average diet of the American people Is deficient In
the minerals necessary for the proper functioning and health of the human
body, and that vegetables such as lettuce, celery, asparagus, spinach, etc.•
are deficient In such necessary minerals;
Facts being that the only mineral appearing in Its product In an amount that
would be of therapeutic value was Iodine; therapeutic value thereof was
limited to the value of its Iodine content, It being beneficial only in conditions resulting from an iodine deficiency and where administration of Iodine
was indicated; and Its said preparation would not correct mineral deficiency,
build up resistance to mineral deficiency diseases, or furnish food minerals
other than iodine In quantities sufficient to combat such diseases; and, contrary to its claims, all the other minerals listed are present in varying
amounts In land foods and their average diet contains as much as health
requires;
With capacity and tendency to mislead and deceive purchasers into the erroneous
belief that such misrepresentations were true and into the purchase of
substantial quantities of Its product, with result that trade was unfairly
diverted from Its competitors to it:
Held, That such acts and practices were all to the prejudice and injury of the
public, and competitors, and constituted unfair methods of competition In
commerce and unfair and deceptive acts and practices therein.
As respects etl'ect of seller's dehydrated kelp product on mineral deficiencies or
its therapeutic value In the treatment or prevention of anemia or other
mineral deficiency diseases In human beings, testimony with reference to
certain biological tests made upon rats to determine effect of said product
In cases of anemia, was of little or no probative value, It appearing that
there was no testimony on the relationship between the effect of such tests
upon rats as compared with humans, or the relationship between the
amounts ingested by the rats under test as compared with the amount
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which would be ingested by human beings under the directions for use, and
that while test in question was made specifically to determine etrect of said
product on anemia caused by an iron or copper deficiency, which commonly appears in rats fed exclusively on a' diet of mllk, anemia In humans
caused by such a deficiency in the diet is very rare as compared with other
recognized forms of said ailment.

Before Mr. William 0. Reeves and Mr. John W. Addi.8on, trial
exammers.
Mr. Robert Mathi<J, Jr. for the Commission.
Mr. Daniel Douglwrty, of Los' Angeles, Calif., for respondent.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Philip R. Park, Inc.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to said Commission that a.
proceeding by it in respect thereof would be ~n the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Philip R. Park, Inc., is a corporation,
organized, existing, and doing business under the laws of the State of
California, with its principal place of business located at San Pedro,
Calif. It is now, and for some time last past has been, engaged in the
sale and distribution of a dehydrated kelp product in powdered and
tablet form, designated, respectively, as Granular Parkelp and Parkelp
Tablets, in commerce between and among the various States of the
United States and in the District of Columbia. Respondent causes,
and has caused, said products, when sold, to be transported from San
, Pedro, Calif., to purchasers thereof located in the various States of
the United States and in the District of Columbia. There is now, and
has been for some time last past, a course of trade by said respondent
in such merchandise in commerce between and among the various
States of the United States and in the District of Columbia. In the
course and conduct of its business, respondent is in competition with
other corporations and with individuals and partnerships engaged
in the sale and distribution of like or similar products, in commerce
between and among the various States of the United States and in the
District of Columbia.
,
PAR. 2. In the course and conduct of its aforesaid business, the
respondent has disseminated, and is now disseminating, and has caused
and is now causing the dissemination of, false and misleading advertising concerning its said product, by United States mail, by inserting
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the same in newspapers and periodicals having a general circulation,
and also in circulars and other printed or written matter, all of which
are distributed in commerce among and between the various States
of the United States, and by continuities broadcast from radio stations
which have sufficient power to, and do, convey the program emanating.
therefrom to listeners located in various States of the United States
other than the State in which said broadcasts originate, and by other
means in commerce, as commerce is defined in the Federal Trade Commission Act, for the purpose of inducing, and which is likely to induce,
directly or indirectly, the purchase of its said product.
Among and typical of the false statements and representations contained in said advertising, disseminated and caused to be disseminated
as aforesaid, are the following:
1. Parkelp is amazingly rich in iodine, iron, calcium and other food minerals
which land foods lack.
2. Builds resistance to mineral deficiency diseases.
3. PALE GIRLS fin!J- sea plant better than rouge. Girls who lack colorful lips
and cheeks should know that their blood stream needs more of certain minerals.
No amount of rouge can bring beauty that is truly glamorous and sparkling.
The romantic story of kelp-the wonder plant of the sea-reveals that it is a
veritable storehouse of iron, iodine and those other minerals needed to attain
mineral-rich blood, rosy cheeks, red lips and sparkling eyes.
For an aid to natural beauty, eat kelp-in its pure forlll-not mixed with
anything else.
4. Kelp is today recognized as nature's richest source of essential food minerals
for combating goiter, anemia and other mineral deficiency diseases.
5. If you need food iodine, food manganese and calcium, you will find Parkelp
nn easy, economical way to add these food minerals to your diet.
6. It is interesting to know that lack of food minerals in such land-grown
vegetables as lettuce, celery, asparagus, spinach, etc., which form a part of our
/daily diet, often results In deficiency conditions of the body. You can add these
important minerals and vitamins to your diet in an easy and economical way. Try
Parkelp, a pure, deep sea kelp product that brings you food minerals from the sea.
7. There is a new and pleasant way of correcting this mineral and vitamin
deficiency by using Parkelp-a pure deep-sea kelp product,
8. Kelp-a n~tural sea plant that is a source of important food minerals.
9. Many of our land-grown vegetables are lacking in food minerals and Parkelp
will help you restore those minerals to your diet.
10. Those of you who feel that you need more food iodine, food iron and other
minerals In your diet, you will want to try Parkelp--a pure deep-sea kelp product
that is amazingly rich in food minerals which many of our land foods lack.
PAR. 3. The respondent, through the use of the aforesaid representations and others not herein detailed, represents that the diet of the
American people is deficient in the minerals necessary for the proper
functioning and proper health of the human body; tha.t vegetables
such as lettuce, celery, asparagus, spinach, etc., are deficient in these
necessary minerals; that by the use of respondent's product, as -abQve
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described, the deficiency in iodine, iron, calcium, manganese and other
minerals will be supplied; that the use of respondent's product will
also correct the alleged vitamin deficiency of the human body; that
it will prevent and relieve anemia; and that the use of the product
is of great therapeutic value to all who will take it.
PAR. 4. In truth and in :fact the statements and representations of
respondent hereinabove set out with respect to its product are false and
misleading in the following respects: The only one of the minerals
appearing in said product in an amount that would be of therapeutic
value to anyone needing the minerals is iodine. The amount of minerals other than iodine contained in respondent's product is not sufficient to produce the results claimed in respondent's advertising. The
diet of the American people is not deficient in the minerals mentioned
in respondent's advertising, nor are the vegetables therein referred
to deficient in such minerals. Respondent's product will not prevent
and relieve anemia. Said product is refractory to digestion and the
minerals therein contained are not made available for assimilation.
Said product will not produce the general beneficial effects claimed
by respondent.
PAR. 5. There are among the competitors o£ :respondent many other
corporations and individuals and firms that manufacture, sell, and
distribute products and preparations which contain some or all of
the minerals contained in respondent's product, or other preparations
designed for similar uses, in commerce, as hereinabove set out, that
do not misrepresent the therapeutic value or efficiency of their products.
PAR. 6. The use by respondent in its advertising matter and otherwise of the representations set forth in paragraph 2 hereof had, and
has, a capacity and tendency to, and did, and does, deceive and mislead
prospective purchasers and purchasers o£ its product into the belief
that such representations are true.
On account of such mistaken and erroneous beliefs, a substantial
portion of the purchasing public has been, and is, induced to purchase
said product Parkelp from respondent, and thereby trade has been,
and is~ unfairly diverted to respondent from competitors named in paragraphs 1 and 5 hereof. As a result thereof injury has been, and is
now being, done by respondent to competitioll in commerce among
and between the various States of the United States and in the District
of Columbia.
PAR. 7. The aforesaid acts and practices o£ the respondent as herein
alleged are all to the prejudice of the public and of respondent's competitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
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REPoRT, FINDINGS As TO THE FAcTs, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act, the
Federal Trade Commission on June 9, 1939, issued and subsequently
served its complaint on the respondent, Philip R. Park, Inc., a corporation, charging it with the use of unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce in
violation of the provisions of said act. After the issuance of said complaint and the filing of respondent's answer thereto, t~stimony and
other evidence in support of the allegations of said complaint were
introduced by Robert Mathis, Jr., attorney for the Commission, and in
opposition to the allegations of the complaint by Daniel Dougherty,
attorney for the respondent, before trial examiners of the Commission
theretofore duly designated by it, and said testimony and other evidence were duly recorded and filed in the office of the Commission.
Thereafter this proceeding regularly came on for final hearing before
the Commission on said complaint, answer thereto, testimony and
other evidence, report of the trial examiners upon the evidence and
exceptions filed thereto, briefs in support of the complaint and in oppo~
sition thereto (oral argument not having been requested) and the Commission having duly considered the matter and being now fully advised
in the premises, .finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Philip R. Park, Inc., is a corporation ,
organized, existing, and doing business under the laws of the State of
California, with its principal place of business located at San Pedro,
Calif. It is now and for some time last past has been engaged in the
sale and distribution of a dehydrated kelp product in powdered and
tablet form, designated respectively as "Granular Parkelp" and "Parkelp Tablets" in commerce among and between the various States of
the United States and i~ the District of Collumbia. Respondent causes
and has caused said products when sold to be transported from San
Pedro, Calif., to purchasers thereof located in the various States of
the United States and in the District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of
trade in said products in commerce among and between the various
States of the United States and in the District of Columbia. In the
course and conduct of its business respondent is iri. competition with
other corporations and with individuals, firms, and partnerships engaged in the sale and distribution of like or similar products in com-
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merce among and between the various States of the United States and
in the District o:f Columbia.
PAR. 2. In the course and conduct of its aforesaid business therespondent has disseminated, and is now disseminating, and has caused,
and is now causing, the dissemination o:f false advertisements concerning its said product by United States mails and by various other
means in commerce as "commerce" is defined in the Federal Trade
Commission Act, for the purpose o:f inducing, and which are likely to
induce, directly or indirectly, the purchase of its said product. Among
and typical of the false, misleading, and deceptive statements and
representations contained in said false advertisements disseminated
and caused to be disseminated, as hereinabove set forth, by United
States mails, by advertisements in newspapers and periodicals, and
by circulars, leaflets, pamphlets, and other advertising material and
by continuities broadcast from radio stations which have sufficient
power to and do convey the programs emanating therefrom to listeners
located in the various States of the United States other than the State
in which said broadcasts originate are the following:
1. That respondent's preparation "Parkelp" is rich in iodine, iron,
calcium, and other minerals which are not present in land :foods;
2. That respondent's preparation will correct mineral deficiency,
build resistance to mineral deficiency diseases, and furnish :food minerals of value in combating goiter, anemia, and other mineral deficiency
diseases;
3. That respondent's preparation contains iodine, iron, copper, calcium, phosphorus, sodium, potassium, magnesium, sulphur, and other
minerals in quantities sufficient to have therapeutic value in the treatment and prevention of diseases or conditions resulting from a deficiency in such minerals;
4. That respondent's preparation has therapeutic value in the treatment or prevention of the following mineral deficiencies and the
diseases and conditions which are alleged by the respondent to result
therefrom:
(a) Iodine deficiency, which may cause goiter, skin diseases, low
vitality, neuritis, nervousness, overweight, and rickets;
(b) Iron deficiency, which may cause anemia, headaches, weakness,
and asthma;
(c) Copper deficiency, which may cause anemia;
(d) Calcium deficiency, which may cause stomach trouble, rickets,
· and eczema ;
(e) Phosphorus deficiency, which may cause rickets, subnormal
growth, and mental exhaustion;

472

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F.T.C.

(/) Sodium deficiency, which may cause r;tomach trouble, rheumatism, kidney disorders, and bladder disorders;
(g) Potassium deficiency, which may cause acidosis, heart disorders,
and constipation;
(h) Magnesium deficiency, which may cause underweight and skin
diseases;
( i) Sulphur deficiency, which may cause constipation, blood disorders, and liver disorders;
5. That the diet of the American peopie is deficient in the minerals
necessary for the proper functioning and proper health of the human
body and that vegetables such as lettuce, celery, asparagus, spinach,
etc., are deficient in these necessary minerals.
PAR. 3. Respondent's product Parkelp is composed of the following
mineral ingredients:
Percent

Iodine_______________________
Calcium___________________
Phosphorus---------------Iron_________________________
Copper--------------------

0.186
1.050
0.339
0.037
0.008

Percent

Magnesium------------------ 0.740
Manganese------------------ 0.00044
Sodium--------------------- 3.98
Potassium------------------ 11.15
Chlorine----------·--·------- 13.07

The respondent recommends that 1f2 to 1 teaspoonful be taken three
times daily, preferably before meals, or 3 to 5 tablets of 5 grains each
before or with meals if the product is used in tablet form. There is
no difference in the constituent ingredients of Parkelp in the powder
or tablet form.
PAtt. 4. The Commission finds that under conditions of use the only
mineral appearing in respondent's product in an amount that would
be of therapeutic value is iodine. The therapeutic value of respondent's preparation is limited to the value of its iodine content and is
beneficial only in those conditions resulting from an iodine deficiency
and where the administration of iodine is indicated. There is not a
sufficient amount of iron, copper, calcium, phosphorus, sodium, potassium, magnesium, or sulphur to have any therapeutic value in the
treatment of any mineral deficiency or any disease or condition resulting from such mineral deficiency. All of these minerals are present
in varying amounts in land foods and the average diet contains a sufficient amount of such minerals as are necessary for the proper func·
tioning and he;tlth of the human body. Respondent's preparation will
not correct mineral deficiency; will not build up resistance to mineral
deficiency diseases, and will not furnish food minerals other than .
iodine in quantities sufficient to be of value in combating mineral defi·
1
ciency diseases.
PAR. 5. On the subject of the therapeutic value of respondent's prep·
aration Parkelp the respondent introduced in evidence testimony with
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reference to certain biological tests made upon rats to determine the
effect of respondent's product in cases of anemia. There is no testimony
on the relationship between the effect of such tests upon rats as compared with human beings, or the relationship between the amounts
ingested by the rats under test as compared with the amount which
would be ingested by human beings under the directions for l1Se. Furthermore, the test is mad0 specifically to determine the effect of Parkelp
on anemia caused by an iron or copper deficiency which commonly
appears in rats fed exclusively on a diet of milk. Anemia in human
beings caused by a deficiency of iron or copper in the diet is very rare
as compared with other forms of anemia recognized in human beings.
Consequently the Commission is of the opinion and finds that the testimony with reference to the biological tests made by the respondent
is of little or no probative value in connection with the effect of respondent's preparation on mineral deficiencies or the therapeutic value
of its preparation in the treatment or prevention of anemia or other
mineral deficiency diseases in human beings.
PAR. 6. The use by the respondent of the aforesaid false advertisements and misleading representations has the capacity and tendency
to and does mislead and deceive purchasers and prospective purchasers
into the erroneous and mistaken belief that the aforesaid false and
misleading statements and representations are true and into the purchase of substantial quantities of respondent's product. As a direct
result thereof trade has been diverted unfairly to the respondent from
its competitors who are likewise engaged in the sale and distribution
of similar products in commerce among and between the various States
of the United States.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, answer of the respondent,
testimony and other evidence before trial examiners of the Commission
theretofore duly designated by it in support of the allegations of said
complaint and in opposition thereto, report of the trial examiners
upon the evidence and exceptions filed thereto and briefs filed herein
and the Commission having made its findings as to the facts and its
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conclusion that said respondent has violated the provisions of the
Federal Trade Comm)ssion Act.
It is ordered, That respondent Philip R. Park, Inc., a corporation~
its officers, representatives, agents, and employees, directly or through
any corporate or other device, in conne~tion with the offering for sale,.
sale or distribution of their products "Granular Parkelp" or "Parkelp
Tablets," or any other product of substantially similar composition
or possessing substantially similar properties, whether sold under the
same name or any other name, do forthwith cease and desist from
directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails o~ by any means in comm,erce
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference:
(a) That ·respondent's preparation has any therapeutic value in
excess of that afforded by the iodine content thereof;
(b) That respondent's preparation contains iron, copper, calcium,
phosphorus, sodium, potassium, magnesium, sulphur, or other minerals in quantities sufficient to have therapeutic value in the treatment
or prevention of diseases or conditions resulting from, a deficiency in
such minerals or that it will build resistance to mineral deficiency
diseases or furnish food minerals other than iodine in quantities suffi..
cient to be of value in combating mineral deficiency diseases;
(c) That respondent's preparation contains minerals which are not
present in land foods or that the average diet is deficient in the minerals necessary for proper functioning and health of the human body.
It u further ordered, That the respondent shall, within 60 days
from service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
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IN THE MATrER OF

JOHN H. OESTERHAUS, TRADING AS FARMERS VACCINE
& SUPPLY COMPANY
COMPLAINT. FINDINGS. AND ORDER IN REGARD TO THE ALLEGED. VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19U

Docket 4137.

Complaint, May 21, 1940-Decision, June 30, 1941

Where an individual engaged in competitive interstate sale and distribution of
his "Abortion Vaccine" to render cattle Immune to Bang's Disease; by means
of advertisements disseminated through the mails and numerous newspapers
and periodicals of general circulation, and by circulars, pamphlets, and other
advertising literature(a) Represented, directly or by implication, that by the injection of his vaccine
into each animal of a herd of cattle the entire herd and each treated animal
was rendered immune to Bang's Disease, that these results might be obtained
in all cases regardless of the age of the animal and of whether it was infected
with said disease at the time of treatment, that the use of said preparation
gave lasting protection and that animals treated therewith, although later
exposed, would not become infected, and that a substantial degree of protection was afforded within 2 weeks after treatment was administered;
The facts being that his said preparation, In common with practically all others
on the market for treatment of disease in question, was made of "Strain 19,"
used generally by veterinarians and stockmen for prevention of such disease;
the value and effectiveness of the vaccine were limited chiefly to cases of
calves of from 4 to 8 months of age, the treatment not being generally recognized as effective in the case of mature cattle and being possibly harmful,
and being also ineffective as to cattle already infected; immunity afforded
was not in all cases permanent and was lost by a substantial percentage of
animals after a certain period; and no substantial degree of protection was
. usually afforded .within 2 weeks after treatment; and said Individual, for
a substantial period of time, made no change in his advertising material-to
certain of which, however, he attached advisory notice-to comply with the
regulation of the Department of Agt·iculture of :May 26, 1938, requiring that
such vaccines should be recommended only for treatment of calves from 4
to 8 months of age;
(b) Represented that abortion would be prevented in all females treated with
the vacine and that such females would carry their calves for the full
period, and might safely be bred at any time after treatment; and
(c) Represented that he guaranteed that a calf would be born to each breeding
cow treated with the vaccine·;
The facts being that the fact that a cow had received the treatment dld not
necessarily mean that abortion would be prevented, and that a period or 2
or 3 months should be allowed to elapse before such animals were bred, since
time was needed to develop Immunity, and In some cases there is a virulent
reaction from the treatment which might produce the disease; and the
only guaranty made in fact by said Individual was that the purchase price
of the vaccine would be refunded In cases where a calf was not born ;
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With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public, and to cause it, because of such erroneous belief, to purcha~e his said preparation, and with result that trade was diverted unfairly
to him from his competitors, many of whom do not misrepresent their
products:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair and deceptive acts
and practices therein.

Before Mr. "William 0. Reeves, trial examiner.
Mr. Randolph lV. Branch for the Commission.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that John H. Oesterhaus,
an individual trading under the name of Farmers Vaccine & Supply
Co., hereinafter referred to as respondent, has violated the provisions
of the said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent is an individual trading and doing business under the name of Farmers Vaccine & Supply Co., and maintaining an office and principal place of business at 1619 West Sixteenth
Street, Kansas City, 1\fo.
PAn. 2. Respondent is now, and has been for more than 2 years last
past, engaged in the business of selling a certain preparation containing drugs, described by him as "Abortion Vaccine," and recommended by him for use as a means of rendering cattle immune to lm
ailment known as "Bang's Disease." Respondent causes said preparation, when sold, to be transported from his aforesaid place of business
in the State of Missouri to purchasers thereof located in various other
States of the United States and in the District of Columbia. Respondent at all times mentioned herein has maintained a course of trade in
said preparation in commerce among and between the various States
of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business, the
respondent had disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning his said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal Trade
Commission Act, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of said product; and
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respondent has also disseminated and is now disseminating, and has
caused and is now causing the dissemination of, false advertisements
concerning his said product, by various means, for the purpose of
inducing, and which are likely to induce, directly or indirectly, the
purchase of his said product in commerce, as commerce is defined in
the Federal Trade Commission Act. Among, and typical of, the false,
misleading, and deceptive statements and representations contained in
said false advertisements, disseminated and caused to be disseminated
as hereinabove set forth, by the United States mails, by advertisements
in newspapers and periodicals, and by circulars, pamphlets, catalogs,
and other advertising literature are the following:
•

•

•

inject •

•

•

ench animal in your herd.

IMMUNIZE YOUR HERD WITH ABORTION VACCINE.

• • • yaur heifer or cow is made immune against Bang's Abortion Disease.
• • • one dose of which gives lasting protection.
Our experience indicates that a considerable degree of protection is afforded
within two weeks from the use of our Abortion Vaccine.
• • • an Immune Herd; which even though exposed later will not become
infected.
Start now on your yearlings, heifers and two-year olds and vaccinate the
balance as convenient.
• • • since 1932 • • • Abortion Vaccine bas been used on the entire
herd at once-heifers, open cows and bred cows at all stages of pregnancy, and
the results on thousands af animals in hundreds of herds apparently justified the
practice.
.
Abortion Vaccine will immune animals against Bang's Disease and result in full
term calves • • •.
• • • end abortion losses from already infected animals.
Breeding may be commenced nt any time you choose after vaccination • • •.
Now to prove our own faith in our Abortion Cure we are insuring you a cal!
from each cow.
PAR. 4. Through the use of the statements and representations
hereinabove set forth, and others similar thereto not specifically set
out herein, respondent has represented that by one injection of his
abortion vaccine into each animal of a herd of cattle, the herd and
each treated animal is rendered immune to Dang's Disease and will
not, although later exposed, become infected therewith; that one dose
does, in fact, give lasting protection; and that a considerable degree
of protection is afforded in 2 weeks' time; that the product may be
advantageously used and these results attained in all cases regardless
of the age of the animals and of whether or not they are infected at
the time of treatment; that all treated females will carry their calves
for the full term; that treated females may be bred at any time after
injection; that respondent guarantees a calf to be born to each female
treated with his vaccine.
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PAR. 5. The foregoing representations are grossly exaggerated,
misleading, and untrue. In truth and in fact, the use of the respondent's vaccine does not in all cases render animals to whom it
is administered immune to, or protected against, Bang's Disease.
Immunity is not attained in 2 weeks after treatment. When administered to uninfected mature cows, a considerable period, sometimes as long as 2 years, must elapse before immunity from the disease
may be anticipated, and such immunity is not always attained; when
administered to infected mature animals, the vaccine in no way contributes to the gaining of immunity which may result, however, from
a natural recovery. The use of this vaccine on mature females will
not assure or assist full term gestation and parturition of calves in any
cases except those in which pregnancy occurs after immunity has
been gained from the use of the vaccine. Abortion or premature
birth may be due to other factors as well as to Bang's Disease.
Treated, mature uninfected females should not, under the accepted
principles of animal husbandry, be bred until a reasonable time has
elapsed after treatment. Respondent's alleged guarantee that a calf
will be born to each cow treated with his vaccine is not in fact such
a guarantee, but merely an announced undertaking to refund the
price of the vaccine if a treated cow does not bear a calf.
PAR. 6. The use by the respondent of the foregoing, false, deceptive,
and misleading statements and representations with respect to his
preparation disseminated as aforesaid has had and now has the
capacity and tendency to, and does, mislead and deceive a substantial
. portion of the purchasing public into the erroneous and mistaken
belief that such false statements and representations are true and to
induce a substantial portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase substantial quantities of
respondent's vaccine.
PAR. 7. In the course and conduct of his said business, respondent
is now, and has been for more than 1 year last past, in substantial
competition with other individuals and with firms, partnerships, and
corporations engaged in the sale and distribution of abortion vaccines in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 8. The United States Department of Agriculture, through its
Bureau of Animal Industry, has, since 1934, been engaged in a program for the better control and ultimate eradication of Bang's Disease. Abortion vaccines, under the provisions of "An act making
appropriations for the Department of Agriculture for the fiscal year
ending June thirteenth, nineteen hundred and fourteen" (37 Stat.
832), may be legally manufactured on1y in establishments licensed by
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the Department of Agriculture. Respondent is not a manufacturer
of vaccine, but his product is manufactured for him by a licensed
establishment. :Many of those engaged in the sale and distribution
of such vaccine, as set forth in paragraph 7 hereof, are also licensed
·
manufacturers thereof.
PAR. 9. On l\fay 26, 1938, the said Department of Agriculture,
through its Bureau of Animal Industry, as· a part of its program
mentioned in paragraph 8 hereof, ordered such licensed establishments
to recommend the use of abortion vaccine only for the treatment of
calves from 4 to 8 months of age, inclusive. Many licensed manufacturers complied with said order. Respondent, however, by means
of various of the representations and statements set forth in paragraph 3 hereof, and others not specifically s~t out herein, has continued to recommend his vaccines for use regardless of the age of the
animal.
PAR. 10. As a direct result of this recommendation by respondent,
many members of the consuming public have purchased substantial
amounts of respondent's vaccine, and in consequence trade has been
diverted unfairly to respondent from competitors likewise engaged
in the business of selling and distributing abortion vaccines who, in
compliance with the order of the Department of Agriculture, recommend their vaccines for use only on calves from 4 to 8 months of
age. As a result thereof, injury has been done and is now being done
by respondent to competition in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 11. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice of the public and respondent's
competitors, and constitute unfair and deceptive acts and practices
in commerce and unfair methods of" competition in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 21, 1940, issued and thereafter served its complaint in this proceeding upon respondent John H.
Oesterhaus, an individual, trading as Farmers Vaccine & Supply Co.,
charging him with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in
violation of the provisions of said act. After the issuance of the complaint and the filing of respondent's answer thereto, testimony and
other evidence in support of the allegations of the complaint were
introduced by Randolph W. Branch, attorney for the Commission,
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and in opposition to the allegations of the complaint by the respondent, appearing in his own behalf, before William C. Reeves, trial
examiner of the Commission theretofore duly designated by it, and
the testimony and other evidence were duly recorded and filed in the
office of the Commission. Thereafter, the proceeding regularly came
on for final hearing before the Commission on the complaint, the
answer thereto, testimony and other evidence, report of the trial examiner upon the evidence and the exceptions thereto, and briefs in support of the complaint and in opposition thereto (oral argument not
having been requested); an'd the Commission, having duly considered.
the matter, and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, John H. Oesterhaus, is an individual
trading as Farmers Vaccine & Supply Co., with his office and principal
place of business at 1619 'Vest Sixteenth Street, Kansas City, Mo.
Respondent is now, and for more than 3 years last past has been,
engaged in the sale and distribution of a certain. drug preparation
designated by him as "Abortion Vaccine" and intended for use as a
means of rendering cattle immune to a certain ailment or disease
known as "Bang's Disease."
In the course and conduct of his business respondent causes, and
for more than 3 years last past has caused, his preparation, when sold,
to be transported from his place of business in the State of Missouri
to purchasers thereof located in various other States of the.United
States and in the District of Columbia. Respondent maintains, and
at all times mentioned herein has maintained, a course of trade in his
preparation in commerce among and between the various States of
the United States and in the District of Columbia.
PAR. 2. Respondent is now, and for more than 3 years last past has
been, in substantial competition with other individuals and with c~r
porations, firms, and partnerships engaged in the sale and distribution, in commerce among and between the various States of the United
States and in the District of Columbia, of similar preparations and
other preparations intended for the same purpose.
PAR. 3. In the course and conduct of his business the respondent
has disseminated and is now disseminating, and has caused, and is
now causing the dissemination of, advertisements concerning his
product by the United States mails and by various other means in
commerce as commerce is defined in the Federal Trade Commission
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Act; and respondent has also disseminated and is now disseminating,
and has caused and is now causing the dissemination of, advertisements concerning his product by various means for the purpose of
inducing and which are likely to induce, directly or indirectly, the
purchase of his product in commerce, as commerce is defined in thl'
Federal Trade Commission Act.
Among and typical of the statements and representations contained
in such advertisements, disseminated and caused to be disseminated
as herein set forth, by the United States mails, by advertisements in
numerous newspapers and periodicals having a general circulation in
various States of the United States, and by circulars, pamphlets, and
other adYertising literature, are the following:
IMMUNIZE YOUB HERD WITH .AIIORTION VACCINE.

Simply inject one ample dose well under the skin on the side of neck of each
animal in your herd ; • • •.
'Ve have shown you that Vaccine will save you more than twice what you pay
in infected herds simply for the Increased milk tlow and the comparative freedom
from afterbirth troubles alone. Besides this, and at no extra cost, your heifer
or cow is made immune against Bang's abortion disease.
You can Control lnfl"ctious Abortion and have an immune herd in a short
time best by using our Abortion Vaccine, one dose of which gives a lasting
protection.
Our experience indicates that a considerable degree of protection is afforded
within two weeks from the use of our Abortion- Vaccine.
Dairymen should, however, start at once to build an immune herd-a herd
that not only will be a Bang's Disease Free Herd, but which is much more
important also an Immune Herd; which even though exposed later will not
become infected.
Start now on your yearlings, heifers and two-year olds and vaccinate the
balance as convenient.
Since 1932 in herds where abortion losses were heavy, and something had to
be done, our Abortion Vaccine bas been used on the entire herd at once-heifers, open cows and bred cows at all stages of pregnancy, and the results
in thousands of animals in hundreds of herds apparently justified the practice.
• • • let us say ngain that the use of Abortion Vaccine will immune
animals against Bang's disease and result in full term calves, but it will NOT
make a reactor cow a non-reactor; at least not for a long time, sometimes 18
months to two years being required.
Abortion Vaccine, is an immunizing agent and as such Its purpose is as much
to prevent the spread of infection in a herd as to ·end abortion losses from already
infected animals.
Breeding may be commenced at any time you choose after vaccination, but
we like to wait a few weeks.
Now to prove to you our own faith in our Abortion Vaccine we are insuring you
a calf from each cow.

PAR. 4. Through the use of these statements and representations,
and others of a similar nature, the respondent has represented, directly
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or by implication, that by the injection of his vaccine into each animal
of a herd of cattle the entire herd and each treated animal is rendered
immune to Bang's Disease; that these results may be obtained in all
cases, regardless of the age of the animal and regardless of whether
the animal is infected with Bang's Disease at the time of the treatment; that the use of the preparation gives lasting protection and
that animals treated with the preparation, although later exposed,
will not become infected with the disease; that a substantial degree
of protection is afforded within 2 weeks after the treatment is administered; that abortion will be prevented in all females treated with
the vaccine and that such females will carry their calves for the full
period of time; that females treated with the vaccine may safely
be bred at any time after treatment; and that respondent guarantees
that a calf will be born to each breeding cow treated with the vaccine.
PAR. 5. The evidence shows, and the Commission finds, that the
disease or condition among cattle known as Bang's Disease is an infectious condition caused by certain organisms or bacteria. The principal and most harmful effect of the disease is that when it is present
in a pregnant .cow it is likely to cause an abortion; that is, cause the
premature birth of the calf. In fact, while there are other causes of
abortion among cows, probably the greater percentage of such cases
are due to the presence of Dang's Disease.
·
PAR. 6. The method in general use among veterinarians and stockmen for the prevention of Bang's Disease is the injection of a vaccine
known as "Strain 19." n~spondent's preparation is made of this
vaccine, as are practically all other preparations on the market which
are intended for the treatment of this disease. It has been found
however that the value and effectiveness of the vaccine are limited
chiefly to the case of calves of from 4 to 8 months of age. The indiscriminate vaccination of entire herds of cattle with the vaccine
is not recommended by veterinarians or stockmen generally. The
treatment is not generally recognized as effective in the case of mature
cattle, and in fact may prove harmful, in that the use of the vaccine
for pregnant cows has the tendency to cause such cows to abort. The
treatment is also ineffective as to cattle which are already infected
with the disease. In dealing with herds of cattle the generally
approved and recognized method of combating Dang's Disease, in
addition to the vaccination of the young calves, is to test the members
of the herd for the disease and to slaughter those found to be infected.
PAR. 7. The United States Department of Agriculture, through its
Dureau of Animal Industry, has been engaged for a number of years
in a program for the prevention, control, and ultimate eradication
of Bang's Disease. Abortion vaccines may be legally manufactured
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only in establishments licensed by the Department of Agriculture.
Respondent is not a manufacturer of vaccines, but he obtains his vaccine from a laboratory which is a licensed establishment. Many of
respondent's competitors are also licensed manufacturers and manufacture the vaccines sold by them.
On May 26, 1938, the Department of Agriculture issued a regulation addressed to "Licensed Establishments and Others," which read
i11 part as follows :
In order that in the marketing and use of bovine abortion vaccine there need
be no interference with the Cooperative Control of Dang's Disease, it is hereby
ordered: 1. That this vaccine shall be recommended only for the treatment
of calves from four to eight m'onths of age, inclusive. • • •

a

There was general compliance with this regulation on the part of
licensed manufacturers and others engaged in the sale of abortion
vaccines. Respondent attached to certain of his advertising literature a notice calling attention to the regulation, but for a subst~ntial
period of time he made no change in the advertising material itself;
that is, the advertising material continued to carry the representations
referred to above.
PAR. 8. The evidence shows, and the Commission finds, that where
respondent's preparation is effective the immunity afforded is not in all
cases permanent. The period of time during which a vaccinated
animal will retain its immunity varies, but a substantial percentage
of animals will lose their immunity after the lapse of certain periods
of time. No substantial degree of protection is usually afforded
within 2 weeks after the treatment. 'Vhile the immunizing process
hegins soon after the vaccination, several weeks must elapse in the
Usual case before any substantial degree of protection develops, the
ma:x:imum degree of protection being reached about 3 months after
the treatment.
The fact that a cow has received the treatment does not necessarily
mean that abortion will be prevented and that she will be able to carry
her calf for the full period. Nor may treated cows safely be bred at
any time after treatment; a period of some 2 or 3 months should be
~llowed to elapse before such animals are bred. The reason for this
Is that the animal needs time to develop immunity. In some cases
also there is a virulent .reaction from the treatment and this reaction
might produce the disease.
With respect to respondent'~ representation that he guarantees
t?at a calf will be born to each breeding cow treated with the preparation, the evidence shows that respondent does not in fact guarantee
that result. The only guaranty made by the respondent is that in
t~ose cases where a calf is not born the purchase price of the vaccine
'Will be refunded to the purchaser.
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PAR. 9. The Commission is therefore of the opinion, an~ finds, that
the representations made by the respondent with respect to his preparation and its effectiveness are exaggerated and misleading, and constitute false advertisements.
PAR. 10. The Commission further finds that the use ·of these advertisements by respondent has the tendency and capacity to mislead
and deceive a substantial portion of the purchasing public with respect
to the therapeutic value of respondent's preparation and with respect
to the effectiveness of the preparation, and to cause such portion of
the public to purchase respondent's preparation as a result of the
erroneous and mistaken belief so engendered. In consequence, trade
has been diverted unfairly to ·the respondent from his competitors,
many of whom do not misrepresent the therapeutic value of effectiveness of their products.

.

CONCLUSION '

The acts and practices of the respondent as herein found are all
to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, testimony and other evidence taken before William C.
Reeves, trial examiner of the Commission theretofore duly designated
by it, in support of the allegations of said complaint and in opposition thereto, report of the trial examiner upon the evidence and the
exceptions thereto, and briefs filed by Randolph W. Dranch, attorney
for the Commission, and by the respondent, appearing in his own behalf (oral argument not having been requested); and the Commission having made its findings as to the facts and its conclusion that
the respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, John H. Oesterhaus, individually and trading as Farmers Vaccine & Supply Co., or trading
under any other name, his representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution of his drug preparation
designated "Abortion Vaccine," or any preparation of substantially
similar composition or possessing substantially similar properties,
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'Whether sold under the same name or under any other name, do
forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by :means of the United States mails or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference:
(a) That the use of said preparation upon entire herds of cattle
Will immunize such herds against the disease known as Bang's
Disease,· or that said preparation is effective in all cases;
(b) That the immunity afforded by said preparation against Bang's
Disease is in all cases permanent;
(c) That said preparation affords in the usual case any substantial
degree of protection against Bang's Disease within 2 weeks after its

use;

. (d) That by the use of said preparation abortion will be prevented

In all cases, or that cows treated with said preparation will in all
cases carry their calves for the full period of time;
. (e) That cows treated with said preparation may safely be bred
11D1Dediately after such treatment;
(f) That respondent guarantees that a calf will be born to each
breeding cow treated with said preparation.
2. Disseminating or causing to be disseminated any advertisement
by any means, for the purpose of inducing or which is likely to in~Uce, directly or indirectly, th~ purchase in commerce, as "commerce"
ls defined in the Federal Trade Commission Act, of said preparation,
"Which advertisement contains any of the representations prohibited in
Paragraph 1 hereof.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a rePort in writing setting forth in detail. the manner and form in which
he has complied with this order.

486

FEDERAL TRADE COMMISSION DECISIONS

33F. T.C.

Complaint

IN

THE

MATTER

OF

HENRY M. SALISBURY AND FRANK R. JOHNSON, TRAD·
ING AS SMOKE CONDITIONER COMPANY
COMPLAINT, .FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, f'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,166.

Complaint, June 19, 191,0-Decis·ion, June 30, 1941

Where two individuals engaged in the interstate sale and distribution of their
"Smoke Conditioner" cigarette bolder; in advertising matter distributed bY
them, expressly and by ImplicationRepresented that their said product embodied entirely new and revolutionarY
principles in cigarette holders, never had a bud odor or taste, and prevented
nicotine and irritating substances in the cigarette from reaching the smoker,
and that use thereof promoted health by' eliminating all deleterious sub·
stances from the smoke;
Facts being that said "Smoke Conditioner" was not new or revolutionary in itS
principle of operation; had, after use, both a bad odor and taste; would
not prevent nicotine and other irritating substances from reaching tbe
smoker, or promote health by the elimination of all deleterious substances
from tobacco smoke; and use thereof eliminated only a small percent of
nicotine and other aforesaid substances present in tobacco;
With capacity and tendency to mislead and deceive a substantial portlon of the
purchasing public into the erroneous belief that such misleading statements
were true and into the purchase of their said product because of such
mistaken belief:
Held, '!'hat such acts and practices were all to the prejudice and injury of tbe
public, and constituted unfair and deceptive acts and practices in commerce.

Before Mr. Miles J. Fw•nas, trial examiner.
Mr. R. A.ll!cOuat for the Com,mission.
Mr. Crichton Olarke, of New York City, for respondents.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Henry M. Salisbury
and Frank R. Johnson, trading as Smoke Conditioner Co., hereinafter
referred to as respondents, have violated the provisions of the said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1. The respondents Henry M. Salisbury and Frank R.
Johnson are individuals trading as Smoke Conditioner Co. wi~h
their office and principal place of business at 254 West Thirty-first
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Street in the city of New York, State of New York. Respondents
for more than 1 year last past have been engaged in the sale and
distribution in commerce between and among the various States of
the United States of a certain cigarette holder designated as Smoke
Conditioner. In the course and conduct of their business, respondents caused their said cigarette holders to be transported from their
place of business in the State of New York to the purchasers thereof
located in various other States of the United States.
PAR. 2. In the course and conduct of their aforesaid business, and
in the furtherance of the sale of said product, respondents have made
m,any misleading statements and representations relative to said cigarette holder by means of advertising matter circulated and distributed
to purchasers and prospective purchasers located in various States of
the United States. Among and typical of such misleading statements
and representations contained in said advertising matter distributed
as aforesaid, are the following:
Now "Smoke Conditioning," an entirely new and revolutionary principle in
cigarette holders, is available with the Smoke Conditioner.
The Smoke Conditioner will remove-by condensation-substances from the
cigarette smoke that are detrimental to your health-which ordinarily lodge
in the cigarette, itself. This-its main objective-is only one of its outstanding
advantages.
The Smoke Conditioner is made of a substance which never permits an objectionable or foul odor to arise, even after ,several packs of cigarettes have been
smok,ed through it.
You owe it to yourself to get the utmost In pleasure-without any health
hazards-from every cigarette you smoke. Buy a Smoke Conditioner today for
your health's sake.
The scientific way to avoid excess nicotine cigarette ''blte"-harsh irritants.
The Smoke Conditioner has two definite purposes-to cool cigarette smoke and
to remove from it all Irritating substances.
The Smoke Conditioner never has a bad odor or taste.

The afotesaid statements and representations together with sjmilar
statements appearing in respondents' advertising, but not herein set
out, purport to be descriptive of -respondents' cigarette holder, its
functions and its effectiveness in use. In the manner and by the
means aforesaid, respondents represent expressly and by implication
that said "Smoke Conditioner" embodies entirely new and revolutionary principles in cigarette holders; that it never has a bad odor or
taste; that it prevents nicotine and irritating substances in a cigarette
from reaching the smoker; and that its use promotes health by
eliminating all deleterious substances from the tobacco smoke.
PAR. 3. In truth and in fact, said "Smoke Conditioner" is not new
or revolutionary in its principles of operation; it will, after use, have
both a bad odor and taste; its use will not prevent nicotine and the
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irritating substances from reaching the smoker, nor. will its use
promote health by the elimination of all deleterious substances from
tobacco smoke. The use of said holder eliminates only a small percentage of nicotine and other deleterious substances present in
tobacco.
PAR. 4. The aforesaid acts and practices used by respondents in
connection with the offering for sale and sale of their said cigarette
holders have had, and now have, the capacity and tendency to and
clo mislead purchasers and prospective purchasers thereof into the
erroneous and mistaken belief that such representations are true, and
into the purchase of respondents' said cigarette holders because of
said belief.
PAR. 5. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice of the public and constitute
unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 19th day of June 1940, issued
and thereafter served its complaint in this proceeding upon respondents Henry 1\f. Salisbury and Frank R. Johnson, individuals trading
as Smoke Conditioner Co., charging them with use of unfair and deceptive acts and practices in commerce in violation of the provisions
of said act. Subsequently respondents filed their answer dated May
12, 1941, in which answer they admitted all the material allegations
of fact set forth in said complaint and waived all intervening procedure and further hearing as to said facts. Thereafter, the proceeding regularly came on for final hearing before the Commission
on said complaint and the answer thereto, and the Commission, having duly considered the matter, and now being fully advised in the
premises, finds that this proceeding is in the interest of the public,
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondents Henry M. Salisbury and Frank,R.
Johnson are individuals trading as Smoke Conditioner Co. with their
office and principal place of business at 254 West Thirty-first Street
in the city of New York, State of New York. For more than 1 year.
last past respondents have been engaged in the sale and distribution
in commerce between and among the various States of the United
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States of a certain cigarette holder designated as Smoke Conditioner.
In the course and conduct of their business, respondents have caused
their cigarette holders to be transported from their place of business
in the State of New York to purchasers thereof located in various
other States of the United States.
PAR. 2. In the course and conduct of their aforesaid business, and
in the furtherance of the sale of said product, respondents have made
many misleading statements and represe.ntations relative to said
·cigarette holder by means of advertising matter circulated and distributed to purchasers and prospective purchasers located in various
States of the United States. Among and typical of such misleading
statements and representations contained in said advertising matter
distributed as aforesaid are the following:
'

Now "Smoke Conditioning," an entirely new and revolutionary principle in
cigarette holders, is available with the Smoke Conditioner.
The Smoke Conditioner will remove-by condensation-substances from the
cigarette smoke that are detrimental to your health-which ordinarily would
lodge in the cigarette, itself. This-its main objective-is only one of its outstanding advantages.
The Smoke Conditioner is made of a substance which never permits an objectionable or foul odor to arise, even after several packs of cigarettes have
been smoked through it.
You owe it to yourself to get the utmost in pleasure--without any health
hazards-from every cigarette you smoke. .Buy a Smoke Conditioner today for
your health's sake.
The scientific way to avoid excess nicotine cigarette "bite"-harsh irritants-:
The Smoke Conditioner has two definite purposes-to cool cigarette smoke
and to remove from it all irritating substances.
The Smoke Conditioner never has a bad odor or taste.,

The aforesaid statements and representations, together with similar statements appearing in respondents' advertising, but not herein
set out, purport to be descriptive of respondents' cigarette holder, its
functions and effectiveness in use. Through the use of said statements and representations, respondents have engaged in the practice
of falsely representing, expressly and by implication, that said
"Smoke Condit"ioner" embodies entirely new and revolutionary principles in cigarette holders; that said Smoke Conditioner never has a.
bad odor or taste; that said Smoke Conditioner prevents nicotine and
irritating substances in the cigarette from reaching the smoker; and
that the use of the Smoke Conditioner promotes health by eliminating all deleterious substances from the tobacco smoke.
PAR. 3. Said representations are exaggerated, false and misleading.
The Smoke Conditioner is not new or revolutionary in its principle
of operation. It will, after use, have both a bad odor and taste. The
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use of the Smoke Conditioner will not prevent nicotine and other irritating substances from reaching the smoker. The use of the Smoke
Conditioner will not promote health by the elimination of all deleterious substances from tobacco smoke. The use of said cigarette
holder eliminates only a small percentage of nicotine and other deleterious substances present in tobacco.
PAR. 4. The use by the respondents of the foregoing false and
misleading statements and representations in their advertising literature with respect to their said product has had and now has the
capacity and tendency to and does mislead and deceive a substantial
portion of the purchasing public into the erroneous belief that such
misleading statements and representations are true and into the purchase of respondents' product because of said erroneous and mistaken
belief.
CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and the answer of
the respondents, in which answer respondents admit all the material
allegations of fact set forth in said complaint, and state that they
waive all intervening procedure and further hearing as to said
facts, and the Commission having made its findings as to the facts
and conclusion that the said respondents have violated the provisions
of the Federal Trade Commission Act.
It is ordered, That the respondents, Henry M. Salisbury and Frank
R. Johnson, individually and trading as Smoke Conditioner Co. or
under any other name or names and their representatives, agents,
and employees, directly or through any corporate or other device
in connection with the offering for sale, sale and distribution of
cigarette holders now known as and sold under the name of "Smoke
Conditioner," or any other similar product sold under the same.
name or any other name in commerce as "commerce" is defined
by the Federal Trade Commission Act, do forthwith cease and
desist from representing that:
1. Said product embodies any new or revolutionary principles
of operation in cigarette holders.

SMOKE CONDITIONER CO.

486

491

Order

2. Said cigarette holder never has a bad odor or taste.
3. Said product prevents nicotine and irritating substances from
reaching the smoker.
4. The use of said product promotes health.
5. Said product eliminates more than a small percentage of any
deleterious substances present in tobacco.
It is further ordered, That respondents shall within 60 days after
the service on them of this order file with the Commission a report
in writing setting forth in detail the manner and form in which
they have complied with this order.
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ACME PREMIUM SUPPLY CORPORATION
CO~IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. fi OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4198.

Complaint, July 26, 1940-Decision, June 30, 1941

Where a corporation engaged in the competitive interstate sale and distribution
of aluminum ware, enamel ware, smokPr sets, cigarette cases, lamps, glassware, fishing tackle, and other articles of merchandise-(a) Supplied its customers with assortments of said merchandise together with
Bingo sets, by means of which such merchandise was sold and distributed
to the consuming public in a manner invol>ing the operation of a game of
chance, gift enterprise, or lottery scheme under a plan providing that 11
player securing, by chance, necessary numbers, as dmwn by game's operator.
to call "Bingo" became entitled to receive as prize one of said articleS.
value of wbich exceeded cost of participation to players; and thereby
Supplied to and placed in the hands of others means of conducting lotteries in
the sale of its merchandise, in accordance with aforesaid sales plan or
method, Involving game of chance to procure article of merchandise at
much less than normal price thereof, contrary to established public poliC1
of the United States Government, and in competition with many whO,
unwilling to use such or other method contrary to public policy, refrain
therefrom;
With result that many persons were attracted by its said sales plan and the
element of chance involved therein and were thereby induced to buy and
sell Its merchandise in preference to that ot Its said competitors, and trade
in commerce was unfairly diverted to it from them; and
(b) Sold and distributed devices commonly known as push cards and puncbboards, separate and apart from any other merclmndise, including ( 1) pusll
cards and puncbboards with the legends or instructions printed on the face
thereof explaining the manner in which they were to be used in the sale
of various specified articles of merchandise, and that purchasers punching
disks in the cards and thereby revealing certain lucky numbers received
articles of merchandise without additional cost, at prices much less tbll 0
. the normal retail price, and that others received nothing for their mone1
o:her than the privilege of making a punch; and (2) similar devices bearing"
no instructions or legends thereon but having blank spaces provided therefor
on which purchasers placed instr·uctions of the same import as those
printed on the aforesaid devices;
With result that(1) Many who sold or d"stributed candy, cigars, and other articles· ot
merchandise In commerce bought said push card and punchboard devices
and packed and assembled assortments comprised of various articles of
sucb merchandise, together with such cards and boards, and retail dealer
buyers of such assortments, either as direct or indirect purchasers, and
retailers who made up their own assortments, exposed same to purchasing
public and sold and distributed such articles thmugh use of said pmb cnrds
or punch boards and in accordance with sales plans as above described;
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involving game of chance or sale of a chance to procure articles in question
at prices much less than normal retail price th!'reof, and the teaching and
encouraging of gambling among memb!'rs of the public; all to the
injury thereof, and contmry to an establishl'd public policy of the United
States Government, and in violation of criminal laws;
(2) Many ml'mbers of the pUI"chasing public, b!'cause of element of
chance involved in sale and distribution of said merchandise by means of
said push cards and punch boards, and many retailers, were thereby induced to
deal or trade with manufacturers, wllole>;alers, and jobbers selling and
distributing their merchandise, together with said devices, in competition
with many who, faced with alternative of descending to use of said cards
and boards or other similar devices which thPy were undl'r a powerful
moral compulsion not to use, or suffer loss of substantial trade, did not
thus sell and distribute their products, because of element of chance or
lottery features therein involved, and because such practices were contrary
to public policy of the United States; and refrained from supplyilig to or
placing in bands of others such cards, boards, or any other similar devices
for such use; wher!'by substantial trade was unfairly diverted frqm said
comp!'titors to those purchasing and using its said devices; and
(3) It supplied thereby to and placed In the hands of others, through
such sale or distribution of said push cards and punchboards, means of
conducting lotteries, games of chance, or gift enterprises in the sale or
distribution of merchandise to members of public, and means and instrumentalities for engaging In unfair methods of competition and unfah· acts
and practices :
Held, (1) That such acts and practices in selling and distributing agsortments
of merchandise, together with said ''Bingo" sets, as above set forth, were
all to the prejudice and injury of the public, and competitors, and constitutl'd unfair methods of competition in commerce and unfair acts and
practices therein; and
(2) That its acts and practices in selling and distributing said push card and
puncbboard devices, separate and apart from any other ml'rchandise, to
dealers for use in sale and distribution of their products, under circumstanc!'S set forth, were all to the pr!'judice and injury of the public and
constituted unfair acts and practices in COllllllerce.

Mr. J. V. lllulwu for the Commission.
11/r. Albert E. llmusuwn and Mr. Otto F. Karbe, of St. Louis, Mo.,
for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Acme Premium
Supply Corporation, a corporation, hereinafter referred to as
respondent, has violated the provisions of the said act, and it app~ar
ing to the Commission that a proceeding by it in respect thereof
would be in the interest of the public, hereby issues its complaint
st..11.ting its charges in that respect as follows:
435526m-42-v~I.
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Count 1
PARAGRAPH 1. Respondent, Acme Premium Supply Corporation,
is a corporation organized and existing under the laws of the Stato
of \Visconsin with its principal office and place of business located
at 3139 Olive Street, St. Louis, Mo. Respondent is now and for
more than 2 years last past has been engaged in the sale and distribution of aluminum ware, enamel ware, smoker sets, cigarette cases,
lamps, glassware, fishing tackle, and other articles of merchandise.
Respondent causes and has caused said merchandise, when sold, to
be transported from its aforesaid place of business in St. Louis, Mo.,
to purchasers thereof at their respective points of location in the
various States of the United States other than the State of Missouri
and in the District of Columbia. There is now and for more than
2 years last past has been a course of trade by respondent in said
merchandise in commerce between and among the various States of
the United States and _in the District of Columbia. In the course
and conduct of said business respondent is and has been in competition with other individuals, and with partnerships and corporations
engaged in the sale and distribution of like or similar articles of
merchandise in commerce between and among the various States of
the United States and in the District of Columbia.
PAR. 2. In the course and conduct of said business, as described
in paragraph 1 hereof, the respondent in selling .and distributing its
said merchandise has supplied its customers with assortments of
said merchandise together with certain paraphernalia known as
Bingo sets, by means of which said merchandise is sold and distributed to the consuming public in a manner which involves the
operation of a game of chance, gift enterprise, or lottery scheme.
One of said Bingo sets consists of a tally sheet, containing 75
numbers; a number of Bingo cards on each of which appear 24
numbers arranged in a square, the numbers on the said cards corresponding to the numbers on the tally sheet; and a number of small
wooden blocks on each of which appears a number, the numbers on
the said blocks also corresponding with the numbers on the tally sheet.
Each of said Bingo cards has a different group of numbers thereon,
nnd one of said cards appears substantially as follows:
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START BY PLACING
FIVE NUMBERS
ACROSS ANY LINE
GRAIN OF CORN
WINS
IN "CENTER"
WHEN YOU GET
5 GRAINS IN A ROW
YELL OUT LOUDB I N G 0

37

2

21

34

52

75

15

30

39

47

61

4

17

CENTER

58

73

12

28

35

54

62

15

20

37

00

74

By means of said Bingo set, said merchandise is distributed to the
purchasing public in substantially the following manner: Respondent's customer, or someone designated by such customer, acts as an
operator in the sale or distribution of said merchandise. The oper·
ator of the BingO' set places in the hands of each participant one of
the said Bingo cards, and each participant pays the operator a designated sum of money for the privilege of participating in the distribution of each of said articles of merchandise. The operator then
places the said wooden blocks in a container and so mixes them that
the numbers thereon are concealed until one of said wooden blocks
is withdrawn from the container by the operator. In the center of
the participant's Bingo card is a square marked "CENTER" and each
participant places a marker thereon before the aforesaid drawing
of said numbers is begun. The operator then proceeds with the
drawing of numbers from the aforesaid mixing container and calls
out the number appearing on each wooden block as said block is
withdrawn from said container and the person on whose card such
number appears places one of said markers over such number. This
same procedure is followed until one of the participants has suc·
ceeded in marking five numbers on said card, which numbers form a
straight line across the card, either horizontally, vertically or diagonally. The sequence or distribution of the numbers which control
the placing of the markers is determined wholly by chance. Upon
marking the-last of said five numbers the participant calls out the
word "Bingo." The marked numbers are called out by the operator
who checks the same with the numbers on said tally sheet, and if such
numbers have been correctly marked the participant is entitled to
and receives one of said articles of merchandise as a prize. The other
participants receive nothing for their money. This same procedure
is r~peated until all of said articles of merchandise or prizes have
been distributed. The articles of merchandise therein vary but each
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o£ said articles o£ merchandise is o£ greater value than the amount
paid by each participant for participation in the distribution of
said merchandise as above described. The said articles o£ merchandise are thus distributed to the purchasing public wholly by lot or
chance.
Respondent has sold and distributed various Bingo sets and other
devices £or use in the sale and distribution of his merchandise to
the consuming public by lot or chance, but the principle of operation
in connection with each of said Bingo sets or devices is similar to the
one hereinabove described, varying only in detail.
PAR. 3. The persons who have purchased either directly or indirectly, respondent's said assortments of merchandise, together with
said Bingo sets, have used said. Bingo sets in selling and distributing
respondent's merchandise in accordance with the aforesaid sales plan
or method. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of its merchandise
in accordance with the sales plan or method hereinabove described.
The use by respondent of said sales plan or method in the sale
and distribution of its merchandise and the .sale o£ said merchandise
by and through the use thereof, and by th~ aid o£ saicl sales plan or
method is a practice o£ a sort which is contrary to an established
public policy of the Government o£ the United States an'd in violation
of criminal laws.
PAn. 4. The sale o£ merchandise to the purchasing public in the
manner above alleged, involves a game of chance or the sale o£ a
chance to procure an article of merchandise at a price much less
than the normal retail price thereof. Many persons, firms, and corporations who sell or distribute merchandise in competition with the
respondent, as above alleged, are unwilling to adopt and use said
s:;tles plan or method or any sales plan or method involving a game
o£ chance or the sale of a chance to win something by chance or
a~y other sales plan or method that is contrary to public policy and
such competitors refrain therefrom. Many persons are attracted
by said sales plan or method employed by respondent in the sale
and distribution o£ his merchandise, and by the element o£ chance
involved therein, and have been and are induced to buy and sell
respondent's merchandise in preference to merchandise offered for
sale and sold by said competitors of respondent who do not use the
same or equivalent sales plans or methods. The use o£ said sales
plan or method by respondent because of said game of chance has
the tendency and capacity to and does unfairly divert trade in commerce between and among the various States of the United States
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and in the District of Columbia to respondent from its said competitors who do not use the sa.ine- or equivalent sales plans or methods.
PAR. 5. The aforesaid acts and practices of respondent, as hereinabove alleged, are all to the prejudice and injury of the public and of
respondent's competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Oount 13
PARAGRAPH 1. Respondent, Acme Premium Supply Corporation,
is a corporation organized and existing under the laws of the State
<>f Wisconsin with its office and principal place of business located
at 3139 Olive Street, St. Louis, Mo. Respondent- is now, and for
more than 2 years last past has been, engaged in the sale and distribution of devices commonly known as push ~ards and punchboards to dealers in various other articles of merchandise, in commerce between and among the various States of the United States
and in the District of Columbia.
Respondent causes and has caused said devices, when sold, to be
transported from his aforesaid place of business in St. Louis, Mo.,
to purchasers thereof, at their respective points of location, in various
States of the United States other than the State of Missouri and
in the District of Columbia. There is now and has been for some
time last past a course of trade by said respondent in such push
cards and punchboards, in commerce between and &mong the various
States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and distributes, and has sold
and distributed, to dealers push cards and punchboards so prepared
and arranged as to involve games of chance, gift enterprises, or
lottery schemes when used in making sales of merchandise to the
consuming public. Respondent sells and distributes and has sold
and distributed, many kinds of said push cards and punchboards,
but all of said push cards and punchboards involve the same chance
or lottery features, when used in connection with the sale or distribution of merchandise and vary only in detail.
Many of said push cards and punchboards have printed on the
faces thereof certain legends or instructions that explain the manner
in which' said devices are to be used or may be used in the sale or.
distribution of various specified articles of merchandise. The prices
of the sales on push cards and punchboards vary in accordance with
the individual device. Each purchaser is entitled to one punch or
push from the device, for the amount of money paid, and when a
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push or punch is made a disk or printed slip is separated from the
push card or punchboard and a number is disclosed. The numbers
are effectively concealed from purchasers and prospective purchasers
until a selection has been made and the push or punch completed.
Certain specified numbers entitle purchasers to designated articles
of merchandise. Persons securing lucky or winning numbers receive articles of merchandise without additional cost at. prices which
are much less than the normal retail price of said articles of merchandise. Persons not obtaining one of the lucky or winning num- ·
hers receive nothing for their money other than the privilege of
making a push or punch from said card or board. The articles of
merchandise are thus distributed to the consuming or purchasing
public wholly by lot or chance.
Others of said push card and punchboard devices have no instructions or legends thereon but have blank spaces provided therefor.
On those push cards and punchboards the purchasers thereof place
instructions or legends which have the same import and meaning
as the instructions or legends placed by the respondents on said push
card and punchboard devices first hereinabove described. The only
use to be made of said push card and punchboard devices, and the
only manner in whkh they are used by the ultimate purchasers
thereof, is in combination with other merchandise so as to enable said
ultimate purchasers to sell or distribute said other merchandise by
means of lot or chance as hereinabove alleged.
PAn. 3. Many persons, firms, and corporations who sell and distribute, and have sold and distributed, candy, cigarettes, and other
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia, purchase
and have purchased respondent's said push card and punchboard
devices and pack and assemble, and have packed and assembled,
assortments comprised of various articles of merchandise, together
with said push card and punchboard devices. Retail dealers who
have purchased said assortments, either directly or indirectly, or retail
dealers who have .purchased said devices direct from respondent
and made up their own assortments, have exposed the same to the
purchasing public and have sold or distributed said articles of merchandise by means of said push cards and punchboards in accordance
with the sales plans as described in paragraph 2 hereof. Because of
the element of chance involved in connection with the sale and distribution of said merchandise by means of said push cards and punchboards, many members of the purchasing public have been induced to
trade or deal with retail dealers selling or distributing said merchandise by means thereof. As a result thereof, many retail dealers
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have been induced to deal with or trade with manufacturers, wholesale dealers and jobbers who sell and distribute said merchandise,
tog~ther with said devices. Said persons, firms, and corporations
have many competitors who sell or distribute like or similar articles
of merchandise in commerce between and among the various States
of the United States and in the District o£ Columbia. Said competitors are faced with the alternative of descending to the use of
saiq push caro and punchboard devices, or other similar devices,
.which they are under a powerful moral compulsion not to use in
connection with the sale or distribution of their merchandise, or to
suffer the loss of substantial trade. Said competitors do not sell or
distribute their merchandise by means of push card and punchboard
devices, or similar devices, because of the element of chance or lottery
features involved therein, and because such practices are contrary to
the public policy of the Government of the United States and in
violation of criminal laws, and such competitors refrain from supplying to, or placing in the hands of, other push card and punchboard
devices, or any other similar devices, which are to be used, or whicb
may be used in connection with the sale or distributioll' of the merchandise of such competitors to the general public by means of a
lottery, game of chance, or gift enterprise. As a result thereof,
substantial trade in commerce between and among the various States
of the United States and in the District of Columbia has been unfairly
diverted from said competitors who do not sell or use said devices
to persons, firms, and corporations who purchase and use said devices
of the respondent.
PAR. 4. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above alleged,
involves a game of chance or the sale of a chance to procure articles
of me.rchandise at prices much less· than the normal retail price
thereof, and teaches and encourages gambling among members of
the public, all to the injury of the public. The use of said sales
plans or methods in the sale of merchandise, and the sale of merchandise by and through the use thereof and by the aid of said
sales plans or methods, is a practice of a sort which is contrary to
an established public policy of the Government of the United States,
and in violation of criminal laws, and constitutes unfair methods
of competition in commerce, and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal
Trade Commission Act.
The sale or distribution of said push card and punchboard devices
by the respondent, as hereinabove alleged, supplies to and places in
the hands of othe.rs the means of conducting lotteries, games of
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chance, or gift enterprises in the sale or distribution of merchandise.
The respondent thus supplies to and places in the hands of said
persons, firms, and corporations the means of, and the instrumentalities for, engaging in unfair methods of competition in commerce
and unfair and dreeptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
PAR. 5. The aforesaid acts and practices of respondent, as hereinabove alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
th~ Federal Trade Commission on July 26, 1940, issued and thereafter served its complaint in this proceeding upon respondent, Acme
Premium Supply Corporation, charging it with the use of unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondent's
answer, the Commission, by order entered herein, granting respondent's motion for permission to withdraw said answer and to substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening proceedure and further hearings as to said facts, which substitute answer was duly filed in the office of the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commission on the said complaint and substitute answer, and the Commission
having duly considered the matter, and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Acme Premium Supply Corporation,
is a corporation organized and existing under the laws of the State
of Wisconsin with its principal office and place of business located
at 3139 Olive Street, St. Louis, Mo. Respondent is now and for
more than 2 years last past has been engaged in the sale and distribution of aluminum ware, enamel ware, smoker sets, cigarette cases,
lamps, glassware, fishing tackle, and other articles of merchandise.
Respondent causes and has caused said merchandise, when sold, to
be transported from its aforesaid place of business in St. Louis, Mo.,
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to purchasers thereof at their respective points of location in the
various States of the United States other than the State of Missouri
and in the District of Columbia. There is now and for more than
2 years last past has been a course of trade by respondent in said
merchandise in commerce between and among the various states of
the Unit~d States and in the District of Columbia. In the course
and conduct of said business respondent is and has been in.competition with other corporations, and with individuals, and partnerships
engaged in the sale and distribution of like or similar articles of
merchandise in commerce between and among the various States of
the United States and in the District of Columbia.
PAR. 2. In the course and conduct of said business, as described
in paragraph 1 hereof, the respondent in selling and distributing
its said merchandise has supplied its customers with assortments of
said merchandise, together with certain paraphernalia known as
Bingo sets, by means of which said merchandise is sold and distributed to the consuming public in a manner which involves the
operation of a game of chance, gift enterprise, or lottery scheme.
One of said Bingo sets consists of a tally sheet, containing 75 numbers; a number of Bingo cards on each of which appear 24 numbers
arranged in a square, the numbers on the said c'ards· corresponding to
the numbers on the tally sheet; and a number of small wooden blocks
on each of which appears a number, the numbers on the said blocks
also cMresponding with the number on the tally sheet. Each of
said Bingo cards has a different group of numbers thereon, and one
of said cards appears substantially as follows:
START RY PLACING
GRAIN OF CORN
IN ''CENTER"

FIVE NUMBERS
ACROSS ANY LINE
WINS
WHEN YOU GET
5 GRAINS IN A ROW
YELL OUT LOUDB I N G 0

37

2

21

34

52

75

15

30

39

47

61

4

17

CENTER

58

73

12

28

35

64

62

5

20

37

60

74

By means of said Bingo sets, said merchandise is distributed to the
purchasing public in substantially the following manner: Respond(~nt's customer, or someone designated by such customer, acts as an
operator in the sale or distribution of said merchandise. The oper-
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ator of the Bingo set places in the hands of each participant one of the
Raid Bingo cards, and each participant pays the operator a designated
sum of money for the privilege of participating in the distribution of
each of said articles of merchandise. The operator then places the
said wooden blocks in a container and so mixes them that the numbers
thereon are concealed until one of said wooden blocks is w'ithdrawn
from the ~ontainer by the operator. In the center of the participant's
Bingo cards is a square marked "CENTER" and each participant
places a marker thereon before the aforesaid drawing of said numbers
is begun. The operator then proceeds with the drawing of numbers
from the aforesaid mixing container and calls out the number appearing on each wooden block as said block is withdrawn from said container and the person on whose card such number appears places one
of said markers over such number. This same procedure is followed
until one of the participants has succeeded in marking five numbers
on said card, which numbers form a straight line across the card,
either horizontally, vertically or diagonally. The sequence or distribution of the numbe~s which control the placing of the markers is
determined wholly by chance. Upon marking the last of said five
numbers the participant calls out the word "Bingo." The marked
numbers are calleQ. out by the operator who checks the same with the
numbers on said tally sheet, and if such numbers have been correctly
marked the participant is entitled to and receives one of said articles
of merchandise as a prize. The other participants receive nothing
for their money. This same procedure is repeated until all of said
articles of merchandise or prizes have been distributed. The
articles of merchandise vary but each of said articles of merchandise
is of greater value than the amount paid by each participant for participation in the distribution of said merchandise as above described.
The said articles of merchandise are thus distributed to the purchasing public wholly by lot or chance.
Respondent has sold and distributed various Bingo sets and other
devices for use in the sale and distribution of his merchandise to the
consuming public by lot or chance, but the principle of operation in
connection with each of said· Bingo sets or devices is similar 'to the
the one hereinabove described, varying only in detail.
PAR. 3. The persons who have purchased either directly or indirectly, respondent's said assortments of merchandise, together with
said Bingo sets, have used said Bingo sets in selling and distributing
respondent's merchandise in accordance with the aforesaid sales plan
or method. Respondent thus supplies to and places in the hands of .
others the means of conducting lotteries in the sale of its merchandise
in accordance with the sales plan or method hereinabove described.
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The use by respondent of said sales plan or method in the sale and distribution of its merchandise and the sale of said merchandise by and
through the use thereof, and by the aid of said sales plan or method
is a practice of a sort which is contrary to an established public policy
of the Government of the United States and in violation of criminal
laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above found, involves a game of chance or the sale of a chance
to procure an article of merchandise at a price much less than the
normal retail price thereof. Many persons, firms, and corporations
who sell or distribute merchandise in competition with the respondent, as above found, are unwilling to adopt and use said sales plan
or method or any sales plan or method involving a game of chance
or the sale of a chance to win something by chance or any other sales
plan or method that is contrary to public policy and such competitors
refrain therefrom. 1\lany persons are attracted by said sales plan
or method employed by respondent in the sale and distribution of
its merchandise, and by the element of cl~ance involved therein, and
have been and are induced to buy and sell respondent's merchandise
in preference to merchandise offered for sale and sold by said competitors of respondent who do not use the same or equivalent sales
plans or methods. The use of said sales plan or method by respondent because of said game of chance has the tendency and capacity
to and does unfairly divert trade in commerce between and among
the various States of the United· States and in the District of
Columbia to respondent from its said competitors who do not use
the same or equivalent sales plans or methods.
PAR. 5. In the course and conduct of its business, the respondent
is now, and for more than 2 years last past has been, engaged in the
sale and distribution of devices commonly known as push cards
and punchboards separate and apart from any other merchandise in
commerce between and among the various States of the United
States and in the District of Columbia.
Respondent causes and bas caused said devices, when sold, to be
transported from its aforesaid place of business in St. Louis, Mo.,
to purchasers thereof, at their respective points of location, in various
States of the United States other than the State of Missouri and in
the District of Columbia. There is now and has been for some time
last past a course of trade by said respondent in such push cards and
punchboards in commerce between and among the various States
of the United States and in the District of Columbia.
PAR. 6. In the course and conduct of its business, as described in
paragraph 5 hereof, respondent sells and dist~ibutes, and has sold
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and distributed, to dealers push cards and punchboards so prepared
and arranged as to involve games of chance, gift enterprises, or
lottery schemes when used in making sales of merchandise to the
consuming public. Respondent sells and distributes and has sold
und distributed, many kinds of said push cards and punchboards,
but all of said push cards and punchboards involve the same chance
or lottery features, 'vhen used in connection with the sale or distribution of merchandise and vary only in detail.
Many of said push cards and punchboards have printed on the
faces thereof certain legends or instructions that explain the manner
in which said devices are to be used or may be used in the sale
or distribution of various specified articles of merchandise. The
prices of the sales on push cards and punchboards vary in accordance
with the individual device. Each purchaser is entitled to one punch
or push from the devke, for the amount of money paid, and when
a push or punch is made a disk or printed slip is separated from the
push card or punchboard and a number is disclosed. The numbers
are effectively concealed fr9m purchasers and prospective purchasers
until a selection has been made and the push or punch completed.
Certain specified numbers entitled purchasers to designated articles
of merchandise. Persons securing lucky or winning numbers receive articles of merchandise without additional cost at prices which
are much less than the normal retail price of said articles of merchandise. Persons not obtaining one of the lucky or winning numbers receive nothing for their money other than the privilege of
making a push or punch from said card or board. The articles of
merchandise are thus distributed to the consuming or purchasing
public wholly by lot or chance.
Others of said push card and punchboard devices have no instructions .or legends thereon but have blank spaces provided therefor.
On those push cards and punchboards the purchasers- thereof place
instructions or legends which have the same import and meaning as
the instructions or legends placed by the respondent on said push
card and punchboard devices first hereinabove described. The only
use to be made of said push card and punchboard devices, and the
only manner in which they are used by the ultimate purchasers
thereof, is in combination with other merchandise so as to enable
said ultimate purchasers to sell or distribute said other merchandise
by means of lot or chance as hereinabove found.
PAR. 7. Many persons, firms, and corporations who sell and distribute, and have sold and distributed, candy, cigarettes, and other
articles of merchandise in commerce between and among the various
States of the United f?tates and in the District of Columbia, purchasE>
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and have purchased respondent's said push card and punchboard
devices and pack and assemble, and have packed and assembled.
assortments comprised of various articles of merchandise, together
with said push card and punchboard devices. Retail dealers who
have purchased said assortments, either directly or indirectly, or retail
dealers who have purchased said devices direct from respondent and
made up their own assortments, have exposed the same to the purchasing public and have sold or distributed said articles of merchandise by means of said push cards and punchboards in accordance with
the sales plans as described in paragraph 6 hereof. Because of the
element of chance involved in connection with the sale and distribution of said merchandise by mean!" of said push cards and punchboards, many members of the purchasing public have been induced
to trade or deal with retail dealers selling or distributing said
merchandise by means thereof. As a result thereof, many retail
dealers have been induced to deal with or trade with manufacturers,
wholesale dealers, and jobbers who sell and distribute said merchandise, together with said devices. Said persons, firms, and corporations have many competitors who sell or distribute like or similar
articles of merchandise in commerce between and among the various
States of the United States and -in the District of Columbia. Said
competitors are faced with the alternative of descending to the use
of said push card and punchboard devices, or other similar devices,
which they are under a powerful moral compulsion not to use in
connection with the sale or distribution of their merchandise, or to
suffer the loss of substantial trade. Said competitors do not sell
or distribute their merchandise·by means of push cards and punchboard devices, or sip1ilar devices, because of the element of chance
or lottery features involved therein, and because such practices are
contrary to the public policy of the Government of the United States
and in violation of criminal laws, and such competitors refrain from
supplying to, or placing in the hands of, others push card and punchboard devices, or any other similar devices, which are to be used, or
which may be used, in connection with the sale or distribution of
the merchandise of such competitors to the general public by means
of a lottery, game of chance, or gift enterprise. As a result thereof,
substantial trade in c01;nmerce between and among the various States
of the United States and in the District of Columbia has been unfairly
diverted from said competitors who do not sell or use said devices to
persons, firms, and corporations who purchase and use said devices
of the respondent.
PAR. 8. The sale of merchandise to the purchasing public through
the use of, or by means of, such devices in the manner above found,
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involves a game of chance or the sale of a chance to procure articles
of merchandise at prices much less than the normal retail price
thereof, and teaches and encourages gambling among members of the
public, all to the injury of the public. The use of said sales plans
or methods in the sale of merchandise, and the sale of merchandise
by and through the use thereof and by the aid of said sales plans or
methods, is a practice of a sort which is contrary to an established
public policy of the Government of the United States, and in violation
of criminal laws, and constitutes unfair methods of competition in
commerce, and unfair acts and practic~s in commerce within tha
intent and meaning of the Federal Trade Commission Act.
The sale or distribution of said push card and punchboard devices
by the respondent, as hereinabove found, supplies to and places in
the hands of others the means of conducting lotteries, games of
chance, or gift enterprises in the sale or distribution of merchandise.
The respondent thus supplies to and places in the hands of said
persons, firms, and corporations the means of, and the instmmentalities for, engaging in unfair methods of competition in commerce and
unfair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
CONCLUSION

The aforesaid acts and practices of the respondent in selling and
distributing its said assortments of merchandise, together with Bin~o
sets, as hereinabove found, are all to the prejudice and injury of the
public and of respondent's competitors and constitute unfair methods
of competition in commerce and. unfair acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act, and the aforesaid acts and practices of respondent in
selling and distributing said push card and punchboard devices separate and apart from any other merchandise to dealers for use in the
sale and distribution of said dealer's merchandise, as hereinabove
found, are all to the prejudice and injury of" the public and constitute
unfair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com..
mission upon the complaint of the Commission and the substitute
answer of respondent, in which answer respondent admits all the
material allegations of fact set forth in sai'a complaint and states
that it waives all intervening procedure and further hearing as to
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said facts, and the Commission having made its findings as to the
facts and the conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Acme Premium Supply Corporation, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale and distribution of aluminum ware, enamel
ware, smoker's sets, cigarette cases, lamps, glassware, fishing tackle,
or any other articles of merchandise in commerce, as commerce is
defined in the Federal Trade Commission Act, do forthwith cease.
and desist from:
1. Selling or distrlbuting any merchandise so packed or assembled
that sales of such merchandise to the public are to be made or may
be made by means of a game of chance, gift enterprise, or lottery
scheme.
2. Supplying to or placing in the hands of others any merchandise,
together with Bingo sets, punchboards, push or pull cards, or other
lottery devices which said Bingo sets, punchboards, push or pull
cards or other lottery devices are to be used or may be used in selling
or distributing said merchandise to the public.
3. Supplying to or placing in the hands of others Bingo sets,
punchboards, push or pull cards or other lottery devices, either with
assortments of merchandise or separately, which said Bingo sets,
punchboards, push or pull cards or other lottery devices are to be
used or may be used in selling or distributing said merchandise to
the public.
4. Supplying to or placing in the hands of others punchboards,
push or pull cards or other lottery devices which are to be used or
may be used in selling or distributing any merchandise to the public.
5. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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THE MATTER OF

DENISTON COMPANY
CO.\IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
·OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2G, 1914

Docket 4219.

Complaint, Aug. 6, 1940-Decision, June 30, 1941

Where a corporation engaged in the manufactm·e and in the interstate sale of
lead head roofing nails, including types designated as "drive screw" and "ring
shank"; in advertising in circulars and in trade publications( a) Represented and implied that the holding power of its "drive screw" and
"annular ring" nails was approximately four times that of the straight shank
nails, facts being that while such nails may have more holding power than
other, they do not have four times, or even twice, holding power of said
other; and
(b) Represented and implied that its "drive screw" sllank nail would afford
greater holding· power than any other type of lead head nail, facts being
that, while such nail, as well as same type made by its competitors, might
have greater holding power than other types of lead head nails under
certain conditions of use, they did not have such holding power under all
conditions:
Held, That such acts and practices were all to the prejudice and injury of the
public, and constituted unfair and deceptive acts and practices in commerce.

Mr. Clark Nichols for the Commission.
Parker & Carter, of Chicago, Ill., for respondent. '
Col\! PLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the Deniston Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the Commission that a
proceding by it in respect thereof would be in the public interest,
·hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Deniston Co., is a corporation organized
and existing under and by virtue of the laws of the State of Illinois,
with its principal office and place of business at 4856 South 'Western
Avenue, Chicago, Ill. Respondent is now, and for more than 2 years
last past has been, engaged in the manufacture and sale of lead head
roofing nails of various kinds, one type being designated by the
respondent as "drive screw" and another type being designated "ring
shank." Respondent causes said products, when sold, to be transported from its place of business in the State of Illinois to purchasers
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thereof located at various points in the several States of the United
States, and in the District of Columbia. Respondent maintains, and
at all times mentioned herein has maintained, a course of trade in said
products in commerce between and among the several States of the
United States, and in the District of Columbia.
PAn. 2. In the course and conduct of its business in said commerce
as aforesaid and for the purpose of inducing the purchase of its
roofing·nails designated "drive screw'' and "ring shank," respondent
has circulated among prospective purchasers of said products through
advertisements in the form of circulars and advertisements placed in
trade publications, many statements concerning the claimed superiority and efficiency of its said nails over those manufactured and sold
by competitors in said commerce. Among the statements so used and
circulated among prospective purchasers by the respondents are the
following:
The holding power of drive screw and annular ring nails is approximately 4
times that of the straight shank nail.

•

•

•

•

•

•

•

The drive screw shnnk gives the nail greater holding power than any other lead
head nail made.

Through the use of the foregoing statements, and others of similar
import and meaning not set out herein, the respondent represents and
implies tnat the holding power of its "drive screw" nail and the holding power of its "ring shank" nail is approximately four times that of
the straight shank nail; that a nail provided with the "drive screw"
shank will afford greater holding power than any other type of lead
head nail and that both the "drive screw" nail and the "ring shank"
nail possess a substantial superiority in holding power over all competitive products.
PAR. 3. The above and foregoing representations and implications
are false, misleading, and deceptive, for in truth and in fact, the holding power of respondent's "drive screw" nail or respondent's "ring
shank"- nail is not four times that of the straight shank nail. Respondent's "drive screw" shank nail will not afford greater holding
power than all other types of lead head nails. The comparative superiority and holding power claimed by the respondent for both types
of its nails is greatly in excess of any superiority that does exist
between either of said types of nails and straight shank nails and other
competitive nails.
PAR. 4. The use by the respondent of the foregoing false and misleading representations and implications respecting its said product as to
the holding power and superiority of its product over all other types
of lead head nails, has had, and now has, the capacity and tendency
43552Gm--42--vol.33----33
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to, and does, mislead and deceive a substantial portion of the purchasing public into the mistaken and erroneous belief that such representations and implications are true, and causes a substantial portion of
the purchasing public, because of such mistaken and erroneous belief,
to purchase said product.
PAR. 5. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in co.mmerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS 'fO THE FACTS, AND 0RDF.R

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 6th day of August 1940, issued
and thereafter served its complaint in this proceeding upon respondent, Deniston Co., a corporation, charging it with the use of unfair and
deceptive acts and practices in commerce in violation of the provisions
of said act.
.
After the issuance of said complaint and the filing of an answer by
respondent thereto, a stipulation as to the facts was entered into between Parker and Carter, attorneys of record for respondent, by Leslie
1\I. Carter on behalf of respondent, and ,V. T. Kelley, Chief Counsel
of the Federal Trade Commission, in which it is provided that the
Commission may proc~ed upon such statement of facts, including the
inferences which may be drawn therefrom, to .make its findings as to
the facts and its conclusion based thereon, and to enter its orde.r disposing of the proceeding without the presentation of argument, the
filing of briefs, or the filing of a trial examiner's report upon the
evidence.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on said complaint, answer, and stipulation,
said stipulation having been approved by the Commission, and the
Commission having duly considered the same and being now fully
advised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Deniston Co., is a corporation organized
and existing under and by virtue of the laws of the State of Illinois,
with its principal place of business at 4856 South 'Western Avenue,
Chicago, Ill. Respondent is now and for more than 2 years last past
has been engaged in the manufacture and sale of lead head roofing
nails of various kinds, one type being designated by the respondent
as "drive screw" and another type being designated as "ring shank."
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Respondent also makes and sells a type known as "plain barbed.''
Respondent causes said products when sold to be transported from its
place of business in the State of Illinois to purchasers thereof located
at various points iu the seYeral States of the United States, and in the
District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said products in
commerce between and among the several States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of its business in said commerce,
as aforesaid, and for the purpose of inducing the purchase of its roofing nails designated "drive screw" and "ring shank," respondent has
circulated among prospective purchasers of said products, advertisements in the form of circulars and statements placed in trade publications, in which it claims superiority and efficiency for its said nails
· over those manufactured and sold by competitors in said commerce.
Among the statements so used and circulated among prospective purchasers by the respondent are the following:
The holding power of drive screw and annular ring nails is approxiJUately 4
tlmes that of the straight shank nails.
The drive sere"· ~hank gives the nail greater holding power than any other
lead bead nail made.
PAR. 3. Through the use of the first of the foregoing quoted statements, the respondent represents and ·implies that tl;le holding· power·
of its "drive screw" and "annular ring" nails is approximately four
times that of a straight shank nail.
·
·
The first of the above quoted statements is exaggerated, false, imd
misleading, because, while the "drive screw" and the "annular ring"
nails may have more holding power than straight shank nails they
do not have :four times the holding power or even twice the holdii1g
power of the straight ~hank nails.
Through the use of the second of the foregoing statements, the respondent represents and implies that its "drive screw" shank nail will
afford greater holding power than any other type of lead head nail.
The second statement abpve quoted is exaggerated, :false, and misleading, because, while the "drive screw" nail made by the respondent
as well as the drive screw type of nail made by respondent's competitors may have greater holding power than other types of lead head
nails under certain conditions of use, they do not have such greater
holding power under all conditions of use.

CONCLUSION

The acts and practices of the respondent, as herein :found, are all
to the prejudice and injury of the public and constitute unfair and
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deceptive acts and practices in commerce, within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission, upon the complaint of the Commission, the answer of the respondent, and a stipulation as to the facts entered into between the respondent
herein and 1V. T. Kelley, Chief Counsel for the Commission, which
provides, among other things, that without further evidence or other
intervening procedure, the Commission may issue and serve upon the
respondent herein findings as to the facts and conclusion based thereon
and an order disposing of the proceeding, and the Commission ba ving
made its findings as to the facts and conclusion that the respondent
has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Deniston Co., a corporation, its
officers, representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale and
the sale and distribution of its lead head roofing nails, in commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from, directly or indirectly:
1. Repr-esenting in any manner, that the holding power of its drive
screw and annular ring nails is approximately four times that of the
straight shank nail, or any other number of times in excess of the true
ratio of the holding power of such nails.
2. Representing in any manner, that its drive screw shank nail has
greater holding power than any other type of lead head nail, under
all conditions of use.
It is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writing, setting forth in detail the manner and form in which it has complied
with this order.
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HO"WARD S. WEAVER, TRADING AS 1VEAVER REAL
ESTATE APPRAISAL TRAINING SERVICE
CO:IIPLAINT, FINDINGS. AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRE,SS APPROVED SEPT. 26, 1914

Docl•et 4353.

Complai-nt, Oct. 22, 1940-Decision, June 30, 1941

Where an individual engaged in interstate sale and distribution of correspondence home study courses in rural and city real estate appraisal training; in
offering his said courses through his sales rept·esentatives, advertisements
in newspapers and magazines of general circulation, printed matter and
radio bt·oadcasts( a) Represented and impli~d that the demand for land appraisers greatly exceeded the supply, and that land appraising was au uncrowded field lacking qualified men, throu~h such statements as "Never before was the demand so great and the shortage so acute," and "At present the appraisal
field is using thousands of unskilled, untrained men who should be replaced-and are being replaced • • • with competent, qualified trained
men as rapidly as they ure available"; and
(b) Represented and implied that various Go,·ernment loan agencies, as well
as private industry, wet·e seeking men trained by him, that the Civil Service
Commission was holding examinations for land apprah,ers ft·om time to
time with salaries up to $3,800 obtaimible, that men trained by him were
earning $175 to $300 monthly, and that choice money-making positions were
available to them;
The facts being that, while in some instances in certain locations, servicf's of
competent appmisers were not available, there were more apprah<ers with
field experience than could be gainfully employed; occupation In question
does not, of itself, insure choice money-making opportunities; it was not
true that loan agencies or private Industry were seeking men trained by
him, and that Institutions acquainted with his school commended 1t most
highly and were eager to get his graduates (notwithstanding his training
was highly thought of by some who employed such graduates) ; and ·while
Civil Set·vice Commission had held examinations in recent years for realestate appraisers, considerable experience was required, with exception of
examination for Junior Appraiser for Land Banks, for wbirh, however,
graduation from said lndividual's school alone would not qualify the graduate; choice money-making positions were not available to his graduate!',
be did not have jobs to offer and was not in a position to guarantf'e earnings in any amount; and
(c) Represented that only a limited number of students were to be selected for
training, and that each student was to receive his individual as,..,istance and
guidance; and
(d) Represented and implied that the tuition fee was less than half the regular
tuition charge, through statement that, in view of his confidence in ~:~tudents
securing "one of the many positions available on completing the course,"
be asked payment of less than halt of the low fee in two installments, with
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balance to be paid when employment was secured as fiel~-man, appraiser
or supervisor;
The facts being number of students permitted to enroll was not limited, said
Individual did not give his personal attention and care to every student,
work of correction of papers being entrusted to two assistants, who did not
refer to him answers deemed correct, each student, however, during thb
course of training receiving at least two personal letters from him; and
course was not sold for less than half the regular tuition fee but regular
full tuition fee was charged;
With effect of leading purchasers and prospective purchasers into the belief
that aforesaid representations were true, and of inducing ·them to purchase
and pursue his courses of study Qn account of such belief:
Ileld, That such acts and practices, under the circumstances set forth, wel'e all
to the prejudice and iujury of the public and constituted unfair and deceptive acts and practices in commerce.

Before Mr. RobertS. IIall, trial examiner.
Jfr. Wilbur N. Baughman and Mr. L. E. 01·eel, Jr. for the
Commission.
Mr. A. L. Vonck~ of Kansas City, Mo., for respondent.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by v'irtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Howard S.
·weaver, an individual, trading under the name ·weaver Real Estate
Appraisal Training Service, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the
Commission that proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. Respondent, Howard S. Weaver, is an individual,
trading under the name ·weaver Real Estate Appraisal Training
Service, with his office, and principal place of business at 2322 East
Forty-ninth Street, Kansas City, State of Missouri.
PAR. 2. Respondent is now and for several years last past has
been ('ngaged in the sale and distribution of home-study courses in
rural and city real-estate appraisal training. Said courses of study
and instruction are pursued by correspondence through the medium
of the United States mail. He causes said courses, together with
books and material used in connection therewith, when sold, to be
transported from his aforesaid place of business in the State of
Missouri to the purchasers thereof located in various other States
of the United States and in the District of Columbia. Said
respondent maintains, and at all times mentioned herein has main-·
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tained, a course of trade in said courses in commerce between and
among the various States of the United States and in the District
of Columbia.
PAR. 3. Respondent, in soliciting the sale of, and in selling, his
said courses of study and instruction, and in the distribution thereof
in said commerce, has made numerous :false and misleading statements and representations with reference to said courses o£ study by
one or more of the following methods, to wit: through his sales representatives engaged in soliciting the sale of such courses; through
advertising matter published in newspapers and magazines circulated among the general public; through printed matter distributed
among .prospective students, enrolled students and others located in
the several States of the United States and in the District of Colum-·
bia; and through radio broadcasts to members of the public generally.
Among and typical of such false and misleading statements and
representations made by or through one or more of the said methods
are the following:
Here's good news for ambitious men from 25 to lJ5. Right now when most
industrial and professional fields are oYercrowdE'd there Is an actual lack or
trained men to act as farm land upprai8ers, field mt>n and town and city residence and business property appraisers • • • To meet this great shortage
of ·trained men the Weaver R('al Estate Appraisal Training St>rvice was
founded.
Never before was the demand so gr·ent. and the shortage so acute.
At present the appraisal field Is using thousands of unskilled, untrained men
who should be replaced-and are being replaced-with competent, qualified,
trained mPn as rnpidly 11s they are available.
The real estnte appraisal field offers to trained men choice money-making
opportunities.
The New Federal Housing Bill passed by Congrt>ss will cause the F. H. A.
to !Je greatly expnndeu and thousands of new appraisers will be needed by this
agency and other financial institutions cooperating with the F. H. A.
The United States Government Loan AgenciPs, the Major insurance companies, banks, trust companies all need hundreds of (appraisers) • "' • In
a circular recently issued by the GoYernment for Civil Serylce applicants,
form number 2279, positions as land appraisers were listed at $5,800 per year,
associate land appraisers $3,200 and assistant land appraisers $2,600. • • •
The uatural question Is, how does one fit himself for such a secure, well-paid
position1 The answer to that is easy-you can get such a training right in
your own home through the Weaver neal Estnte Apprail<al Training Service.
Institutions who know the Wranr school commend it most highly and are
eager to get Weaver trained men.
WANTEU-Men to train for farm land appraisers "' • • earn $175 to $300
monthly • • "' write Weaver Real Estute Appraisal Training Service.
To make certain that you do fully gmsp all points you will find a set or
questjons with each lesson that you ant:>wer and return to us, l\Ir. Weaver
per!:wnaily scanning these and co!'l'ecting yon if yon are wrong on any points.
'l'his }lCrsomll service has n ruther sharp limit to it. That is, 1\Ir. Weaver can
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give his personal attention nnd care to only so mnny students. When that
point is reached no fresh enrollments can be accepted.
Here then is your big opportunity. The course can be taken in 6 to 12
weeks right in your own borne, and so sure is 1\Ir. Weaver that you will fit
one of the many positions avnilnble on completing the course that you are
asked to pay less than half of the low fee in two installments. Tl1e balance is
to be paid only when you secure employm!'nt as field man, appraiser, or
supervisor.

By the means and in the manner aforesaid, the respondent represents and implies that the demand for land appraisers· greatly exceeds the supply. The "prospective student, and the public generally,
is led to believe that land appraising is an uncrowded field, lacking
qualified men; with the various lo1m agencies of the Federal Govern·ment, as well as private industry, being on the lookout for Weave1'
trained men. Respondent further represents and implies that the
Civil Service Commission is holding examinations for land appraisers, from time to time, and that salaries up to $5,800 are obtainable.
Weaver trained men are represented as earning $175 to $300 monthly,
and that choice money-making opportunities are available. The
prospective student is induced to enroll on the rPpresentation that
only a limited number are selected for training; that each student
receives the individual assistance and guidance of Mr. 'Veaver, the
head of the school; and that the tuition fee is less than half the
regular tuition charged.
PAR. 4. The foregoing statements and representations are falsP,
misleading, and deceptive. In truth and in fact there is not a lack
of appraisers, nor does the demand exceed the supply. The appraisal
field is not using thousands of unskilled, untrained men, who are
being replac~d by competent, trained men as rapidly as they are
available. As a matter of fact, there are already more appraisers
with field experience than can be gainfully employed and such
an occupation does not of itself assure choice money-making
opportunities.
The various loan agencies of the United States Government do not
need additional or newly trained appraisers, and lucrative earnings
cannot be assurPd; nor is there a demand in private industry for
appraisers which will assure lucrative t:'arnings.
Furthermore, the Civil Service Commission has not held an appraisal examination in recent years, as represt>nted by respondent;
and graduating from respondent's school, in and of itself, would not
qualify the graduate to take such examination, if and when held.
It is not a fact that institutions which know the ·weaver School
commend it most highly and are eager to get ·weaYer trained graduates; but the faets are that the respondent daily contacts large busi-
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ness houses in an effort to get them to employ the graduates of his
school, with only limited success. The respondent does not have
jobs to offer, and is not in position to guarantee earnings of $175
to $300 monthly, or in any amount. The number of students permitted to enroll is not limited as represented; nor does the respondent personally scan and correct all answers or give his personal attention and care to everv student. The course is not sold for less than
half as represented, bul the regular full tuition fee is charged.
PAR. 5. The foregoing acts and practices used by respondent in
connection with the offering for sale, sale and distribution of his said
courses of study and instruction, as hereinbefore set out, have had,
and now have, the tendency ·and capacity to, and do, mislead purchasers and prospective purchasers thereof into the erroneous and
mistaken belief that such representations as herein alleged., are true,
and to induce them to purchase and pursue such courses of study and
instruction on account thereof.
PAR. 6. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce, within
the intent and meaning of the Federal Trade Commission Act.
REPORT,

FINDINGS AS

TO THE

FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 22, 1940, issued and subsequently served its complaint in this proceeding upon the respondent, Howard S. \Veaver, an individual trading under the name
·weaver Real Estate Appraisal Training Service, charging him with
the use of nnfair and deceptive acts and practices in commerce in
violation of the said act, and on November 13, 1940, the respondent
filed his answer in this proceeding. Thereafter, at a regularly
scheduled hearing, counsel for the respondent and counsel for the
Commission entered into a stipulation whereby it was stipulated and
agreed that a statement of facts read into the record at said hearing
might be taken as the facts in this proceeding and in lieu of te.stimony
in support of, and in opposition to, the charges stated in the complaint. Respondent also waived the filing of a report on the evidence by the trial examiner, brief, and his right to request oral argument. Thereafter this proceeding regularly came on for final hearing
before the Commission on said complaint, answer and stipulation and
the Commission having duly considered the same and being now fully
advised in the premises finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its
conclusion drawn therefrom.

518 .

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F.T.C.

FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondent, HowardS. Weaver, is an individual
trading under the name ·weaver Real Estate Appraisal Training
Service, with his office and principal place of business at 2322 East
Forty-ninth Street, Kansas City, Mo.
P .AR. 2. The respondent is now and for several years last past has
been engaged in the sale and distribution of home study: courses in
rural and city real estate appraisal training. Said courses of study
and jnstruction are pursued by correspondence through the medium
of the United States mail. He causes said courses, together with the
books and material used in connection· therewith when sold, to be
transported from his afQresaid place of business in the State of Missouri to the purchasers thereof located in various other States of the
United States and in the District of Columbia. Said respondent
maintains and at all times mentioned herein has maintained a course
of trade in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 3. Respondent in soliciting the sale of, and in selling, his said
(~ourses of study and instruction, and in the distribution thereof in
said commerce, has made numerous statements and representations
with reference to said courses of study by one or more of the following
methods, to wit: through his sales representatives engaged in soliciting the sale of such courses; through advertising matter published
in newspapers and magazines circulated among the general public;
through printed matter distributed among prospective students, enrolled students and others located in the several States of the United
States and in the District of Columbia; and through radio broadcasts to members of the public generally. Among and typical of such
statements and representations made by or through one or more of
the said methods are the following:

Here is good· news for ambitious men from 25 to 55. Right now when most
Industrial and professional fields are overcrowded there is an actual lack of
trained men to act as farm land appraisers, field men and town and city residences and business property appraisers • • • to meet this great shortage
of trained men the Weaver Real: Estnte Appraisal Training Service was
founded.
Never before was the demand so great and the shortage so acute.
At present the appraisal field Is using thousands of unskilled, untrained men
who should be replaced-and are being replaced • • • with competent,
qualified trained men as rapidly as they are available.
The real estate apprahml field offers to trained men choice money-making
opportunities.
The new Federal Housing Bill passed by Congress w!ll cause the FPderal
Housing Authority to be greatly expanded and thousands of new appraisers
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will be needed by this agency and other financial institutions cooperating with
the F. H. A.
The United States Government loan agencies, the Major insurance companies, banks, trust companies, all need hundreds of (appraisers) • • • In
a circular recently Issued by the Government for Civil Service applicants
(Form No. 44279), positions as Land Appraisers were listed at $3,800 per
year; Associate Land Appraisers, $3,200 and Assistant Land Appraisers, $2,600
• • • the natural question is how does one fit himself for such a secure,
well paid position? The answer to that is easy-you can get such a training
right in your own home through the Weaver Real Estate .Appraisal Tral~ing
Service.
Institutions who know the Weaver School commend it most highly and are
eager to get Weaver trained men.
WANTED-men to train for farm land appraisers • • • earn $175 to
$300 monthly • • • Write Weaver Real Estate Appraisal Training Service.
To make certain that you do fully grasp all points you will find a set of
questions with each lesson and return to us. Mr. 'Veaver personally scanning
these and correcting you If you are wrong on any point. This personal service
has a rather sharp llmlt to it. That Is, 1\Ir. Weaver can give his per$>nal
attention and care tG only so many students. When that point Is reached no
fresh enrollments can be accepted.
Hera; then Is your big opportunity. The course can be taken In 6 to 12
weeks right In your own home and so sure Is Mr. Weaver that" you wlll get
one of the many positions available on completing the course that you are
asked to pay less than half of the low fee In two Installments. The balance
is to be paid only when you secure employment as field-man, • appraiser or
supervisor.

PAR. 4. By the means and in the manner aforesaid, the respondent

represented and implied that the demand :for land appraisers greatly
exceeded the supply; that land appraising was an uncrowded field,
lacking qualified men; that various loan agencies of the Government, as well as private industry, were seeking men trained by respondent; that the Civil Service Commission was holding examinations :for land appraisers from time to time, and that salaries up
to $3,800 were obtainable; that men trained by "respondent were earning $175 to $300 monthly, and that choice money-making positions
were available to them.
The respondent :further represented that only a limited number
of students were to be selected for training; that each student was
to receive the individual assistance and guidance of respondent, the
head of the school, and that the tuition :fee was less than half the
regular tuition charge.
In truth and in fact there was not and is not a lack of appraisers,
nor has the demand exceeded the supply. However, there have been
instances in certain locations in which prospective employers sought
to secure the services of competent appraisers and in certain instances
such appraisers were not available. The appraisal field is not using
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thousands of unskilled men who are being replaced by competent
trained men wherever they are available. There are already more
appraisers with field experience than can be ga,infully employed and
such an occupation does not of itself insure choice money-making
opportunities.
PAR. 5. The various loan agencies of the United States Government do not need additional or newly trained appraisers and lucrative
employment can not be assured; nor is there demand in private
industry for appraisers which will assure lucrative earnings. The
Civil Service Commission has in recent years held examinations for
real-estate appraisers, as represented by the respondent but the applicants for such examinations were required to have had considerable
experience in actual appraisal work except that examinations have
been called by the Civil Service Commission for Junior Appraiser
for Land Banks who were not required to have had actual experience
in real-estate appraisal work. Graduation from respondent's school
in and of itself would not qualify the graduate to take such examination.
PAR. 6. It is not a fact that institutions which know the respondent's school commend it most highly and are eager to get respondent's
graduates. The respondent daily contacts large business houses in an
effort to get them to employ the graduates of his school with only
limited success. However, there are among the institutions so contacted several who think highly of the training of the respondent's
school and have employed graduates from the school. The respondent does not have jobs to offer and is not in position to guarantee
earnings of from $175 to $300 a month or in any amount. The
number of students permitted to enroll is not limited as was represented; nor does the respondent personally scan and correct all
answers or give his personal attention and care to every student. The
1espondent employs two assistants among whose duties is the work of
correcting the lessons of the students. If, in the opinion of these
l'mployees the answers given are correct, they are not referred to respondent for attention. However, when, in the opinion o£ these
employees the answers to the questions are incorrect they are then
referred to respondent for correction. During the course o£ training each student receives at least two personal letters from Mr.
'Veaver. The course was not sold for less than half the regular
tuition fee as was represented, but the regular full tuition fee was
charged.
PAR. 7. The foregoing acts and practices used by respondent in connection with the offering for sale, sale and distribution of his said
course of study and instruction, as hereinbefore set out, have had,
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and now have, the tendency and capacity to, and do, lead purchasers
and prospective purchasers thereof into the belief that such representations as herein alleged are true; and to induce them to purchase
and pursue such courses of study and instruction on account thereof.
PAn. 8. The aforesaid advertising material was used by respondent
during the year 1939 but its use has since been discontinued.
CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce, within the intent
and meaning of the Federal Trade Commission Act.
OHDER TO CEASE' AND DESIST

This proceeding having been heard by the Federal Trade Commission upon t]Je complaint of the Commission, the answer of respondent
and a stipulation as to the facts entered into on the record herein,
and the Commission having duly considered the record and having
made its findings as to the facts and its conclusion that said respondent
has violated the provisions of the Federal Trade Commission Act.
it is ordered, That the respondent, HowardS. ·weaver, an individual
trading as Weaver Real Estate Appraisal Training Service, or under
any other trade name, and his representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of home study courses in
commerce as "commerce" is defined in the Federal Trade Commission
Act, do forthwith cease and desist from representing:
1. That there is a lack of real-estate appraisers available for empioyment or that the demand for such appraisers exceeds the supply.
2. That the real-estate appraisal field is using thousands of unskilled, untrained men who are being replaced by competent trained
men as rapidly as they are available.
3. That the various loan agencies of the United States Government
and private lending agencies need additional or newly trained
appraisers.
4. That lucrative earnings can be assured trained real-estate
appraisers.
5. That institutions generally, which know the respondent's school,
commend it most highly or are eager to get respondent's graduates.
6. That he can assure or guarantee earnings in any amount to graduates of his school.
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7. That the number of students permitted to enroll in his school is
limited.
·
8. That he personally corrects all written lessons of his students.
9. That his course of study is sold for less than half the regular
tuition fee charged.
10. That graduation from his school in and of itself, qualifies one
for a Government position as a real-estate appraiser.
It i8 further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which he has complied with this order.
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PLOMB TOOL COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4384.

Compklint, Nov. 23,

1940-Deci~ion,

June 80, 1941

Where a corporation engaged in competitive interstate sale and distribution of
tools and other articles of merchandise to wholesalers, jobbers, and retailers,
and in advertising same and its sales plan or method for resale thereof to
purchasing public by means of printed cards, circulars, samples, and personal
solicltatlonFuru!shed, together with its said products, various club plans which Involved
resale thereof to purchasing public by use of game of chance, gift enterprise, or lottery, and under which, as Illustrative, through plan of fixed
weekly payments for specified number of weeks, and weekly drawings, certain members received $25 worth of Its tools for $1, $2, $3, etc., in accordance
with chance drawing of particular member's name at first, second, and succeeding weekly dt·awings, all others paying full amount, and which included,
at the end of the period, drawing for a grand prize, to which all members
of the club were eligible ; and thereby
Supplied to and placed In the hands of retailers means of conducting lotteries
in the sale of its merchandise through their exposure and sale of same to
purchasing public In accordance with such plans, under which the amount
the uldmate purchaser paid for produ~ts, and fact as
which club member
received final award, was determined wholly by lot or chance, and which
Involved game of chance to procure articles of merchandise at much less
than normal retall price; contrary to an established public policy of the
United States Government and In violation of criminal laws, and In competition with many who, unwilling to adopt and use such or any method
contrary to public policy, refrain therefrom;
With result that many persons were attracted by its said "sales plan and element
of chance Involved therein, and were thereby Induced to buy and sell Its
merchandise In preference to that offered and sold by its competitors who
did not use the same or an equivalent method, and with e1fect of unfairly
diverting trade In commerce to it from its said competitors, to the injury
of competition ln commerce:
Held, That ~aid acts and practices, as above set forth, were all to the prejudice
and injury of the public and competitors, and constituted unfair methods
of competition ln commerce and unfair and deceptive acts and practices
therein.

to

Mr. L. P. Allen, Jr. and Mr. J. V. Mislwu for the Commission.
Mr. 1Villiam Hawes Smith, of Los Angeles, Calif., for respondent.
{))!II PLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority veswd in it by said act, the Federal
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Trade Commission, having reason to believe that Plomb Tool Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the interest of the
public, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent, Plomb Tool Co., is a corporation organized and existing under the laws of the State of California, with
its principal office and place of business located at 2209 Santa Fe
A venue, Los Angeles, Calif. Respondent is now, and for more than
2 years last past has been, engaged in the sale and distribution of
tools and other articles of merchandise. Respondent causes and has
caused said merchandise, when sold, to be transported from its aforesaid place of business in the State of California to purchasers thereof
at their respective points of location in the various States of the
United States other than the State of California and in the District
of Columbia. There is now, and for more than 2 years last past
has been, a course of trade by said respondent in said merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct
of its business, respondent is and has been in competition with other
corporations and with individuals and partnerships engaged· in the
sale and distribution of like or similar merchandise in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold its said merchandise to wholesale dealers, jobbers, and retail dealers, along with a
sales plan or metho'd by which the said merchandise is to be, and is,
resold to the purchasing public. Said plan or method involves the
use of a game of chance, gift enterprise, or lottery scheme in the
sale and distribution of said merchandise to the ultimate purchasers
thereof. Respondent has advertised its said merchandise and its
said sales plan or method by means of printed cards, circulars,
samples of said merchandise, and by personal solicitation. The sales
plan or method as suggested and advertised by respondent is
substantially as follows:
The sales plan or method is described as the "Tool Club.'' Each
club has a fixed number of members, usually 100. Each member of a
club pays a fixed amount each week, usually $1, for a period not to
exceed a given number of weeks, usually 25 weeks. At the end of the
first week a drawing is held and the member whose name or number
is drawn receives from the retail dealer his choice of $25 worth of
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respondent's tools, for the payment of 1 week's dues, and such winner
or member then is dropped from the club. Each succeeding week
the same procedure is followed and thus one me.mber receives tools
as aforesaid for the payment of 1 week's dues, another for 2 weeks'
dues, another for 3 weeks' dues, and so on to the end of the fixed
period. At that time all remaining members receive $25 worth of
tools, but such members have paid the full contract price therefor.
Also, at the end of the fixed period a drawing is held for a grand prize
to which all the members of the club are eligible. Thus, the amount
which an ultimate purchaser pays for the tools and the fact as to which
club member receives the final award is determined wholly by lot or
chance.
Respondent furnishes and has furnished varions "Club Plans" for
use in the sale and distribution of its merchandise by means of a game
of chance, gift enterprise or lottery sche.me. The sales plan or method
inv.olved in connection with the sale of all of said merchandise by
means of said "Club Plans" is the same as that hereinabove described,
varying only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respondent's said merchandise expose for sale arid sell the same to the purchasing public in accordance with the aforesaid sales plan or method.
Respondent thus supplies to and places in the hands of others the
means of conducting lotteries in the sale of its merchandise in accordance with the sales plan hereinabove set forth. The use by respondent
of said method in the sale of its merchandise and the sale of such
merchandise by and through the use thereof and by the aid of said
method is a practice of the sort which is contrary to an established
public policy of the Government of the United States and in violation
of criminal Ia ws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance, or the sale of a
chance, to procure articles of merchandise at a price which is much
less than the nor.mal retail price thereof. Many persons, firms, and
corporations who sell and distribute merchandise in competition with
the respondent, as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance, or the sale of a
chance to win something by a chance or any other method that is
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed by
respondent in the sale and distribution of its merchandise, and the
element of chance involved therein, and are thereby induced to buy
and sell respondent's merchandise in preference to merchandise offered
for sale and sold by said competitors of respondent who do not use
43:il526'"-42-vol. 33-34
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the same or an equivalent method. The use of said method by respondent, because of said game of chance, has a tendency and capacity
to and does unfairly divert trade in commerce between and among
the various States of the United States and in the District of Colum~
bia to the respondent from its said competitors who do not use the
same or an equivalent method. As a result thereof injury is being,
and has been, done by respondent to competition in commerce between
and among the various States of the United States and the District
of Columbia.
PAR. 5. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission
Act, the Federal Trade Commission, on November 23, 1940,
issued and thereafter served its complaint in this proceeding upon
respondent, Plomb Tool Co., a corporatiol}, charging ~t with .
the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of the provisions of said iact. On December 18, 1940, the
respondent filed its original answer in this proceeding. Subsequently,
on May 12, 1941, the respondent filed a motion to withdraw its
original answer and file in lieu thereof a substitute answer dated
May 12, 1941, in which it admitted all the material allegations of
fact set forth in said complaint and waived all intervening procedure
and further hearing as to said facts. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
said complaint and answer thereto, and the Commission, having duly
considered the matter and being now fully advised in the premises,
firids that this proceeding is in the interest of the public and makes
this its. findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Plomb Tool Co., is a corporation organized and existing under the laws of the State of California, with
its principal office and place of business located at 2209 Santa Fe
Avenue, Los Angeles, Calif. Respondent is now, and for more than 2
years last past has been, engaged in the sale and distribution of
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tools and other articles of merchandise. Respondent causes and has
()aused said merchandise, when sold, to be transported from its afore~
said place of business in the State of California to purchasers thereof
at their respective points of !oration in the various States of the
United States other than the State of California and in the District
of Columbia. There is now, and for more than 2 years last past
has been, a course of trade by said respondent in said merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct
of its business, respondent is and has been in competition with other
corporations and with individuals and partnerships engaged in the
sale and distribution of like or similar merchandise in commerce
between and among the various States of th.e United States and in
the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold its said merchandise
to wholesale dealers, jobbers, and retail dealers, along with a sales
plan or method by which the said merchandise is to be, and is, resold
to the purchasing public. Said plan or method involves the use of
a game of chance, gift enterprise, or lottery scheme in the sale
and distribution of said merchandise to the ultimate purchasers
·thereof. Respondent lt11~· advertised its' said merchandise and its
said sales plan or method by means of printed cards, circulars, samples
of said merchandise, and by personal solicitation. The sales plan
or method as suggested and advertised by respondent is substantially
as follows :
·
The sales plan or method is described as the "Tool Club." Each
club has a· fixed number of members, usually 100. Each member
of a club pays a fixed amount each week, usually $1, for a period
not to exceed a given number of weeks, usually 25 weeks. At the
end of the first week a drawing is held and the member whose name
or number is drawn receives from the retail dealer his choice of
$25 worth of respondent's ·tools,-for the payment of 1 week's dues,
and such winner or member then is dropped from the club. Each
succeeding week the same procedure ·is followed and thus ·one member
receives tools as aforesaid for the payment of 1 week's dues, another
for 2 weeks' dues, another for 3 weeks' dues, and so on to the end
of the fixed period. At that time all remaining members receive
$25 worth of tools, but such members have paid the full contract
price therefor. Also at the end of the fixed period a drawing is
held for a grand prize to which all the members of the club are
eligible. Thus, the amount which an ultimate purchaser pays for

528

FEDERAL TRADE COMMISSION DECISIONS

Findings

33 F. T. C.

the tools and the fact as to which club member receives the final
award is determined wholly by lot or chance.
Respondent furnishes and has furnished various "Club Plans" for
use in the sale and distribution of its merchandise by means of a game
of chance, gift enterprise, or lottery scheme. The sales plan or
method involved in connection with the sale of all of said merchandise
by means of said "Club Plans" is the same as that hereinabove
described, varying only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respondent's said merchandise expose for sale and sell the same to the
purchasing public in accordance with the aforesaid sales plan or
method. Respondent thus supplies to and places in the hands of
others the means of conducting lotteries in the sale of its merchandise
in accordance with the sales plan hereinabove set forth. The use
by respondent of said method in the sale of its merchandise and the
sale of such merchandise by and through the use thereof and by the
aid of said method is a practice of the sort which is contrary to
an established public policy of the Government of the United States,
and in violation of criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above found involves a game of chance, or the sale of a
chance, to procure articles of merchandise at a price which is much
less than the normal retail price thereof. Many persons, firms, and
corporations who sell and distribute merchandise in competition with
the respondent, as above found, are unwilling to adopt and use said
method or any method involving a game of chance, or the sale of a
chance to win something by a chance or any other method that is
contrary to public policy, and sud1 competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondent in the sale and distribution of its merchandise, and
the element of chance involved therein, and are thereby induced to
buy and sell respondent's merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent who do
not use the same or an equivalent method. ·The use of said method by
respondent, because of said game of cha·nce, has a tendency and capacity
to and does unfairly divert trade in commerce between and among
the various States of the United States and in the District of Columbia
to the respondent from its said competitors who do not use the same
or an equivalent method. As a result thereof, injury is being, and
has been, done by respondent to competition in commerce betwPen
and among the various States o{ the United States and in the
District of Columbia.
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CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondent, in which answer respondent admits all the material allegations
of fact set forth in said complaint, and states that it waives all intervening procedure and further hearing as to said facts, and the Commission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act.
lt is ordered, That the respondent, Plomb Tool Co., its officers, representatives, agents, and employees, directly or through any corporate
or other device, in connection with the offering f~r sale, sale and distribution of tools or any other merchandise in commerce as "commerce'' is defined in the Federal Trad~ Commission Act, do forthwith
cease and desist from:
1. Supplying to or placing in the hands of others tools or any other
me~·chandise, together with a sales plan or method involving the use
of a game of chance, gift enterprise, or lottery scheme by which said
merchandise is to be, or may be, sold to the purchasing puLlic.
2. Selling or otherwise disposing of any merchandise by the use of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.
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HY-PHEN CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRffiSS APPROVED SEPT. 26, 1914
Docket 4418.

Oompl_aint, Dec.

1~.

1940-Decision, Jtme SO, 1941

Where a corpot·ation engaged in the intersta~e sale and distribution of its "HyPhen" medicinal preparation; In advertisements in newspapers, by radio
continuities, and other ad,·ertlsing media, flirectly or by Implication:
Represented that its said preparation would prevent colds and was a cure orremedy therefor: and was a competent and effective treatment for various.
ailments_ and conditions including toothache, earache, nemalgla, twltchingnet·ves, after-extt·actlon pains, aching muscles, rheumatic pains, and women's
periodic pains, which would relieve the pain attendant upon such conditions
more quickly and for a longer period of time than any otbet· preparation; and
that it was unq1,1.ali1l.edliV safe for use:
Facts being that the therapeutic properties of its said preparation were limited
to those of an analgesic, affording only temporary relief ft·om painful symp- ,
toms and having no curative action upon the underlying factors causing
pain: ingredients ha said preparation were similar to those found in manyother like preparations, and it had no special properties which would permit
It to relieve pain more quickly or for a longer time than many other such
preparations; its effectiveness in the treatment of the conditions listed was
limited to furnishing temporary relief from their painful li'ymptoms, 1t had n0o
therapeutic value in treatment of such conditions as migraine headaches,
headaches due to Infection, pain caused by abscessed tooth, and others, and
use thereof was not entirely free from danger, due to its drug content;.
With result of misleading and dPceiving a substantial portion of the purchasingpublic Into the erroneous belief that such fallile reprPsentations were true~
and into th~ purchase of substantial quantities of its lilaid product:
Held, That such acts and practices were all to the prejuuire and Injury of the
public, and constituted unfair and deceptive acts and practites In commerce.

ilfr. John iJ!. Russell for the Commission.
Col\rPLAINT
Pursuant to the provisions of the ·Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Hy-Phen Corporation, a corporation (successor to Bradley's Laboratory, Inc., a corporation), hereinafter referred to as respondent, has violated the·
provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,.
hereby issues its complaint stating its charges in that respect as.
follows:

HY-PHEN COfRP.

530

531

Complaint

PARAGRAPH 1. Respondent, Hy-Phen Corporation, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of West Virginia with its office and principal place
of business at Matoaka, W. Va.
PAR. 2. Respondent is now and has been for more than 2 years last
past, engaged in the business of selling and distributing a medicinal
preparation described as Hy-Phen intended as a treatment for various
ailments of the human body.
Respondent causes its said preparation, when sold, to be transported
from its said place of business in the State of "\Vest Virginia to purchasers located in various other States of the United States and in the
District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said preparation in
commerce among and between the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated, and is now disseminating, and has
caused, and is now causing, the dissemination of false advertisements
concerning its said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal Trade
Commission Act; and respondent has also disseminated, and is now
disseminating, and has caused, and is now causing, the-dissemination
• of false advertisements concerning its- said product, by various means,
for the purpose of inducing and which are likely to induce, directly
or indirectly, the purchase of its said product in commerce, as commerce is defined in the Federal Trade Commission Act. Among, and
typical of, the false, misleading, and deceptive statements and representations contained in said false advertisements, disseminated and
caused to be disseminated as hereinabove set forth, by the United
States mails, by advertisements in newspapers, by radio continuities,
and other advertising literature, are the following:
Thousands of people have found that they cnn avoid colds the yPar around
by using Hy-Phen pain and cold tablets.
Nothing else sepms to stop a cold like Hy-Phen.
• • • stop toothache and after extraction pain • * *, quickly and
pleasantly by taking one or two Hy-Phen tablets.
Neuralgia? twitching n!'rv!'s? Stop them quickly and for a long!'r period
with lly-Phen.
lly-Phen for simple headache, toothache, earache, bead colds, neuralgic
pain and aching muscles. • • • re\iev!'s pnin quicker and longer.
Two HY-PHEN TAnLEB • • • will relieve that headache or cold abno!lt
Immediately • • • will help waru off headaches • • •.
IIYPHEN •
•
•
"Safety First" • • • effective in relieving pain
• • • Women everywhere have found th!'y can always rely on Hyphen
tablets. Doctors, lawyers, uentists, miners, all find Hyphen tnblets indispensable In easing pain.
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Hyphen tablets will quickly and safely relieve you.
Hy-Phen does not contain any dangerous or habit-forming drugs; may we
ask that you safeguard your health and be insured against pain at all times
by keeping a package of Hyphen handy.
For quickest relief simple Headaches, Cold, Neuralgia, Lumbago, Rheumatic
Pains and Women's Pet:iodic Pains.
Hy-Phen being a tablet, reaches the point of absorption before dissolving
giving you the full effect of its medicines. That is why Hy-Phen gives you
quicker and long-lasting relief.
Bradley's Lab., Matoaka, "\Vest Virginia, "' "' • HY-PHENS FOR HEADaCHES l

PAR. 4. Through the use of the statements and representations
hereinabove set forth and in statements and representations not
specifically set out herein, all of which purport to be descriptive of
the therapeutic properties of said preparation, respondent represents
directly or by implication: that its said preparation will prevent
colds; that it is a cure or remedy for colds; that said preparation is
a competent and effective treatm~nt :for toothache, earache, neuralgia,
twitching nerves, after extraction pains, aching muscles, rheumq,tic
pains, women's periodic pains, and that it will relieve the pain attendant upon such conditions more quickly and :for a longer period
of time than any other preparation. Respondent further represents
that said preparation is unqualifiedly safe :for use.
PAR. 5. The :foregoing representations are grossly exaggerated,
false, and misleading. The use of said preparation will not prevent
colds and the preparation itself does not constitute a cure or remedy
for colds. The therapeutic properties of respondent's product are
limited to that of an analgesic only affording temporary relief from
painful symptoms, and would have no curative action upon the underlying :factors that cause pain. The ingredients of this preparation
are similar to those found in many other iike preparations, and this
preparation has no special therapeutic properties which would permit it to relieve the pain more quickly or for a longer period of time
than many other preparations on the market. The effectiveness
of tllis preparation in the treatment of colds, toothache, earache,
neuralgia, twitching nerves, after extraction pains, and women's
periodic pains is limited to furnishing temporary relief to the symptoms of pain in some instances, and it would have no therapeutic
value in the treatment of such conditions as migraine headaches,
infectious diseases, headaches due to infection, pains due to abscessed
teeth, or pains from pressure on nerves. By reason of the existence
of acetophenetidin, caffeine, and hyoscyamus in this preparation, its
administration is not entirely free from danger.
PAR. 6. The use by the respondent of the foregoing false, deceptive, and misleading statements and representations, disseminated as
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aforesaid, has had, and now has, the tendency and capacity to, and
does mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such false statements and representations are true and into the purchase of substantial quantities of respondent's preparation.
PAR. 7. The aforesaid acts and practices of respondent, as herein
alleged are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS

AS TO

THE F .ACTS, .AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 14th day of December 1940,
issued, and on the 16th day of December 1940, served, its cQmplaint
in this proceeding upon the respondent Hy-Phen Corporation, a
corporation (successor to Bradley's Laboratory, Inc., a corporation),
charging it with the use of unfair and deceptive acts and practices
in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondent's answer, the
Commission, by ·order entered herein, granted respondent's motion
for permission to withdraw said answer and to substitute therefor
an answer admitting all of the material allegations of fact set forth
in said complaint and waiving all intervening procedure and further
hearing as to said facts, which substitute answer was duly filed in
the office of the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission on the said complaint and substitute answer, and .the Commission, having duly considered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Uespondent, Hy-Phen Corporation, is a corporation
orgallizec.l, existing, and doing business under and by virtue of the
laws of the State of 'Vest Virginia with its office and principal place
of business at Matoaka,
Va.
P .AR. 2. Respondent is now and has been for more than 2 years last
past, engaged in the business of selling and distributing a medicinal
preparation, describec.l as Hy-Phen, intended as a treatment for various
ailments of the human body.
Respondent causes its said preparation, when sold, to be transported
from its said place of business in the State of 'Vest Virginia tQ pur-
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chasers located in various other States of the United States and in the
District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said preparation
in commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated, and is now disseminating, and has
<!aused, and is now causing, the dissemination of false advertisements concerning its said product by the United States mails and by
various other means in commerce, as commerce is defined in the Fed€ral Trade Commission Act; and respondent has also disseminated,
and is now disseminating, and has caused, and is now causing, the
dissemination of false advertisements concerning its said product, by
various means, for the purpose of inducing and which are likely to
induce, directly or indirectly, the purchase of its said product in
commerce, as commerce is defined in the Federal Trade Commission
Act. Among, and typical of, the false, misleading and deceptive
statements and representations contained in said false advertisements,
disseminated and caused to be disseminated as hereinabove set forth,
by the United States mails, by advertisements in newspapers, by
radio continuities, and other advertising media, are the following:
Thousands of people have found that they can avoid colds the year around
by using Hy-Phen pain and cold tablets.
Nothing else seems to stop a cold like Hy-Phen.
• • • stop toothache and after extraction pain • • • quickly and
pleasan!:ly by taking one or two Hy-Phen tablets.
Neuralgia? twitching nerves? Stop them quickly and for a longer pet·iod
with Hy-Phen.
Hy-Phen for simple headache, toothache, earache, head colds, neuralgic pain
J~ntl aching muscles.
• • • relieves pain quicker and longer.
Two HY-PHEN TABLETS • • • will relieve that headache or cold almost
Immediately • • • will help ward off headaches • • •.
HYPHEN • • • "Safety First" • • • effective in relieving pain • • •.
Women everywhere have found they can always rely on Hyphen tablets.
Doctors, lawyers, dentists, miners, all find Hyphen tablets indispensable in
easing pain.
H.i phen tablets•will quickly and safely relieve you.
Hy-Phen does not contain any dangerous or habit-forming drugs; may we
ask that you safeguard your health and be insured against pain at all times by
keeping a package of Hyphen handy.
For quickest relief simple Headaches, Cold, Neuralgia, Lumbago, Rheumatic
Pains and Women's Periodic Pains.
Hy-Phen beiug a tablet, reaches the point of absorption before dissolving giving you the full effect of its medicines. That Is why Hy-Phen gives you quicker
and long-lasting relief.
Bradley's Lab., Matoaka, West Virginia, • • • HY-PHENS FOR HEADACHES I
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PAR. 4. Through tho use of the statements and representations hereinabove s'et forth and in statements and representations not specifically
set out herein, all of which purport to be descriptive of the therapeutic
properties of said preparation, respondent represents directly or by
implication: that its :oaid preparation will prevent colds; that it is a
cure or remedy for colds; that said preparation is a competent and
efi'ective treatment for toothache, earache, neuralgia, twitching nerves,
after extraction pains, aching muscles, rheumatic pains, women's periodic pains, and that it will relieve the pain attendant upon such conditions more quickly and for a longer period of time than any other
preparation. Respondent further represents that said preparation is
unqualifiedly safe for use.
PAR. 5. The foregoing representations are grossly exaggerated, false,
and misleading. The use of said preparation will not prevent colds
and the preparation itself does not constitute a cure or remedy for
·colds. The therapeutic properties of respondent's preparation are
limited to that of an analgesic only affording temporary relief from
painful symptoms, and said preparation has no curative action upon
the underlying factors that cause pain. The ingredients of respondent's preparation are similar to those found in many other like preparations, and said preparation has no special therapeutic properties
which would permit it to relieve pain more quickly or for a longer
period of time than many other such preparations on the market.
The effectiveness of respondent's preparation in the treatment of colds,
toothache, earache, neuralgia, twitching nerves, after-extraction con·ditions, and women's periodic conditions is limited to furnishing temporary relief from the painful symptoms of such conditions. Said
preparation has no therapeutic value in the treatment of such conditions as migraine headaches, infectious diseases, headaches due to infection, pains caused by abscessed teeth, or pressure on nerves. The
use of said preparation is not entirely free from danger due to the fact
that it contains .acetophenetidin, caffeine, and hyoscyamus.
PAR. 6. The ·use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, disseminated as aforesaid, has had, and now has, the tendency and capacity to, and does
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such false statements and
representations are true and into the purchase of substantial quantities of respondent's preparation.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
.are all to the prejudice and injury of the public and constitute unfair
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and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondent, in which answer respondent admits all of the material allegations
of fact set forth in said complaint and states that it waives all intervening procedure and further hearing as to said facts, and the Commission having made its findings as to the facts and its conclusion that
Eaid respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent Hy-Phen corporation, a corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale or ~istribution of its preparation designated Hy-Phen,
or any product of substantially similar composition or possessing substantially similar properties, whether sold under the same name or
nnder any other name, do forthwith ct'ase and desist from, directly
er indirectly :
1. Disseminating or causing to be disseminated any advertisements
(a) by means of the United States mails or (b) by any means in commerce, as "commerce" is defined in the Federal Trade Commission Act,
which advertisements represent, directly or through inference:
That the use of said preparation will prevent colds; that it is a cure
or remedy for colds; that it has any therapeutic properties other than
an analgesic affording temporary relief from painful symptoms, or
that it will ha\'e any curative action upon the underlying factors that
(·a use pain; that it contains any ingredients or possesses any special
therapeutic properties which cause it to relieve such painful symptoms
more quickly or for a longer period of time than many other .preparations on the market; that the extent of its effectiveness in the treatment
of colds, toothaches, earaches, after-extraction conditions, and women's
periodic conditions is any more than to furnish temporary relief from
the painful symptoms thereof; that it has any therapeutic value in
the treatment of such conditions ns migraine headaches, infectious
diseases, headaches due to infection, pains caused by abscessed teeth
or by pressure on nerves; or that its use is entirely free from dangH.
2. Disseminating or causing to be disseminated any advertisements
by any means for the purpose of inducing, or which are likely to induce,
directly or indirectly, the purchase in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of said preparation,
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which advertisements contain any of the representations prohibited in
paragraph 1 hereof.
It is fwrther ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF

P. D. MEADORS AND l\1. l\1. MEADORS, TRADING AS
MEADORS l\fANUFACTURING COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOL.-\.TIO:s'
OF SEC. :5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4-473.

Oompklint, Mar 21, 19J,l-Dec-ision, June 30, 1941

Where two individuals engaged in the manufacture and in the competitive interstate sale and distribution of candy and nut products, including certain
assortments, wbich were so packed and assembled as to involve the use or
games of chance, gift enterprise or lottery schemes when sold and distributed
to consumers, 11. typical assortment consisting of (a) 150 assorted pink or
white candy-covered gum balls concealed in a hollow cardboard conta1ner
for sale under a plan by which purchasers of balls, at 1· cent each, who
punched the white balls received that gum only, while those punching a pink
ball received in ,addition a 5-cent candy bar; and (b) 32 packages of peanuts
packed in a cadon bearing a label reading "* • • Prize in Every Package.
A Silver Dime in One • • *," under which plan the facts as to whetheL'
a purchaser received nothing bnt a package of peanuts and a prize of insignificant value, or a package with a 10-cent prize included therein, were
determined wholly by lot or chance;
Sold such assortments to wholesalers and jobbers, and, directly or indirectly to
retailers by wbom they were exposed and sold to the purchasing public in
accordance with said sales plan, imolving game of chance to procure candy
at less than its regular retail price, and package of nuts, with money in
addition, contrary to the established public policy of the United States Government, and in competition with many who, unwilling to use such or any
method contrary to public policy, refrain therefrom;
With result that many persons were attrncted by their said sales plans and the
element of chance involved therein and wcr,e thereby induced to buy and
sell their products In preference to those of their said competitors, and with
tendency and capacity to divert trade in commerce unfairly fL·om such
competitors to them:
Held-, That such acts and practices were all to the prejudice and injury of the
public, and competitors, and constituted unfair methods of competition in
commerce and unfair acts and practices therein.

Mr. J. W. Brookfield, Jr., for the Commission.
Blythe &: Bonha-m, of Greenville, S. Car., for respondents.
Co:a-rPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that P. D. Meadors and
~I. l\1. Meadors, individually aRd trading as Meadors Manufacturing Co., hereinafter refe1:red to us respondents, have violated the
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provisions of said act and it appearing to the Commission that a
proceeaing by it in respect thereof would be in the interest of the
public, hereby issues its comnlaint stating it~ charges in that respect
as follows:
PARAGRAPH 1. Respondents, P. D. Meadors and M. M. Meadors, are
individuals trading and doing business as Meadors Manufacturing
Co., with their office and principal place of business located at 533
South Main Street, Greenville, S. C. Respondents are now and for
more than 1 year last past have been engaged in the manufacture and
in the sale and distribution of candy and nut products to wholesaledealers, jobbers, and retail dealers located at points in the various
States of the United States and in the District of Columbia. Respondents cause and have caused said candy and nut products, when
sold, to be transported from their place of business in the city of
Greenville, S. C., to purchasers thereof at their respective points of
location in various States of the United States other than South
Carolina and in the District of Columbia. There is now and has
been for more than 1 year last past a course of trade by respondents
in such candy and nut products in commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondents are and
have been in competition with other individuals and firms and with
corporations engaged in the sale and distribution of candy and nut
products in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business as described
i.1 paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy and
nuts so packed and assembled as to involve the use of games of chancet
gift enterprise, or lottery schemes when sold and distributed to the
consumers thereof. Two of said assortments are hereinafter described
for the purpose of showing the method used by respondent, and are
as follows:
This assortment consists of 150 assorted candy covered gum balls.
One hundred and twenty-eight of said balls are white colored and
22 of said balls are colored pink. Said balls are concealed in a hollow
cardboard container so that they may be punched from the co:Qtainert
one at a time. Sales are made in the following manner. Purchases
are 1 cent each. Persons who punch the white balls of gum receive
that gum only; persons who punch one of the pink balls are given,
in addition, a five-cent bar of candy. The balls are so concealed in
the container that the purchaser cannot determ)ne until after the
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punch is made whether he will receive a white or pink ball; or whether
he will receive nothing but the white ball, or the pink ball and a 5-cent
bar of candy. The candy is thus distributed to the purchasers of
punches from the container wholly by chance.
Respondent has also packed certain assortments of peanuts described as follows:
The peanuts are packed in a carton containing 32 packages. Upon
a label fastened to said carton appears the following legend: "Meadors
Prize Peanuts, Prize in E~ery Package. A Silver Dime in One .
.Meadors Manufacturing Company, Greenville, South Carolina."; and
distributed in the following manner:
The said packages of peanuts retail at the price of 5 cents each.
In each of 31 of the said packages of peanuts there is packed a small
novelty of a value of less than 1 cent. The other package contains
a dime ( 10 cents). All of said packages of peanuts are sealed and the
purchaser thereof is unable to determine until after the packages
have been opened whether he will receive the novelty merchandise
of a value of less than 1 cent or a 10-cent piece. The fact as to whether
the purchaser of a package of peanuts receives nothing but the peanuts
and a prize of insignificant value or whether he receives the peanuts
plus 10 cents (twice the purchase price) is thus determined wholly
by lot or chance.
PAR. 3. Retail dealers who purchase respondents' candy or nuts,
directly or indirectly, expose and sell the same to the purchasing
public in accordance with the sales plans aforesaid. Respondents thus
.supply to, and place in the hands of, others the means of conducting
lotteries in the sale of their products in accordance with the sales plans
hereinabove set forth. The use by respondents of said sales plans or
methods in the sale of their products and the sale of said products by
nnd through the use thereof and by the aid of said sales plans or
methods is a practice of a sort which is contrary to an established
public policy of the Government of the United States.
PAR. 4. The sale of candy and packages of nuts to the purchasing
public by the methods or sales plans hereinabove set forth involves
a game of chance or the sale of a chance to procure candy at less
than the retail regular prices of said candy and a sum of money in
addition to a package of said nuts. Many persons, firms, and corporations who sell and distribute products in competition with respondents, as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of a
chance to win something by chance or any other method which is
contrary to public policy and such competitors refrain therefrom.
Many persons are attracted by said sales plans or methods employed
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by respondents in the sale and distribution of their products and by
the element o£ chance involved therein and are thereby induced to
buy and sell respondents' products in preference to products of said
competitors of respondents· who do not use the same or equivalent
methods. The use of said methods by respondents because of said
game of chance has a tendency and capacity to unfairly divert trade
in commerce between and among the various States of the United
States and in the District of Columbia to respondents from their said
competitors who do not use the same or equivalent methods.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of respondents' competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal. Trade Commission Act.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on March 21, 19·!1, issued, and on
March 22, 1941, served its complaint in this proceeding upon respondents P. D. Meadors and M. M. Meadors, individually and trading as Meadors ·Manufacturing Co., charging them with the use of
unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of
said act. On April 11, 1941, the respondents, through their attorneys, filed their answer, in which answer they admitted all the
material allegations of fact set forth in said complaint. Subsequently the respondents, through their attorneys, waived the filing
of a brief and oral argument. Thereafter, this proceeding regularly
came on for final hearing before the Commission upon the complaint
and the answer thereto, and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, P. D. Meadors and M. M. Meadors, are
individuals trading and doing business as Meadors Manufacturing
Co., with their office and principal place of business located at 533
South Main Street, Greenville, S. C. Respondents are now and for
more than 1 year last past have been engaged in the manufacture
and in the sale and distribution of candy and nut products to wholesale dealers, jobbers, and retail dealers located at points in the various
435526m-42-vol. 83-35
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States of the United States and in the District of Columbia. Respondents cause and have caused said candy and nut products, when
sold, to be transported from their place of business in the city· of
Greenville, S. C., to purchasers thereof at their respective points of
location in various States of the United States other than South
Carolina and in the District of Columbia.· There is now and has been
for more than 1 year last past a course of trade by respondents ~n
such candy and nut products in commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondents are and
have been in competition with other individuals and firms and with
corporations engaged in the sale and distribution of candy and nut
products in commerce between and among the various States of the
United States and in the District of Columbia.
P .AR. 2. In the course and conduct of their business as described in
paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy and
nuts so packed and assembled as to involve the use of games of
chance, gift enterprise, or lottery schemes when sold and distributed
to the consumers thereof. Two of said assortments are hereinafter
described for the purpose of showing the method used by respondent,
and are as follows:
This assortment consists of 150 assorted candy covered gum balls.
One hundred and twenty-eight of said balls are white colored and
22 of said balls are colored pink. Said balls are concealed in a
hollow cardboard container so that they may be punched from the
container, one at a time. Sales are made in the following manner.
Purchases are 1 cent each. Persons who punch the white balls of
gum receive that gum only; persons who punch one of the pink
balls are given, in addition, a 5-cent bar of candy. The balls are
so concealed in the container that the purchaser cannot determine
until after the punch is made whether he will receive a white or
pink ball; or whether he will receive nothing but the white ball, or
the pink ball and a 5-cent bar of candy. The candy is thus distributed to the purchasers of punches from the container wholly by
chance.
Respondent has also packed certain assortments of peanuts described as follows:
The peanuts are packed in a carton containing 32 packages. Upon
a label fastened to said carton appears the following legend: "Meadors
Prize Peanuts, Prize in Every Package. A Silver Dime in One.
Meadors Manufacturing Company, Greenville, South Carolina.";
and distributed in the following manner:
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The said packages of peanuts retail at the price of 5 cents each.
In each of 31 of the said packages of peanuts there is packed a small
novelty of a value of less than 1 cent. The other package contains
a dime (10 cents). All of said packages of peanuts are sealed and
the purchaser thereof is unable to determine until after the packages
have been opened whether he will receive the novelty merchandise
of a value of less than 1 cent or a 10-cent piece. The fact as to
whether the purchaser of a package of peanuts receives nothing but
the peanuts and a prize of insignificant value or whether he receives
the peanuts plus 10 cents (twice ,the purchase price) is thus deter.
mined wholly by lot or chance.
PAR. 3. Retail dealers who purchase respond~nts' candy or nuts,
directly or indirectly, expose and sell the same to the purchasing
public in accordance wi!t1 the sales plans aforesaid. Respondents
thus supply to, and place in the ·hands of, others the means of con·
ducting lotteries in the sale of their products in accordance with the
sales plans hereinabove set forth. The use by respondents of said
sales plans or methods in the sale of their products and the sale of
said products by and through the use thereof and· by the aid of
said sales plans or methods is a practice of a sort which is contrary
to an established public policy of the Government of the United
States.
PAR. 4. The sale of candy and packages of nuts to the purchasing
public by the methods or sales plans hereinabove set forth involves
a game of chance or the sale of a chance to procure candy at less
than the retail regular prices of said candy and a sum of money in
addition to a package of said nuts. Many persons, firms, and corporations who sell and distribute products in competition with respondents, as above found, are unwilling to adopt and use said method or
any method involving a game of chance or the sale of a chance to
win something by chance or any other method which is contrary
to public policy and such competitors refrain therefrom. 1\Iany persons are attracted by said sales plans or methods employed by respondents in the sale and distribution of their products and by the
element of chance involved therein and are thereby induced to buy
and sell respondents' products in preference to products of said
competitors of respondents who do not use the same or equivalent
methods. The use of said methods by respondents because of ·said
game of chance has a tendency and capacity to unfairly divert trade
in commerce between and among the various States of the United
States and in the District of Columbia to respondents from their
said competitors who do not use the !:'ame or equivalent methods.
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CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice and injury of the public and of respondents'
competitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission apd the answer of
respondents, in which answer respondents admit all the material
allegations of fact set forth in said complaint, and respondents having thereafter waived the filing of. brief nnd .oral argument, and the
Commission having made its findings as to the facts and its conclusion that said respondents have violated the provisions of the Federal
Trade Commission Act.
It is ordered, That the respondents, P. D. Meadors and M. l\1.
Meadors, individually and trading under the name of Meadors Manufacturing Co.,' br trading under any other name, their representatives,
:agents, and employees, jointly or severally, directly or through any
corporate or other device, in connection with the offering for sale,
sale and distribution of candy, nuts, or nut products or any other
merchandise in commerce, as commerce is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may
be made, by means of a game of chance, gift enterprise, or lottery
scheme.
2. Supplying to or placing in the hands of others any devices,
schemes or plans either with assortments of merchandise or separately, which said devices, schemes, or plans are to be used or may be
used in selling or distributing such merchandise to the public.
3. Packaging or assembling any merchandise which is ultimately to
be sold to the public in such a manner that cash or other prizes or
awards are distributed to the purchasers thereof by means of a game
of chance, gift enterprise, or lottery scheme.
4. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondents shall within GO days
after service upon them of this order file with the Commission a.
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATrER OF
JACOB SCHACHNOW, TRADING AS MODERN HAT
WORKS
MODIFIED CEASE AND DESIST ORDER

Docket ~o ..p.

Order, July S, 1941

Modified order, pursuant to provisions of Section 5 (1) of Federal Trade Commission Act, In proceeding in question, In which (1) Commission, on November 2, 1940, 31 F. T. C. 1256, made its findings and conclusion and issued
cease and desist order, and (2) Circuit Court of Appeals for the Third
Circuit, on April 2, 1941, in Ja.cob SchachnQw, trading as Jfodern Hat
Works v. Federal Trade Commission, 32 F. T. C. 1875, not reported ln
Federal Reporter, issued its decree modifying said order and directing
Commission to modify the same ln accordance therewithRequiring respondent, his representatives, etc., in connection with offer, etc.,
in commerce, of hats, to cease and desist from representing that hats
composed in whole or in part of used or second-hand materials are new
or composed of new materials, by failure to stamp on the sweat bands,
in conspicuous and legible terms which cannot be removed, etc., a statement
to such effect, as in order set forth, and subject to proviso thereof; and to
cea~Se and desist from representing in any manner that hats made In whole
or in part from old, used, or second-hand materials are new or composed of
new materials.
MODIFIED ORDER TO CEASE AND DESIST

This proceeding coming on for further hearing before the Federal
Trade Commission and it appearing that on November 2, 1940, the
Commission made its findings as to the facts and concluded therefrom that the respondent had violated the provisions of the Federal
Trade Commission Act and issued and subsequently served its order
to cease and desist; and it further appearing that on April2, 194:1, the
United States Circuit Court of Appeals for the Third Circuit issued
its decree modifying the aforesaid order of the Commission and
directed the Commission to modify its aforesaid order to cease and
desist in accordance with said decree.
Now, therefore, Pursuant to the provisions of subsection (i) of
sectioh 5 of the Federal Trade Commission Act the Commission issues
this its modified order to cease and desist in conformity with said
court decree.
It is ordered, That respondent Jacob Schachnow, an individual
trading as Modern Hat 'Vorks, or trading under any other name or
names, his representatives, agents and employees, directly or through
any corporate or other device in connection with the offering for
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sale, sale and distribution of hats in commerce as "commerce" is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from :
1. Representing that hats composed in whole or in part of used or
second-hand materials, are new or are composed of new materials by
failure to stamp on the sweatbands thereof, in conspicuous and legible
terms which cannot be removed or obliterated without mutilating the
sweatbands, a statement that said products are composed of secondhand or used materials (e. g., "Second-Hand," "Used" or "MadeOver"}, provided that if sweatbands are not affixed to such hats then
such stamping must appear on the bodies of such hats in conspicuous
and legible terms which cannot be removed or obliterated without
mutilating said bodies.
2. Representing in any manner that hats made in whole or in part
:from old, used, or second-hand materials are new or are composed of
new materials.
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IN

THE MATTER OF

BERLAND SUPPLY COMPANY, INC., ET AL.
COl\IPLAINT, FIXDINGS, AND ORDER IN REGARD TO 'l'HE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3861.

Complaint, July 27, 1939-Decision, July 9, 1941

Where three corporations engaged in manufacture of glassware, including tableware such as tumblers, highball glasses, etc., and in interstate sale and
distribution thereof to purchasers, among others, in the Milwaukee trade
area, In substantial competition with each other and other manufacturers
except insofar as such competition had been hindered or restricted and
potential competition forestalled as below set forth; an individual, agent,
of one of said manufacturers, and a corporation, agent, of the other two,
engaged in the sale of their products in aforesaid area: four corporations
dealing at wholesale, In glassware, among othet· things, with places of
business in Milwaukee; and two individuals with places of business therein,
engaged in sale of hotel and restaurant supplies, including glassware, and
charter members, along with the four corporate wholesalers before referred
to, of a corporation organized in 1933 as "Hotel, Restaurant & Tavern
Equipment Association," in connection with the enforcement of the National
Industrial Recovery Act; In substantial competition with each other and
other wholesalers except insofar as such competition had been hindered
or restricted and potential competition forestalled, as hereinafter set
forth( a) Combined and conspired together and with each other, and cooperated,
to cut off supply of glassware of a certain concern when latter, organized
as "Badger Cash and Carry Stores" to engage in sale of liquors, tobacco,
and cigars, thereafter undertaking sale of glassware at wholesale in trade
area in question, cut the resale prices of such ware below those of said
wholesalers; forming and participating in a plan for the elimination of
said "Cash and Carry Stores" as competitor, under which said wholesalers contacted factory representatives of the aforesaid manufacturers,
and former notified their principals, following which said manufacturers
refused to sell to said competitor ; and
Where said "Hotel, Restaurant & Tavern Equipment Association" and its
wholesaler members, pursuant to the aforesaid conspiracy and combination( b) Concertedly wrote letters and used other means of persuasion to, and.
did, enlist the cooperation of said manufacturers who cooperated with them
and others and monopolized trade in commerce in glassware in city in
question;
With the result that at least one wholesaler of glassware was unable to purchase
supplies from said three manufacturers or their agents, and was thereby
handicapped in the conduct of his business; interstate sales were curtailed;
elimination of at least one wholesaler tended to stablll?..e wholesale prices
of glasswat·e at levels inconsonant with free competition, competition In
the wholesaling of such ware in said trade area was suppressed, and trade
was restrained; and
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Where said glass manufacturers, pursuant to said conspiracy and combina·
tlon, and acting in concert with said association and its wholesaler
members( c) Canceled or refused to accept orders for glassware from said "Oash and
Carry Stores" for resale by latter in 1\Iilwaukee trade area, in competition
with such wholesalers;
\Vith the result that competition between said "Cash and Carry Stores" and
said wholesalers was unduly restrained; competition by and between said
manufacturers was unduly suppressed; and interstate commerce in glassware restrained:
Held, That such acts and practices were all to the prejudice of the public, and
constituted unfair methods of competition In commerce.

Before Mr. Edward E. Reardon, trial examiner .
.Air. Lynn 0. Paulson for the Commission.
Mr. Jack A. /Jerland, of Milwaukee, Wis., for Berland Supply Co.,
Inc., I. Shapiro, Inc., Louis M. 1\Iintz, and W. A. Reinemann.
Lecher, Michael, Whyte & Spohn, of Milwaukee, Wis., for S. J.
Casper Co., Inc., and Roseware, Inc.
Mr. Alfred Mueller, of Milwaukee, ·wis., for National Beverage
Distributing Co.
11/r. Ilugh 0. Laughlin, of Lancaster, Ohio, for Anchor Hocking
Glass Corporation and 1V. H. Peterson.
Mr. Herbert M. Blair,' of Weston, W.Va., for West Virginia Glass
Specialty Co., Inc.
Bonham & Emshwiner, of Hartford City, Ind., for Indiana Glass
Co.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Berland Supply Co.,
Inc., S. J. Casper, Inc., I. Shapiro, Inc., Louis M. Mintz, trading as
Mintz Supply Co., ,V. A. Heinemann, trading as Hotel and Restaurant
Supply Co., National Beverage Distributing Co., Anchor-Hocking
Glass Co., West Virginia Glass Specialty Co., and Indiana Glass Co.,
Roseware, Inc., ,V, H. Peterson, Hotel, Restaurant & Tavern Equipment Association, and its members, hereinafter referred to as respondents, have been and are now, using unfair methods of competition in
commerce as "commerce" is defined by said act, and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges in
that respect as follows:
PARAGRAPH 1. Respondent Berland Supply Co., Inc., is a Wisconsin
corporation with its principal office and place of business at 1914
Vliet Street, Milwaukee, Wis.
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Respondent S. J. Casper, Inc., is a ·wisconsin corporation with its
principal office at 845 North Plankinton Avenue, Milwaukee, Wis.
Respondent I. Shapiro, Inc., is a \Visconsin corporation with its prin~
cipal office at 334 \Vest Juneau Avenue, Milwaukee, Wis.
Respondent Louis M. Mintz is an individual trading and doing
business as Mintz Supply Co., with offices at 144 South First Street,
Milwaukee, Wis.
Respondent \V. A. Reinemann is an individual trading and doing
business as Hotel and Restaurant Supply Co., with offices at 315 \Vest
Juneau Avenue, Milwaukee, \Vis.
·
Respondent National Beverage Distributing Co., is a Wisconsin
corporation with its principal office at 1134 North \Vater Street,
Milwaukee, Wis.
Respondent Anchor-Hocking Glass Co. is an Ohio corporation with
its main plant and principal office at Lancaster, Ohio.
Respondent West Virginia Glass Specialty Co. is a West Virginia
corporation with its principal office at \Veston, \V. Va.
Respondent Indiana Glass Co. is an Indiana corporation with its
principal office at Dunkirk, Ind.
Respondent Roseware, Inc., is a \Visconsin corporation with its
principal office at 772 North Milwaukee Street, Milwaukee, Wis.
Respondent, \V. H. Peterson, is an individual. His principal office
is at 334 Commerce Building, Milwaukee, Wis.
Respondent Hotel, Restaurant & Tavern Equipment Association is
an incorporated trade association which includes as its members, per~
sons, firms, or corporations engaged in the hotel, restaurant, and tavern
equipment industry. It was organized in 1933 for the purpose of pro~
moting the mutual interests of its members. It was incorporated in
the State of Wisconsin. It operates through its board of directors
and other officers.
PAR. 2. Respondents Berland Supply Co., Inc., I. Shapiro, Inc.,
S. J. Casper, Inc., Louis M. l\Iintz, doing business as Mintz Supply
Co., \V. A. Reinemann, doing business as Hotel & Restaurant Supply
Co., and National Beverage Distributing Co. are engaged in the sale
of glassware and other hotel, restaurant and tavern supplies at wholesale and retail in Milwaukee, \Visconsin, and the surrounding trade
area, which includes the State of Wisconsin and parts of adjoining
States.
Respondents Anchor-Hocking Glass Co., \Vest Virginia Glass Specialty Co., and Indiana Glass Co. are engaged in the manufacture and
sale of glassware.
Respondent Roseware, Inc., is a factory representative for respondents West Virginia Glass Specialty Co. and Indiana Glass Co., and
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is engaged in the sale of glassware at wholesale and retail in the city
of Milwaukee, Wis., and the surrounding trade area.
Respondent 1V. H. Peterson is a factory representative for respondent Anchor-Hocking Glass Co., and is engaged in the sale of glassware
at wholesale and retail in the city of Milwaukee, Wis., and the
surrounding trade area.
PAR. 3. In the course and conduct of their respective businesses,
respondents Berland Supply Co., Inc., S. J. Casper, Inc., I. Shapiro,
!nc., Louis M. Mintz, trading as Mintz Supply Co., W. A. Reinemann,
trading as Hotel and Restaurant Supply Co., Roseware, Inc., \V. H.
Peterson, and National Beverage Distributing Co., have purchased
and do purchase various products from the producers and manufachrrers thereof located at various point's throughout the United States
for resale in the city of Milwaukee, and the surrounding trade area,
~nd have sold and shipped, and do cause to be sold and shipped these
products to various individuals located at points in the State of
1Visconsi.n and in the adjoining States; and when said purchases are
made, and as part thereof, said producers and manufacturers regularly
have shipped or caused to be shipped said products from their respective points of location in the several States of the United States
other than the State of 1Visconsin to the said respondents.
In the course and conduct of their respective businesses, respondent
manufacturers Anchor-Hocking Glass Co., West Virginia Glass Specialty Co. and Indiana Glass Co. have sold and shipped, or caused to
be sold and shipped, and do sell and ship, or cause to be sold and
shipped, their products from the States in which they are located to
other States within the United States and the District of Columbia.
Respondent Hotel, Restaurant & Tavern Equipment Ass'Ociation is
not engaged in interstate commerce, but is engaged in carrying out certain unlawful methods as alleged herein, which directly and substan. tia.lly affect competition among its members.
All of the respondents, in the aforementioned manner, .maintained,
and still do maintain, a course of trade in said products in commerce
between and among the several States of the United States and in the
District of Columbia.
PAR. 4. Prior to 1938, respondent wholesalers were in active and
substantial competition with each other and with other wholesalers
and jobbers in the city of Milwaukee, ·wis., and the surrounding trade
area. Respondent manufacturers sold and shipped glassware to said
respondent wholesalers and jobbers in competition with each other
and with other manufacturers and producers, and sold and shipped
glassware to said other wholesalers and jobbers who were in active
competition with the said respondent wholesalers and jobbers.
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PAR. 5. During 1938, respondents entered into and thereafter carried out and are still carrying out an understanding, agreement, combination, and conspiracy to prevent, suppress, hinder, and-less~n
competition in the sale and distribution of said glassware products
in commerce in the aforesaid territory. To carry out the aforesaid
purposes, the respondents have done, and do among oth~rs, the following acts and things:
1. Conspired, combined, cooperated, and bargained amongst themselves to cut off the source of supply of at least one competing jobber
and make it impossible for ·said jobber to purchase merchandis~ in
the same markets as its competitors.
2. Respondent wholesalers cooperated with each other and with
respondent factory representatins, Roseware, Inc., and
H. Peterson, of the respondent manufacturers and producers, and concertedly .
wrote letters ami did other acts to enlist the cooperation of the respondent manufacturers to the end that at least one jobber, who was in
active competition, and but for the said acts and practices alleged
herein would be in active competition with said respondent wholesalers and respondent factory representatives aforesaid, would be
unable to obtain supplies of glassware, which said designated wholesaler had theretofore been able to obtain in like manner, and from
the same sources of supply as the respondent wholesalers.
3. Respondent manufacturers dir~ctly and through their factory
representatives, respondents Roseware, Inc., and ,V. H. Peterson,
bargained, combined, conspired, and cooperated with the said respondent wholesalers and have refused, and do refuse, to fill orders and ship
their products to at least one jobber designated by respondent wholesalers in pursuance of the aforesaid agreement, combination, con!"piracy, and undertaking, and for no lawful reason.
4. Directly or through their agents in cooperation with one another
have maintained and do maintain membership in respondent Hotel,
Restaurant & Tavern Equipment Association, and have made and do
make use of the respondent association in furtherance of their purpose
to restrict and restrain full and free competition in the glassware
wholesale and retail markets in the aforesaid trade area, being the city
of Milwaukee, the State of Wisconsin, and parts of adjoining States.
5. Used and engaged, in concert and cooperation with one another,
other acts and coercive methods arid practices in promoting, establishing, and carrying out the foregoing combination, conspiracy, confederation, and undertaking.
PAR. 6. The combination, conspiracy, confederation, and undertaking so entered into and carried out by said respondents, and the acts
and things done thereunder and pursuant thereto as hereinabove al-
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leged resulteP. and result in the suppression, hindrance, and lessening
of competition in the sale and distribution of glassware products in
commerce between and among the several States of the United States
and in the District o£ Columbia, and more particularly in the aforesaid trade area, to the prejudice and injury of respondents' competitors and of the· public. The acts and practices of the respondents, as
aforesaid, have resulted and result in the undue enhancement of prices
of glassware products to the using public, and the public has been and
is deprived of the benefits of the competition that did exist in the
glassware market in the city of .Milwaukee, Wis., and the surrounding
trade area, and which would have continued to exist but for the
aforesaid acts and practices.
PAR. 7. The aforesaid acts and practices of the respondents con. stitute unfait methods of competition in commerce, within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

:Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on July 27, 1939, issued and thereafter served its complaint in this proceeding upon the respondents
:named in the' caption hereof charging them with the use of unfair
methods of competition in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
answers thereto by all the respondents except respondent Hotel,
Restaurant & Tavern Equipment Association, testimony and other
evidence in support of the allegations of the complaint were introduced by Lynn C. Paulson, attorney for the Commission, and in
opposition to the allegations of the complaint by W. C. Miller,
attorney for respondent Anchor Hocking Glass Corporation (named
Anchor-Hocking Glass Co. in the complaint) before Edward E.
Reardon, a duly appointed trial examiner of the Commission designated by it to serve in this proceeding, and said testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter the proceedings regularly came on for final hearing
before the Commission on said complaint, the answers thereto, the
testimony and other evidence, the report of the trial examiner thereon
and exceptions to said report and briefs in support of the complaint
and in opposition thereto and oral argument by the attorney for
the Commission and attorneys for respondents and the Commission
having duly considered the matter and being now fully advised in
the premises finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.

•

BERLAND SUPPLY 00., INC., Err AL.

547

553

Findings
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, Anchor Hocking Glass Corporation,
'Vest Virginia Glass Specialty Co., Inc. (named Virginia Glass Specialty Co. in the complaint), and Indiana Glass Co., are corporations
having their principal places of business, respectively, in Lancaster,
Ohio; ·weston, W. Va.; and Dunkirk, Ind.; under the laws of which
States, respectively, they were organized and are existing as corporations.
Each of the above three respondent corporations is and has been
engaged in the manufacture of glassware including glassware known
as tableware, consisting of tumblers, drinking glasses, whiskey
glasses, table glasses, and highball glasses, and they are and have
been respectively, engaged in the sale of such glassware to purchasers located in 'Visconsin and in other States to whom they have
caused their glassware, when so sold, by them, to be transported, in
commerce, to the purchasers from their respective places of business.
referred to .above.
Each of the above three respondent corporations, in the sale of
their glassware, in commerce, are and have been in substantial competition with each other and with other glass manufacturers who·
are and have been engaged in the sale in commerce of similar glass-·
ware, except insofar as said competition has been hindered, lessened,.
restricted, or restrained, and potential competition among them forestalled by the understandings and agreements among them and the
acts and things done in pursuance thereto, as hereinafter set forth.
The Anchor Hocking Glass Corporation does business of about
$100,000 a year in the sale of tableware in the Milwaukee trade area.
The gross sales of glassware by the 'Vest Virginia Glass Specialty
Co., Inc., in the Milwaukee, 'Vis., trade area for the 3 years 1937,
1038, and 1939 amounted to the total sum of about $36,000, and the·
Indiana Glass Co. is also a large seller of glassware in the Milwaukee,.
'Vis., trade area.
PAR. 2. The respondent ,V, H. Peterson, for several years prior tQ7
March 1!>38 was engaged as a salesman of the Great Northern
Products Co. of Chicago, the agent for several States of the Anchor
Hocking Glass Corporation, in the sale of its glassware, and since
March 1, 1938, he has been and still is the factory agent of the
Anchor Hocking Glass Corporation with the authority of his principal to select its customers subject to its approval of all orders
taken by him for the purchase of its glassware.
The respondent, Roseware, Inc., is and has been since prior to
1!>36, the factory agent, respectively, of the respondents 'Vest Virginia

554

FEDERAL TRADE COl\iMISSION DECISIONS

Findings

33F. T. C.

Glass Specialty Co., Inc., and of the respondent Indiana Glass Co.
in the sale of their glassware in Milwaukee, 'Vis., and in the surrounding territory known as the Milwaukee trade area, which i,ncludes
places in the adjacent State of Michigan. Roseware, Inc., had
authority to select customers subject to the approval of these
companies.
PAR. 3. The respondents S. J. Casper Co., Inc., (named in the
complaint, S. J. Casper, Inc.); I. Shapiro, Inc., National Beverage
Distributing Co.; and Berland Supply Co., Inc., are ·wisconsin corporations and they are and have been wholesale dealers, among other
things, in glassware, with their respective places of business in
Milwaukee, Wis."
Respondents Louis M. Mintz, trading as Mintz Supply Co., and
,V, A. Reinemann, trading as Hotel and Restaurant Supply Co., are
and have been engaged in the business of the sale of hotel and restaurant supplies,. including glassware, with their respective places
of business in Milwaukee, 'Vis., and the six wholesale dealers mentioned herein are and have been in substantial competition with
each other and with other wholesale dealers in glassware in Milwaukee, Wis., and in the Milwaukee trade area above mentioned,
except insofar as said competition has been hindered, lessened,
restricted, or restrained, and potential competition among them
forestalled by the understandings and agreements among them and
the acts and things done in pursuance thereto, as hereinafter set forth.
PAR. 4. Respondent, Hotel, Restaurant & Tavern Equipment Association, is a corporation organized in 1933 under the laws of Wisconsin to operate in connection with the enforcement of theN. I. R. A.
Act, under theN. R. A. Its charter members included the respondent
' wholesale dealers mentioned above in paragraph 3 hereof. S. J.
Casper, president of respondent S. J. Casper Co., Inc., is and has
been at all times president of the Association; I. Shapiro, president
of respondent I. Shapiro, Inc., is and has been at all times its
treasurer; and Jack Berland, Esq., counsel in this proceeding for
respondents, Berland Supply Co., Inc., I. Shapiro, Inc.,' Louis l\I.
Mintz, and lV. A. Reinemann, is and has been at all times the secretary of the respondent Hotel, Restaurant & Tavern Equipment
·
Association.
PAR. 5. In 1933, the Badger Cash & Carry Stores, a Wisconsin
corporation, engaged in the business of the sale of liquors, tobacco,
and cigars in Milwaukee, ·wis., and in 1936 began the sale of glassware, as a wholesale dealer, in the Milwaukee, \Vis., trade area. It
purchased supplies of glassware from the respondent glass manufacturers at certain times in 1936 and subsequent thereto, among
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others, from the Anchor Hocking Glass Corporation, on September
21, 1936, in· October and November 1937, and on January 31, 1938.
In 1936 it also purchased some glassware from the respondent ·west
Virginia Glass Specialty Co., Inc., and from the respondent Indiana
Glass Co. The last purchase of glassware the Badger Cash & Carry
Stores made from "West Virginia ·Glass Specialty Co., Inc., was on
September 16, 1937, and its last purchase :from the Indiana Glass Co.
was made on January 6,1938.
PAR. 6. Early in 1938, or shortly theretofore the Badger Cash &
Carry Stores cut the resale prices of its glassware below the resale
prices of the above-mentioned respondent wholesale dealers in Milwaukee who learned of this price-cutting through their customers and .
from advertising circulars distributed by the Badger Cash & Carry
Stores to the retail trade.
The respondent wholesale dealers proceeded to cut off the Badger
Cash & Carry Stores sources of supply. They indicated plainly to
Roseware, Inc., that they would boycott Roseware, Inc., the Indiana
Glass Co., and the 'Vest Virginia Glass Specialty Co., Inc., unless
sales to Badger Cash & Carry Stores were stopped. The president of
Rose ware, Inc., thereupon contacted every one of the respondent
wholesale dealers and persuaded them temporarily :from taking steps
·
to carry out the threatened boycott.
On January 21, 1938, respondents s~ J. Casper Co., Inc.; I. Shapiro,
Inc.; Berland Supply Co., Inc.; and the National Beverage & Distributing Co., by their respective presidents; and "\V. A. Reinemann
trading as the Hotel and Restaurant Supply Co.; and Louis M. Mintz,
trading as Mintz Supply Co., wrote to the respondent Anchor Hocking Glass Corporation stating that, as members of the Hotel, Restaurant & Tavern Equipment Association, they were calling the
Hocking Corporation's attention to the price-cutting activities and
other practices employed by the Badger Cash & Carry Stores in the
sale of the Hocking Corporation's products as shown by a circular
which they enclosed in the letter revealing price-cutting of the Hocking Glass Corporation's products and stating that they felt that such
price-cutting should be discouraged for the welfare of the entire industry and that _they were appealing to the Anchor Hocking Glass
Corporation for its cooperation to that end.
On January 27, 1938, only a few days after the wholesale dealers
sent their letter above mentioned to the Anchor Hocking Glass Corporation, the West Virginia Glass Specialty Co., Inc., received a telegram from Roseware, Inc., its factory agent, stating that it was imperative that an order of January 5, 1938, for glassware still unde-
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livered to the Cash & Carry Stores be canceled and on January 29,
1938, the ·west Virginia Glass Specialty Co., Inc.,· received a letter
from Roseware, Inc., confirming the above-mentioned telegram and
in explanation thereof to the effect that the cancellation requested
was because of the price-cutting by. the Cash & Carry Stores together
with the action of the respondent wholesale dealers including the
writing of the letter by them of January 21, 1938, to the Anchor
Hocking Glass Corporation.
In its letter of January 29, 1938, to its principal the ·west Virginia
Glass Specialty Co., Inc., Roseware, Inc., asked the Glass Co., to cooperate in refusing to sell glassware to the Cash & Carry Stores. The
·west Virginia Glass Specialty Co., Inc., canceled the Cash & Carry
order of January 5, 1938, and in a letter dated February 1, 1938, advised Roseware, Inc., of its action and that they would cooperate with
Roseware, Inc., in refusing to fill orders from the same source and for
that purpose would not answer any correspondence from the Cash
& Carry Stores but would turn all letters and orders which they received back to Roseware, Inc., to be handled by the latter.
PAR. 7. Respondent Anchor Hocking Glass Corporation on January
· 29, 1938, acknowledged receipt of the letter of January 21, 1938, from
the respondent Hotel, Restal].rant & Tavern Equipment Association,
which was signed by the respondent wholesale dealers as already set
forth above;' and the Anchor Hocking Glass Corporation sent a copy
of the letter received from the respondent wholesale dealers to its
agent at Chicago who forwarded the letter to respondent Peterson,
the Hocking Corporation's factory agent at Milwaukee. Thereupon
on February 5, 1938, Peterson replied to the Hocking Corporation's
agent at Chicago that it would be more profitable to cooperate with
the respondent wholesale dealers than to sell the Cash & Carry Stores
but that at the same time he suggested that two of the wholesale
dealers whose names he mentioned should give the Hocking Corporation more business in certain glassware in consideration of the cooperation of the Anchor Hocking Glass Corporation.
On February 12, 1938, the Anchor Hocking Glass Corporation made
further reply to the letter of January 21, 1938, from the Hotel, Restaurant & Tavern Equipment Association in which -the Hocking Corporation stated that their factory agent, respondent Peterson, could
be depended on to cooperate with them if they would in turn recip."
rocate by favoring the Hocking Corporation somewhat more than
they had in the past. Thereafter, the Anchor Hocking Glass Corporation and its factory agent respondent Peterson refused to fill orders
for glassware which they received from the Cash & Carry Stores.
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PAR. 8. Subsequent to the sending of the letter of January 21, 1938t
by the respondent wholesale dealers to the Anchor Hocking Glass
Corporation, the Indiana Glass Co. was informed of that letter by its
factory agent Roseware, Inc., who stated the substance thereof in a
letter dated January 29, 1938, to the Indiana Glass Co. and further
stated that it had assured all the jobbers that the situation would be
handled in a very satisfactory manner both by the Indiana Glass Co.
and Rose ware, Inc. Rosewure, Inc., also stated in its letter of J anuary 29, 1938, to the Indiana Glass Co. that the Cash & Carry Stores
asked the price of a certain item of the Indiana Glass Co.'s glassware
and that it quoted them a price on that item which was 50 cents per
dozen over the then existing price for that item.
The letter of Roseware, Inc., closed with the statement to the
Indiana Glass .Co. that it did not want to take upon itself to refuse to
sell the Cash & Carry Stores, as a representative of the Indiana Glass
Co., without the latter's authority and asked the advices of the Indiana Glass Co. on the matters contained in its letter.
The Indiana Glass Co. replied to the above letter of Roseware, Inc.,
dated January 29, 1938, in a telephone conversation when the president of the Indianll Glass Co. called the president of Roseware, Inc.,
on the telephone on another matter. The president of the Indiana
Glass Co. was fully informed as to the .circumstances in Milwaukee
and being fully informed knew that Roseware, Inc., was refusing to
accept orders from the Badger Cash & Carry Stores. He told the
president of Roseware, Inc., that he had authority to act as he saw fit.
The president of Roseware, Inc., indicated to the Badger Cash &
Carry Stores on more than one occasion that its orders were no longer
welcome aud would not be filled. The Badger Cash & Carry Stores
wanted to secure merchandise manufactured by the Indiana Glass Co.
but was unable to do so. The president of Roseware, Inc., made it
plain to the Badger Cash & Carry Stores that it would not fill orders
placed by it by such means as misrepresenting current prices and
misrepresenting the time necessary for filling orders, and the Indiana
Glass Co. had a policy of not selling to the purchasing public when
orders were sent directly to it. Respondents Indiana Glass Co. and
Hoseware, Inc., refused to fill orders for glassware received from the
Cash & Carry Stores.
PAR. 9. The respondent glass manufacturing companies and the
respondent wholesale dealers conspired, and combined together nnd
with each other and cooperated together to cut off the purchase of
a supply of glassware for resale by the Cash & Carry Stores with the
purpose and intent unduly to restrain the Cash & Carry Stores from
purchasing merchandise for resale in the same markets as its competi-
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tors, the respondent wholesale dealers in the trading area of Milwaukee, Wis., and with the effect directly and unduly to hinder and to
restrain the interstate commerce in glassware by glass manufacturers
with wholesale dealers in the Milwaukee, 1Vis., trade area.
A plan to eliminate Badger Cash & Carry Stores as a competitor
in the sale of glassware was conceived. Respondent wholesalers notified the factory representatives and they in turn notified their principals. For their part, the manufacturing companies refused to sell.
The agents of the manufacturers were active in getting the plan
underway, and they made contacts with each other and with the re~pondent wholesalers and helped to persuade their principals to do
their part in making the plan effective.
Pursuant to the conspiracy, combination, and cooperation, the respondent Hotel, Restaurant and Tavern Equipment Association and
its members, the respondent wholesale dealers, concertedly wrote letters and used other means of persuasion to enlist the cooperation of
the respondent glass manufacturers and the respondent glass manufacturers cooperated with the other respondents and monopolized
trade in commerce in glassware in the city of Milwaukee. As a result
of this combination, at least one wholesaler of glassware was unable
to purchase supplies from the three respondent manufacturers or
their agents and was therefore handicapped in the conduct of his
business. The refusals to sell and fill orders in themselves constituted
a curtailment of interstate sales and the elimination of at least one
wholesaler tended to stabilize wholesale prices of glassware products
at levels inconsonant with free competition. Competition in the wholesaling of glassware in the city of Milwaukee. and the surrounding
trade area was suppressed and trade was restrained as a result of the
combination, conspiracy, and cooperation entered into and carried out
among and between the various respondents and the acts and practices
done pursuant thereto.
Pursuant to the said conspiracy, combination, and cooperation of
the respondents, the respondent glass manufacturers in concert with
the respondent Association and its members, the respondent wholesale.
dealers, canceled or refused to accept orders for glassware from the
Cash & Carry Stores for resale by the latter in the Milwaukee, 1Vis.,
trade area in competition with the respondent wholesale dealers, and
as a result of the above acts and practices of the respondents, competition between the Cash & Carry Stores and the respondent wholesale dealers was unduly restrained, competition by and between respondent glass manufacturers was unduly suppressed, and interstate
trade and commerce in glassware was restrained.
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CONCLUSION

The aforesaid acts and practices of the respondent Hotel, Restaurant & Tavern Equipment Association and of its members, the respondent wholesale dealers, and of the respondent glass manufacturers,
Anchor Hocking Glass Corporation, West Virginia Glass Specia.lty
Co., Inc., and the Indiana Glass Co. were each and all to the prejudice
of the public and constitute unfair methods of competition in commerce, within the intent and meaning of the Federal Trade Commission Act.
. ORDER TO CEASE AND DESIST 1

This prqceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of respondents, testimony and other evidence taken before Edward E. Reardon,
a duly appointed trial examiner of the Commission designated by
it to serve in this proceeding in support of the allegations of the
complaint and in opposition thereto, the report of the trial examiner
thereon and the exceptions to said report, brief in support of the complaint and in opposition thereto and oral argument by counsel for
the Commission and counsel for respondents and the Commission
having made its findings as to the facts and its conclusion that said
respondents have violated thf' provisions of the Federal Trade Commission Act.
It is ordered, That the respondents~ Berland Supply Co., Inc.; S. J .
. Casper Co., Inc.; I. Shapiro, Inc.; Louis M. Mintz, trading as Mintz
Supply Co.; W. A. Reinemann, trading as Hotel and Restaurant
Supply Co.; National Beverage Distr~buting Co.; Anchor-Hocking
Glass Corporation; West Virginia Glass Specialty Co., Inc.; Indiana
Glass Co.; Roseware, Inc.; ,V, H. Peterson; and Hotel, Restaurant
& Tavern Equipment Association and its members, their officers,
directors, representatives, agents, and employ~es, directly or through
1 By order dated November 10, 1941, the Commission, having duly considered the request
ror modification of respondent Anchor-Hocking Glass Corporation, made a modified order,
effect of which was to change the first two paragraphs of the original order, as above published, leaving unchanged the balance thereof, as follows, to wit:
It ~ ordet·ed, That respondt'nts BE'rland Supply Compnny, Inc.; S. J. Casper Company,
Incorporated; I. Shapiro, Inc. ; Louis M. Mintz, trading as Mintz Supply Company; W. A.
Relnemann, trading as Hotel and Restaurant Supply Company; National Beverage Distributing Company; Anchor-Hocking Glass Corporation; West VIrginia Glass Specialty
Company; Indiana Glass Company; Roseware, Inc_; W. H. Peterson; and Hotel, Restaurant & Tavern Equipment Association and Its members, In connection with the olferlng for
sale, sale, and distribution of glassware In commerce u "commerce" Is defined In the
Federal Trade Commission Act, do forthwith cease and desist:
From continuing, entering Into, or assisting each other In carrying out, any conspiracy,
agreement, understanding, cooperatl\"e plan, program, concert or common course of action
among said re~pondents, between any two or more of them, or between the officers, agents,
and employees of any two or more of them:
(a) To refuse to sell glassware to any person, partnership, or corporation; etc.
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any corporate or other device, in connection with the offering for
sale, sale and distribution of glassware in commerce as "commerce"
is defined in the Federal Trade Commission Act, do forthwith cease
and desist:
From combining, conspiring, agreeing, or cooperating among
themselves, or between any two or more of them, or with others, or
from entering into or carrying out any agreements or understandings, or formulating or participating in any cooperative plan or program with the effect or the tendency of suppressing, hindering, restraining, or interfering with competition:
(a) To refuse to sell glassware to any person, partnership or
corporation ;
(b) To cut off the source or sources of supply of any person, partnership, or corporation or hinder, impede, or handicap any person,
partnership, or corporation in its efforts to obtain supplies of glassware for sale or resale in trade ::,md commerce, or to otherwise deprive
any person, partnership, or corporation of an opportunity to compete
in the sale or resale of glassware.
(c) To determine or designate who shall be a wholesaler of glassware and who shall not be in Milwaukee and the surrounding trade
area or in any other trade urea in the United States;
(d) To coerce or persuade any wholesaler, retailer, or dealer of
glassware to refrain from engaging in price competition in the sale
and distribution of glassware in commerce;
(e) To limit the number of persons, partnerships, or corporations
who may participate in trade and commerce in glassware or to limit·
or proscribe or seek to limit or proscribe the rights of any such person, partnership, or corporation to conduct trade and commerce according to its own free will.
• It is further ordered, That the respondent shall within 60 days
after service upon them of this order file with the Commission a
report in writing setting forth in detail the manner and form m
which they have complied with this order.
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THE MATTER OF

SISCO-HAMILTON COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket H'l'1.

Oomplaint, Mar. 13, 1941-Decision, July 9, 1941

Where a corporation engaged in the manufacture of candy and In the competitive interstate sale and distribution thereof, Including certain assortments which were so packed and assembled as to Involve use of games of
chance, gift enterprises, or lottery schemes when sold and distributed to consumers, a typical assortment consisting of 24 boxes of chocolate candy, together with a push card for us£> in sale and distribution thereof, as thereon
explained, by a plan under which customer paid for a box from 1 to 32 cents,
depending upon the number he secured by chanceSold such assortments to wholesalers, jobbers, and retailers, by whom said
candy was exposed and sold to purchasing public in accordance with such
sales plan, and thereby supplied to and placed in the hands of others means
of conducting lotteries in the sale of its candy, contrary to an established
public policy of the United States Government and in violation of criminal
laws, and in competition with many who, unwilling to use method involving
a game of chance or other method contrary to public policy, refrain
therefrom ;
'
With the result that many persons were attracted by said sales plan or method
and the element of chance involved therein, and were thereby induced
to buy and sell its candy In preference to that of its said competitors, and
with effect of unfairly diverting trade in commerce to it from them:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and Injury of the public and competitors, and constituted
unfair methods of competition in commerce, and unfair and deceptive acts
and practices therein.

Mr. J. V. Mishou for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sisco-Hamilton Co.,
a corporation, hereinafter referred to as respondent, has violated the
}Jrovisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the interest of the public,
hereby issues its complaint, stating its charges in that r~spect as
follows:
PARAORAPII 1. Respondent, Sisco-Hamilton Co., is a corporation organized and existing under the laws of the State of Illinois, with its
principal office and place of business located at 514 South Loomis
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Street, Chicago, Ill. Respondent is now and for more than 6 years
last past has been engaged in the manufacture and in the sale and
distribution of candy. Respondent causes and has caused said candy,
when sold, to be transported from its aforesaid place of business in the
State of Illinois to purchasers thereof at their respective poi~ts of
location in various States of the United States other than the State
of Illinois and in the District of Columbia. There is now and for
more than 6 years last past has been a course of trade by respondent
in such candy in commerce between and among the various States of
the United States and in the District of Columbia. In the course
and conduct of said business, respondent is and has been in competition with other corporations and with individuals and partnerships
engaged in the sale and distribution of like or similar products in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
'dealers, jobbers, and retail dealers certain assortments of candy so
packed and assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes when sold and distributed to the
consumers thereof. One of said assor~ments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows:
This assortment consists of 24 boxes of chocolate candy together
with a device commonly called a push card. The push card bears 24
small partially perforated disks, on the face of each of which is printed
the word "Push." Concealed within each disk is a number which is
disclosed when the disk is pushed or sepa-rated from the card. The purchaser pays in cents the amount of the number punched from the said
card, to and including the No. 32. Purchasers punching numbers over
32 pay only 32 cents. The purchasers aforesaid receive one of said
boxes of chocolate candy for the amount of money expended. The numbers are effectively concealed within the said disks until same are
pushed or separated from the card. The push card bears a legend or
instructions as follows:
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EVERY

PU~CH

WINS

1¢ to 32¢

Nos. 1 to 32 Pay What You Punch
Nos. Over 32 Pay Only 32¢
NO HIGHER

EVERY PLAY WINS
A BOX OF

CHOCOLATES

Sales of respondent's merchandise by means of said push card are
made in accordance with the above -described legend or instructions.
The amount said purchasers are to pay for said boxes of candy is thus
·
determined wholly by lot or chance.
Respondent furnishes and has furnished various other push cards
for use in the sale and distribution of its candy by means of a game of
chance, gift enterprise, or lottery scheme. The sales plan or method
involved in connection with the sale of all of said candy by means of
said push cards is the same as that hereinabove described, varying
only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respondent's candy expose and sell the same to the purchasing public in
accordance with the sales .plan aforesaid. Respondent thus supplies
to and places in the hands of others the means of conducting Jotteries
in the sale of its candy in accordance with the sales plan hereinabove
set forth. The use by respondent of said sales plan or method in the
sale of its candy, and the sale of said candy by and through the use
thereof and by the aid of said sales plan or method, is a practice of a
sort which is contrary to an established public policy of the Government of the United States.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure a box of candy at a price which is much less than the normal
retail price thereof. Many persons, firms, and corporations who sell
or distribute capdy in competition with the respondent, as above alleged, are unwilling to adopt and use said method or any method involving a game of chance or the sale of a chance to win something by
chance, or a,ny other method that is contrary to public policy, and such
competitors refrain therefrom. Many persons are attracted by said
sales plan or method employed by responent in the sale and distribu-
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tion of its merchandise and the element of chance involved therein, and
are thereby induced to buy and sell respondent's said candy in prefer~nce to candy offered for sale and sold by said competitors of respondent, who do not use the same or equivalent methods. The use of said
method by respondent, because of said game of chance, has a tendency
and capacity to unfairly divert trade in commerce between and among
the various States of the United States and in the District of Columbia
to respondent from its said competitors who do not use the same or
equivalent methods. As a result thereof, substantial injury is being
and has been done by respondent to competition in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 5. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and of respondent's competitors, and constitut~ unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning. of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on March 13, 1941, issued and thereafter served its complaint in this proceeding upon respondent SiscoHamilton Co., charging it with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance
of said complaint respondent filed its answer admitting all the material allegations of fact set forth in said complaint and waiving all
intervening procedure and further hearing as to said facts. Thereafter, the proceeding regularly came on for final hearing before the
Commission on the said complaint and the answer thereto and the
Commission having duly considered the matter and being now fully
advised in the premises finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Sisco-Hamilton Co., is a corporation organized and existing under the laws of the State of Illinois, with its
principal office and place o£ business located at 514 South Loomis
Street, Chicago, Ill. Respondent is now and for more than () years
last past has been engaged in the manufacture and in the sale and
distribution of candy. Respondent causes and has caused' said candy,
when sold, to be transported from its aforesaid place of business in the
State of Illinois to purchasers thereof at their respective points of
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location in various States of the United States other than the State
of Illinois and in the District of Columbia. There is now and for
more than 6 years last past has been a course of trade by respondent in
such candy in commerce between and among the various States of the
United States and in the District of Columbia. In the course and
conduct of said business, respondent is and has been in competition
with other corporations and with individuals and partnerships engaged
in the sale and distribution of like or similar products in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers,
jobbers, and retail dealers certain assortments of candy so packed and
assembled as to involve the use of games of chance, gift enterprises,
or lottery schemes when sold and distributed to the consumers thereof.
One of said assortments is hereinafter described for the purpose of
showing the method used by respondent, and is as follows:
This assortment com:ists of 24 boxes of chocolate candy together
with a device commonly called a push card. The push card bears 24
small partially perforated disks, on the face of each of which is printed
the word "Push." Conceahid within each disk is a number which is
disclosed when the disk is pushed or separated from the card. The
purchaser pays in cents the amount of the number punched from the
said card, to and including the No. 32. Purchasers punching numbers
over 32 pay only 32 cents. The purchasers aforesaid receive one of
said boxes of chocolate candy for the amount of money expended. The
numbers are effectively concealed within the said disks until same are
pushed or separated fwm the card. The push card bears a legend
or instructions as follows:
E\"El!Y PL'NCH WINS

1¢ to 32¢

Nos. 1 to 32 Pay What You Punch
Nos. Over 32 Pay Only 32¢
NO HIGHER

EVERY PLAY WINS

A BOX OF
CHOCOLATES
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Sales of respondent's merchandise by means of said push card are
made in accordance with the above-described legend or instructions.
The amount said purchasers are to pay for said boxes of candy is
thus determined wholly by lot or chance.
Respondent furnishes and has furnished various other push cards
for use in the sale and distribution of its candy by means of a
game of chance, gift enterprise, or lottery scheme. The sales plan
or method involved in connection with the sale of all of said candy
by means of said push cards is the same as that hereinabove
described, varying only in detail.
PAR. 3. Retail
dealers who directly or indirectly purchase
respondent's candy expose and sell the same to the purchasing public
in accordance with the sales plan aforesaid. Respondent thus supplies to and places in the hands of others the means of conducting
lotteries in the sale of its candy in accordance with the sales plan
hereinabove set forth. The use by respondent of said sales plan or
method in the sale of its candy, and the sale of said candy by and
through the use thereof and by the aid of said sales plan or method,
is a practice of a sort which is contrary to an established public
policy of the Government of the United States and in violation of
criminal laws.
·
PAR. 4. The sale of merchandise to the purchasing public in the
manner above found involves a game of chance or the sale of a
chance to procure a box of candy at a price which is much less than
the normal retail price thereof. Many persons, firms, and corporations who sell or distribute candy in competition with the respondent,
as above found, are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win
something by chance, or any other method that is contrary to public
policy, and such competitors refrain therefrom. Many persons. are
attracted by said sales plan or method employed by respondent in
the sale and distribution of its merchandise and the element of
chance involved therein, and are thereby induced to buy and sell
respondE'nt's said candy in preference to candy offered for sale and
sold by said competitors of respondent, who do not use the same
or equivalent methods. The use of said method by respondent,
because of said game of chance, has a tendency and capacity to and
does unfairly divert trade in commerce between and among the various States of the United States and in the District of Columbia to
respondent from its said competitors who do not use the same or
equivalent methods.
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CONCLUSION

The aforesaid acts and practices of the respondent, as herein
found, are all to the prejudice and injury of the public and of
respondent's competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
·commerce within the intent and meaning of the Federal Trade
Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearing as to said
facts and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.
It is ordered, That the respondent, Sisco-Hamilton Co., its officers,
representatives, agents and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale and distribution of candy or any other merchandise in commerce as commerce is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:
1. Selling or 'distributing candy or any other merchandise so
packed or assembled that sales of such candy or other merchandise
to the public are to be made or may be made by means of a game
of chance, gift enterprise, or lottery scheme.
2. Supplying to or placing in the hands of others push or pull
cardst punchboards or other lottery devices either with assortments
of candy or other merchandise or separately which said push or
pull cards, punchboards or other lottery devices are to be used or
may be used in selling or distributing said candy or other
merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It i8 further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

IRVING COHN, TRADING AS IRVIN NOVELTY COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4464.

Complaint, Feb. 11, 1941-Decision, July 10, 1941

Where an individual engaged in the competitive interstate sale and distribution
of candy and novelty merchandise, including certain assot·tments so packed
and assembled as to involve the use of a lottery scheme when sofd and
distributed to consumers, typical assortments consisting of ( 1) 2 cedar
chests filled with candy, together with a punchboard for use in sale
thereof to consuming public, as explained thereon, under a plan by which
the two customers securing the 2 winning numbers from the 200 concealed on the board, received said chests and candy, value of which was
in excess of the 5 cents paid, and of (2) hair brush and push card, under
a plan by which the purchaser of a chance at 10 cents, selecting from the
feminine names displayed on the card that corresponded to the name concealed under the master seal received said brushSold such assortments to dealers and retailers by whom they were exposed
and sold to the purchasing public in accordance with aforesaid sales plan,
and thereby supplied to and placed in the hands of others means of conducting lotteries in the sale of his products, involving sale of a chance to
procure an article at much less than its normal retail price; contrary to
an established public policy of the United States Government and in
violation of criminal laws, and in competition with many who, unwilling
to use said or any sales method involving chance or any ather sales
plan contrary to public policy, refrain therefrom;
With the result that many dealers in and ultimate consumers of said merchandise were attracted by said sales plans and the element of chance involved
therein, and were thereby induced to buy his merchandi:;e in preference to
that of his said competitors, and with effect of unfairly diverting trade
to him from them ; to the substantial injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were all to
the prejudice and injury of the public and competitors, and constituted unfair
methods of competition in commerce and unfair acts and practices therein.

Mr. D. 0. Daniel for the Commission.
Hutton, Olark & Hutton, of Danville, Ill., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Irving Cohn, individually and trading as Irvin Novelty Co., hen•inafter referred to
as respondent, has violated the provisions of the said act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the interest of the public hereby issues its complaint, stating its charges in that respect as follows:
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PARAGRAPH 1. Respondent Irving Cohn is an individual trading as
Irvin Novelty Co., with his principal place of business located at
125% East Main Street, Danville, Ill. Respondent is now and for
more than 1 year last past has been engaged in the sale and distribution of candy and novelty merchandise to purchasers thereof
located in the various States of the United States and in the District of Columbia. Respondent causes and has caused said merchandise when sold to be transported from his said place of business
in the State of Illinois to purchasers thereof at their respective points
of location in the various other States of the United States and in
the District of Columbia. There is now and has been for more than
1 year last past a course of trade by respondent in such merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct
of his business, respondent is· and has been in competition with other
individuals and with corporations and partnerships engaged in the
sale and distribution of like or similar articles of merchandise in
commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, respondent sells and has sold to dealers various
assortments of candy and other merchandise so packed and assembled
as to involve the use of a lottery scl~me when sold and distributed
to consumers thereof.
·
One of said assortments consists of two cedar chests filled with
candy, together with a device commonly called a punchboard. Said
cedar chests and candy are distributed to the consuming public by
means of said punchboard in the following manner: The sales are
5 cents each and when a punch is made from the board a number is
disclosed. The numbers begin with 1 and continue to the number of
punches there are on the board (200) but the numbers are not arranged
in numerical sequence. The board bears the statement or statements
informing prospective purchasers as to which numbers entitle the
purchaser thereof to receive a cedar chest and candy. A purchaser
who does not qualify by obtaining one of the numbers calling for one
of the cedar chests and· candy receives nothing for his money. The
cedar chests aild candy are worth more than 5 cents each and the
purchaser who obtains one of the numbers calling for said chest
receives the same for the price of 5 cents. The numbers arE' effectively
concealed from purchasers and prospective purchasers until a 'punch
or selection has been made and the number punched or separaW
from the board. The cedar chests and candy are thus distributed to
the purchasing public wholly by lot or chance.
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Another of said assortments consists of a device commonly known
as a push card together with a hair brush. The push card bears
15 feminine names, with ruled columns on the side for writing the
name of the purchaser opposite the feminine name selected. Under
each of the 15 feminine names said push card has a small perforated
disk, on the face of which is printed the word "push." Each purchaser
pays 10 cents for the privilege of selecting one of the names and pushing the corresponding disk. The push card also has a large master
seal and concealed within the master seal is one of the feminine names
appearing on the face of said card. The name under the master seal
is effectively concealed from purchasers and prospective purchasers
und is not revealed until the seal has been broken after all of the disks
are pushed. The person selecting the feminine name correseponding
with the one under the master seal receives the hair brush. The
purchasers of the pushes under the other feminine names receive
nothing. The fact as to whether a purchaser receives an article of
merchandise or nothing for the amount of money paid is thus determined wholly by lot or chance.
The respondent sells and distributes and has sold and distributed
various other assortments of candy and merchandise involving a lot
or chance feature but the sales plan or methods by which said merchandise is distributed are similar to the ones hereinabove described,
,-arying only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respondent's said candy or other merchandise expose and sell the same to the
purchasing public in accordance with the aforesaid sales plans or
methods. Respondent thus supplies to and places in the hands of
<1tl1ers the means of conducting lotteries in the sale of his products
in accordance with the sales plans or methods hereinabove set forth.
The use by respondent of said sales plans or methods in the sale of his
eandy or other merchandise and the sale of said candy or other
merchandise by and through the use thereof and by the aid of said
sales plans or methods is a practice of a sort which is contrary to an
t-stablished public policy of the Government of the United States
and in violation of criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
the normal retail price thereof. Many persons, firms, and corporations
who sell and distribute merchandise in competition with respondent,
as above alleged, are unwilling to adopt and use said sales plans or
methods or any sales plans or methods involving a game of chance
or the sale of a chance to win something by chance or any other sales
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plans or methods that are contrary to public policy a.nd such competitors refrain therefrom. Many dealers in and ultimate consumers.
of said merchandise are attracted by said sales plans or methods
employed by respondent in the sale and distribution of his merchandise and the element o£ chance involved therein and are thereby
induced to buy respondent's merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent who do
not use the same or equivalent sales plans or methods. The use of
said sales plans or methods by repondent because of said game of
chance has 1.1. tendency and capacity to and does unfairly divert tradeto respondent from his said competitors who do not use the same or
equivalent sales plans or methods and as a result thereof substantial
injury is being and has been done by respondent to competition in
commerce between; and among the various States of the United
States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent as herein
alleged are all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce'\ ithin the intent and meaning of the Federal Trade Commission Act~
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,.
the Federal Trade Commission, on F~bruary 11, 1941, issued and
thereafter served its complaint in this proceeding upon respondent
Irving Cohn, individually and trading as Irvin Novelty Co., charging
him with the use of unfair methods of competition and unfair and
deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the
filing of respondent's answer the Commission, by order entered herein,
granted respondent's motion for permission to withdraw said answer
and to substitute therefor an answer admitting all the material aile~
gations of fact set forth in said complaint and waiving all intervening procedure and further hearing as to said facts, which substituteanswer was duly filed in the office of the Commission. Thereafter,
this proceeding regularly came on for final hearing before the Commission on the said complaint and .substitute answer, and the Com~
mission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its con~
elusion drawn therefrom.
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FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Irving Cohn is an individual trading as
Irvin Novelty Co., with his principal place of business located at
125% East Main Street, Danville, Ill. Respondent is now, and :for
more than 1 year last past has been, engaged in the sale and distribution of candy and novelty merchandise to purchasers thereof located
·in various States of the United States and in the District of Columbia.
Respondent causes and has caused said merchandise when sold to be
transported from his said place of business in the State of Illinois
to purchasers thereof at their respective points of location in the
various other States of the United States and in the District of
Columbia. There is now, and has been for more than 1 year last
past, a course of trade by respondent in such merchandise in commerce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of his
business, respondent is and has been in competition with other individuals and with corporations and partnerships engaged in the sale
and distribution of like or similar articles of merchandise in commerce between and arnong the various States of the United States and
in the District of Columbia .
.PAR. 2. The Commission finds that in the course and conduct of
his business, as described in paragraph 1 hereof, respondent sells and
has sold to dealers various assortments of candy and other merchandise so packed and assembled as to involve the use of a lottery scheme
when sold and distributed to consumers thereof.
One of said assortments consists of two cedar chests filled with
candy, together with a device commonly called a punchboard. Said
cedar chests and candy are distributed to the consuming public by
means of said punchboard in the following manner: The sales are
5 cents each and when a punch is made from the board a number is
disclosed. The numbers begin with one and continue to the number
of punches there are on the board (200) but the numbers are not
arranged in numerical sequence. The board bears the statement or
statements informing prospective purchasers as to which numbers
entitle the purchaser thereof to receive a cedar chest and candy. A
purchaser who does not qualify by obtaining one o:f the numbers
calling for one of the cedar chests and candy receives nothing for
his money. The cedar chests and candy are worth more than 5 cents
each and the purchaser who obtains one of the numbers calling for
said chest receives the same :for the price of 5 cents. The numbers
are effectively concealed from purchasers and prospective purchasers
until a punch or selection has been made and the number punched
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or separated from the board. The cedar chests and candy are thus
distributed to the purchasing public wholly by lot or chance.
Another of said assortments consists of a device commonly known
as a push card together with a hair brush. The push card bears 15 fern·
inine names, with ruled columns on the side for writing the name of
the purchaser opposite the feminine name selected. Under each of
the 15 feminine names said push card has a small perforated disk, on
the face of which is printed the word "push." Each purchaser pays
10 cents for the privilege of selecting one of the names and pushing
the corresponding disk. The push card also has a large master seal
and concealed with the master seal is one of the feminine names appearing on the face of said card. The name under the master seal
is effectively concealed from purchasers and prospective purchasers
and. is not revealed until the seal has been broken after all of the
disks are pushed. The person selecting the feminine name corresponding with the one under the master seal receives the hair
brush. The purchasers of the pushes under the other feminine
names receive nothing. The fact as to whether a pl.).rchaser receives
an article _of merchandise or nothing for the amount of money paid
is thus determined wholly by lot or c~1ance.
The respondent sells and distributes and has sold and distributed
various other assortments of candy and merchandise involving a lot
or chance feature but the sales plan or methods by which said mer·
chandise is distributed are similar to the ones hereinabove described,
varying only in detail.
PAR. 3. The Commission finds that retail dealers who directly or
indirectly purchase respondent's said candy or other merchandise exP9Se and sell the sam.e to the purchasing public in accordance with
the aforesaid sales plan or methods. Respondent thus supplies to,
and places in the hands of, others the means of conducting lotteries in
the sale of his products in accordance with the sales plans or methods
hereinabove described. The use by respondent of said sales plan or
methods in the sale of his candy or other merchandise and the sale of
said candy 'or other merchandise by and through the use thereof and
by the aid of said sales plans or methods is a practice of a sort which
is contrary to an established public policy of the Government of the
United States and in violation of criminal laws.
PAR. 4. The Commission finds that the sales of merchandise to the
purchasing public in the manner above described involves a game of
chance or the sale of a chance to procure an article of merchandise at
a price much less than the norm,al retail price thereof. Many per·
sons, firms, and corporations who sell and distribute merchandise in
competition wit~1 respondent, as above described, are unwilling to
435520m--42--vo1.33----37
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adopt and use said sales plans or methods or any sales plans or
methods involving a game of chance or the sale of a chance to win
something by chance or any other sales plans or methods that are
contrary to public policy and such competitors refrain therefrom.
Many dealers in, and ultimate consumers of, said merchandise are
attracted by said sales plans or methods employed by respondent in
the sale and distribution of his merchandise and the element of
chance involved therein and are thereby induced to buy respondent's
merchandise in preference to merchandise offered for sale and sold by
said competitors of respondent who do not use the same or equivalent
sales plans or methods. The use of said sales plans or methods by
respondent, because of said game of chance, has a tendency and capacity to and does unfairly divert trade to respondent from his said
competitors who do not use the same or equivalent sales plans or
methods and, as a result thereof, substantial injury is being and has
been done by respondent to competition in commerce between and
among the various States of the United States and in the District of
Columbia.
·
CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition in commerce
and unfair acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commi~
sion upon the complaint of the Commission and the answer of respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint and states that he waives
all intervening procedure and further hearings as to said facts, and
the Commission havjng made its findings as to the facts and conclusion that said respondent has violated the provisions of the· Federal
Trade Commission Act.
It is ordered, That the respondent Irving Cohn, individually and
trading as Irvin Novelty Co., or trading under any other name or
names, his representatives, agents, and employees, directly or through
any corporate or other device in connection with the offering for sale,
sale and distribution of candy and novelty merchandise, or any other
merchandise in commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from,:
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1. Selling or distributing any merchandise so packed and assembled
that sales of said merchandise to the public are to be made or may be
made by means of a game of chance, gift enterprise, or lottery scheme.
2. Supplying to or placing in the hands of others assortments of any
merchandise, together with push or pull cards, punchboards or other
devices, which said push or pull cards, punchboards or other deviceS'
are to be used or may be used in selling or distributing said merchandise to the public by means of a gam.e of chance, gift enterprise, or·
lottery scheme.
3. Supplying to or placing in the hands of others push or pull cards,.
punchboards or other devices, which said push or pull cards, punchboards, or other devices are to be used or may be used in the sale or
distribution of said merchandise to the public at retail.
4. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme.
It i<J further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he.
has complied with this order.
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IN

THE

MATI'ER

OF

BEN GORDON (ALSO KNOWN AS BENJAMIN GORDON)
AND LOUIS GORDON, TRADING AS BENGOR PRODUCTS
COMPANY AND GOLF PRODUCTS COMPANY
COMPLAINT, FINDINGS, AND ORDF.R IN REGARD·TO THE ALLEGED VIOLATION
OF SEC. :> OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4979.

Complaint, llfar. 29, 19.-P-Decision., July

io,

1941

Where two Individuals engaged in interstate sale and distribution of various
commodities Including two mediciual preparations, one designated as "Dupree
Pills" and as "Dr. Gordon's Single Strength Pills," and the other as "Dupree
Pills Double Strength" and as "Dr. Gordon's Double Strength Pills"; by means
of advertisements disseminated through the mails and by various other
means( a) Represented, falsely, directly or through implication, that their said preparations constitl,lted competent and effective treatments for amenorrhea and
dysmenorrhea ; and
(b) Failed to reveal facts material in the light of such representations, and
that, due to presence in said preparations of certain drugs, use thereof under
the conditions prescribed in aforesaid advertisements or under such conditions as are customary or usual, might result in gastro-intestinal disturbances,
catharsis, nausea, and vomiting, with pelvic co~gestlon and hemorrhage, and
in cases of pregnancy might result In uterine infection, blood poisoning, and
other sf>rious conditions ;
With tendency and capacity to mislead and deceive members of the purchasing
public Into the erroneous belief that said representations were true, and,
because of such mistaken belief thus engendered, to induce the public to purchoRe substantial quantities of their said preparations:
Held, That said acts and practices, as above set forth, were all to the prejudice
and injury of the public, and constituted unfair and deceptive acts and practices in commerce.

Mr. R. P. Bellinger for the Commission.
Mr. Samuel J. Ernstojf, of New York Cit~, for respondents.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
nnd by virtue of the authority vested in it by said act, the Federal Trade
Commission, having reason to believe that Ben Gordon (also known as
Benjamin Gordon) and Louis Gordon, trading as Bengor Products
Co. and as Golf Products Co., hereinafter referred to as respondents,
have violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
1especf as follows:
PARAGRAPH 1. Respondents, Ben Gordon (also-known as Benjamin
Gordon) and Louis Gordon, are individuals trading as Bengor Prod-
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ucts Co. and as Golf Products Co., with their principal place of business at 878 Broadway, New York, N.Y., from which address they conduct business under the above trade names.
PAR. 2. The respondents-are now, and for more than 2 years last past
have been, engaged in the sale and distribution of various commodities,
among which are two medicinal preparations, one being designated as
Dupree Pills, and as Dr. Gordon's Single Strength Pills, and the other
as Dupree Pills Double Strength and as Dr. Gordon's Double Strength
Pills.
'
.
In the course and conduct of their bu~iness respondents cause their
said medicinal preparations, when sold, to be transported from their
place of business in the State of New York to purchasers thereof located
in various other States of the United States and in the District of
Columbia.
Respondents maintain, and at all times mentioned herein have maintained, a course of trade in their said medicinal preparations in commerce between and among the various States of the United States
and in the District of Columbia.
· PAR. 3. In the course and conduct of their business as aforesaid,
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertisements
concerning their said products by the United States mails, and by
various other means in commerce, as c<;munerce is defined in the Federal
Trade Commission Act; and respondents have also disseminated and
are now disseminating, and have caused and are now causing the dissemination of false advertisements concerning their said products, by
various means, for the purpose of inducing, and which are likely to
.induce, directly or indirectly, the purchase of their said products in
commerce, as commerce is defined in the Federal Trade Commission
Act. Among and typical of the false 1 misleading, and deceptive statements and representations contained in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by
the United States mails and by insertions in catalogs and other advertising literature are the following:
DUPREE PILLS

(Single Strength)
A. combination of Tansy, Cotton Root, Apiol and Pennyroyal.

Each ______ 25¢

Dozen ______ $2.75
DUPREE PJU.S

(Double strength)
A specially prepared regulator, scientifically compounded for Amenorrhea and
Dysmenorrhea, 24 pills to a box. Each box 85¢.
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PAR. 4. Through the use of the foregoing representations and others
-of similar import not specifically set out herein, the respondents represent, directly or through inference, that their said preparations constitute competent and effective treatment for amenorrhea and dysmenorrhea. These representations are grossly exaggerated, false, and misleading, in that neither of said preparations constitutes a competent or
,effective treatment for amenorrhea Ol" dysmenorrhea.
PAR. 5. The advertisements disseminated by the respondents, as
aforesaid, constitute false advertisements for the further reason that
they fail to reveal facts material in the light of the representations
contained in such advertisements, and fail to reveal that the use of said
preparations under the conditions prescribed in said advertisements,· or
under such conditions as are customary or usual, may result in serious
injury to health. The preparation D1.1pree Pills contains, among other
ingredients, the drugs extract cotton root bark, extract black hellebore,
aloe, oil of tansy, and oil of savin. The preparation Dupree Pills
Double Strength contains, among other ingredients, the drugs ergotin,
extract cotton root bark, extract black hellebore, aloe, and oil of savin.
Such drugs are present in said preparations in quantities sufficient to
cause serious injury to health if said preparations are used under the
conditions referred to above.
The use of said preparations under such conditions may result in
gastro-intestinal disturbances, catharsis, nausea and vomiting, with
pelvic congestion and congestion of the uterus, leading to excessive
uterine hemorrhage, and in those cases where said preparations are
used to interfere with the normal course of pregnancy, such use may
result in uterine infection, with extension to other pelvic and abdominal
structures, and even to the blood stream, causing the condition known
as sep~icemia or blood poisoning.
PAR. 6. The use by the respondents of said false and misleading
advertisements with respect to th(lir preparations has the tendency and
capacity to mislead and deceive members of the purchasing public into
the erroneous and mistaken belief that the representations in said
advertisements are true and that said preparations are safe for use,
and the tendency and capacity to induce the public to purchase
substantial quantities of respondents' preparations as a result of the
erroneous and mistaken belief engendered by said advertisements.
PAR. 7. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public, and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

•
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on March 29, 1941, issued and thereafter served its complaint in this proceeding upon respondents, Ben
Gordon (also known as Benjamin Gordon) and Louis Gordon, trading as Bengor Products Co. and as Golf Products Co., charging them
with the use of unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. On April 29, 1941, the respondents filed their answer, in which answer they admitted all the
material allegations of fact set forth in said complaint and waived all
intervening procedure and further hearing as to said facts. Thereafter, the proceeding regularly came on for final hearing before the
Commission on the said complaint and the answer thereto, and the
Commission, having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is in. the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondents, Ben Gordon (also known as Benjamin
Gordon) and Louis Gordon, are individuals trading as Bengor Products Co. and as Golf Products Co., with their principal place of business at 878 Broadway, New York, N. Y., from which address tl1ey
conduct business under the above trade names. ·
PAR. 2. The respondents are now, and for more than 2 years last
past have been, engaged in the sale and distribution of various commodities, among which are two medicinal preparations, one being
designated as Dupree Pills, and as Dr. Gordon's Single Strength Pms,
and the other as Dupree Pills Double Strength and as Dr. Gordon's
Double Strength Pills.
In the course and conduct of their business respondents cause their
said medicinal preparations, when sold, to be transported from their
place of business in the State of New York to purchasers thereof lor·ated in various other States of the United States and in the District
of Columbia.
Respondents maintain, and at all times mentioned herein have maintained, a course of trade in their said medicinal preparations in commerce between and among the various States of the United States and
in the District of Columbia.
PAR. 3. In the course and conduct of their business as aforesaid,
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertisements
concerning their said products by the United States mails, and by
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various other means in commerce, as commerce is defined in the Federal
Trade Commission Act; and respondents have also disseminated and
are now disseminating, and have caused and are now causing the dissemination of false advertisements concerning their said 'products, by
various means, for the purpose of inducing, and which are likely to induce, directly or indirectly, the purchase of their said products in
commerce, as commerce is defined in the Federal Trade Commission
Act. Among and typical of the false: misleading, and deceptive statements and representations contained in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by
the United States mails and by insertions in catalogs and other ad\·ertising literature are the following:
·
DUPREE PILLS

(Single Strength)
A combination of Tansy, Cotton Root, Apiol and Pennyroyal.
Each ______ 25¢

Dozen ____ :. .. $2.75
DUPREEJ PILLS

(Double Strength)
A specially prepared regulator, scientifically compounded for Amenorrhea and
Dysmenorrhea,
2-l pills to a box.

Each box 85¢.

PAR. 4. Through the use of the foregoing representations and others
of similar import not specifically set out herein, the respondents represent, directly or through inference, that their said preparations constitute competent and effective treatments for amenorrhea and dysmenorrhea. These representations are grossly exaggerated, false, and
misleading, in that neither of 5aid preparations constitutes a competent or effective treatment for amenorrhea or dysmenorrhea.
PAR. 5. The advertisements disseminated by the respondents, as
aforesaid, constitute false advertisements for the further reason that
they fail to reveal facts material in the light of the representations
contained in such advertisements, and fail to reveal that the use of
said preparations under the conditions prescribed in said advertisements, or under such conditions as are customary or usual, may result
in serious injury to health. The preparation Dupree Pills contains,
among other ingredients, the drugs extract cotton root bark, extract
black hellebore, aloe, oil of tansy, and oil of savin. The preparation
Dupree Pills Double Strength contains, among other ingredients, the
drugs ergotin, extract cotton root bark, extract black hellebore, aloe,
and oil of savin. Such drugs are present in said preparations in quan-
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tities sufficient to cause serious injury to health if said preparations
are used under the conditions referred to above.
The use of said preparations under such conditions may result in
gastro-intestinal disturbances, catharsis, nausea, and vomiting, with
pelvic congestion and congestion of the uterus, le~ding to excessive
uterine hemorrhage, and in those cases where said preparations are
used to interfere with the normal course of pregnancy, such use may
result in uterine infection, with extension to other pelvic and abdomi·
nal structures, and even to the blood stream, causing the condition
known as septicemia or blood poisoning.
PAR. 6. The use by the respondent of said false and misleading
advertisements with respect to their preparations has the tendency
and capacity to mislead and deceive members of the purchasing public
into the erroneous and mistaken belief tl~at the representations in said
advertisements are true and that said preparations are safe for use,
and the tendency and capacity to induce the public to purchase Sl].bstantial quantities of respondents' preparations as a result of the
erroneous and mistaken belief engendered by said advertisements.
CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are ali-to the prejudice and injury of _the public, and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondents, in which answer respondents admit all the material allegations of fact set forth in said complaint and state that they waive all
intervening procedure and further hearing as to said facts, and the
Commission having made its findings as to the facts and its conclusion
that said respondents have violated the provisions of the Federal Trade
Commission Act.
.
.
It is ordered, That the respondents, Ben Gordon (also known as
Benjamin Gordon) and Louis Gordon, trading as Bengor Products
Co. and as Golf Products Co., or trading under any other name or
names, their representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale and distribution of their two medicinal preparations,
the one designated as Dupree Pills and as Dr. Gordon's Single
Strength Pills, the other as Dupree Pills Double Strength and as Dr.
Gordon's Double Strength Pills, or any preparation of substantially
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similar composition or possessing substantially similar properties,
whether sold under the same names or under any other names, do
forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mails or (b) by any means in commerce, as "commerce" is defined in the Federal Trade Commission
Act, which advertisement represents, directly or through inference,
that respondents' said preparations constitute a competent and effective treatment for amenorrhea or dysmenorrhea; or that said preparations are safe and harmless; or which advertisement fails to reveal
that the use of said preparations may result in gastro-intestinal disturbances with pelvic congestion and congestion of the uterus leading
to excessive uterine hemorrhage and that the use of said preparations
in cases of pregnancy may result in uterine infection extending to
other pelvic and abdominal structures and to the blood stream causing
septicemia or blood poisoning.
2. Disseminating or causing to be disseminated any advertisement by
any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of said preparations,
which advertisement contains any of the representations prohibited in
paragraph 1 hereof, or which advertisement fails to reveal that the
use of said preparations may result in gastro-intestinal disturbances
with pelvic congestion and congestion of the uterus leading to excessive
uterine hemorrhage and that the use of sl).id preparations in cases of
pregnancy may result in uterine infection extending to other pelvic and
abdominal structures and to the blood stream causing septicemia or
blood poisoning.
It is further ordered, That the respondents shall, within 10 days
after service upon them of this order, file with the Commission an
interim report in writing stating whether they intend to comply with
this order, and, if so, the manner and form in which they intend to
comply; and that within 60 days after the service upon them of this
order, said respondents shall file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with this order.
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'!'HE

1\iA'ITER

OF

WILLIAM E. EVANS, TRADING AS PIONEER MATTRESS
COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1488. Complaint, .Apr. 5, 1941-Deciswn, July 10, 1941
Where an individual engaged in the manufacture and Interstate sale and distribution of mattresses through advertising letters and cards bearing purported
signatures of certain women's clubs, prepared subject to his approval and
mailed by a New York advertising agency to addresses of numerous prospective purchasers supplied by him, and also through circulars, letters, cards,
and otller advertising material, and through tags and labels attached to his
products, and otherwise-(a) Represented that his said mattresses had been designed, sponsored or recommended by a physician, and were the products of a certain competitor long
engaged in manufacture and sale of nationally advertised and widely and
favorably known mattresses, through use of words "Dr." and "Simmons" in
such statements as "Dr. Simmons Spring-filled Mattress • • •," "* • •
Dr. Simmons Inner-Spring mattress is nationally known • • *" notwithstanding the fact his said mattresses were not dPsigned, sponsored, or recommended by any physician and were not the product of the Simmons Co.;
(b) Represented that his said mattresses w.ere approved or sponsored by women's
clubs or organizations tllrough use of various purported offers and such statements as "HAS BElEN APPROVEit BY US" and "THE WORLD'S BEST INNER-SPRING
MATTREss" over such names as "American Good Housekeeper Club'' and
"The Great Northern Women's Club," and "Recommended by the leading
'Vomen's Clubs • • *"; the facts being that such names were wholly
fictitious, their purported addresses being the address of tbe advertising
agency referred to ;
(c) 1\Iistepresented the customary or regular retail prices of his products through
placing on tags and labels attached to certain mattresses, and inserting In
advertising material, "$39.50," notwithstanding fact mattresses in question
never sold at any price approximating said amount, but were customnrily
offered and sold at retail for about $10.95;
(d) Represented that his prices were special or reduced prices or applicable for
a limited time only, or for advertising purposes, or represented only cost of
manufacture, and that prospective purchasers were selected and might obtain
his products at prices less than those at which they were customarily sold,
through SUCh statements as "LAST OPPORTUNITY l OAMPAIGN' CLOSES * * *
DR. SIM!IfONS SPRING-FilLED MATTRESS MADE BY Pioneer 1\Iattress Company
* • *," aml "HAS BEEN APPROVED BY US. This mattress retails for $39.00.
During this campaign you can buy one :!'or $10.95 if you will phone or write
them at once, as your name was selected to get one at the actual manufacturers cost. · • * • AMERICAN GOOD HOUSEKEEPERS CLUB • * *," and
"• • • I recently had the pleasure of selecting your name to receive a
beautiful new Dr. Simmons Health Inner-Sprlng 1\Iattress for advertising
purposes, and hal·e instructed The Pioneer 1\Inttress Company, Spartanburg,
S. C., to deliver this mattress to you at $10.95 which is tbe actual manu:l'ac-
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This mattress retails for $39.50. • • • THE GIIE~T NORTHERN
.and "* • • Your name carrying Number 9380, by the
American Good Housekeepers Club, • • • has been selected to receive
<llle of our beautiful new • • • Mattresses for advertising purposes
• • •" and other similar statements; facts being the prices at which his
said products were offered were as aforesaid, his regular and customary retail
prices, and names of purchasers wez·e not selected on any particular basis,
but merely formed part of the gent>ral mailing lists used by said individual
and his said advertising agency; and
{e) Represented that his said. mattresses were made entirely of new and twusPd
matez·ials and were germ and vermin proof, through such statements ali
"• • * 'Ye a,bsolutely guarantee the mattress to be all new material
* * *" and, in advPrtlsing, "CLEAN, NEW, SANITARY, GERM AND VERMIN
PROOF •
•
•," and, on the label, "* •
• contains all new materials";
facts being, In many cases his said products were made of used or secondhand material's, and were neither germ nor Yermin proof;
'With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public with respect to his products, and to induce it to purchase
substantial quantities thereof as a result of such erroneous belief:
Held, That such acts and practices were all to the prejudice and injury of the
public and constituted unfair and deceptive acts and practices in commerce.
turers cost.

WOMEN's OLUB,"

Mr. Jesse D. Kash for the Commission.
CoMPLAINT
Pursuant to the provisions o~ the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that 'Villiam E. Evans,
an individual trading as Pioneer Mattress Co., hereinafter referred
to as respondent, has violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. Respondent William E. Evans is an individual trading and doing business under the name of Pioneer Mattress Co., with
his office and principal place of business located at. 980 Church Street,
in Spartanburg, S. C.
PAR. 2. Respondent is now, and for more than 3 years last past has
been, engaged in the manufacture, sale, and distribution of mattresses.
Respondent causes his said products, when sold, to be transported from
his aforesaid place of business in the State of South Carolina to purchasers thereof located in various other States of the United States
and in the District of Columbia. Respondent maintains, and at all
times mentioned herein has maintained, a course of trade in his said
mattresses in commerce among and between the variou·s States in the
United States and in the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business, and for
the purpose of inducing the purchase of his products, the respondent
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entered into an agreement with an advertising or mailing agency
located in the city of New York, under which agreement such agency
prepared form of advertising letters and cards and forwarded such
forms to the respondent at his place of business in Spartanburg, S. C.,
for approval. The respondent had letters and cards pt·inted from
such forms and sent such letters and cards to said advertising agency,..
which proceeded to mail them to numerous prospective purchasers of
respondent's products, the names and addresses of such prospective
purchasers being supplied to said agency by the respondent. These
advertising letters and cards bore the signatures of certain purported
women's clubs, namely "American Good Housekeepers Club" and "The
Great Northern 'Vomen's Qlub."
Among and typical of the statements and representations appearing
in such advertising material are the following:
CAMPAIGN CLOSES

LAST OPPORTUNITY!
FEBRUARY 4 1 1939
DB. SIMMONS SPRING-FilLED
MATrRESS
MADE BY
Pioneer Mattress Company
Spartanburg, S. C.

HAS BEEN APPROVED BY us This mattress retails for $39.50. During this campaign
you can buy one for $10.95 If you w1ll phone or write them at once, as your namewas selected to get one at the actual manufacturers cost. However, you must
act immediately.
AMERICAN Gooll' HousEKEEPERS CLUB,
21o-5th Avenue, Suite 1102,
New York City, Tel. Ashland 4-9221.

•

•

•

•

•

•

•

•

•

• • • I recently bad the pleasure of selecting your name to receh·e a beautiful'
new Dr, Simmons Health Inner-Spring Mattress for advertising purposes, and
have instructed The Pioneer Mattre!':s Company, Spartanburg, S. C., to deliver
this mattress to you at $10.95 which Is the actual manufacturers cost. This
mattress retails for $39.50. • • •

THE GREA'r NORTHERN' WOMEN'S CLUB

•

•

•

•

•

THE WORLD'S BEST INNER-SPRING MATTRESS
:Made by
PIONEER MATTRESS COMPANY
CIJilAN, NEW, SANITARY, GERM AND VERMIN PROOF MATrRESS
This mattress is plainly' labeled to retail for $39.50. During this campaign yoru
can buy one for $14.95 and your old mattress. • • •
AMERICAN GOOD HOUSEKEEPERS CLUB
THIS OFFER WIIL NEVER HAPPEN AGAIN
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PAR. 4. In addition to the foregoing representations, the respondent
has made other representations to ·prospective purchasers of his prodnets, such representations bejng disseminated by means of circulars,
letters, cards, and other advertising material distributed among pro~pective pur.chasers, by means of tags and labels attached to respondent's products, and by other means.
Among and typical of the statements and representations appearing
in such advertising material are the following:

• • • Your name carrying Number 9380, by the .American Good Housekeepers
Club, 210--5th Avenue, New York City, N. Y., has been selected to recei,·e one of
our beautiful new $39.50 Dr. Simmons Health Inner-Spring Mattresses for advertising purposes.

•

•

•

•

•

•

•

Co.
• • • Here, now is a mattress designed to bring uncommon luxury into on&third of your life-one that will frankly spoil you for guest week-ends at the
Joneses. .A deep, tempting come-to-bed mattress. This Dr. Simmons InnerSpring mattress is nationally known. Recommended by the leading Women's
Clubs and Is absolutely guaranteed for 15 years. During this campaign, you can
save $27.55 on this mattress as our wholesale price is $16.9·5 and the attached
coupon for $5.00 when properly endorsed by you brings the actual cost down to
$11.95.
THE PIONEEH 1\!A'ITRESS Co.
By W. E. EVANS (Manager)
PIONEER 1\fATrREss

S. C.,
August 28th, 1939.
Dear Madam: We have selected your name to receive a beautiful new woRLD'S
BEST INNEHrSPRING YA'ITRESS for only $11.95 and your old mattress which will be
passed on to the needy, or sold for junk.
SPARTANBURG,

..

•

•

•

•

•

•

This mattress is plainly labeled to retail for $39.50. We absolutely guarantee the
mattress to be all new material and to please you in every respect or we will
refund you every penny of your money.
THE PIONEER 1\IA'ITREss Co.
(Label) This article contains all new materials.
PAR. 5. Through the use of the foregoing representations, and others
of similar import not specifically set out herein, the respondent has
represented that his said mattresses are designed, sponsored or recommended by a physician; that the prospective purchaser's name has been
selected or chosen on some basis, and that by reason thereof such
prospective purchaser is given an opportunity to obtain one of respondent's mattresses at a special or reduced price which represents the
actual cost of manufacture of such mattress; that such offer is open for
a limited time only; that such offer is made in connection with a special
advertising campaign; that respondent's mattresses are made entirely
of new and unused materials; that such mattresses are germ proof
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and vermin proof; that such mattresses are approved or recommended
by various women's clubs.
PAR. 6. The foregoing representations are grossly exaggerated, false,
and misleading. In truth and in fact, respondent's mattresses are not
designed, spousored, or recommended by any physician. The use by
the respondent of the legend "Dr." to designate his mattresses is within
itself misleading and deceptive. The names of prospective purchasers
are not selected or chosen on ~tny particular basis, but such names
merely form a part of general mailing lists used by the respondent and
by the respondent's advertising agency as aforesaid. The prices at
which respondent's mattresses are offered for sale are not special or
reduced prices, nor do they repr~sent only the cost of the manufacture
of such mattresses. Such prices are in fact the regular and customary
retail prices of respondent's mattresses. Such offers are not limited
as to time, nor are they made in connection with any special advertising
campaign.
In many cases respondent's mattresses are not made entirely of new
or unused materials, but are made of used or second-hand materials.
Respondent'B mattresses are neither germ proof nor vermin proof.
They are not approved or recommended by any women's club. In
truth and in fact, the names of the purported women's clubs appearing
in respondent's advertising are wholly fictitious, the purported addresses of such clubs being the address of respondent's advertising
agency.
PAR. 7. A further practice on the part of respondent is the use of
fictitious price markings in connection with his products, such markings being placed on tags and labels attached to said products, and
also inserted in other advertising material. ~\.mong and typical of such
price markings is the legend "$39.50" which the respondent uses in
connection with certain of his mattresses. Through the use of this
legend, the respondent represents that the. customary retail price of
said mattress is $39.50, This representation is false and misleading,
in that said mattresses have nevl:'r been sold at retail for $39.50 or for
any price approximating such amount. In truth and in fact, the price
at which said mattresses are customarily offered for sale and sold at
retail in the normal and regular course of business is only about $10.95.
PAR. 8. One of the competitors of the respondent, namely, Simmons
· Co., has for many years manufactured and sold mattresses under the
trade name "Simmons." Such mattresses have been nationally advertised under such trade name and are widely and favorably known
among members of the purchasing public. The use by the respondent
of the name "Simmons" to designate his products serves as a repre-
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sentation to the public that respondent's mattresses are the product of
the Simmons Co. In truth and in fact, respondent's mattresses are not
the product of said Simmons Co., and the use by the respondent of the
name "Simmons" to designate such mattresses constitutes a false and
misleading representation.
PAR. 9. The use by the respondent of the aforesaid acts and practices has the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public with respect,to respondent's products,
and to induce such portion of the public to purchase substantial quantities of respondent's products as a result of such erroneous and
mistaken belief.
PAR.lO. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on April 5, 1941, issued and subsequently sened its complaint in this proceeding upon respondent
'Villiam E. Evans, an individual trading as Pioneer Mattress Co.,
charging him with the use of unfair anq deceptive acts and practices
in commerce in violation of the provisions of said act. Subsequently,
respondent filed his answer in which he admitted all the material
allegations of fact set forth in said complaint and waived all intervening procedure and further hearing as to said facts. Thereafter,
the proceeding regularly came on for final hearing before the Commission on the said complaint and the answer thereto, and the Commission having duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent William E. Evans is an individual trading and doing business under the name of Pioneer Mattress Co., with
his office and principal place of business located at 980 Church Street,
in Spartanburg, S.C.
PAR. 2. Respondent is now, and for more than 3 years last past
has been, engaged in the manufacture, sale, and distribution of mattresses. Respondent causes his said products, when sold, to be transported from his aforesaid place of business in the State of South
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Carolina to purchasers thereof located in various other States o£ the
United States and in the District o£ Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of
trade in his said mattresses in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business, and
for the purpose of inducing the purchase of his products, the respondent entered into an agreement with an advertising or mailing agency
located in the city of New York, under which agreement such agency
prepared forms of advertising letters and cards and forwarded such
forms to the respondent at his place of business in Spartanburg,
S. C., for approval. The respondent had letters and cards printed
from such forms and sent such letters and cards to said advertising
agency, which proceeded to mail them to numerous prospective purchasers of respondent's products, the names and addresses of such
prospective purchasers being supplied to said agency by the respondent. These advertising letters and cards bore the signatures of certain purported women's clubs, namely, "American Good Housekeepers
Club" and "The Great Northern 1Vomen's Club."
Among and typical of the statements and representations appearing
in such advertising material are the following:
LAST OPPORTUNITY !
FEBRUARY 4, 1939
DR. SIMMONS SPRING-FILLED
MATTRESS
MADE BY

Pioneer Mattress Company
Spartanburg, S. C.
HAS BEEN APPROVED BY us
This mattress retails for $39.50. During this campaign you can buy one for $10.95 if you will phone or write them at once, as your
name was selected to get one at the actual manufacturers cost. However, you
must act immediately.
AMERICAN GOOD HOUSEKEEPERS CLUB

210-5th Avenue, Suite 1102,
New Yorlt City, Tel. Ashland 4-9221 .

•

•

•

•

•

•

•

• • • I recently had the pleasure of selecting your name to receive a beautiful new Dr. Simmons Health Inner-Spring Mattress for advertising purposes,
and have instructed The Pioneer 1\Iattress Company, Spartanburg, S. C., to
deliver this mattress to you at $10.95 which Is the actual manufacturers cost.
This mattress retails for $39.50. • • •
43~5~6m--42--vol.33----38
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THE GREAT NORTHERN WOMEN'S CLUB

•

•

•

•

•

•

•

THE WORLD'S BEST INNER-SPRING MATTRESS

l\!ade by
PIONEER MATTRESS COMPANY
CLEAN, NEW, SANITARY, GERM AND VERMIN PROOF MATTRESS.

This mattress is plainly labeled to retail for $39.50. During this campaign
you can buy one for $14.95 nnd your old mattress. • • •
AMERICAN GOOD HOUSEKEEPERS OLUB
THIS OFFER WILL NEVER HAPPEN AGAIN

PAn. 4. In addition to the foregoing representations, the respond-

ent has made other representations to prospective purchasers o£ his
products, such representations being disseminated by means o£ circulars, letters, cards, and other advertising material distributed among
prospective purchasers, by means of tags and labels attached to respondent's products, and by other means.
Among and typical of the statements and representations appearing in such advertising material are the following:
• • • Your name carrying Number 9380, by the American Good Housekeepers Club, 210-5th Avenue, New York City, N. Y., has been selected to receive
one of our beautiful new $39.50 Dr. Simmons Health Inner-Spring Mattres>:es
for advertising purposes.

•

•

•

•

•

•

•

• • • Here, now is a mattress designed to bring uncommon luxury into onethh·d of your life--one that will frankly spoil you for guest week-ends at the
Joneses. A deep, tempting come-to-bed mattress. This Dr. Simmons InnerSpring mattress is nationally known. Recommended by the leading Women's
Clubs and is absolutely guaranteed for 15 years. During this campaign, you
can save $27.55 on this mattress as our wholesale pri<'e is $16.95 and the
attached coupon for $5.00 when properly endorsed by you brings the actual
cost down to $11.95.
THE PIONEER MATTRESS CO.

By W. E. Evans (Manager)
Spartanburg, S. C.
August 28th, 1939
Dear Madam: We have selected your name to receive a beautiful new woRLD's
BEST INNER-SPRING MATTRESS for only $11.95 and your old mattress which Will
be passed on to the needy, or sold for junk.

•

•

•

•

•

•

•

This mattress is plainly labeleu to retail for $39.50. We absolutely guarantee
the mattress to be all new material and to pl<'ase you in e~ery respect or we
will refund you e~ery penny of your money.
THE PIONEER MATTRESS CO.

(Label)

This article contains all new materials.
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PAR. 5. Through the use of the foregoing representations, and others
of similar import not specifically set out herein, the respondent has
represented that his said mattresses are designed, sponsored, or recommended by a physician; that the prospective purchaser's name has
been selected or chosen on some basis, and that by reason thereof such
prospective purchaser is given, an opportunity to obtain one of respondent's mattresses at a special or reduced price which represents
the actual cost of manufacture of such mattress; that such offer is
open for a limited time only; that such offer is made in connection
with a special advertising campaign; that respondent's mattresses are
made entirely of new and unused materials; that such mattresses are
germ proof and vermin proof; that such mattresses are approved or
recommended by various women's clubs.
PAR. 6. The foregoing representations are grossly exaggerated, false,
and misleading. In truth and in fact, respondent's mattresses are not
designed, sponsored, or recommended by any physician. The use by
the respondent of the legend "DR.'' to designate his mattresses is
within itself misleading and deceptive. The names of prospective purchasers are not selected or chosen on any particular basis, but such
names merely form a part of general mailing lists used by the respondent and by the respondent's advertising agency as aforesaid. The
prices at which respondent's mattresses are offered for sale are not
special or reduced prices, nor do they represent only the cost of the
manufacture of such mattresses. Such prices are in fact the regular
and customary retail prices of respondent's mattresses. Such offers
are not limited as to time, nor are they made in connection with any
special advertising campaign.
In many cases respondent's mattresses are not made entirely of
new or unused materials, but are made of used or second-hand materials. Respondent's mattresses are neither germ proof nor vermin
proof. They are not approved or recommended by any women's club.
In truth and. in fact, the names of the purported women's clubs
appearing in respondent's advertising are wholly fictitious, the purported addresses of such clubs being the address of respondent's
advertising agency.
PAn. 7. A further practice on the part of respondent is the use of
fictitious price markings in connection with his products, such markings being placed on tags and labels attached to said products, and
also inserted in other advertising material. Among and typical of
such price markings is the legend "$39.50" which the r<>spondent uses
in connection with certain of his mattresses. Through the use of this
legend, the respondent represents that the customary retail price of
Raid mattress is $39.50. This representation is false and misleading,
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in that said mattresses have never been sold at retail for $39.50 or for
any price approximating such amount. In truth and in fact, the price
at which said mattresses are customarily offered for sale and sold at
retail in the normal and regular course of business is only about $10.95.
PAR. 8. One of the competitors of the respondent, namely, Simmons
Co., has for many years manufactureq and sold mattresses under the
trade name "Simmons." Such mattresses have been nationally advertised under such trade name and are widely and favorably known
among members of the purchasing public. The use by the respondent
of the name "Simmons" to designate his products serves as a representation to the public that respondent's mattresses are the product
of the Simmons Co. In truth and in fact, respondent's mattresses are
not the product of said Simmons Co., and the use by the respondent
of the name "Simmons" to designate such mattresses constitutes a.
false and misleading representation.
PAR. 9. The use by the respondent of the aforesaid acts and practices has the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public with respect to respondent's products, and to induce such portion of the public to purchase substantial
quantities of respondent's products as a result of such erroneous and
mistaken belief.
CONCLUSION

. The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DES!ST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondent, in which answer respondent admits all the material allegations
of fact set forth in said complain.t and states that he waives all intervening procedure and further hearing as to said facts, and the
Commission having made its .findings as to the facts and conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, William E. Evans, individually
and trading as Pioneer Mattress Co., or trading under any other name,
his representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale, sale
and distribution of mattresses in commerce, as "commerce" is defined
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in the Federal Trade Commission Act, do forthwith cease and desist
from:·
1. Using the word "Doctor" or the abbreviation "Dr." to designate,
describe or refer to respondent's products, or otherwise representing
that respondent's products are d.esigned, sponsored, or recommended by
any physician.
2. Using the word "Simmons," alone or in conjunction or connection
with any other word or words, to designate, describe or refer to
respondent's products, or otherwise representing that respondent's
products are products of the concern known as Simmons Company.
3. Soliciting the purchase of respondent's products through the use
-of offers which purport to have originated with women's clubs or
-organizations sponsoring respondent's products.
4. Representing that respondent's products are approved or recommended by any women's club or organization.
5. Representing as the customary or regular retail prices of respondent's products prices which are in excess of the prices at which such
pr~ducts are regularly and customarily sold by respondent at retail
in the normal and usual course of business.
6. Representing that the prices at which respondent offers his products for sale are special or reduced prices, or that such prices are llpplicable for a limited time only, or that such prices are for advertising
purposes, or that such pric~s represent only the cost of the manufacture
-of such products, when in fact such prices are the usual and customary
prices at which respondent sells his products at retail in the normal
and usual course of business.
7. Representing that the names of prospective purchasers which are
taken from general mailing lists are "selected," and that such prospective purchasers may obtain respondent's products at prices less than
the prices at which such products are customarily sold.
8. Representing that products which contain any used or secondhand materials are made entirely of new or unused materials. •
9. Representing that respondent's products are germ proof or vermin
proof.
It i..~ further ordered, That the respondent shall, within 60 days after
servic~ upon him of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which he has
complied with this order.
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IN THE MATTER OF

REFRIGERATION & AIR CONDITIONING INSTITUTE, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3811.

Complaint, Oct. 31, 1939 '-Decision, July 11, 191,1

Where a corporation engaged in competitive interstate sale and distribution of
a course of study in refrigeration and air conditioning, which consisted primarily of a series of lessons to be pursued at home, followed by a period of
shop· training and instruction at its school in Chicago;
In advertising, through newspapers of wide circulation and extensively by means
of radio programs, for the purpose, primarily, of arousing the interest of
prospective purchasers and of causing them to make Inquiries of it for addi·
tiona! information, and by oral representations of Its field representatives
or agents, through whom it conducted actual solicitation of prospective
purchasers- ,
(a) Represented, directly or by implication, that there was a great and unusual
demand for new employees, and that as many as 5,000 or more 11ew employees
per year were needed in the refrigeration and air conditioning Industry, that
unusual and extraordinary opportunities for employment were open to
persons completing its course of study, and that £>mployment in said industry
was assured to such persons ;
The facts being that, while th£>re are opportunities for employment In said
industry, there is no unusual or extraordinary demand for employees
therein, instruction and training in subject being offered also by many
other correspondence schools, as well !Is unh·ersities and colleges, and the
industry and the trade unions also supplying additional workers; even
assuming that the industry could absorb 5,000 new workers a year, it was
doubtful, in view of the large number of persons seeking to enter It, that
the major portion of its 2,000 annual graduates would be able to obtain
employment, and in no event could such graduates be assured thereof;
.and
(b) Represented that its .said school was under the direction and supervision
of the industry and was conducted In cooperation therewith;
Facts b(ling that, while it maintained as a part of its organization a group of
individuals holding responsible ·positions in the indust:r;y, and known as
Its "Board of Governors," which, at bi-monthly meetings, discussed various
school matters and offered suggestions and ct·itlclsms, the worlc of such
"Board," generally speaking, was advisory only: it did not undertake to
direct or supervise In detail operations of the school, and the companies with
which its Individual members were connected fell far short of constituting
the entire industry; though occupying prominent places therein; and while
certain individuals In the industry had evinced Interest In the school and
cooperated with it to a limited extent, there had been no cooperative
action by it as such, and no member thereof had contribut£>d in any way
to its financial support;
With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public, and to cause It, as a result of the erroneous belief thus
1

Amended.
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engendered,· to purchase its course of study, whereby trade was diverted
unfairly to it from its competitors:
Ileld, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and constituted unfair methods of competition In commerce and unfair and deceptive acts and practices therein.

Before Mr. Miles J. Furnas, Mr. Arthrur F. Thomas, and Mr. Johtn
W. Addison, trial examiners.
Mr. William L. Pencke for the Commission.
Mr. RichardS. Ol-dbm·g, of Chicago, Ill., for respondent.
A:MENDFJ> CollfPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Refrigeration & Air
Conditioning Institute, Inc., a corporation, hereinafter referred to
as respondent, has violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its amended complaint,
stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Refrigeration & Air Conditioning Institute, Inc., is a corporation, organized, existing, and doing business
under and by virtue of the laws of the State of Illinois, with its
office and principal place of business at 2150 Lawrence Avenue in
the city of Chicago, State of Illinois.
PAR. 2. Respondent is now, and has been for more than 4 years last
past, engaged in the sale and distribution in commerce between and
among the various States of the United States of courses of study
and instruction in the subjects of air conditioning and refrigeration
and subjects connected therewith or incident thereto, which said
courses of study and instruction are pursued by correspondence
through the medium of the United States mail. Respondent, in the
course and conduct of said business during the time aforesaid caused
and does now cause its said courses of study and instruction together
with books and material connected therewith to be transported from
its said place of business in Illinois to, into and through States of the
United States other than Illinois to the purchasers thereof in such
other States.
PAR. 3. During the time above mentioned, other individuals, firms,
and corporations in various States of the United States have been
and are engaged in the sale and distribution in commerce between and
among the various States of the United States and in the District of
Columbia of courses of study and instruction in air conditioning and
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refrigeration and in subjects pertaining to various trades, callings,
and pursuits and in preparation for work and positions of various
kinds, all of which said courses of study and instruction are given
and pursued either in whole or in part by means of correspondence
through the medium of the United States mail. Respondent has
been, during the time aforesaid, in substantial competition in commerce between and among the various States of the United States in
the sale of its said courses of study and instruction with such other
individuals, firms, and corporations.
PAR. 4. Respondent, in soliciting the sale of and in selling its said
courses of study and instruction, has made numerous misleading representations by one or more of the following methods, to wit: through
its representatives engaged in soliciting the sale of such courses; in
advertising matter caused by respondent to be published in newspapers and magazines circulated among the general public, including
prospective students, in various States of the United States; in printed
matter circulated by respondent by mail or otherwise to prospective
students, enrolled students and others in various States of the United
States; in radio broadcasts to members of the public generally.
Among such misleading representations made by or through one or
more of the said methods are representations that import or imply:
1. That the person solicited has been specially selected to take the
·course offered and that all those solicited and enrolled are specially
selected.
2. That jobs are available for students who complete respondent's
instruction and that such students are given preference in available
jobs by members of the industries involved by actual employment.
3. That laboratory work given at respondent school may be taken
by the student upon completion of the home study regardless of
whether payments have been made in full.
4. That immediate enrollment is necessary in order to secure the
training offered or that opportunity to enroll will not be available
later because enrollment will not then be accepted.
5. That starting pay that may be expected by students who finish
respondent's course is higher than it is in fact.
G. That little previous education is necessary in order to success·
fully pursue and finish the course offered or that apparent educational
deficiencies will not be a bar thereto.
7. That the manufacturers -\vhose officials have endorsed or commended respondent's course have agreed to give employment to re•
spondent's graduates or a large part thereof.
8. That the salesman or other representative of respondent will call
back and assist the student solicited in his studies.
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9. That respondent's so-called Board of Governors, composed o:f
1
officers or employees of certain manufacturers, is in full charge of
respondent school; that it is in direct .and actual charge of the work o:f
instruction; that it is appointed by and acts on behalf of the industry
or the so-called endorsers as a whole; or that its status is other than
it is in fact.
10. That the student solicited may elect and arrange to spend extra
time at the laboratory of respondent school in addition to that regularly provided.
11. That the manufacturers in the industry whose officers or employees have given letters commending respondent's course actually
sponsor the school or contribute financially to the upkeep of the samn
or to the cost of instruction.
12. That the size of the institution conducted by respondent is
greater than it is in fact; that respondent school occupies the entire
space in the buildings depicted in its literature and a:dvertisements;
and that a certain building so depicted in some of its literature is
actually built and in use.
13. That the school operated by respondent was founded by or is
operated by the industries involved, or by the concerns whose officials
have endorsed the same.
14. That the)ndustries involved absorb and will absorb all of the
graduates o£ respondent school or that approximately 5,000 graduates
of the school can and will be so absorbed annually.
15. That all the openings for employment arising and existing ann11ally in the industries involved of the kind. for which respondent's
training qualifies its students
be filled by graduates of respondent school or that respondent has been authorized by said industries
to prepare and furnish men for all of such openings.
16. That all o£ respondent's graduates haYe found employment in
the industries involved.
17. That respondent school does and will obtain jobs for its
graduates.
18. That a refund will be made of money paid by students who sign
respondent's enrollment blanks if the students are unable to proceed
with the training or cannot assimilate the same or that payments will
be suspended during unemployment or other events preventing the
continuance of payments, or, if"the student uesires to discontinue the
rourse after starting, further payments will be canceleu.
19. That the contract caused by respondent to be presented to and
signed by prospective students is a mere application for the training
offered and not a contract and is merely preliminary and of no further·
binding effect on those signing the same.

'"ill
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20. That there is a great demand for men in the industries involved
or that the demand is much greater than it is in fact.
21. That respondent school is the only one of the kind having
endorsements from manufacturers or their representatives.
22. That by enrolling in respondent school, the student is accepting the chance of a lifetime and that by graduating therefrom his
future is assured.
23. That the home study course conducted by respondent is the only
one of the kind having shop training in connection therewith.
24. That the training given by respondent qualifies students thereof
ns engineers in the fields involved and that by taking respondent's
training jobs as engineers can be procured.
25. That the employment opportunities stressed by respondent in
its advertising matter and by its salesmen are in the manufacturing
plants in the industries involved.
26. That the number of students accepted by respondent is limited
to the number of openings for employment in the industries involved
and available to those who graduate.
27. That the value or cost of laboratory equipment in respondent
school is greater than it is in fact.
28. That transportation cost of the student to and from Chicago
for laboratory training is paid by respondent.
29. That a so-called limited quota of enrollments is employed by
respondent and applied to restrict the number thereof so that those
\tho finally graduate will not exceed the demand for such graduates
in the industries involved.
30. That respondent school is the official training agency of the
refrigeration and air conditioning industries.
31. That all of certain listed manufacturers had officially endorsed
respondent's training.
32. That respondent school solicits and enrolls only a comparatively small number of students.
PAR. 5. Among the statements of respondent in its radio broadcasts,
advertising matter or literature, circulated or published at one time
or another as aforesaid, which import or imply one or more of the
foregoing representations or which encourage such representations by
its salesmen or furnish a background therefor, are the following:
• • • In fact, in the last three years, Air Conditioning installations have
Increased more than FOURTEEN HUNDRED PERCENT! BUT, with this wonderful
growth, a serious problem has arisen, for now the Industry finds that there are
not enough trained men available to carry on its work. Recent surveys show
that from five to seven thousand additional trained men will be needed EVERY
Yl!lAR for at least the next 10 years. •
• • To meet this deruand a nation·
wide training progt·am, officially endorsed and recommended by more than a

REFRIGERATION & AIR CON.OITrO!NiNG I'Ns.TITUTE, INC.

599

Complaint

..594

hundred leading manufacturers, is now being carried on, to create the new type
rraftsman SO badly needed * * * MEN ARE BEI:NG SELECTED FOR THIS TRAINING

* * *

NOW!

• • • with one or two widely :scattel·ed exceptions every single student
who has completed our training, and attended the laboratory in Chicago and
received his diploma, has made an immediate and highly satisfactory connection
in this industry • • *

*

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

'l'his program, endorsed by over 50 lending manufacturers and directly superyise<l by Engineers appointed by the!le manufacturers consists of • • • etc.
• • • while many men are needed, the Board will accept only those whom
they think will be successful in this field, • • •

•
•

..

•

•

•

•
•

•

Qualified men are being selected for training

•

•

•

NOW

•

•

•
•

•

•

• • • the most modern and complete laboratory of its kind in the world:
$100,000 of equipment in actual operation; • • •

.

•

•

.

•

We carefully select the men we train .

..

.

•

•

.

..

•

•
•

A few men in this locality will be accepted for training under arrangements
with 20 of largest manufacturers by the Refrigeration and Air Conditioning
Institute • • •.

..

•

..

•

..

..

•

Wanted immediately-Several ·men to train under direct supervision of
factory engineers, appointed by arrangement with 50 leading manufacturers.
Those qualifying will be prepared by Refrigeration and Air Conditioning
Institute, • • •.
The Refrigeration and Air Conditioning Institute was founded at the request
uf seveml well-known manufacturers of refrigeration and air-conditioning equipment, and is conducted for the purpose of providing the industry with men • • • •

•

.

•

•

•

•

..

..

•

'The Only School Offering "Officially Endorsed" and Industry-Supervised
Training.

..

..

•

..

Fifty leading manufacturers in the industry cooperated with us In making possible a complete tmining program that prepares for ACTUAL JOBS and includes
,a national placement service.

•

•

•

•

•

..

..

•

•

•

Wanted Immediately-Right now-there exists an urgent need ~or men to
sell, install, and service new types of equipment In a new, fast growing industry
but only especially trained men are needed-men who have had complete
theoretical training and also practical experience on operating equipment.
1\Ien are being selected for training now • • •. If you are interested tn
where this opportunity exists and how you can prepare for good paying positions In that fleld-\\Tite to Industrial Training Corp.

..

•

* • •.

•

•
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Help Wanted-Men
Men wanted immediately-Men mechanically inclined to train for good paying
positions in a new and fast-growing industry. Training includes practical experiencepn operating equipment. For complete information write to Refrigeration and Air Conditioning Institute • • •.

•

•

•

•

•

•

•

•

•

•

Supervised by an Industry Appointed Board of Governors-The manufacturers
endorsing Refrigeration and Air Conditioning Institute Training assist in the
supervision o{ the training through • an industry-appointed Board of
Governors • • "'·

•

•

•

•

•

•

•

•

•

•

•

*

•

•

•

•

•

•

•

•

•

• • • Tpe Refrigeration and Air Conditioning Institute also furnishes your
transportation • * •.
• • • Well-paid positions in estimating, installation, service engineering
and maintenance on many new types of mechanical equipment are open to the
properly trained men • • "'·
'l'he purpose of 'this program is to provide the air-conditioning industry with
men who have been specially trained to handle installation, maintenance, and
service engineering • • •.

•

•

•

•

•

•

• • • we are accepting for training only nien of good character, fair education, • • •.

•

•

•

•

•

as well as others of like tenor or effect or which carry implications of
the kind embraced in one or more of the misleading representations
enumerated in the preceding paragraph of this amended complaint.
PAR. 6. In truth and in fact-no special selection is or has been
made of prospective students who are interviewed by respondent's
salesmen and solicited to enroll for training by them, but generally
speaking, all who make inquiry in response to respondent's adver.tising efforts, as aforesaid, are interviewed and solicited to enroll;
generally speaking, jobs in the industries involved are not available
for all students who complete respondent's instruction or for the
great majority thereof, nor do members of such industries, generally
speaking, give preference to respondent's graduates by furnishing
them employment; respondent requires payment in full before students are eligible to take laboratory training and does not permit such
training to be taken until payment has been made in full; in order
to be accepted by respondent, it is not necessary or required that
prospective students enroll immediately when first called upon by
respondent's representatives; the subjects involved in respondent's
training not only require a considerable degree of jntelligence and
the ability to concentrate and study systematically and persistently
but also require some knowledge of chemistry, physics, and high
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school mathematics, which have not ordinarily been acquired by
students having little previous education or only a common school
education; the so-called endorsing manufacturers have not and do
not furnish employment to all of respondent's graduates or to a
large part thereof but only in a comparatively few instances; it is
not a part of respondent's system of training for the salesmen or
other representatives of respondent to call back and assist students
in their work; respondent's so-called board of governors is not in
direct charge of respondent school or of its instruction and does not
govern the school, but acts in a mere advisory capacity; neither does
said board represent the industry as a whole or the so-called endorsing manufacturers as a group; but only the individual concerns with
which the members thereof are connected; respondent does not provide for or permit the taking of extra laboratory work but only
provides that given to all students in regular course; respondent's
so-called endorsing manufacturers do not sponsor respondents school
or contribute to the upkeep of the same or to the cost of instruction;
the buildings occupied by respondent school and depicted in its
advertising matter as such are not entirely occupied by respondent
but are also occupied by other associated schools; O)le picture of a
building, formerly used by respondent in its advertising matter, was
from a drawing of a proposed building that was never built;
respondent school was not founded· by nor is it operated by the.·
industries involved or by the concerns whose officials have endorsed
the same; the industries involved have not· and do not absorb all
of respondent's graduates or approximately 5,000 of them annually; all openings for employment in the industries involved are not
filled by respondent's graduates nor is respondent authorized by said
industries to prepare and furnish men for such openings as may
exist; all of respondent's graduates have not found employment
in the industries involved; respondent does not in practice obtain
jobs for its students but merely attempts to assist therein; respondent
does not make a ·practice of refunding money paid by students who
are unable to proceed with the training or who find that they
cannot assimilate the same, nor are pa;pnents generally suspended
during students' unemployment or other events preventing the continuance of payments, nor are further payments canceled as a general practice when students desire to discontinue the course, but, in
practice, respondent generally attempts to collect the amounts called
for on all contracts or to make some compromise settlement thereon;
the so-called application signed by students is a contract for the
payment of the price of the course in full, including transportation to
and from Chicago, and becomes final upon acceptance by respondent
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without further action or election by the applicants involved; there
is not now, nor has there been for the last year or 2 at least, any
great demand for men in the refrigeration and air conditioning
industries or for new men not already connected therewith or that is
not capable of being principally supplied through regular channels
in the industries involved; respondent school is not the only school
of the kind that has endorsements from manufacturers; it is incorrect
and greatly exaggerated to represent that by enrolling in respondent
school one is accepting the chance of a lifetime and that by graduating therefrom one's future is assured; respondent school is not the
only one of the kind having shop training in connection therewith;
respondent's training is not such as
qualify graduates thereof as
"engineers" under the usual acceptance o£ that term nor engineering
training in the sense that students thereof receive the same kind and
grade of training as given in colleges and universities granting degrees in engineering but is in the nature of· a trade school offering
training tending to qualify students for jobs as mechanics or service
men; comparatively few of respondent's graduates have found employment in manufacturing plants of the industries involved; the
quota of students fixed by respondent as the limit of enrollments is
not such that those who graduate are in fact absorbed by employment
in the industries involved; the represented value of respondent's
laboratory equipment is based on alleged retail price valuation of
the equipment involved, rather than on actual present value or cost
to respondent since the ·equipment was purchased at prices greatly
below the alleged retail prices on which such represented valuation
is fixed; transportation cost to and from Chicago for laboratory work
is furnished and paid in advance by the student as a part of the
charge made by respondent for the training; the so-called limited quota
of enrollments is not employed and applied by respondent so as to
result in supplying only enough graduates who find or receive employment in the industries concerned but leaves out of account all
other sources of supply o£ new employees in such tndustries and is
grossly large and unreasonable if a really substantial percentage of
respondent's enrollees should graduate; respondent school is not
the official training agency of the refrigeration and air conditioning industries nor o£ the so-called endorsing manufacturers as a
group; not all of the manufacturing concerns listed by respondent
in its advertising matter as having endorsed its training had officially
endorsed the same but some so listed were concerns that had not given
official endorsement thereof and any endorsements involved were
merely the })e~sonal acts o£ individuals connected therewith; respondent's enrollments are not small when considered on a total and yearly

to

REIFRIGERATrON & AIR CONDIT']OIN'IN'G lNsrriTUTE, INC.

594

603

Findings

basis but are based on an annual quota of approximately 20,000
enrollments and made to appear small, restrictive, and selective by
dividing such total quota into areas extending over the !"'ntire United
States and then breaking down these divisions into monthly quotas.
P.AR. 7. The :foregoing acts and practices used by respondent in connection with the offering for sale and sale of its said courses of study
and instruction have had, and now have, the tendency and capacity to
mislead purchasers and prospective purchasers thereof into the erroneous and mistaken belief that such representations, as herein alleged,
are true, and to induce them to purchase and pursue such courses of
study and instruction on account thereof. Thereby trade is unfairly
diverted to respondent from competitors engaged in the sale in commerce between and among the various States of the United States and
in the District of Columbia of correspondence courses in air conditioning and refrigeration as ·well as from those engaged in such sale of
correspondence courses in subjects pertaining to various trades, callings
and pursuits and in preparation for work and positions of various
kinds. There are among the competitors of respondent those who in
the sale of their respective courses of study and instruction do not
similarly or in any manner misrepresent the same or matters pertaining
thereto. As a result of respondent's said practices, as herein set forth,
substantial injury has been and is now being done by respondent to
competition in commerce between and ·among the various States of the
United States.
PAR. 8. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice of the public and of respondent's competitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 7, 1939, issued and thereafter
served its complaint in this proceeding upon the respondent, Refrigeration & Air Conditioning Institute, Inc., a corporation, charging it
with the use of unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. Thereafter, on October 31,
1939, the Commission issued and subsequently served its amended
complaint in this proceeding upon said respondent, charging it with
the use of unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of the provisions.
of said act. After the issuance of said complaints and the filing of
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respondent's 'answers thereto, tec:;timony and other evidence in support
of the allegations of the complaints were introduced by William L.
Pencke, attol'l).ey. for the Commission, and in opposition to the allegations of the complaints by Richard S. Oldberg, att~rney for the respondent, before trial examiners of the Commission theretofore duly
designated by it, and the testimony and other evidence were duly
recorded and filed i~ the office of the Commission. Thereafter, the
proceeding regularly came on for final hearing before the Commission
on the original and amended complaints, the answers thereto, testimony
and other evidE>nce, report of the trial examiners upon the evidence
and the exceptions thereto, briefs in support of the complaints and in
opposition thereto, and oral argument before the Commission; and the
Commission having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is irr the interest of
the public and makes this its findings as 'to the facts ~nd its conclvsion
drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Refrigeration & Air Conditioning Institute, Inc., is a corporation organized, existing, and doing business
under and 'by virtue of the laws of the State of Illinois, with its
office and principal place of business located at 2150 Lawrence Avenue,
in the city of Chicago, Ill. Respondent is now, and since 1935 has
been, engaged in the sale and distribution of correspondence courses
of study and instruction in refrigeration and air conditioning.
Respondent causes, and since 1935 has caused, its courses of study
and instruction, when sold, to be transmitted from its place of business
in the State of Illinois through the United States mails and by other.
means to the purchasers thereof located in various other States of the
United States and in the District of Columbia. Respon.dent maintains, and siiice 1935 has maintained, a course of trade in its courses
of study and instruction in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 2. Respondent is now, and since 1935 has been, in substantial
competition with other corporations and with firms and individuals
engaged in the sale and distribution,-in commerce among and between
the various States of the United States and in the District of Columbia,
of correspondence courses of study and instruction in the subjects
of refrigeration and air conditioning.
PAR. 3. Respondent's course of study consists primarily of a series
of lessons to be pursued by the student in his home. Upon the completion of the series of lessons a period of shop training and instruction
i~ given the student at respondent's school in Chicago. Originally,
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this shop training was limited to 2 weeks but subsequently it was increased to 4 weeks. Twelve to 18 months are usually required for the
completion of the entire course of study.
In the course and conduct of its business and for the purpose of
promoting the sale of its course of study; respondent inserts advertisements in newspapers having a wide circulation and also advertises
exteneively by means of radio programs. These newspaper and radio
advertisements are primarily for the purpose of arousing the interest
of prospective purchasers in respondent's course of study, and of
causing such prospective purchasers to make .inquiry of respondent
for additional information with respect to the course.
The actual solicitation of prospective purchasers is conducted by
respondent almost entirely through agents or solicitors located in
various sections of the United States, these agents being designated
by respondent as field representatives. For the purpose of contacting
prospects and selling them the course of study, respondent has divided
the United States into numerous sales districts, with field representatives located in each of these districts. Respondent customarily has
in its employ approximately 150 field representatives, all of whom are
compensated on a commission basis.
Among and typical of the statements and representations made by
the respondent in its newspaper advertisements and radio programs .
are the following:
[Newspaper advertisements]
Also--more than 70 of the leading manufacturers in this industry are "officially" endorsing and recommending ll-A-C-1 training because they know that
under such supervision, any man taking it is going to be trained exactly as they
wnnt him trained.
Again !-Isn't it reasonable to suppose that after "officially" endorsing this
1'raining that these same 70 manufacturers-and their thou~nnd~of. distributors
and dealers, everywhere-will give our graduates the preference when they have
jobs to fill, everything else being equal, of course.
And trained men are needed-don't overlook that-hundreds of them, In fact.
But first they must be trained-and trained right. That's our job. And that's
the reason for this nd-we are looking for men wi.Jo are really interested.
llecau"e of our pledge to these manufacturers to be extra careful we are
nccepting for training only men of good character, fair education, and with some
mechanical ability.

•

•

•

•

•

•

•

•

•

•

•

•

•

WantPd Immediately-several men to train under direct supervision of factory
engineers, appointed under arrangement with leading manufacturers. Those
qualifying will be prepared by Refrigeration and Air Conditioning Institute

• • •
•
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Fifty leading manufacturers in the industry cooperated with us in making
possible a complete training program that prepares for ACTUAL JOBS and includes
a national placement service.
The type of training is offered that employers in this industry want their
men to have. Its success is p~;,oven by the fact that all of the graduates in the
Chicago District are already employed in permanent, good pay jobs. All tools
and equipment furnished without charge.

•

•

•

•

•

•

•

To our knowledge the Training offered by the Refrigeration & Air Conditioning
Institute, of Chicago, iS THI!J ONLY ONE IN THE ENTIRE AIR CONDITIONING FIELD THAT
IS ACTUALLY D•RECTED AND SUPERVISED BY ENGINEEI!S AND EXECUTIVES WORKING
I<lGHT IN THE INDUSTRY.

[Radio continuities]
• • • In fact, in the last three years, Air Conditioniug lnstallatirms have
increasPd more than FOURTEEN HUNDRED PimCENT! nut, with this wonderful
growth, a serious problem has arisPn, for now the Industry finds thnt the1·e are
not enough trained men available to carry on it:s work. Hecent sun·e~·s show that
from five to seven thousand ADDITIONAL tmined men will be needed EYUlY YEAR
for the next TEN yPars • * • To meet this demand a nation-wide training
program, officially endorsed and recommendt>d by more than a hundred leading
manufacturers, is now being carried on, to create the new type craftsman so
badly nPPdPd * * * ME:'< ARE BUNG SF..LEC.'TED FOU THIS TRAINING, NOW! * * *

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

•

*

•

•

. As I understand it, this training :vrogram is directed and suvervised by engineers and executives working right in the industry. Is that true?
Yrs, that's right! And these men were actually appointed by the presidents
of some ol the manufacturers who endorse this program ff,T the very purpose
of directing and suprrvising the training, to make sure the men taking it .are
trained. Preliminary instruction is followed by practiral !':hop work in what are
probably the largrst and most m~dern ~-;hops ol their kind in the world! AND
MEN AHI!J BJ.:ING SELECTED FOR THIS TR-'\INING, NOW I
As you p1·obnbly know, refrigeration and air conditioning is one of the fastest
growing bu::;inrsses tn America • • • but do you know also that so rapid has
been its growth that there ·are not enough trained men to carry on the work of
estimating, planning, Installing and service engineer·ing? That's the situation
right now. Consequently fifty of the leading manufacturers in the field are
cooperating with the RefrigeratiGn and Air Conditioning Institute in a training
program that will prepare the men needed for this work.

4. The Commission finds that through the use of these statements and representations and others of a similar nature, and through
oral representations made by respondent's field representatiyes to prospective purchasers, respondent has represented, directly or by implication, that there is a great and unusual demand in the refrigeration
and air conditioning industry for new employees; that as many as
5,000 or more new employees per year are needed in the industry; that
unusual and E'Xtraordinary opportunities for·E'mployment in the indusPAR.
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try are open to persons completing respondent's course of study, and
that employment in the industry is assured to such persohs; that respondent's school is under the direction and supervision of the industry, and is condutted in cooperation with the industry.
PAR. 5. There is a sharp conflict in the testimony on the question as
to the number of new employees which the refrigeration and air
conditioning industry 'may reasonably be expected to absorb each
year, and on the question as to the opportunities for employment.
which :;tre open to graduates of respondent's school. Testifying at the
instance of the Commission were a number of witnesses who were
well qualified to express an opinion on the subject and some of whom
held high positions in the industry. These witnesses were of the
opinion that the industry could not absorb 5,000 new employees per
year or any number approaching that figure.
A number of well qualified witnesses for the respondent were of the
contrary view, their opinion being that the industry should be able
to use 5,000 new employees annually for some years to come. Several
of respondent's witnesses held important positions with concerns engaged in the manufacture of refrigeration and air conditioning equipment. 'Vhile these latter witnesses were optimistic in their views on
the possibilities for employment in the industry, their testimony failed
to show that anything more than a negligible number of respondent's
graduates had been employed in the manufacturing plants represented
by the witnesses. In fact, it was only in exceptional and isolated .
instances that respondent's graduates had fom1d employment with
these companies. Nor was there any testimony indicating that any
substantial number of respondent's graduates had obtained pm;itions
with the sales agencies and service concerns throughout the country
which sell and service the products of these manufacturers.
In connection with its school, respondent maintains an employment
Rervice to assist its graduates in obtaining positions. From a survey
made by respondent in 1938, it appears that only about 26 percent of
respondent's graduates had been able to obtain employment in the
industry, and a similar survey made in 1939 indicated that not more
than 35 percent had been successful in that respect. A third survey
presented a more favorable picture. Between October Hl39 and June
1940, 1,090 persons graduated from respondent's school, and this survey indicated that during the same period, 1,099 graduates had found
employment in the industry. This latter figure, however, included
persons who had graduated during previous years as well as those who
had graduated during this particular period. There is no indication
in the record as to how many of the positions obtained by the 1,099
persons were of a permanent nature and how many were only
temporary.
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A factor which tends to limit the opportunities for employment
open to respondent's graduates is that the trade or labor unions themselves maintain trade schools for apprentices, and by means of these
schools the trade unions in many cases supply aU of the new men
needed for work of this character. A further factor is that in the
field of home refrigeration there has been a decided tendency among
manufacturers during recent years to enclose their machines in hermetically sealed containers, with the result that when in need of service
or repair such machines cannot be attended to by local service men
but must be returned to the manufacturer.
·
Approximately 2,000 students are graduated from respondent's
school each year. Not only are there many other correspondence
schools offering instruction and training similar to that offered by
respondent, but many universities und colleges also offer courses of
instruction and training in this field. The industry itself and the
trade unions supply an additional number of workers. Even if it be
assumed that the industry can absorb approximately 5,000 new workers
per year, it is doubtful, in view of the large number of persons seeking
to enter the industry, that the major portion of respondent's graduates
would be able to obtain employment.
The Commission is therefore of the opinion from the evidence that
while there are opportunities for employment open in the refrigeration
and air conditioning industry, there is no unusual or extraordinary
demand for employees in the industry. In no event can respondent's
graduates be assured of employment.
PAR. 6. Respondent's claim that its school is directed and supervised
by the refrigeration and air conditioning industry is based upon the
fact that the school maintains as a part of its org!\,nization a group
composed of individuals holding responsible positions in the industry.
This group is known as the school's "Board of Governors" and usually
consists of five members. At the meetings of the board, which are held
every 2 months, various matters in connection with the school are discussed, and suggestions and criticisms are offered by the members of
the board. Generally speaking, the work of the board is of an advisory
nature only. The board does not undertake to direct or supervise in
detail the operations of the school. The companies with which the
individual members of the board are connected, while occupying prominent places in the industry, fall far short of con~tituting the entire
industry.
The Commission finds that there is no substantial basis for respondent's representation that its school is conducted in cooperation with
the industry. Certain individuals in the industry have evinced interest
in the school, and have cooperated with it to a limited extellt, but
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there has been no cvoperative action by the industry as such. No
member of the industry has contributed in any way to the financial
support of the school.
PAR. 7. The Commission therefore finds that the claims and representations of the respondent with respect to its school and with respect
to the opportunities for employment open to the graduates of its
school, as set forth in paragraphs 3 and 4 herein, are grossly exaggerated, misleading, and deceptive.
PAR. 8. The Commission further finds that the use by the respondents of these representations has the tendency and capacity to mislead
and deceive a substantial portion of the purchasing public, and to
cause such portion of the public to purchase respondent's course of
study as a result of the erroneous and mistaken belief so engendered.
In consequence thereof, trade has been diverted unfairly to the respondent from its compet_itors.
CONCLUSION

The acts and practices of the respondent, as herein found, are all
to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission
upon the original and amended complaints of the Commission, the
answers of respondent, testimony and other evidence taken before tria]
examiners of the Commission theretofore duly designated by it, in
support of the allegations of said complaints and in opposition thereto,
briefs filed herein, and oral arguments by \Villiam L. Pencke, attorney
for the Commission, and by Richard S. Olclberg, attorney for the respondent, and the Commission having made its findings as to the facts
and its conclusion that saiJ respondent has violated the provisions of
the Federal Trade Commission Act.
It is ordereJ, That the respondent, Refrigeration & .Air Conditioning
Institute, Inc., a corporation, its office'rs, representatives, agents, and
employees, directly or through any cor·porate or other device, in connection with the o1fering fot· sale, sale and distribution in commerce,
as "commerce" is defmed in the Federal Trade Commission Act, of
its correspondence courses of study and instruction in refrigeration
and air conditioning. do forthwith cease and desist from:
1. Representing that there is a great or unusual demand in the refrigeration and air conditioning industry for new employees.
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2. Representing that unusual or extraordinary opportunities for employment in said industry are open to persons completing respondent's
course of study, or that employment in said industry is assured to such
persons.
3. Representing that respondent's school is under the direction or
supervision of said industry, or that respondent's school is conducted
in cooperation with said industry.
It is further or·dered, That said respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.

HOLLYWOOD RACKET MA:l\UFIAC'TURING CO., IN'C.
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THE MATTER OF

HOLLYWOOD RACKET l\1ANUF ACTURING COMPANY, INU.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3931.

Complaint, Oct. 19, 1939-Decision, July 11, 1941

Where a corporation engaged in interstate sale and distribution or tennis, badminton, and squash rackets, in the course of which business it purchased
and imported from Japan unfinished tennis rackets which were there made
according to its specifications, and which it further processed and completed
in accordance with the particular specifications or1:he order to be filled; in
course of aforesaid processing{a) Completely removed, obliterated, and covered up the words "Made In Japan"
which appeared upon handle or the racket when imported, and imprinted
thereon its name, "Hollywood Racket Mfg. Co.," and made use in its advertising material of legends "Hollywood Rackets" and "Hollywood Rncl•et
Mfg. Co.," without disclosing that said rackets were made in Japan, either
upon the products themselves or In any of its advertising; and
Where said corporation, engaged as aforesaid in the purchase and importing or
unfinished tennis rackets, the handles of which required further processing
in addition to that ·given the rackets described above{b) Sold said rackets, likewise, with no disclosure in advertising or otherwise
that they were originally made in Japan and imported Into this country;
With effect or misleading and deceiving a substantial portion or the purchasing
public, familiar with domestic manufacturers' long-established custom of
marking products of foreign origin, into the erroneous belief that said rackets
were products wholly made in the United States, for which It bad a decided
preference over those made in Japan or many other foreign countries, with
result that a substantial portion of said public purchased its said products,
and with effect of placing in the hands of unscrupulous and uninformed
dealers a means and instrumentality wh~reby such dealers were enabled
to mislead and deceive members of the purchasing public:
Held, That such acts and practices, as above set forth, were all to the prejudice
and injury of the public, and constituted unfair and deceptive acts and
practices in commerce.

Before Mr. Miles J. Furnas and Mr. 1Villiam 0. Reeves, trial
examiners.
M'l'. Maurice 0. Pearce for the Commission.
M'l'. Robert W. Fulwider, of Los Angeles, Calif., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Hollywood Hacket
- Manufacturing Co., Inc., hereinafter referred to as respondent, has
violated the provisions of the said act, and it appearing to the Uom-
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mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in
that respect as follows :
P ARAORAPH 1. Respondent, Hollywood Racket Manufacturing Co.,
Inc., is a corporation, organized and doing business under and by
virtue of the laws of the State of California. It has its principal
office and place of business at 7462 Melrose Avenue, city of Hollywood, State of California.
PAR. 2. Respondent is now and for more than 1 year last past has
been engaged in the sale and distribution of tennis, badminton, and
squash rackets. Respondent causes its said products, when sold, to
be transported from "its place of business in the State of California
to purchasers thereof located in various other States of the United
States and in the District of Columbia. At all times mentioned
herein, respondent has maintained a course of trade in said products
in commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 3. Respondent uses constituent P,arts and materials of both
foreign and domestic origin in its aforesaid rackets. Such foreign
parts and materials, when imported and received' by the respondent,
bear marks and imprints indicating the country of their origin.
Among such foreign-made parts used by respondent are racket
frames which are imported from the country of Japan and which
bear the mark "Made in Japan."
PAR. 4. In the course and conduct of its business, it has been and
is the practice of respondent to lacquer such imported racket frames
and place thereon a leather grip as well as stringing said racket
fra~es. In such processes the mark "Made in Japan" is obliterated
or concealed, and such rackets are then sold and distributed by the
respondent in commerce aforesaid without any marking thereon to
inform members of the purchasing public that the frames of said
rackets are of Japanese or foreign origin.
PAR. 5. A furthe~ practice of the respondent in connection with
the sale and distribution of its said rackets is to stamp or imprint
upon such rackets the legend "Hollywood Racket ~Ifg. Co." Respondent also issues and distributes among prospective customers
catalogues, circulars, price lists, and other advertising material which
contain legends representing that such rackets are manufactured at
the respondent's place of· business in Hollywood, Calif., and that
such rackets are wholly of domestic origin and manufacture rather
than foreign origin and manufacture. Among and typical of such
representations is the following: "Hollywood Hackets, Tennis, Badminton, Sq11ash, Hollywood Racket l\lfg. Co., Hollywood, California."
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In truth and in fact such rackets are not wholly of domestic origin
and manufacture, as the frames thereof which constitute the basic
part of such rackets are made in Japan.
PAR. 6. For many years last past there has been obtained among
manufacturers in the United States an established custom and practice of marking products of foreign origin in such manner as to
indicate that such products are in fact of foreign rather than domestic
origin. The purchasing public is familiar with and relies upon such
custom and practice and when products hear no marking indicating
that they are of foreign origin, the purchasing public assumes that
such products are of domestic origin.
PAR. 7. There is among the members of the purchasing public a
decided preference for products which are manufactured in the
United States over products manufactured in Japan or any other
foreign country.
PAR. 8. The practices of respondent in obliterating or obscuring
from its racket frames the legend "l\fade in Japan'' and in impriating on its rackets the legend "Hollywood Racket Mfg. Co." and in
using in its advertising material the legends "Hollywood Rackets"
nnd "Hollywood Racket 1\Ifg. Co., Hollywood, Californin," without
disclosing that the frames of such rackets are made in Japan, have
the tendency and capacity to and do 1nislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that respondent's rackets are wholly of domestic origin and
manufacture. As a result of such erroneous and mi:otaken belief,
Pngendered as herein set forth, a substantial portion of the purchasing public are induced to and do purchase respondent's products.
By the use of thP practices herein set forth, the respondent has
also placed in the hands of unscrupulous or uninformPd dealers a
means and instrumentality whereby such dealers have been and are
enabled to mislead and deceive members of the purchasing public.
PAn. 9. The aforesaid acts and practices of respondent are all to the
prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
REPORT, FINDINGS As

TO THE

FACTs, AND ORDEn

Pursuant to the provisions of the Federal Trade Commission Act,
the Fedt:>ral Trade Commission, on October 19, .A. D. 1D3D, issued and
subsequently Ecerved its complaint in this proceeding upon the re:;;pondent, Hollywood Racket Manufacturing Co., Inc., a corporation,
charging it with the use of unfair and decl'ptive acts and practices
in commerce in violation of the provisions of said act. After the
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iE'suance of said complaint and the filing of respondent's answer
thereto, testimony and other evidence in support of the allegations
of said complaint were introduced by William L. Pencke and C.
Robert Mathis, Jr., attorneys for the Commission, and in opposition
to the allegations of the complaint by Robert W. Fuh\ ider, attorney
for the respondent, before trial examiners of the Commission theretofore duly designated by it, and said testimony and other evidence
were duly recorded and filed in the office of the Commission. Thereafter, the proceeding regulnrly came on for final hearing before the
Commission on said complaint, answer thereto, testimony and other
evidence, report of the trial examiner Hpon the evidence, briefs, in
support of the complaint and in opposition thereto and oral arguments before the Commission; and the Commission having duly considered the matter and being now fully advised in the premises, finds
that this proceeding is in the interPo;;t of the public and makes this
its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS

TO THE

FACTS

PARAGRAPH 1. Respondent, Hollywood Racket Manufacturing Co.,
Inc., is a corporation organized and doing business under and by
virtue of the laws of the State of California. It has its princi'pal
office and place of business at 7462 Melrose Avenue, city of Hollywood, State of California.
PAR. 2. Respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of tennis, badminton,
and squash rackets. Respondent causes its said products, when sold,
to be transported from its place of business in the State of California to purchasers thereof located in various other States of the
United States and in the District of Columbia. At all times mentioned herein, respondent has maintained a course of trade in said
products in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 3. In the course and conduct of its business the respondent
purchases and imports unfinished tennis rackets made in Japan
according to the specifications of the respondent. These specifications include the selection, cutting, and bending of the wood, gluing,
the pr~paration of the bend and handles, pallets, and overlays, which
are then applied and shaped and the racket drilled. When such
rackets are imported into the· United States they bear upon the
handle thereof the legend "Made in Japan." Such rackets are further processed by the respondent when received by it. This processing consists of the application of wood filler and several coats of
lacquer, trimming with windings, and application of trade-marks
or brands. The handles of such rackets are covered with leather
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and the entire racket tested for balance and drilled or weighted
in accordance with the particular specifications of the order to be
filled. In the course of this processing the words "Made in Japan"
which appeared upon the handle of the racket when imported are
completely removed, obliterated, and covered up. These rackets are
usually sold unstrung, except in some instances where the dealer or
purchaser does not have facilities for stringing such rackets. On
the tennis rackets so described appears the name "Hollywood Racket
Mfg. Co." The respondent also publishes circulars and other advertising material bearing the notations "Hollywood Rackets" and
"Hollywood Racket Mfg. Co." The respondent does not disclose
that such tennis rackets are made in Japan, either upon said tennis
rackets or in any of its advertising literature.
At or about the time of the filing of the complaint herein or shortly
prior thereto, the respondent began the purchase and importation of
unfinished tennis rackets, the handles of which require further processing by shaping, gluing on of additional overlays, and weighting.
With the addition of this further processing the same procedure is
followed as hereinabove described in the finishing and marking of
such rackets. These rackets are likewise sold by the respondent
without any disclosure in advertising or otherwise that said rackets
were originally manufactured in Japan and imported into this
country.
·
PAn. 4. For many years last past, there has obtained among manufacturers in the United States an established custom and practice
for marking products of foreign origin in such a manner as to indicate that such products are, in fact, of foreign, rather than domestic,,
origin. The purchasing public is familiar with, and relies upon,
such cus_tom and practice, and when products bear no marking indicating that they are of foreign origin the purchasing public assumes
that such products are of domestic origin.
There is among the members of the purchasing public a decided
preference for products which are manufactured in the United
States over products manufactured in Japan or any other foreign
countries.
PAn. 5. The practices of the respondent in obliterating or obscuring from its racket frames the legend "Made in Japan" and in imprinting on its rackets the legend "Hollywood Racket Mfg. Co." and
in using in its advertising material the legends "Hollywood Rackets"
and "Hollywood Racket Mfg. Co." without disclosing that the frames
for such rackets are made in Japan, have the tendency and capacity
to, and do, mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that respondent's
rackets are wholly of domestic or1gm and manufacture. As the
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result of such erroneous and mistaken belief, engendered as herein
set forth, a substantial portion of the purchasing public are induced
to, and do, purchase respondent's products.
By the use of the practices herein set forth the respondent has also
placed in the hands of unscrupulous and uninformed dealers a means
and instrumentality whereby such dealers have been, and are, enabled to mislead and deceive members of the purchasing public.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of the respondent, testimony and other evidence taken before trial examiners of
the Commission theretofore duly designated by it, in support of the
allegations of said complaint and· in opposition thereto, and the report of the trial examiners thereon, briefs filed herein and oral argument before the Commission, and the Commission having made its
findings as to the :facts and its conclusion that said respondent has
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Hollywood Racket l\Ianufacturing Co., Inc., a corporation, its officers, directors, agents, representa. tives, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale and distribution of
tennis, badminton, and squash rackets in commerce, as "commerce"
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from :
1. Using the name "Hollywood Racket Mfg. Co." or any other
name of similar import or meaning on labels or in advertising of
tennis, badminton, or squash rackets or other similar products, with·
out clearly disclosing the foreign origin of such products.
2. Representing, in any manner whatsoever, that respondent's products are made in the United States when, in fact, such products are
manufactured in whole or in part in Japan or any other foreign
country.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commis~ion a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.

COLUMBIA PENCIL 00.

617

Complaint

IN TilE MATIER OF

BERTRAM A. STRAUSS, TRADING AS COLUMBIA PENCIL
COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 0.1<' AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket _jOSJ.

Complaint, Apr. 1. 19-)0-Decision, July 11, 1941

Where nn individual engaged in competitive interstate sale and distribution of
pencils; by circulars, IE'tterllend~. and other advertising material( a) Represented, prior to stipulation entered into with Commis,;ion to cease
and desist such representations, that he made and manufactured his said
products and owned and operated or directly and absolutely controlled the
plant or factory In which same were manufactured, through such st!ltements as "* • • direct from the factory nt a saving of 33%'/o," etc.,
wh<:'n in fact he did not manufacture the pencils he sold; and
(b) · Represt>nted his conceru as "l\Ianufacturers of Pencils for all Purposes,"
through statements to that effect, facts being that, while he was a manufacturer of ihe mechanical pencils which he offered and soltl, he was not
a manufacturet· of the othet· types thus dealt in, purchasing his supplies
of crayon pencils from others, and buying lend pencils from manufncturpr
thereof in completed form except fot· painting and adding of ferrule !lntl
eraser which he proceeded to do:
'Vith tend<:'ucy and capacity to mislead and deceive a substantia I number of
dealers and members of the purchasing public, who have a markPd prPference for dealiug directly with manufacturers, by rea:son of their belipf
that thereby lower prices 11nd other advantages may be obtained, into the
erroneous belief that <>aid representations were true, and into purchase
of a substantial quantity of said products, whPrPby trade was unfairly divetted to said indiYidual from his competitors, among whom there are
many who mauufacture their products and others who do not manufacture
snme or represent themselves as manufacturers; to the substantial iujnry
of competition in commerce:
Held, That l:'Uch acts and practicPs, as above set forth, were all to the prejudice 11nd injury of the public and competitors, and constituted unfair
methods of competition in commerce find unfair and deceptive acts and
practices therein.

Defore Mr. John 1V. Addison and Mr. Lewis 0. Russell, trial
examiners.
Mr. Jesse D.J(ash for the Commission.
Mr. Joseph Strauss, of New York City, for respondent.
CoMPLAINT

Pursuant to• the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Bertram A. Strauss,
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individually and trading as Columbia Pencil Co., hereinafter referred to as respondent, has violated the provisions of said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:
PARAGRAPH 1. Bertram A. Strauss is an individual trading and
doing business as Columbia Pencil Co., with his office and principal
place of business at 29 West Seventeenth Street, New York, State of
New York.
Respondent is now and for more than 2 years last past has been
engaged in the sale and distribution of pencils, including ordinary
lead pencils and mechanical or automatic pencils. Respondent causes
his products when sold by him, to be transported from his aforesaid
place of business in the State of New York to the purchasers thereof
·located in various other States of the United States and in the District
of Columbia.
Respondent maintains and at all times mentioned herein has maintained a course of trade in said products in commerce among and between the various States of the United States and in the District of
Columbia.
PAR. 2. In the course and conduct of his said business, the respondent has been and is in substantial competition with other individuals
and with firms and corporations also engaged in the sale and dis.
tribution of pencils in commerce among and between the various
States of the United States and in the District of Columbia. Among
such competitors are many who manufacture their products and
others who do not manufacture their products but who do not represent themselves to be manufacturers.
PAR. 3. In the course and conduct of his business and for the purpose of inducing the purchase of his said products, respondent has
made false and misleading representations that he is a manufacturer
and that his said products are manufactured by him, such representations being made by means of circulars, letterheads, billheads,
and other advertising material distributed among prospective purchasers. Among and typical of such false and misleading representations are the following:
FAMOUS
COLUMBIA PENCILS

Direct from the factory at a savlng·of 33~%.
Here is our story. We are selling thousands of business concerns throughout
the country, and we want you to become one of our customers. •
It Is our notion that a straight line Is the shortest, quickest, and most economIcal route fl'Om the factory to the ultimate consumer. Every time u product
. I
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makes a detour at a distributor, a special factory representative or dealer, the
cosT GOES UP-and You pay it. Therefore~ we have taken the middlemen 'by the
seats of their trouse1·s and tossed them out. We hope you ddn't mind.
Columbia Pencil Company, Manufacturers of Pencils for All Purposes.

In truth and in fact, respondent is not a manufacturer and does
not manufacture any of his said pencils. With the exception of his
mechanical or automatic pencils, respondent purchases all of his
pencils outright from manufacturers or from wholesalers and jobbers.
As to such mechanical or automatic pencils, respondent purchases the
parts from other parties and merely assembled such parts at his place
of business.
PAR. 4. There is a marked preference on the part of dealers and the
purchasing public for dealing with the manufacturer of products
direct, such preference being due to a belief on the part of such.
dealers and the purchasing public that thereby lower prices and other
.advantages may be obtained.
PAR. 5. The use by the respondent of the foregoing false and misleading representations has the tendency and capacity to and does
mislead and deceive a substantial number of dealers and members of
the purchasing public into the erroneous and mistaken belief that
such representations are true and into the purchase of a substantial
quantity of respondent's products. As a result, trade is diverted unfairly to respondent from his competitors, and in consequence substantial injury has been done, and is being done by respondent, to
competition in commerce among and between the various States of
the United St&.tes and in the District of Columbia.
PAR. 6. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on April 4, 1940, issued and subsequently served its complaint in this proceeding upon respondent
Bertram A. Strauss, an individual, trading as Columbia Pencil Co.,
charging him with the use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After
the issuance of said complaint and the filing of respondent's answer
thereto, testimony and other evidence in support of the allegations
of the complaint were introduced by the attorney for the Commission
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and in opposition thereto by the attorney for the respondent before
examiners of the Commission theretofore duly designated by it, and
said testimony and other evidence were duly recorded and filed in
the office of the Commission. Thereafter the proceeding regularly
came on for final hearing before the Commission on the said complaint, the answer thereto, testimony and other evidence; report of
the trial examiner, and brief in support of the complaint (respondent
not having filed brief and oral argument not having been requested);
and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Bertram A. Strauss is an individual
doing business under the name and style of Columbia Pencil Co.,
with his principal place of business at 29 'Vest Seventeenth Street,
New York, N. Y. Respondent for a number of years last past has
been engaged in the sale and distribution of pencils.
PAR. 2. In the course and conduct of his business respondent has
transported or caused to be transported from his place of business
in the State of New York pencils of various types sold by him to
purchasers thereof located in other States of the United States and
in the District of Columbia, and has maintained a constant course of
trade in such pencils in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 3. For the purpose of inducing the purchase of his said
products respondent has, by means of cirr.ulars, letterheads, and
other advertising material distributed among prospective purchasers,
made various representations in connection with the sale of such
pencils. Respondent commenced his present business in 1931 and in
1936 and prior thereto made representations such as:
FAMOUS
COLUMBIA PENCILS

direct from the factory at a saving of 33%%
Here is our story: We are selling thousands of business concerns throughout
the country, and we want you to become one of our customers.
It Is our notion that a straight line Is the shortest, quickest, and most
economical route from the factory to the ultimate consumer. Every time a
product makes a detour at a distributor, a special factory representative or
llealer, the cosT GOES UP-and YOU pay it. Therefore, we have taken the middlemen by the seats of their trousers and tossed them out. We hope you don't
mind!
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At the time such representations were being made respondent did
not manufacture the pencils offered for sale and sold by him. By
stipulation to· cease and desist entered into with the Federal ':frade
Commission and approved on August 3, 1936, respondent agreed to
cease and desist from the use of representations such as those set
out above or of any other statements of similar meaning "so as to
import or imply that the said Bertram A. Strauss makes or manufactures said products or that he actually owns and operates or
directly and absolutely controls the plant or factory wherein said
products are made or manufactured."
In 1939 respondent, by the aforesaid means, made and circulated
representations such as:
COLUMBIA PENCIL CO.

:\Ianufacturet·s of Pencils for all Purposes
PAR. 4. At the time respondent represented himself to be a manufacturer of pencils for all purposes he was engaged in offering for
sale and selling crayon pencils, lentl pencils, and mechanical pencils.
Respondent did not, and does not now, manufacture the crayon pencils sold by him but purchases his supplies of such products from
others. The lead pencils offered for sale and sold by respondent
are purchased by him ft·om a manufacturer thereof in completed
form except that they are unpainted and have no ferrule and eraser.
Respondent proceeds to paint or lacquer the pencils so purchased and
add· ferrules and rubber erasers thereto.
'Vith respect to mechanical pencil~ sold and offered tor sale by
respondent, responuent purchases plastic tubing in pieces several
feet in length which his employees cut into appropriate lengths and
subject to various rlrawing and forming processes by which pencil
barrels and caps for mechanical pencils are produced. The ferrules
and clips for such pencils are made by respondent's employees from
brass strips and then attached to and made a part of the barrel and
cap produced as stated above. To complete the pencil a mechanical
action for holding the necessary lead is purchased from others and
inserted in the barrel. A connecting link is provided bet\Yeen the
cap and barrel and an eraser and leads are supplied. This is substantially the process followed by other manufacturers of mechanical
pencils.
In the circumstances stated the Commission finds that the respondent is a manufacturer of mechanical pencils offered for sale and
sold by him but is not a manufacturer of the other types of pencils
which he offers for sale and sells.
PAR. 5. Respondent has been, and is, in substantial competition
with other individuals and with firms and corporations also engaged
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in the sale and distribution of pencils in commerce among and· between the various States of the United States and in the District of
Columbia. Among such competitors are many who manufacture
their products and others who do not manufacture their products
but who do not represent themsehes to be manufacturers.
PAR. 6. There is a markeJ preference on the part of dealers and
the purchasing public for dealing directly with the manufacturer
of products purchased, such preference being <.Iue to a belief on the
part of such dealers and the purchasing public that thereby lower
prices and other advantages may be obtained.
PAR. 7. The use by respondent of the false and misleading representations as aforesaid has· the tendency and capacity to mislead
and deceive a substantial number of dealers and members of the
purchasing public into the erroneous and mistaken belief that such
representations are true and into the purchase of a substantial quantity of respondent's products. As a result trade is unfairly diverted
to respondent from his competitors and in consequence substantial
injury .has been done, and is being done, by respondent to competition,
in commerce among and between the various States of the· United
States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, testimony and other evidence in support of the allegations
of said complaint an(1 in opposition thereto taken before an examiner
of the Commission theretofore duly designated by it, report of the
trial examiner, and brief in support of the complaint (respondent
not having filed brief and oral argument not having been requested), and the Commission having made its findings as to the
facts nnd its conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That respondent Bertram A. Strauss, individually,
and trading as Columbia Pencil Co., or trading under any other
name, his representatives, agents, and employees, directly or through
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any corporate or other device, in connection with the offering for
sale, sale and distribution of pencils of any type in commerce, as
"commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from r~presenting directly or indirectly,
by the use of the words or terms "manufacturer," "direct from the
factory," or any other words or terms of similar import or meaning,
that respondent is the manufacturer of any such prouuct which is
not in fact manufactured in a plant owned and operated or directly
and absolutely controlled by him.
It is further ordered, That respondent shall, within 60 days after
the service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which
he has complied with this order.

.·
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OF

REX DRUG COMPANY, AND LOUIS PODROFSKI, INDIVIDUALLY AND TRADING AS REX DRUG COMPANY, AND
AS AN OFFICER THEREOF
COMPLAINT, FDfDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
01!' SEC. ~ OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914
Doch·et 4·112.

Complaint, Oct. Hi,

1.'140-Deci.~ion,

July 11, 1941

1\"hPI'P n l"orporation :md an indiYillnnl, who was p1·e~idPnt and treasurer
thereof nnd directl'd a]l(l controlled its polieies nnd practices, engaged in
intE'rstate sale an1l distribution of various m!'11icinal pr~>varations, including one designated "Rl'x l'erio Pills," for treatment of delayed menstruation; by m!'au:,; of ad\·ertiRPments disseminated through the mails, in
periodicals, and by cil'cnlars, leaflets, pamphlets, and other advertising
literature; in cooperation with one another~
( '') H<>presentl'tl, llirl'ctly or by implication, thn t their said preparation constituted a comret!'nt and effective treatml'nt for delayed, scanty, and painful
mPustruation, :mll that it was safe nml harmless;
The facts being it was not a competent or effective treatment for said condition, and was uot safe or harmless, in that it contained certaiu (]rugs, use
wher!'of under . the conditions pre:;cril.Jed in said ad\·ertisements or under
;;uch <:olltlitions ns ure customary or u:mal, mi~ht result in gastro-intestinnl
disturl.Janc!'s ami exce~;;ive cong!'stion an1l hemorrhage of the pelvic organs,
und, where u:>!'d t<.l interfere with pregnancy, might result in uterine infection an <I blood poh;uning or other serious and irreparable injury t<l health;
and
(b) Failed to rev Pal filets material in the light of such representations, and
that th!' use of said preparation under prcserib!'d or usual conditions
might result in said ;;erious and irreparable injury;
With effect of mi~lending and tlecPiYing a sul.Jstantial portion of the purchasing
vuhlic into the belief that their sail! prevarutiou pos;;essed properties which
it dill not in fact pos;;ess, and that it was safe and harmless, when such was
not the fact, ami with result, that, l.Jecnuse of such l.Jelief, said public
purchased substantial quantities of their preparation:
Held, That ;;uch act.s and practices, under the circumstances set forth, were all
to the prejudice and injm·y of the pul.Jiic, and constituted unfair and
tl!'c!'pth·e nets and vructices in commerce.

Defore Mr. Arthur F. Thoma.~, trial examiner.
Mr. lVilliam L. Taggart for the Commission.
Jacobson, Merrick, Nierman & Silbert, of Chicago, Ill., for
re::;pondents.
Col\IPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Rex Drug Co., a
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eorporation and Louis Podrofski, individually and trading as Rex
Drug Co., and as an officer of Rex Drug Co., a corporation, have
violated the provisions of the said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
1·espect as follows:
PARAGRAPH 1. Respondent Rex Drug Co. is a corporation organized
and doing business under the laws of the State of Illinois, with its
principal office and place of business located at 201 East Thirty-fifth
Street, Chicago, Ill.
Respondent Louis Podrofski is an individual trading as Rex Drug
Co. with his principal office and place of business located at 201 East
Thirty-fifth Street, Chicago, Ill. Respondent Podrofski is also president and treasurer of the corporate respondent Rex Drug Co. and
directs and controls the policies and practices of the corporate
respondent.
The respondPnts have acted in conjunction and cooperate with each
Dther in carrying out the acts and practices hereinafter alleged.
PAR. 2. Respondents are now and for more than 2 years last past
have been engaged in the sale and distribution of various medicinal
preparations, including a preparation designated Rex Perio Pills,
intended for use in the treatment of delayed menstruation. Respondents cause and have caused their s·aid preparation, when sold, to be
transported from their place of business in the State of Illinois to
the purchasers therfof located in various other States of the United
States and in the District of Columbia. Respondents maintain and
at all times mentioned herein have maintained a course of trade in
their said preparations in 'commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct o£ their aforesaid business, the
Tespondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements
-concerning their said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act; and respondents have also disseminated and
nre now disseminating and have caused and are now causing the
dissemination of false advertisements concerning their said product,
by various means, for the purpose of inducing and which are likely
to induce, directly or indirectly, the purchase of their said product
in commerce, as commerce is defined in the Federal Trade Commission Act. Among and typical of the false, misleading, and deceptive statements and representations contained in said false advertisements, disseminated and caused to be disseminated as hereinabove
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set forth, by the United States mails, by advertisements in periodicals and by circulars, leaflets, pamphlets, and other advertising literature are the following:
Ladies • • • For abnormally Delayed Periods. REX PERIO PILLS used for
many years by many women all over the country for the relief of ABNORMAI.LY
DELAYED, SCANTY, and PAINFUL llfENSTRUATION PERIODS, when due to unnatural
causes.
Rex Perlo Pills have given timely relief to many c~msiderably past due,
abnormally delayed periods and are pr·aised highly by many women all over
the country because they were not disappointed in their time of need, and for
this reason tell one another how good they are for relief of abnormal, unnatural
delay..
This non-foeticidal compound Is composed of time tested ingt·edients, such as
have been In use by many physicians in their practice for many years. It contains no 'Opiates, no dope, no narcotic, no habit forming drugs, so why take a
chance and maybe experience the fretfulness and jitters that are often caused
by unnatural delay? Order a box of Rex Perlo Pills at once and see for yourself the satisfactory relief they may bring you, which is just what women
want, not flashy and exaggerat~d claims.
We cannot begin to tell you about the many satisfied customers we have all
over the country and about the wonderful relief and satisfaction they report
from these pills, In their time of need. Nothing we can say about the satisfactory relief these pills afford will be nearly as convincing as your using them
yourself would be, and so sure are we that they will prove their satisfaction
to you, that we make this liberal offer of your money back in full on the first
box, it they fail to prove satisfactory.
Yon must agree with us that nothing could be more fair to you, and in
no other way except by trying them could you experience the satisfaction their
fine Ingredients, carefully compounded, will afford you, at this fretful trying
time, when you really need something excellent. Then too, absolute privacy
Is assured when ordering from us. No prying eyes or gossipy tongues to know
your business.
Some women keep these pills always on hand and take a few just before the
due time, so as to help obtain the relief of a full, unsuppressed period, free from
abnormal delay, which is so desirable. • • •
PAR. 4. Through the use of the foregoing statements and representations, and others of similar import not specifically set out herein,
the respondents have represented, directly or through inference, that
their said preparation constitutes a competent and effective treatment for delayed, scanty, and painful menstruation, and that said
preparation is safe and harmless.
PAR. 5. The foregoing representations are grossly exaggerated, false,
and misleading. In truth and in fact respondents' preparation does
not constitute a competent or effective treatment for delayed, scanty,
or painful menstruation. Said· preparation is not safe or harmless,
as it contains the drugs ergotin, extract of black hellebore, aloes, and
(1il of savin, in quantities sufficient to cause serious and irreparable
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injury to health, if said preparation is used under the conditions
prescribed in said advertisements or under such conditions as are
customary or usual.
Such use of said preparation may result in gastro-intestinal disturbances, such as catharsis, nausea, and vomiting, with pelvic congestion, congestion of the uterus, leading to excessive uterine hemorl'hage, and in those cases where said preparation is used to interfere
with the nor·mal course of pregnancy, such use may result in uterine
infection, with extension to other pelvic and abdominal structures
and even to the blood stream, causing the condition known as septicemia or blood poisoning.
Such use of said preparation may also produce a severe circulatory
eondition by the constriction of the blood vessels and contraction
of the involuntary muscles, often with poisonous effects upon the
human system, and tending to cause abortion in some instances, and
may result in severe toxic conditions such as hemorrhagic diarrhea
and in some instances producing a gangrenous condition of the lower
limbs, resulting possibly in loss of limbs or in other serious and
ilTeparable injury to health.
PAR. 6. The advertisements disseminated by respondents as aforesaid constitute false advertisements for the further reason that they
fail to reveal facts material in the light of the representations contained
therein, and fail. to reveal that the use of said preparation under the
·conditions prescribed in said advertisements or under such conditions
as are customary or usual, may result in serious and irreparable
injury to health.
PAR. 7. The use by the respondents of the aforesaid false, misleading, and deceptive statements and representations with respect to their
said preparation, disseminated as aforesaid, has had, and now has, the
capacity and tendency to, and does, mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken
belie£ that respondents' preparation possesses properties which it does
not in fact possess, and that said preparation is safe and harmless,
when such is not the fact. As a result of such erroneous and mistaken
belief the purchasing public has been induced to purchase, and has
purchased, substantial quantities of respondents' preparation.
PAn. 8. The aforesaid acts and practices of the respondents as
hen•in alleged ail' all to the prejudice and injury of the public and
constitute unfair and ueceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FJNIHNGs AS TO THE FACTs, AND OnDER

Pnrsuant to the provisions of the Federal Trade Commission
Act, the Federal Trude Commission, on the lOth day of October
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194:0, issued, and on the 12th day of October 1940, served its com~
plaint in this proceeding upon respondents, Rex Drug Co., a corporation, and Louis Podmfski, individually and trading as Rex Drug
Co., and as an officer of Rex Drug Co., a corporation, charging them
with the use of unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. After the issuance of said
complaint and the filing of respondents' answer, the Commission,
by order entered herein, granted respondents' motion for permission
to withdraw said answer and to substitute therefor rrn answer
admitting all the material allegations of fact set forth in said complaint and waiving all intervening procedure and further hearing
as to said facts, which substitute answer was· duly filed in the office
of the Commission. Thereafter, this proceeding regularly came on
for final hearing before the Commission on the said complaint
and substitute answer, and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion dra·wn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Rex Drug Co. is a corporation organized
and doing business under the laws of the State of Illinois, with its
principal office and place of business located at 201'East Thirty-fifth
Street, Chicago, Ill.
R~spondent Louis Podrofski is an individual trading as Rex Drug
Co. with his principal office and place of business located at 201 East
Thirty-fifth Street, Chicago, Ill. Respondent Podrofski is also president and treasurer of the corporate respondent Rex Drug Co. and
directs and controls the policies and practices of the corporate
respondent.
The respondents have acted in conjunction and cooperate with each
other in carrying out the act.s and practices hereinafter alleged.
PAR. 2. Respondents are now and for more than 2 years last past
have been engaged in the sale and distribution of various medicinal
preparations, including a preparation designated Rex Perio Pills,
intended for use in the treatment of delayed menstruation. Respondents cause and have caused their said preparation, when sold, to be
transported from t4eir place of business in the State of Illinois to
the purchasers thereof located in various other States of the United
States and in the District of Columbia. Hespondents maintain and
at all times mentioned herein have maintained a course of trade
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in their said preparations in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their aforesaid business,
the respondents have disseminated and are now disseminating, and
have caused and are now causing the dissemination of, false advertisements concerning their said product by means of the United States
mails and by various other means in commerce, as "commerce" is
defined in the Federal Trade Commission Act; and respondents have
also disseminated and are now disseminating and have caused and
are now causing the dissemination of false advertisements concerning
their said prod~ct, by various means, for the purpose of inducing
and which are likely to induce, directly or indirectly, the purchase
of their said product in commerce, us "commerce" is defined in the
Federal Trade Commission Act. Among and typical of the false,
misleading, and dPceptive statements and representations contained
in said false advertiseme11ts, disseminated and caused to be disseminated as hereinabove set forth, by means of the United States mails,
by advertisements in periodicals and by circulars, leaflets, pamphlets,
and other advertising litemture are the following:
Ladies • • • For abnormally Delayed Periods. REX PERro riLLS used for
many years by many women all over the country for the relief of ABNORMALLY
DELAYED, SCANTY, and PAINFL'L MENSTRUATION PERIODS, when due to unnatural
causes.
Rex Perio Pills have given timely relief .to many considerably past due,
abnm·mally delayed periods and are praised highly by many women all over
the country because they wet·e not disappointed In their time of need, and for
this reason tell one another how good they are for relief of abnormal, unnatural
delay.
This non-foeticidal compound Is composed of time tested ingreuients, such
as have been in use by many physicians in their practice for many years. It
contains no opiatf's, no dope, no narcotic, no habit forming drugs, so why take a
chance and maybe experience the fretfulness and jitters that are often caused
by unnatural delay? Order a box of flex Perio Pills at once and see for yourself
the satisfactory relief they may bring you, which is just what women want, not
flashy and exaggerated claims.
\Ve cannot begin to tell you about the many satisfied customers we have all
O\·et• the country and ahout the wonderful relief and satisfaction they report
ft·om these pills, In theit· time of need. Nothing we can say about the satisfactory relief these pills afford will be nearly as convincing as your using them
Yourself woulu be, arul so sure are we that they will prove their satisfaction
to you, that we mal{e this liberal offer of your money back in full on the
first box, if they fail to pt·ove sn tisfactory.
You must agree witll us that nothing could be mot·e fait• to ~·ou, and In no
other way exct-pt by trying them could you experiencP the satisfaction their
fine ingredients, cat·efully compounded, will afford you, at this fretful trying
time, when you really need sometl1ing excellent. Then too, absolute privacy
11'! assured wiJCn ordering ft·om us. No prying eyes or gossipy tongues to know
Your business.
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Some women keep these pills always on hand and take a few just before
the due time, so as to help obtain the relief of a full, unsuppt·essed period, ft·ee
from abnormal delay, which Is so desirable. * * *
PAR. 4. Through the use of the foregoing statements and representations, and others of similar import not specifically set out herein,
the respondents have represented, directly or by implication, that
their said preparation constitutes a competent and effective treatment
for delayed, scanty, and painful menstruation, and that said preparation is safe and harmless.
PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact respondents' preparation
does not constitute a competent or effective treatment for delayed,
scanty, or painful menstruation. Said preparation is not safe or
harmless, as it contains the drugs ergotin, extract of black hellebore,
aloes, and oil of savin, in quantities sufficient to cause serious and
irreparable injury to health, if said preparation is used under the
conditions prescribed in said advertisements or under such condition~
as are customary or usual.
Such use of said preparation may result in gastro-intestinal disturbances, such as catharsis, nausea, and vomiting, with pelvic congestion, congestion of the uterus, leading to excessive uterine
hemorrhage, and in those cases where said preparation is used to
interfere with the normal course of pregnancy, such use may result
in utei'ine infection, with extension to other pelvic nnd abdominal
structures and even to the blood stream, causing the condition known
as septicemia or blood poisoning.
Such use of said preparation may also produce a severe circulatory
condition by the eonstriction of the blood vessels and contraction
of the involuntary muscles, often with poisonous effects upon the
human system, and tending to cause abortion in some instances, and
may result in severe toxic conditions such as hemorrhagic diarrhea
and in some instances producing a gangrenous condition of the lower
legs, resulting possibly in loss of legs or in other serious and irreparable injury to health.
PAR. 6. The advertisements disseminated by respondents as aforesaid constitute false advertisements for the further reason that they
fail to reveal facts material in the light of the representations contained therein, and fail to reveal that the use of said preparation
under the conditions prescribed in said advertisements or under such
conditions as are customary or usual, may result in serious and
irreparable injury to health.
PAR. 7. The use by the respondents of the aforesaid false, misleading, and deceptive statements and representations with respect to
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their said preparation, disseminated as aforesaid, has had, and now
has, the capacity and tendency to, and does, mislead and deceive a
substantial portion of the pm:chasing public into the erroneous and
mistaken belief that respondents' preparation possesses properties
which it does not in fact possess, and that said preparation is safe
and harmless, when such is not the fact. As a result of sucli erroneous and mistaken belief the purchasing public has been induced to
purchase, and has purchased, substantial quantities of respondents'
preparation.
CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
OflDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the respondents, in which answer the respondents admit all the material
allegations of fact set forth in said complaint and state that they waive
all intervening procedure and further hearing as to said facts: and
the Commission having made its finaings as to the facts and its conclusion that said respondents have violated the provisions of the Federal
Trade Commission Act.
It is ordered, That the respondents, Rex Drug Co., a corporation,
and its officers, and Louis Podrofski, as an officer of said corporation,
and as an individual trading as Rex Drug Co., or trading under any
other name or names, their representatiws, agents, aml employees,
directly or t~u·ough any corporate or other device, in connection with
the offering for sale, sale or distribution of their medicinal preparation known as Rex Perio Pills, or any other medicinal preparation
or product of substantially similar composition or possessing substantially similar properties, whether sold under the same name or under
any other name, do forthwith cease and desist from directly or
indirectly:
1. Disseminating or causing to Le disseminated any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly or by implication, that said preparation constitutes a competent or effective treatment for delayed,
scanty, or painful menstruation, or that said preparation is safe or
harmless; or which advertisement fails to reveal that the use of said
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preparation may cause gastro-intestinal disturbances and excessive
congestion and hemorrhage of the pelvic organs, aml in cases of
pregnancy, may cause uterine infection" and blood poisoning.
2. Disseminating or causing to be be disseminated any advertisement by any means for the purpose of inducing or which is likely t<>
induce, directly or indirectly, the purchase in commerce as "commerce"
is defined in the Federal Trade Commission Act, of said preparation,
which advertisement contains any of the representations prohibited in
paragraph 1 hereof, or which advertisement fails to reveal that the
use of said preparation may cause gastro-intestinal disturbances and
excessive congestion and hemorrhage of the pelvic organs, and in case~
of pregnancy, may cause uterine infection and blood poisoning.
It is further ordered, That respondents shall within 10 days after
service upon them of this order, file with the Commission an interim
report in writing, stating whether they intend to comply with this
order, and, if so, the manner and form in which they intend to comply;
and that within 60 days after the service upon them of this order,
said respondents shall file with the Commission a report in writing,
setting forth in detail the manner and form in which they have complied
with this order.
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MATI'ER

OF

MOTOR TIRE RETREAD COMPANY, INC., BENJAl\IIN
DUCHEN, LILLIAN HOLLOWICH AND JOHN M. WEINER,
AS OFFICERS AND DIRECTORS OF MOTOR TIRE RETREAD COMPANY, INC., ALSO TRADING AS NATION
WIDE TIRE COMPANY, CENTRAL TIRE & RETREADING
EXCHANGE, ETC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION
OF' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4325.

Complaint, Sept. 30, 1940-Dccision, July 12, 1941

Where a corporution ami an lndh·idual, who was pr,esident and dil·ector ther·eof,
engaged in interstnte sale nnd distribution of usetl tires which bad been retreaded or recnpped for use on automobiles, trucks, and buses; to obtain
salesmen for their products(a) Represented, through newspaiJ('r advertisements and through their "crew
managers," that salesmen employed by them received n commission of 10 percent on all ortlers obtained by them, which amount salesmen collected from
purchaser as a deposit at the time order was taken, that their salesmen were
further credited with a bonus of 5 percent on each order nccept~d nwl paid
for in full by purchaser, and that they would also pay ull expenses incurred
by the salesman for oil and gasoline used in operation of his automobile,
provided his sales totaled a specified minimum varying from $200 to $250
per week; and
(b) Repr·esented, through their said "crew manngers," that the $5 so-called
"bond deposits" requil'ed of the salesmen for the sample kits which the
"crew managers" supplied to them, nnd which contained cross-section tire
;;pecimens rC'presented by said corporation as being samples of and r·epre~;entative of the tires !>old by them, would be refunded to the salesmen after
they bad been in their employ for three weeks;
The facts being that their salesmen did not receive, in all cases, the deposit of
10 percent collected by them on each order, but in the event the remainder
of the purchase price of tires ordered was not paid by purchasers, said
deposit was deducted from future earnings of the salesman, and in many
..:ases they did not pay their salesmen a bonus on sales paid for by customers; they did not pay salesnwn expense Incurred for oil and gasoline usPd
in operation of their Rutoruobiles, even though said salesmen's aggregate
weekly sales might total specified minimum above referred to; did not, in
many cnsPs, refund to salesnwn so-called "bond deposit" after the salesmen
bad been in their employ for 3 weeks, or at any other time; and the crosssection tire specimens in aforesaid sample kits were not, in fact, representative of the tires nctually sold nnd delivered to purchasers, which were far
inferior to such purported samples ; and
Where said corporation and individual, to induce purchase of their said products,
by means of letters, crdC'r blnuks, and oth~>r written or print~><l mnterial
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and through oral representations made by their crew managers and
salesmen( c) .Represented that the tires purchased from them would be identical with
the samples displayed to prospective purchaser by their agents, that the
carca:;;ses used in their retreaded or recapped tires were less than 1 year
old, that their tires would be free from boots and patches, and that tires
ordered by purchaser would be shipped to him from points in the vicinity in
which he was located, thereby effecting a substantial saving In freight, and
that they were the maunfacturers of the tires sold by them;
'fhe facts being they made a practice of shipping to purchasers inferior and, in
many cases, worthlPss tires or tires of different size, kind or make from
those ordered; they had no way of knowing the age of said "carcasses," and
in many instances the tires were older than represented; their· tires frequently contained boots and patches; shipments were not made from points
in purchaser's vicinity except near Chicago, and the freight rote was often
much higher thon reprf'~eutl'<l; aud they were not the manufacturers of the
tires sold by them; and
(d) Represented that they would ship tires to purchasers on consignmt>nt, ond
that tlwir said tir<'s we1·e o,old under a warranty that they would replace
their passeug~r tires within 6 months or their truck tires within 3 months,
at one-half the prevailing prices, should such tires prove defertive; that
their tires were snit<lbl~ for the purpose for which purchased; and that they
would give many mileH of service in the normal comse of mmge at a fraction
of the co:;t of a like amount of service from new tires;
The fads being tla>y tlid not :;hip tires ou consignment, but made shipments the1·eof
only oil C. 0. D. basis or bill of lading with sight draft attached, the tires
being fully wrapped when delivered and purchasers therefore being unable
to make inspection thereof before payment of the balance due thereon and
acceptance of merchandise ; they failed and refused, in many cases, to make
good their said warrm:ty that they would replace tires that proved defective
at half price; In many instances their tire.s were not suitable for the purpoHe
for which they were }'Urchased, and purchaser dicl not obtaiu any service
whatsoever therefrom; cost of service, where any was obtained from their
tires, was generally in excess of the cost of obtaining a like amount of service
from new tires; and, as afore!-aid, the purported tire samples furnished their
said agents, and used by them In soliciting sales were far superior to the
tires actually sold; nnd
\Vhere said corporation und individual, to obtain orders from persons who had
bad previous uusatisfa<:tory experience with them( e) Made use of various trade names and purported addresses, which they
placed on samples, ordet• blanks, and advertising material supplied to their
agents, and represented, through said agents, that the purported business
carried on under such names bad no connection with them or with the ·
bm;iness carried ou by them nuder other trade names;
When, in truth and in fact, all orders obtained by them under any of snid trade
names, or under their corporate name, were received at and tilled from their
said place of business in Chicago ;
With the effect of misleading and deceiving a substantial number of prospective
salesmen Into accepting Pmployment by them, and a substantial portion
of the pnrchasin~: pu'Jllc into the purchase of substantial quantities of their
"'aid products:
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Held, That such acts and practices, as above set forth, were all to tbe prejudice
nnd. injury of the public, and constituted unfair and deceptive acts and
practices in couunerc::e.

11/r. J. R. Phillips, Jr. for the Commission.
Mr. David Auerbach, of Chicago, Ill., for respondents.

CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested it} it by said act, the Federal
Trade Commission, having reason to believe that l\Iotor Tire Retread Co., Inc., a corporation, and Benjamin Duchen, Lillian Hollowich, and John 1\I. 1Veiner, individually and as officers and directors
of l\Iotor Tire Retread Co., Inc., said corporate and individual respondents also trading as Nation 1Vide Tire Co., Central Tire and
Retreauing I<:xchange, StanJard Brand Retread Tire Co., Zephyr
Tire Co., nllll Retread Tire Distributors, hereinafter referred to as
respondents, have violated the provisions of said act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:
PARAGRAPH 1. Respondent Motor Tire Retread Co., Inc., is a corporation organized, existing and doing business under and by virtue
of the laws of the State of Illinois, having its office and principal
place of business at 2441 South Indiana Avenue, Chicago, Ill. Respondents Benjamin Duehen, Lillian Hollowich, and John 1\I. Weiner
are president, secretary, and treasurer, respectively, and members of
the Board of Direetors of the respondent Motor Tire Retread Co.,
Inc., and formulate and control its business policies and practices.
All of said individual respondents have offices and places of business
at 2±41 South Indiana Avenue, Chicago, Ill. Respondents l\Iotor
Tire Retread Co., Inc., Benjamin Duchen, Lillian Hollowich, and
John l\1. ·weiner, are also trading and doing business under various
trade names, including Nation 1Vide Tire Co., Central Tire and Retreauing Exchange, Standard Br:md Retread Tire Co., Zephyr Tire
Co,. and Retread Tire Distributors as well as under the name of the
corporate respondent. The business conducted under said various
trade name3 is conducted from 2441 South Indiana A venue, Chicago, Ill.
The respondents l\Iotor Tire Retread Co., Inc., a corporation,
Benjamin Duchen, Lillian Hollowich, and John l\1. Weiner, have
acted in concert and in cooperation each with the other in doing
the acts and things hereinafter alleged.

636

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F.T.C.

PAR. 2. Respondents are now, and for more than 2 years last past
have been, engaged in selling and distributing used tires which have
been retreaded or recapped. Said retreaded or recapped tires are for
use on automobiles, trucks, and buses. Respondents cause said retreaded or recapped tires, when sold by them, to be transported from
their said place of business in Chicago, Ill., to the purchasers thereof
at their respective points of location in the various States of the
United States other than the State of Illinois, and in the District of
Columbia. Respondents maintain, and at all times mentioned herein
have maintained, a course of trade in said retreacl.ed and recapped
tires in commerce betwPen and among the various States of the
United States and in the District of Columbia.
PAR. 3. In the course and conduct of their business, and for the
purpose of obtaining salesmen for their products and thus to further
the sale of such products, the respondents have made many false
and misleading representations to prospective agents and salesmen,
such representations being made through advertisements in newspapers and through certain representatives of respondents designated
as "crew managers."
Among and typical of such false and misleading representations
are the following: that salesmen employed by the respondents receive
as compensation a commission of 10 percent on all orders obtained
by them, which amount the salesman collects from the purchaser as
a deposit at the time the order is taken; that respondents' salesmen
are also credited with a bonus of 5 percent on each order accepted
and paid for in full by the purchaser; that respondents will also
pay all expenses incurred by the salesman for oil and gasoline used
in the operation of the salesman's automobile, provided the sales of
the salesman total a specified minimum varying from $200 to $250
per week.
Respondents, through their said crew managers, supply each of
their salesmen with a sample kit for which the salesman is required
to pay over to the respondents a so-called bond deposit of $5. Respondents represent to the salesmen that such deposit will be refunded
to them after they have been in the employ of the respondents for
a period of 3 weeks. Such sample kits contain cross-section tire
specimens which are represented by the respondents to be samples
of, and representative of, the tires sold by respondents.
PAR. 4. The foregoing representations are false and misleading.
In truth and in fact, respondents' salesmen do not receive in all cases
the deposit of 10 percent collected by them on each order, but such
commission is contingent upon the payment by the purchasers of the
remainder of the purchase price of the tires ordered. In the event
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such balance is not paid by the purchaser, said deposit of 10 percent
is deducted by respondents from the future earnings of the salesman.
In many cases respondents do not pay their salesmen a bonus of 5
percent or any other bonus on the sales made by them which are
accepted and paid for by customers. Respondents do not pay the
expense incurred by their salesmen for oil and gasoline used in the
operation of the salesmen's automobiles, even though the aggregate
weekly sales of such salesmen may total the specified minimum above
referred to.
In many cases respondents do not refund to their salesmen the
so-called bond deposit of $5 after the salesmen have been in respondents' employ for a period of three weeks, nor do respondents make
such refund at any other time. The cross-section tire specimens in
said sample kits are not, in fact, samples of nor representative of
the tires sold by respondents. The tires actually sold and delivered
to purchasers are far inferior to such purported samples.
PAn. 5. In the coprse and conduct of their business as aforesaid,
and for the purpose of inducing the purchase of their said products,
respondents have also made many false and misleading representations to prospective purchasers concerning their said tires, such representations being made by means of letters, order blanks, and other
written or printed material, and by means of oral representations
made by respondents' crew managers and salesmen. Among and
typical of such false and misleading representations are the following:
1. That the tires purchased from the respondents will be identical
in kind, size, make, and quality with the samples displayed to the
prospective purchaser by respondents' agents.
2. That the carcasses used by the respondents in their retreaded
or recapped tires are less than 1 year old.
3. That respondents' tires will be free from boots and patches.
4. That the tires ordereu by the purchaser will be shipped to the
purchaser from points in the vicinity in which the purchaser is
located, and that thereby a substantial saving in freight will be
effected.
5. That respondents are the manufacturers of the retreaded or
recapped tires sold by them.
·
6. That respondents will ship tires to purchasers on consignment.
7. That the respondents' retreaded or recapped tires are sold under
a warranty that respondents will replace their passenger tires within
6 months or their truck tires within 3 months, should such tires prove
defective, at one-half of the prevailing prices of such tires.
8. That respondents' tires are suitable for the purpose for which
they are purchased, and that they will give many miles of service in
43!5526m-42-vol. 33-41
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the normal course of usage at a fraction of the cost of a like amount
of service from new tires.
PAR. 6. The aforesaid representations made by the respondents, as
aforesaid, are false and misleading. In truth and in fact, respondents do not ship to purchasers tires of the same quality or size or
kind or make as the samples displayed by their agents and ordered
by the purchaser, but make a practice of shipping inferior and, in
many cases, worthless tires or tires of different size, kind, or make
than those ordered. Respondents have no way of knowing the age
of the carcasses used in the retreaded or recapped tires sold by them,
and in many instances the tires are older than represented.
Respondents' tires are not free from boots and patches, but in many
instances contain boots and patches. Shipments are not made from
points in the vicinity in which the purchaser is located, except in
the vicinity of Chicago, Ill., and the freight rate is often much
higher than it is represented to be by respondents' agents. Respondents are not the manufacturers of the tires they sell.
Respondents do not ship tires on consignment~ They make shipments of their tires only on the basis of C. 0. D. or bill of lading with
sight draft attached, and when said tires are delivered they are fully
wrapped and the purchasers are tin able to make an inspection of such
tires before payment of the balance due thereon and acceptance of
I he merchandise. In many cases respondents. fail and refuse to make
good their said warranty that they will replace, at half price, tires
that prove defective.
In many instances respondents' tires are not suitable in any manner
for the purpose for which they are purchased, and the purchaser
thereof does not obtain any service whatsoever from said tires. In
those cases where any service is obtaineJ. from respondents' tires the
cost of such service is generally in excess of the cost of obtaining a
like amount of service from the use of new tires.
PAR. 7. All samples, order blanks, and other advertising and sales
material and supplies used by respondents' agents in soliciting sales
are supplied to such agents by the respondents. Included in such
material and supplies are the purported tire samples, hereinbefore
referred to, which are represented to prospective purchasers by respondents' agents as being representative of the tires sold by the
respondents. In truth and in fact, such purported samples are in
no way representative of the tires actually sold by the respondents,
but are far superior thereto.
PAR. 8. A further misleading and deceptive practice on the part
of respondents is the use of various trade names and purported
addresses, in order that respondents may be able to obtain, under
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certain of such names, orders from persons who have had previous
unsatisfactory experience with respondents under other of such names.
Respondents supply to their agents samples, order blanks, and advertising material carrying certain of such trade names and addresses,
and respondents represent, through their said agents, that the purported business carried on under such names has no connection with
respondents or with the business carried on by respondents under
other of respondents' trade names. In truth and in fact, all orders
obtained by the respondents under any of said trade names, or under
the name of the corporate respondent, are received at and filed from
respondents' said place of business at 244:1 South Indiana Avenue,
Chicago, Ill.
PAR. 9. The aforesaid acts and practices of the respondents have
had, and now have, the capacity and tendency to, and do, mislead and
deceive a susbtantial number of prospective salesmen into accepting
employment by the respondents, and a substantial portion of the
purchasing public into the purchase of substantial quantities of
respondents' products.
PAR. 10. The aforesaid. acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce
within the intent and. meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS As TO TUE FAcTs, AND OnDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on September 30, 1940, issued and
thereafter served its complaint in this proceeding upon the respondents named in the caption hereof, charging them with the use of
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance of said complaint respondents filed answer thereto. Subsequently respondent Benjamin
Duchen, in his individual capacity and as an officer and director of
respondent Motor Tire Retread Co. Inc., and said corporate respondent
Motor Tire Retread Co., Inc., were granted permission to withdraw
their answers and to substitute therefor an answer admitting all
the material allegations set forth in said complaint and waiving all
intervening procedure and further hearing as to said facts. In connection with said substitute answer respondent Benjamin Duchen
filed an affidavit with respect to respondents John M. \Veiner and
Lillian Hollowich. as individuals and as officers and directors of the
said corporate respondent. Thereafter this proceeding regularly
came on for final hearing before the Commission upon the said
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complaint, substitute answer and affidavit; and the Commission, having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FAOTS

PARAGRAPH 1. Respondent, Motor Tire Retread Co., Inc., is a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Illinois, having its office and principal
place of business at 2441 South Indiana A venue, Chicago, Ill. Respondents Benjamin Duchen, Lillian Hollowich, and John M. ·weiner
are president, secretary, and treasurer, respectively, and members
of the board of directors of the -respondent Motor Tire Retread
Co., Inc. However, the individual respondents Lillian Hollowich
and John M. "\Veiner, although officers and memb~rs of the board
of directors of 'said corporate respondent, have taken no part in the
operation of said business, the formulation of the policies of the corporate respondent, nor have they engaged in any of the acts and
practices of said corporate respondent as hereinafter found and set
forth. At the time of the incorporation of said company they permitted their names to be used to comply with the legal requirements
with respect thereto, but have never participated to any greater
extent in the affairs of the corporation. The respondents Motor
Tire Retread Co., Inc., and Benjamin Duchen are also trading and
doing business under various trade names, including Nation ·wide
Tire Co., Central Tire and Retreading Exchange, Standard Brand
Retread Tire Co., and Zephyr Tire Co., as well as under the name of
the corporate respondent. The business under said various trade
names is conducted from 2441 South Indiana A venue, Chicago, Ill.
The respondent Benjamin Duchen also maintains an office and,place
of business at the same address. Hereafter when the word "respondents" is used in these findings the same shall refer to Motor
Tire Retread Co., Inc., a corporation, Benjamin Duchen and Motor
Tire Retread Co., Inc., trading as Nation 'Vide Tire Co., Central
Tire and Retreading Exchange, Standard Brand Retread Tire Co.
and Zephyr Tire Co.
PAR. 2. Respondents are now, and for more than 2 years last past
have been, engaged in selling and distributing used tires which have
been retreaded or recapped. Said retreaded or recapped tires are
for use on automobiles, trucks, and busses. Respondents cause said
retreaded or recapped tires, when sold by them, to btl transported
from their said place of business in Chicago, Ill., to the purchasers
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thereof at their respective points of location in the various States
of the United States other than the State of Illinois, and in the
District of Columbia. Respondents maintain, and at all times mentioned herein have maintained, a course of trade in said retreaded
and recapped tires in commerce between and among the various
States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their business, and for the
purpose of obtainin.g salesmen for their products and thus to further
the sale of such products, the respondents have made many false and
misleading representations to prospective agents and salesmen, such
representations being made through advertisements in newspapers
and through certain representatives of respondents designated as
"crew managers."
Among and typical of such false and misleading representations
are the following: that salesmen employed by the respondents receive as compensation a commission of 10 percent on all orders obtained by them, which amount the salesman collects from the purchaser as a deposit at the time the order is taken; that respondents'
salesmen are also credited with a bonus of 5 percent on each order
accepted and paid for in full by the purchaser; that respondents
will also pay all expenses incurred by the salesman for oil and gasoline used in the operation of the salesman's automobile, provided the
sales of the salesman total a specified minimum varying from $200
to $250 per week.
Respondents, through their said crew managers, supply each of
their salesmen with a sample kit for which the salesman is required
to pay over to the respondents a so-called bond deposit of $5. Respondents represent to the salesmen that such deposit will be
refunded to them after they have been in the employ of the respondents for a period of 3 weeks. Such sample kits contain cross-section
tire specimens which are represented by the respondents to be samples of, and representative of, the tires sold by respondents.
PAR. 4. The foregoing representations are false and misleading
In truth and in fact, respond~nts' salesmen do not receive in all cases
the deposit of 10 percent collected by them on each order, but such
commission is contingent upon the payment by the purchasers of
the remainder of the purchase price of the tires ordered. In the
event such balance is not paid by the purchaser, said deposit of 10
percent is deducted by respondents from the future earnings of the
salesman. In many cases respondents do not pay their salesmen a
bonus of 5 percent or any other bonus on the sales made by them
which are accepted and paid for by customers. Respondents do not
pay the expense incurred by their salesmen for oil and gasoline used
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in the operation of the salesmen's automobiles, even though the aggregate weekly sales of such salesmen may total the specified minimum above referred to.
In many cases respondents do· not refund to their salesmen the socalled bond deposit of $5" after the salesmen have been in respondents' employ for a period of three weeks, nor do respondents make
such refund at any other time. The cross-section tire specimens in
said sample kits are not, in fact, samples of nor representative of the
tires sold by respondents. The tires actually sold and delivered to
purchasers are far inferior to such purported samples.
PAR. 5. In the course and conduct of their business as aforesaid,
and for the purpose of inducing the purchase of their said products,
respondents have also made many false and misleading representations to prospective purchasers concerning their said tires, such representations being made by means of letters, order blanks, and other
written or printed material, and by means of oral representations
made by respondents' crew managers and salesmen. Among and
typical of such false and misleading representations are the following:
1. That the tires purchased from the respondents will be identical
in kind, size, make, and quality with the samples displayed to the
prospective purchaser by respondents' agents.
2. That the carcasses used by the respondents in their retreaded
or recapped tires are less than 1 year old.
3. That respondents' tires will be free from boots and patches.
4. That the tires ordered by the purchaser will be shipped to the
purchaser from points in the vicinity in which the purchaser is
located, and that thereby a substantial saving in freight will be
effected.
5. That respondents are the manufacturers of the retreaded or
recapped tires sold by them.
6. That respondents will ship tires to purchasers on consignment.
7. That the respondents' retreaded or recapped tires are sold under
a warranty that respondents will repla~e their passenger tires within
6 months or their truck tires witl;in 3 months, should such tires prove
defective, at one-half of the prevailing prices of such tires.
8. That respondents' tires are suitable for the purpose for which
they are purchased, and that they will give many miles of service
in the normal course of usage at a fraction of the cost of a like
amount of service from new tires.
PAR. 6. The aforesaid representations made by the respondents,
as aforesaid, are false and misleading. In truth and in fact, respondents do not ship to purchasers tires of the same quality or size
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or kind or make as the samples displayed by their agents and ordered
by the purchaser, but make a practice of shipping inferior and, in
many cases, worthless tires or tires of different size, kind, or make
than those ordered. Respondents have no way of knowing the age
of the carcasses used in the retreaded or recapped tires sold by them,
and in many instances the tires are older than represented.
Respondents' tires are not free from boots and patches, but in
many instances contain boots and patches. Shipments are not made
from points in the vicinity in which the purchaser is located, except
in the vicinity of Chicago, Ill., and the freight rate is often much
higher than it is represented to be by respondents' agents. Respondents are not the manufacturers of the tires they sell.
Respondents do not ship tires on consignment. They make shipments of their tires only on the basis of C. 0. D. or bill of lading
with sight draft attached, and when said tires are delivered they
are fully wrapped and the purchasers are unable to make an inspection of such tires before payment of the balance due thereon and
acceptance of the merchandise. In many cases respondents fail and
refuse to make good their said warranty that they will replace, at
half price, tires that prove defective.
In many instances respondents' tires are not suitable in any manner
for the purpose for which they are purchased, and the purchaser
thereof does not obtain any service· whatsoever from said tires. In
those cases where any service is obtained from respondents' tires the
cost of such service is generally in e,::cess of the cost of obtaining a
like amount of service from the use of new tires.
PAR. 7. All samples, order blanks, and other advertising and sales
material and supplies used by respondents' agents in soliciting sales
are supplied to such agents by the respondents. Included in such
material and supplies are the purported tire samples, hereinbefore
referred to, which are represented to prospective purchasers by respondents' agents as being representative of the tires sold by the respondents.
In truth and in fact, such purported samples are in no way representative of the tires actually sold by the respondents, but are far
superior thereto.
PAR. 8. A further misleading and deceptive practice on the part of
respondents is the use of various trade names and purported addresses,
in order that respondents may be able to obtain, under certain of
such names, orders from persons who have had previous unsatisfactory
experience with respondents under other of such names. Respondents supply to their agents samples, order blanks, and advertising
material carrying certain of such trade names and addresses, and
respondents represent, through their said agents, that the purported

644

FEDERAL TRADE COl\llVHSSION DECISIONS

Order

33F.T.C.

business carried on under such names has no connection with respondents or with the business carried on by respondents under other of
respondents' trade names. In truth and in fact, all orders obtained
by the respondents under any of said trade names, or under the name
of the corporate respondent; are received at and are filled from
. respondents' said place of business at 2441 South Indiana Avenue,
Chicago, Ill.
PAR. 9. The aforesaid acts and practices of the respondents have
had, and now have, the capacity and tendency to, and do, mislead and
deceive a substantial number of prospective salesmen into accepting
employment by the respondents, and a substantial portion of the purchasing public into the purchase of substantial quantities of respondents' products.
CONCLUSION

The aforesaid acts and practices of the respondents, as herein found,
are all to the prejudice and injury of the public, and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondents Motor Tire Retread Co., Inc., a corporation, and Benjamin Duchen,
individually and as an officer and director of the said corporate respondent, in which answer said respondents admit all the material allegations
of fact set forth in said complaint and waive all intervening procedure
and further hearing as to said facts, and the Commission having made
its findings as to the facts and conclusion that said respondents have
violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That the respondents Motor Tire Retread Co., Inc.,
a corporation, trading as Nation Wide Tire Co., Central Tire and
Retreading Exchange, Standard Brand Retread Tire Co., Zephyr Tire
Co., or trading under any other name or names, its officers, ·representatives, agents, and employees, and Benjamin Duchen, his representatives, agents, and employees, directly or through any corporate
or other device, in connection with the offering for sale, sale and distribution of retreaded or recapped automobile, truck, and bus tires
in commerce, as "commerce" is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:
1. Representing that any specified commissions or bonuses are paid
salesmen for the sale of respondents' products in excess of those
actually paid.
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2. Representing that repayment will be made to salesmen for expenses arising in soliciting business or that refund of deposit for
sample kit will be made unless said repayments and refunds are
actually made.
3. Exhibiting to customers or prospective customers as representative of tires sold or offered for sale samples of recapped or retreaded
tires which are substantially superior in quality to tires actually
delivered.
4. Shipping tires that are not the same quality, size, make, or kind
as thol'e ordered.
5. Representing that the carcasses of retreaded or recapped tires
are less than any stated age or that tires repaired with boots or
patches are not so repaired.
6. Uepresenting that respondents manufacture the retreaded or
recapped tires sold or offered for sale by them.
7. Representing that tires will be shipped to purchasers on consignment when such is not the fact.
8. Representing that tires are sold under a warranty against defects unless all the terms and conditions of such warrnnty are strictly
complied with.
9. Representing ,that tires ordered by purchasers will be shipped
from any point other than the actual point of shipment.
10. Representing that tires which are not suitable for the purpose
for which they are advertised are suitable for such purpose, or that
respondent's tires give service at a lower cost per mile than new t~res,
when such is not the fact.
11. Representing that the business carried on under trade names
has no connection with and is not a part of the business of respondents or with the business of respondents carried on under other trade
names.
It is further ordered, That the respondents shall, within 60 days
after service upon tllE'm of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complieu with this order.
It is further ordered, That this proceeding be, and the same hereby
is, closed as to the respondents Lillian Hollowich and John M.
\Veiner, without prejudice to the right of the Commission, should
future facts so warrant, to reopen the same and to proceed thereon in
accordance with its regular procedure.
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THE MATTER OF

HELENA RUBINSTEIN, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4254.

Complaint, Auu. 21, 191,0-Decision, July 11,, 191,1

Where a corporation engaged in the manufacture and interstate sale and dis·
tribution of its "Town and Country Face Powder," "Eye Lash Grower
Cream," "Eye Lash Cream and Darkener," and "Egg Complexion Soap"
cosmetic preparations; by means of advertisements disseminated through
the mails, newspapers, and periodicals and other advertising literature-(a) Represented, directly and by implication, that face powder generally tends
to draw out and absorb the natural moisture of the ski~, making It dry,
parched, and susceptible to lines and premature aging, and that ordinary
powder particles swell because of absorption of skin moisture nnd clog the
pores, causing enlarged pores, blackheads, and blemishes; that its said
powder was moisture-proof and did not absorb natural moisture of the skin
or clog the pores, and that use thereof would prevent the skin from becoming dry and parched, prevent lines and premature aging, and prevent
or remove enlarged pores, blackheads, and blemishes ;
Facts being that the primary purpose of face powder is to absorb excess
moisture and cover shiny skin, such absorption resulting from the capillary
effect of the minute spaces between adjacent particles of powder without
expansion or increase in the bulk thereof; face powder, of itself, will not
cause enlarged pores, blackhe-ads, or blemishes as the result of any swelling
of particles within the pores; Its said representations with respect to the
pre-expanded quality of its face powder and its moisture-proof qualities
had no scientific basis, and use thereof would not prevent lines or premature aging or prevent or remove enlarged pores, blackheads, or blemishes
because of any pre-expanded quality or "balsamizing process," by which
said face powder was, purportedly, pre-expanded and saturated with
moisture before reaching the consumer;
(b) Represented, further, that its "Eye Lash Grower Cream" had special
properties which would be effective in causing eyelashes to grow, and that
its "Eye Lash Cream and Darkener" had special properties which would
prevent eyelashes from breaking; when In fact such products had no
value in promoting growth of eyelashes or preventing their breaking,
respectively; and
(c) Represente-d that its "Egg Complexion Soap" would benefit the complexion
through the presence of eggs therein nnd purified the skin;
Facts being the egg content of said soap was of no vnlue to the complexion,
and would not purify the Bkin in excess or cleansing the surface thereof;
With capacity and tendency to mislead and deceive a substantial portion of the
purchasing public into the eroneous belief that all of such representations
were true, and to Induce it to purchase said cosmetic preparations because
ot such belief, thus engendered:
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Held, That such acts and practices, under the circumstances set forth, were

all to the prejudice and injury of the public, and constituted unfair 11nd
deceptive acts and practices in commerce.

Before Mr. Le,'IJJ!i.<J 0. Russell, trial examiner.
:Jfr. John M. Russell for the Commission.
Mr. Henry M. Flateau, of New York City, for respondent.
COl\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Helena Rubinstein,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Helena Rubinstein, Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of New York, having its office and principal
place of business at 715 Fifth A venue in the city of New York, in
said State.
PAR. 2. Respondent is now and. for more than 2 years last past
has been engaged in the manufacture and in the sale and distribution of certain cosmetic preparations. Respondent sells its said
products to purchasers situated in various States of the United States
and in the District of Columbia, and causes said products, whel).
sold by it, to be transported from its place o£ business in the State of
New York to the purchasers thereof located in various other States
of the United States and in the Dibtrict of Columbia. Respondent
maintains and at all times mentioned herein has maintained a course
of trade in its said products in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated and is now disseminating, and has
caused and is now causing the dissemination of, false advertisements
concerning its said products by the United States mails and by
various other means in commerce, as commerce is defined in the
Federal Trade Commission Act, for the purpose of inducing, and
which are likely to induce, directly or indirectly, the purchase of
said products; and respondent has also disseminated and is now
disseminating, and has caused and is now causing the dissemination
of, false advertisements concerning its said products, by various means,
for the purpose of inducing, and which are likely to induce, directly or
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indirectly, the purchase of its said products in commerce, as commerce is defined in the Federal Trade Commission Act. Among,
and typical o£, the ialse, misleading, and deceptive statements and
representations contained in said false advertisements, disseminated
and caused to be disseminated, as hereinabove set iorth, by the
United States mails, by advertisements in newspapers and periodicals,
and other advertising literature, are the following:
1. Representations made with reference to "Town and Country
Face Powder";
HELENA RUDINSTEIN'S NEW
TOWN & COUNTRY FACE POWDER

A Really Different Powder
• • • l\Ime. Rubinstein • • • realized the risks that women t11ke with
face powder • • • These risks • • • are: (1) Face Powder tends to
draw out and absorb the natural moisture of the skin-leaving the skin dry
and parched, susceptible to lines and premature aging. (2) When a powder
particle absorbs precious skin moisture, it swells-as a grain of wheat swells
In contact with water. Particles resting In the opening of a pore wlll press,
as they swell against tl1e walls ot the pore--eventually causing enlarged pores,
blackheads-€ven blemishes.
:Mme. Rubinstein has felt • * * the only way to eliminate these dangers
completely was to create a powder on an entirely new principle-a moistureresisting principle. • • •
1\lme. Rubinstein conceived a second brillant process. Town and Country
Face Powder, before It Is balsamlzed, Is pre-expanded! It is exposed to
compressed moisture so that every particle absorbs all the moisture it can
hold. In other words, it is expanded fully before it touches your skin. Next
it is reduced to exquisite fineness-and then balsamized. The result is a
powder that Is proof against drying th'e skin • • • enlarging the pores,.
• • • the onslaughts ot weather-and permanent • • •.
Face Powder • • • the balsamizlng and pre-expanding processel!l to make
it moisture proof.
Helena Rubinstein announces • • • all of her fnce powders are made
moisture proof.

2. Representations made with reference to "Eye Lash Grower
Cream:"
Eye Lash Grower

•. •

tor _lovely long lashes.

•

3. Representations made with reference to "Eye Lash Cream and
Darkener";
Eye Lash Cream and Darkener, • • • Makes the lashes dark, silky,
luxuriant looking.
Eye Lash Cream and Darkener-makes the lashes dark and silky. Prevents
them from breaking.

4. Representations made with reference to "Egg Complexion Soap";
Egg Complexion Soap.
lng oils.

•

•

•

Purifies the skin.

l\Iade ot eggs and sooth:·
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PAR. 4. Through the use of the statements and representations
hereinabove set forth and other similar statements and representations not specifically set out herein, all of which purport to be
descriptive of respondent's said cosmetic preparations and their effectiveness when used, respondent directly and by implication represents that face powder generally tends to draw out and absorb the
natural moisture of the skin, making the skin dry, parched, and
susceptible to lines and premature aging; that ordinary powder
particles swell because of absorption of skin moisture and clog the
pores, causing enlarged pores, blackheads, and blemishes; that respondent's cosmetic preparation Town and Country Face Powder
does not absorb natural moisture of the skin and is moisture proof,
and does not clog the pores; that the use of this preparation will
prevent the skin from becoming dry and parched, prevent lines and
premature aging and prevent or remove enlarged pores, blackheads,
nnd blemishes. Respondent further represents that its cosmetic preparation Eye Lash Grower Cream has special properties which will
be effective in causing eye lashes to grow, and that its Eye Lash
Cream and Darkener makes the lashes dark, silky, and luxuriant
looking and has special properties which will be effective in preventing eye lashes from breaking. Respondent further represents
that its Egg Complexion Soap will benefit the complexion through
the presence of eggs therein and that such product purifies the skin
PAR. 5. The foregoing representations are grossly exaggerated, false
and misleading. In truth and in fact the primary purpose of the
use of face powder is to absorb excess moisture and to cover shiny
skin. Such absorption of excess moisture results from the capillary
effect of the minute spaces between adjacent particles of powder
without expansion or increase in bulk of such powder. Face pow·
der, of itself, will not cause enlarged pores, blackheads, or blemishes
as a result of any swelling of particles within the pores. The representations made by the respondent with reference to the pre-expanded
quality of its face powder and its moisture-proof qualities has no
scientific basis and the use of said product will not prevent lines or
premature aging or prevent or remove enlarged pores, blackheads,
or blemishes because of any pre-expanded quality or balsamizing
process. Respondent's preparation Eye Lash Grower Cream has no
properties which would be o£ any value in promoting the growth o£
eye lashes and has no effect upon the growth of eye lashes, and its
Eye Lash Cream and Darkener will not make the lashes dark, silky,
or luxuriant looking, or prevent them from breaking. The egg content of Egg Complexion Soap is of no value to and will not benefit
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the comple~on. Said soap will not purify the skin in excess of
cleansing the surface thereof.
PAR. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, disseminated as aforesaid, has had and now has the capacity and tendency to and does
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that all of such statements
and representations are true, and to induce a substantial portion
of the purchasing public to purchase respondent's cosmetic preparations because of such erroneous and mistaken belief engendered as
above set forth.
PAR. 7. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FAcTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 21st day of August 1940,
issued, and on the 22d day of August 1940, served its complaint in
this proceeding upon said respondent herein, Helena Rubinstein,
Inc., a corporation, charging it with using unfair and deceptive
acts or practices in commerce in violation of the provisions
of said act. On the 9th day of November 1940, the respondent
filed its answer in this proceeding. Thereafter, a stipulation was
entered into whereby it was stipulated and agreed that a statement
of facts, signed and executed by the respondent and Richard P.
Whiteley, Assistant Chief Counsel for the Commission, subject to
the approval of the Commission, may be taken as the facts in this
proceeding and in lieu of'testimony in support of the charges stated
in the complaint, or in opposition thereto, and that the said Commission may proceed upon said statement of facts to make its report, stating its findings as to the facts and its conclusion based
thereon and enter its order disposing of the proceeding without the
filing of a report upon the evidence by the trial examiner, the presentation of argument or the filing of briefs. Thereafter, this proceeding regularly came on for final hearing before the Commission
on said complaint, answer, and stipulation, said stipulation having
been approved, accepted, and filed, and the Commission having duly
considered the same and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Helena Rubinstein, Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of New York, having its office and principal
place of business at 715 Fifth Avenue in the city of New York, in said
State.
PAn. 2. Respondent is now, and for more than 2 years last past
has been, engaged in the manufacture and in the sale and distribution
of certain cosmetic preparations, to wit, "Town and Country Face
Powder," "Eye Lash Grower Cream," "Eye Lash Cream and Darkener," and "Egg Complexion Soap." Respondent sells its said products to purchasers situated in various States of the United States
and in the District of Columbia, and causes said products, when
sold by it, to be transported from its place of business in the State
of New Yorkto the purchasers thereof located in various other States
of the United States and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in its said products in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated, and has caused the dissemination of,
false advertisements concerning its said products by the United
States mails and by various other means in commerce, as commerce
is defined in the Federal Trade Commission Act, for the purpose of
inducing, and which were likely to induce, directly or indirectly,
the purchase of said products; and respondent has also disseminated,
and has caused the dissemination of, false advertisements concerning its said products, by various means, for the purpose of inducing,
and which were likely to induce, directly or indirectly the purchase
of its said products in commerce, as commerce is defined in the Federal Trade Commission Act. Among, and typical of, the false, misleading, and deceptive statements and representations contained in
said false advertisements, disseminated and caused to be disseminated,
as hereinabove set forth, by the United States mails, by advertisements in newspapers and periodicals, and other advertising literature,
are the following.
HELENA RUBINSTEIN'S NEW
TOWN & COUNTRY FACE POWDER

A Really Different Powder
• • • Mme. Rubinstein • • • realized the ri~";ks that women take with
face powder • • • These risks • • • nre: ( 1) Face Powdt'r tends
to draw out and absorb the natural moisture of the skin-leaving the skin
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dry and parched, susceptible to lines and premature aging. (2) When a powder
particle, absorbs precious skin moisture, it swells-as a grain of wheat swells
in contact with water. Particles resting in the opening of a pore will press,
as they swell against the walls of the por~ventually causing enlarged pores,
blackheads-even blemishes.
Mme. Rubinstein has felt * * * the only way to eliminate these dangers
completely was to create a powder on an entirely new principle--a moistureresisting principle. * * *
Mme. Rubinstein conceived a second brilliant process. Town and Country
Face Powder, before it is balsamized, is pre-expanded! It Is exposed to compressed moisture so that every particle absorbs all the moisture it can hold.
In other words, it Is expanded fully before it touches your skin. Next, it Is
reduced to exquisite fineness-and then balsamized. The result is a powder
that Is proof against drying the skin • * * enlarging the pores, * • •
the onslaughts of weather-and permanent • • •.
Face Powder • • * the balsamizing and pre-expanding processes to
make it moisture-proof.
Helena Rubinstein announces • • • all of her face powders are made
moisture-proof. • • • "Balsamized" and "Pre-expanded".
Eye Lash Grower • • • for lovely long lashes.
Eye Lash Cream and Darkener-makes the lashes dark and silky. Prevents
them from breaking.
Egg Complexion Soap. • • • Purifies the skin. Made of eggs and
soothing oils.

PAR. 4. Through the use of the statements and representations hereinabove set forth and other similar statements and representations not
specifically set out herein, all of which purport to be descriptive of
respondent's said cosmetic preparations and their effectiveness when
used, respondent directly and by implication represented that face
powder generally tends to draw out and absorb the natural moisture
of the skin, making the skin dry, parched, and susceptible to lines and
premature aging; that ordinary powder particles swell because of
absorption of skin moisture and clog the pores, causing enlarged
pores, blackheads and blemishes; that respondent's cosmetic preparation "Town and Country Face Po.wder" is moistureproof and does
not absorb natural moisture of the skin, or clog the pores; that the use
of this preparation will prevent the skin from becoming dry and
parched, prevent lines and premature aging and prevent or remove
enlarged pores, blackheads, and blemishes. Respondent further repre~ented that its cosmetic preparation Eye Lash Grower Cream has
E>pecial properties which will be effective in causing eyelashes to grow,
and that its Eye Lash Cream and Darkener has special properties
which will be effective in preventing eyelashes from breaking.
Respondent further represented that its Egg Complexion Soap will
benefit the complexion through the presence of eggs therein and that
!'uch product purifies the skin.
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P A.R. 5. The foregoing representations are grossly exaggerated,
fall'>e, and misleading. In truth and in fact, the primary purpose of
the use of face powder is to absorb excess moisture and to cover shiny
skin. Such absorption of excess moisture results from the capillary
effect of the minute spaces between adjacent particles of powder without expansion or increase in bulk of such powder. Face powder, of
itself, will not cause enlarged pores, blackheads, or blemishes as a
result of any swelling of particles within the pores. The representations made by the respondent with reference to the pre-expanded
quality of its face powder and its moisture-proof qualities have no
E>cientific basis and the use of said product will not prevent lines or
premature aging or prevent or remove enlarged pores, blackheads, or
blemishes because of any pre-expanded quality or balsamizing process.
Respondent's preparation Eye Lash Grower Cream has no properties
which would be of any value in promoting the growth of eyelashes,
and has no effect upon the growth of eyelashes, and its Eye Lash Cream
and Darkener will not prevent them from breaking. The egg content
of Egg Complexion Soap is of no value to and will not benefit the
complexion. Said soap will not purify the skin in excess of cleansing
the surface thereof.
PA.R. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations. disseminated as aforesaid, has had the capacity and tendency to mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that all of such statements and representations are
true, and to induce a substantial portion of the purchasing public to
purchase respondent's cosmetic preparations because of such erroneous
and mistaken belief engendered as above set forth.
CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
nnd a stipulation as to the facts entered into between respondent herein
and Richard P. 1Vhiteley, Assistant Chief Counsel for the Commission,
which provides, among other things, that without further evidence
or other intervening procedure the Commission may issue and serve
435;,26m--42--vo1.33----42
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upon the respondent herein findings as to the facts and conclusion
based thereon, and an order disposing of the proceeding, and the Commission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Helena Rubinstein, Inc., a corporation, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the offering for sale, sale or distribution of its cosmetic preparations desig11ated
Town and Country Face Powder, Eye Lash Grower Cream, and Eye
Lash Cream and Darkener, or any preparations of substantially similar
composition or possessing substantially similar properties, whether
sold under the same names or under any other names, do forthwith
cease and desist from directly or indirectly :
1. Disseminating or causing to be disseminated any advertisement by means of the United States mails, or by any means in commerce, as "commerce" is defined in the Federal Trade Commission
Act, which advertisement:
(.a) Represents, directly or through inference, that said preparation Town and Country Face Powder does not absorb natural moisture
of the skin, or that it is moisture-proof; that it will prevent lines
or premature aging, or that it will prevent or remove enlarged pores,
blackheads, or blemishes ;
(b) Uses the word "Grower," or any other word of similar import,
to designate or describe said preparation Eye Lash Grower Cream,
or otherwise represents that said preparation has any effect upon
the growth of eyelashes;
(c) Represents, directly or through inference, that said preparation Eye Lash Cream and Darkener will prevent eyelashes from
breaking;
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce, as "commerce" is defined in the Federal Trade Commission Act, of said
preparations, which advertisement contains any of the representations prohibited in paragraph 1 hereof.
It is further ordered, That the respondent, its officers, representatives, agents, and employees, as aforesaid, directly or through any
corporate or other device, in connection with the offering for sale,
sale and distribution in commerce, as "commerce" is defined in the
Federal Trade Commission Act, of respondent's soap product designated Egg Complexion Soap, or any product of substantially similar
composition or possessing substantially similar properties, whether
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sold under the same name or under any other name, do forthwith
cease and desist from :
Representing that the egg content of ~aid soap has any beneficial
effect upon the skin, or that said soap purifies the skin in excess of
cleansing the surface thereof.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATI'ER OF

STETSON CHINA COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket .H77.

Oomplaint, Mar. 26, 1941-Deoision, July 14, 1941

Where a corporation engaged in the Interstate sale- and distribution o! dinner·
ware, including china ware and glassware; by means of cards, letters,
circulars, and other printed and written matter circulated generally among
dealers and supplied to them for distribution to the purchasing public;
directly or by Implication( a) Represented that certain of its said products were a reproduction of
expensive imported chinaware; and
(b) Represented that the prices at which such products were oiTered for sale
represented special or reduced prices which were much less than those
at which they were customarily offered and sold, through such statements
as "Lady Evette Set. You may have one of these test sets at only $9.95
for the entire 54 pieces, service for 8. This set was made to retall regularly
at $16.75. Tbe complete 1QO..piece service is be1.ng specially priced at $19.95
which is $10 less than the regular retail price";
The facts being said chinaware was not a reproduction o! Imported or expensive chinaware, but was of ordinary grade and quality, and the prices
at which they were o1fered for sale were the regular retall prices at
which th~y were customarily o1fered and sold ; $0.95 was the customary
retail price o! the set in question which never sold for $16.75, and the
price of $19.95 <?n the larger set did not represent any saving, but was
the customary retail price ;
With the efl'ect of misleading and deceiving a substantial portion of purchasing
public with respect to Its products, and of placing in the hands of uninformed or unscrupulous dealers a means whereby they were enabled to
mislead and deceive such public, and o! causing substantial portion thereof
to purchase substantial quantities of said products because of the erroneous belief thus engendered:
Ileld, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, anl\ constituted unfair and
deceptive acts and practices in commerce.

Mr. B. G. Wilson for the Commission.
Mr. J. L. /{aufmann, of Chicago, Ill., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
:md by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Stetson China Co.,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
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interest, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent Stetson China Co., Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of Illinois, with its office and principal place
o:f business at 1801 'Vest Severity-fourth Street, Chicago, Ill.
PAR. 2. Respondent is now, and has been for more than 1 year
last past, engaged in the business of selling and distributing dinnerware, including chinaware, glassware, and other tableware, in commerce between and among the various States of the United States
and in the District of Columbia.
Respondent causes and has caused its said products, when sold, to
be shipped or transported from its place of business in the State of
Illinois to the purchasers thereof located in various other States of
the United States and in the District of Columbia.
.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in its said products in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, and
for the purpose of inducing the purchase of its products, the respondent has disseminated false and misleading statements and representations with respect to the character, quality, and prices of its products,
such representations being made by means of cards, letters, circulars,
and other -printed Jlnd written matter circulated generally among
dealers and supplied to dealers for distribution to the purchasing
public. Among and typical of the false and misleading representations so used and disseminated as aforesaid are the following:
A fine reproduction of very expensive Imported cblna.
Lady Evette Set. You may have one of these test sets at only $9.95 for
the entire 54 pieces, service for eight. This set was made to retail regularly
at $16.75.
The complete 100-piece service is being specially priced at $19.95 which Is
·
$10 less than the regular retail price.

PAR. 4. Through the use of the foregoing statements and representations, and others of similar import not specifically set out herein,
the respondent represents directly or by implication that certain of
its said products are a reproduction of expensive imported chinaware, and that the prices at which such products are offered for sale
1-epresent special or reduced prices which are much less than the
prices at which such products are customarily offered for sale and
f:old in the usual and normal course of business.
PAR. 5. The foregoing statements nnd r£'presentutions are grossly
exaggerated, false, and misleading. In truth and in fact, the china-
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ware so designated is not a reproduction of imported or expensive
chinaware, but is chinaware of ordinary grade and quality. The
prices at which said products are offered for sale do not represent
special or reduced prices but are the regular retail prices at which
such products are customarily offered for sale and sold in the normal
and usual course of business. The set of chinaware offered for sale
at $9.95 has never sold for $16.75 but the customary r!ltail price of
such chinaware has been and is only $9.95. The price of $19.95 on
the 100-piece set of said chinaware does not represent a saving of
$10 or any other amount from the regular retail price of such chinaware, but in fact the customary retail price of such set of chinaware
is and has been $19.95.
PAR. 6. This practice on the part of respondent serves also to place
in the hands of uninformed or unscrupulous dealers a means and
instrumentality whereby such dealers are enabled to mislead and
deceive members of the purchasing public with respect to the value
and customary retail prices of respondent's products.
PAR. 7. The use by the respondent of the acts and practices herein .
set forth has the tendency and capacity .to, and does, mislead and
deceive a substantial portion of the purchasing public with respect
to the character, quality, and value of respondent's products, and to
cause the purchasing public to purchase substantial quantities of
respondent's products as a result of the erroneous and mistaken
belief so engendered.
pAR. 8. The aforesaid acts and practices o£ the respondent as
herein alleged are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGs As To THE FAors, AND OnoER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commissio~, on. the 26th day of 1\farch 1941,
issued and subsequently served its complaint in this proceeding upon
respondent, Stetson China Co., Inc., a corporation, charging it with
the use of unfair and deceptive acts and practices in commerce in
violation of the provisions of said act. After the issuance of said
complaint the respondent filed its answer admitting all the material
allegations of fact set forth in the complaint and waiving- all intervening procedure and further hearing as to said facts. Thereafter
this proceeding regularly came on for final hearing before the Commission on the said complaint and the answer thereto; and the Commission, having duly considered the matter and being now fully
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advised in the premises, finds that this proceeding is in the interest
o£ the public and makes this its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Stetson China Co., Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place o£
business at 1801 'West Seventy-fourth Street, Chicago, Ill.
PAR. 2. Respondent is now, and has been for more than 1 year last
past, engaged in the business o£ selling and distributing dinnerware, including chinaware, glassware, and other tableware, in commerce between and among the yarious States of the United States and
in the District of Columbia.
Respondent causes and has caused its said products, when sold,
to be shipped or transported from its place of business in the State of
Illinois to the purchasers thereof located in various other States of
the United States and in the District o£ Columbia.
Respondent main'tains, and at all times mentioned herein has.
maintained, a course o£ trade in its said products in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, and for
the purpose of irrducing the purchase of its products, the respondent
has disseminated by means of cards, letters, circulars, and other
printed and written matter circulated generally among dealers and
supplied to dealers for distribution to the purchasing public various
representations with respect to the character, quality, and prices of
its products. Among and typical of the representations so used and
disseminated as aforesaid are the following :

A fine reproduction of. very expensive Imported china.
Lady Evette Set. You may have one of these test set$ at only $9.95 for the
entire 54 pieces, service for eight. This set was made to retail regularly at
$16.75.
The complete 100-piece service Is being specially priced at $19.95 which Is
$10.00 less than the regular retail price.
PAR. 4. Through the use of the foregoing statements and representations, and others o£ similar import not specifically set out herein,
the respondent represents directly or by implication that certain of
its said products are a reproduction of expensiYe imported china.waret
and that the prices at which such products are offered for sale represent special or reduced prices which are much less than the prices

660

FEDERAL TRADE COMMISSION DECISIONS

Order·

33F.T.C.,

at which such products are customarily offered for sale and sold in
the usual and normal course of business.
PAR. 5. In truth and in fact, the chinaware so designated is not a
reproduction of imported or expensive chinaware, but is chinaware
of ordinary grade and quality. The prices at which said products
are offered for sale do not represent special or reduced prices but
are the regular retail prices at which such products are customarily
offered for sale and sold in the normal and usual course of business.
The set of chinaware offered for sale at $9.95 has never sold for $16.75
but the customary retail price of such chinaware has been and is
only $9.95. The price of $19.95 on the 100-piece set of said chinaware does not represent a saving of $10 or any other amount from the
regular retail price of such china ware, but in fact the customary
retail price of such set of chinaware is and has been $19.95.
PAR. 6. This practice on the part of respondent serves also to place
in the hands of uninformed or unscrupulous dealers a means and
instrumentality whereby such dealers are enabled to mislead and
deceive members of the purchasing public with respect to the value
and customary retail prices of respondent's products.
PAR. 7. The use by the respondent of the acts and practices herein
set forth has the tendency ilnd capacity to, and does, mislead and deceive a substantial portion of the purchasing public with respect to
the character, quality, and value of respondent's products, and to
cause the purchasing public to purchase substantial quantities of
respondent's products as a result of the erroneous and mistaken belief
so engendered.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptve acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits ali the material
allegations of fact set forth in said complaint, and states that it
waives all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and its
conclusion that said respondent has violated the provisions of the
Federal Trude Commission Act.
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It is ordered, That the respondent, Stetson China Co., Inc., a
corporation, its officers, representatives, agents, and employees, directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of chinaware, glassware,
and other tableware in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:
1. Representing as the customary or regular retail prices or values
of respondent's products prices and values which are in excess of
the prices at which such products are regularly and customarily sold
at retail in the normal and usual course of business.
2. Representing that the prices at which respondent's products ar£>
offered for sale constitute a discount to the purchaser, or that such
prices are special or reduced prices, when in fact such prices are
the usual and customary prices at which such products are offered
for sale in the normal and usual course of business.
3. Representing that respondent's chinaware is a reproduction of
expensive imported chinaware.
4. Representing that the character, grade, or quality of respondent's products are other than the actual character, grade, or quality
of such products.
It is further ordered, That the respondent shall, within GO days
after service upon it of this order, fiJe with the Commission a report
in writing, setting forth in detail the manner and form in which it·
has complied with this order.
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IN THE MATTER OF

"WILBERT ,V. HAASE COMPANY, INC., NATIONAL AFFILIATION OF WILBERT VAULT :MANUFACTURERS, AND
ITS MEl\IDERS, ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3808.

Complaint, June 6, 1939-Decision, July 15, 1941

Where three corporations and three individuals engaged variously In the licensing
of others to construct and sell concrete burial vaults made under letters
patent, In the manufacture of supplies and materials for such vaults and
of the vaults themselves, and in interstate sale and distribution thereof,
to wit:
I. A corporation which (1) was engaged in licensing others to construct
and sell lts Wilbert vaults, and in the lease or sale to such licensees of
various materials and supplies for use In said manufacture, and, under the
trade name of "National Affiliation of ·wilbert Vault Manufacturers," In
conducting advertising programs to promote the sale of its vaults, (2) sold,
and furnished without charge, to its eighty-odd licensees located in many
of the States, advertising brochures, pamphlets, advertising mats, circulars,
catalogs, leaflets, printed, and lllustrnted materials, and placed advertisements of Its said vaults in magazines and other publications of general
circulation, (3) sold and distributed, also, to its licensees, miniature Wilbert
vaults for display completely submerged in water, with- arrangement for
lighting and inspection of the Interior, with the intent of causing purchasers
to believe that said vaults had the characteristics below represented and
( 4) undertook, through periodical inspections of the plants of licensees,
to maintain similar'standards of manufacturing by all;
II. A corporation which was engaged as licensee of former In making
and selling said vaults, and also in manufacturing or providing the
materials and supplies leased or sold by former to other licensees; an individual who was president of and majority stockholder in both said corporations, and in active charge of their businesses; and a second individual who
was secretary and treasurer of former corporation and actively engaged in
the conduct of its business and of aforesaid advertising program; and
III. A corporation engaged as licensee of first concern in the manufacture and sale of said vaults, and an individual similarly engaged as
licensee, which caused advertising materials to be transported from the
Chicago place of business of said first-named Ucensing concern and from
their places of business in 1\Iaryland, to prospective customers;
In said advertising material, circ11lated and displayed by said corporations and
individuals, furnished by the licensees to their undertaker customers, and
displayed by them to the purchasing public, and in other advertising
materials prepared and circulated by the licensees themselves{ a) Represented said Wilbert vaults as asphalt, through such statements as
"Asphalt Waterproof Vault," and in the marking and designation thereof
made use of phrnse "Wilbert Asphalt Waterproof Inner Vault" in large
letters, with words "United with Reinforced Concrete Outer Vault" in' type

WILBERT W. HAASE' CO., INC., ET AL.

662

663

Syllabus

so small as frequently to be illegible, and referred to the %-inch asphalt
lining attached to the concrete portion of the vault, as an "inner vault," and
sometimes to the vault itself as a "Dual Vault";
Facts being vault in question was of concrete lined with asphalt, and not, as
implied, made ln major part, if not entirely, of the more expensive asphalt,
and said asphalt lining thereof was not, as implied, separately suitable for
use as a burial chamber, nor was the entire product a dual vault;
(b) Represented that their said vault was "breakproof" and that "earth weight
will not crush it," that it was sweatproof and constituted an eternal, ~ry,
underground mausoleum;
Facts being concrete, in thickness used In said vaults, will permit slow passage
of water, tending to carry with it chemicals from the soil, and gra_dually
to separate from the Inner surface any asphalt or bituminous material
attached thereto; deterioration of concrete may be quite rapid in soils
containing lln alkali and dependent also upon a variety of other conditions,
including quality of the concrete, amount of moisture, etc.; and vault in
question, under varying conditions of Interment, would not be either airtight or waterproof eternally or for 50 years, or for any other fixed period
of time, but might easily fail and permit entrance of water, as in fact
occurred in some instances within a few years; and product in question had
no distinctive feature making it sweatproof, but did have a tendency to
permit progressive passage of water into the interior between protruding
metal parts and the concrete;
(c) Represented that their vault was guaranteed "Insured for Fifty Years," as
airtight and water resisting, watertight if cover was properly placed and
sealed, and as against being crushed by earth weight, and that said
guarantee was insured by one of the large insurance companies;
The facts being that the insurance in question, as respects insurer, was based
on fact or assumption that chance of disinterment was remote, and as
respects various vuult concerns and individuals herein involved, was primarily a sales plan, and not, as implied, an insurance of the manufacturers'
guarantee for the benefit of purchasers of vaults, but was for the benefit
of the licensees and to reimburse them for any payments they might be
required to make as a result of the guarantee as issued by them; and
advertising thereof failed to disclose that the insurance might be canceled
at any time by either said licensing company or the Insurer, implying that
it was primarily for the benefit of purchasers anti was unqualified for the
full period of 50 years; and
(d) Stated that the well-known insurance company in question bad "investigated every phase of the Wilbert organization before accepting the respof1sibllity of underwriting Wilbert Vault Guarantees," and that ''Their acceptance is a remarkable endorsement of the vault and the orgllnization behind
it";
Facts being that no such im·estigation was made, and acceptance of underwriting risk by said insurance company did not constitute such nn endorsement, being based, as above indicated, not upon probable performance of
the vault, but principally upon the fact that in the normal course thPre
would be relatively few disinterments;
With effect of misleading and dec~>iving a snhstantial portion of the purchnsing
public into the erroneous belief that such false advertisemPnts were true,
and of causing it, because of such belief, to purchase large numbers of
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said vaults, whereby trade was unfairly diverted to them from their
competitors:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair and deceptlve acts
and practices therein.

Before Jfr. Randolph Preston, trial examiner.
Mr. Curtis 0. Shears and Mr. William L. Pencke for the
Commission.
Mr. Eugene Meacham, of ·washington, D. C., and Mr. Harold 0.
Osburn and Mr. Bernard lV. Vinissky, of Chicago, Ill., for
respondents.
ColiiPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the respondents
in the caption hereof and hereinafter more particularly designated
and described, have violated, and are now violating, the provisions
of the said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. (a) Respondent "Wilbert '\V. Haase Co., Inc., is a.
corporation organized, existing and doing business under and by
virtue of the laws of the State of Illinois, with its office and principal place of business at 1015 Troost A venue, Forest Park, Ill. It
is owner of certain letters patent of the United States relating to
the construction, manufacture, and use of a certain kind or kinds of
cement burial vaults used to encase or enclose coffins in the burial
of the dead. Said patented vaults are hereinafter designated and
referred to as Wilbert vaults. Said respondent is now, and for some
time last past has been, engaged in the business of licensing other
corporations, individuals, partnerships, and firms to construct and
sell 'Vilbert vaults made and manufactured under said patents and
ii-t selling and distributing certain supplies, services, and materials,
hereinafter more fully designated and described, to said licensees.
It grants licenses under said patents to some 80 manufacturers of
'\Vilbert vaults located throughout the United States under a licensing
agreement. Said licensing agreement provides, in part, that the
licensees shall have the right to manufacture and sell said 'Vilbert
vaults in a specified territory designated therein. The licensee
agrees to manufacture said vaults in accordance with specifications
as contained in said letters patent governing same, and to purchase
or rent from respondent 'Vilbetl't ,V. Haase Co., Inc., the metallic

WILBERT W. HAASE! CO., INC., ET AL.

662

665

·Complaint

molds, asphalt cooker, reinforcing for covers and boxes, handles,
clevices, rods, asphalt and asphalt paint, 'Vilbert stenciling and
decorating devices, an electric spraying outfit and all other materials
used in the construction of said 'Vilbert vaults excepting cement,
sand, and gravel. Respondent 'Vilbert W. Haase Co., Inc., will be
hereinafter designated and referred to as licensor. Said licensor
sells, supplies, and renders certain services to said licensee manufacturers of said Wilbert vaults, including the selling, renting and
supplying of various materials, equipment, tools, forms, brochures,
advertising mats, circulars, letters, booklets, pamphlets, catalogs,
leaflets, and other printed and illustrated materials, and other supplies, hereinafter designated and referred to as supplies, services,
and materials, used in connection with the manufacture, promotion,
sale, and use of said "Wilbert vaults under said licensing agreements,
and incident to and connected with purchasing, manufacturing, sales
promotion, advertising, planning, publication and insurance of said
Wilbert vaults, directly or indirectly for said licensees. Said license
agreement provides for a royalty on each vault sold by a licensee.
Licensor, directly or indirectly, conducts a national advertising service for the benefit of its licensees, who are hereinafter more fully
described and designated.
(b) Respondent, National Affiliation of 'Vilbert Vault Manufacturers, is an unincorporated association having its principal place
of business at 1015 Troost Avenue, in the city of Forest Park, State
of Illinois. It is hereinafter referred to as the "association" and
its members are burial vault manufacturers located in various sec~
tions of the United States, engaged in the manufacture of said Wilbert vaults under said licensing agreements based on said letters
patent held by said licensor. Said licensor is the operating agency
for said association and, as such, acts on behalf of said association
in conducting among other services a national advertising campaign,
directly or through said association in promoting the sale of said
'Vilbert vaults.
(c) Respondent members of said association are about 80 in number and they are located in various sections of the United States.
Said members are corporations, partnerships, and individuals engaged in the business of manufacturing said 'Vilbert vaults. All of
the members of said association are not known to the Commission.
Those of its officers and representative members who are known and
who can be conveniently reached are specifically named as respondents herein. All the other members of said association are hereby
made respondents without being individually named because they
constitute a class or group too numerous to be brought before the
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Commission in this proceeding without manifest inconvenience and
delay. The following named representative members of said association are made respondents herein both individually and in their
said representative capacity: American Vault ·works, Inc., an Illinois
corporation, having its principal place of business at 1015 Troost
Avenue, Forest Park, Ill.; Baltimore Concrete Products Co., a Maryland corporation, trading and doing business under the name and
style of Baltimore "Wilbert Vault ·works, with its principal place
of business located at 3025 Cold Spring Lane, Baltimore, Md.; Leo
Wolfkill, an individual trading and doing business under the name
and style of ·washington Vault ·works, having his principal place
of business at Rockville, Md. Respondent members of the association, both named and unnamed, are hereinafter collectively referred
to as "licensees." Membership in said association is obtained solely
by virtue of said licensing agreements entered into by and between
said members and said licensor.
(d) Respondent American Vault ·works, Inc., one of said licensees
and a member of said association, is a corporation organized, existing and doing business under and by virtue of the laws of the State
of Illinois having its office and principal place of business at the
same local address in the city of Forest Park, State of Illinois, as
respondent licensor. It is now, and for several years last past has
been, engaged in the business o,f manufacturing and selling in interstate commerce said "Wilbert vaults and manufacturing forms, equipment, supplies; and materials used in the making of said Wilbert
vaults under said licensing agreements for said licensor. Said licensor, in turn, sells and distributes said forms, equipment, supplies,
and materials to and among said licensees located in various States
of the United States and in the District of Columbia.
(e) Respondent Wilbert W. Haase is an individual having· his
office at 1015 Troost A venue, Forest Park, Ill. He is, and for some
time last past has been, the president of respondent licensor and of
respondent American Vault 'Vorks, Inc., and is and has been majority
&tockholder of such corporate respondents and in active charge of their
businesses, controlling and directing their acts, practices, and policies.
He organized or caused to be organized respondent association and
directly or indirectly controls and directs its acts, practices, and policies. Sydney L. Schultz is an individual having his office at 1015
Troost A venue, Forest Park, Ill. He is, and for some time last past
has been, secretary and treasurer of the respondent licensor and secretary of respondent association, and has been actively engaged in the
conduct of the businesses of said respondents.
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P.AR. 2. Respondent association and many of its members, including
respondent licensees named herein individually and in a representative
capacity, in the usual course and conduct of their respective businesses,
ll.re engaged in interstate commerce, transporting and causing to be
transported said 'Vilbert vaults and burial supplies, equipment, advertising matter, and other materials used in the promotion, sale, di.,stribution and use of said Wilbert .vaults from the respective States of
their production to the respective consumers thereof located in other
States of the United States and in the District of Columbia. Said
licensor, in the regular course and conduct of its business, acting for
and on behalf of the association and its members in its merchandising
and advertising activities referred to in paragraph 1 hereof, is engaged
in selling and distributing said materials, supplies, and services and
causing the saine to be transported from the State of Illinois to,
through and into other States of the United States wherein the various
licensees are located. There is now, and l1as been for some time last
past, a course of trade in said Wilbert vaults and said materials,
supplies, and services by said respondents in commerce between and
among the various States of the United States and in the District
of Columbia. In the course and conduct of their businesses respondents are now, and for several years last past have been, in active and
8Ubstantial competition with other corporations, individuals, partnerships, and firms engaged in the manufacture, sale, and transportation
in commerce between and among various States of the United States
and in the District of Columbia, of steel, stone, concrete, cement, and
other vaults and supplies, services, and materials used in connection
with the manufacture, sale, and distribution of said vaults, used in the
burial of the dead.
P.AR. 3. In the course and conduct of their businesses as described
in paragraph 1 hereof, respondents in soliciting the sale, selling, and
reselling said 'Wilbert vaults, and said supplies, materials, and services,
and as an incident to and a means of inducing and procuring the sale
of said 'Vilbert vaults are now causing, and for some time last past
have caused, advertisements and advertising matter relating to said
vaults to be inserted, published, and displayed in niagazines, newspapers, circulars, pamphlets, letters, stationery, booklets, forms, catalogs, leaflets, and other printed and illustrated material circulated or
distributed among prospective purchasers of such vaults, and they
have affixed advertising matter to vaults, buildings, trucks, and other
media for dissemination of information, directly or indir<'ctly to the
public, all of which said advertising matter is hereinafter d<'signated
and referred to as "advertising." Said licensor cooperates and has
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cooperated with said licensees in the sale of said ·wilbert vaults in said
commerce as aforesaid through advertising circulated among the various States of the United States and in the District of Columbia, and
which said licensor has caused directly or through said association to
be inserted, published, and ·displayed in publications circulated
throughout the various States of the United States and in the District
of Columbia. Said licensor also supplies advertising mats and other
advertising matter to licensees, who, jn turn, 'cause and have caused
said mats and other advertising matter to be inserted, published, and
displayed in various publications, circulated as aforesaid. Licensor
also sells and distributes directly or indirectly said advertising to said
licensees. Said licensees, in turn, furnish said advertising to their
undertaker customers for use in aid of the sale of said W'"ilbert vaults
to the ultimate purchasers thereof. Said undertakers publish, distribute, display, and expose said advertising directly or indirectly
to the ultimate purchasing public. In the aforesaid manner said
licensor, said association and its members and said licensees, have
cooperated with each other and acted together in distributing said
advertising and advertising matter under the control and direction
us aforesaid of Wilbert W. Haase and Sydney L. Schultz. All of said
respondents are now, and have been, acting in concert in promoting
the sale of said Wilbert vaults in the mariner and through the methods
herein alleged.
PAR. 4. Respondents, in advertising or causing said advertising to
be published, distributed, displayed, or exposed, as aforesaid, are
making and have made many f'alse and misleading representations, in
and through such media, to the effect that said Wilbert vaults, when
manufactured, are made and constructed, in whole or in part, of
asphalt; consist of an inner vault of asphalt united with an outer
vault of reinforced concrete; are waterproof, airtight, and of enduring,
break-proof strength, and are guaranteed for 50 years. Another
representation is and has been made by or through the means of tests
and demonstrations which were and are calculated, and have had and
now have the tendency and capacity, to. and do in fact mislead and
deceive the consuming public into. the erroneous and mistaken belief
that said ·wilbert vaults are waterproof and airtight at the time of
burial, that they will endure as waterproof and airtight under actual
burial conditions, and that every said vault manufactured by any of
said licensees affords eternal or long enduring protection to bodies'
encased or enclosed therein, against contact with water and other
destructive agents in the soil where said Wilbert vault is interred.
Among and typical of said representations used and caused to be
used by said respm1dents are the following:
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1. Wilbert Waterproof Burial Vaults.
The burial vault with an insured guarantee.
Wilbert vault guarantees insured for 50 years.
Eternal.
Dry Underground Mausoleum.
Insured guarantees-Wilbert Vault ~anufacturers provide a liberal and
well-defined waterproof and break-proof vault guarantee that is insured for· a
period of 50 years by the Aetna Insurance Company of Hartford, Conn., Incorporated 1819.
Wilbert Waterproof Dual Vault.
I
We hereby gu:~rantee * * * WILBERT ASPHALT WATERPROOF INNER VAULT
UNITED WITH REINFORCED CONCRETE OUT!m VAULT * * * that said vault interred in said cemetery is airtight and water-resistant; that earth weight will
not crush it, no water from the outside will enter it after cover has been
properly placed and sealed.
The Aetna Insm·ance Company investigated every phase of the ·wilbert organization befo1·e accepting the re~ponsibility of underwriting Wilbert Burial Vault
guarantees. Their aceeptance is a remarkable endorsement of the vault and
the organization bebiud it.
2. Wilbert Asphalt Waterproof Vault.
Wilbert Asphalt Waterproof Burial Vault.
Thick Asphalt Inner Vault.
Pure cast Asphalt for Watei'proof protection; reinforced concrete scientifically
moulded for enduring strength.
When you explain asphalt protection to your client and sell a Wilbert vault
with its insured guarantee, you have accomplished the ultimate for his "PEACE
oF MIND" and your own Wilber.t Waterproof Burial Vault.
3. Mr. Haase's supreme desire was to produce a vault that would give full
protection regardless of varying conditions of burial. Taking a tip from the
nncient Egyptian embalmers be started experimenting with asphalt. :Realizing that pure asphalt must have a supporting agent, be decided to unite a thick
cast asphalt inner vault to an outer vault of enduring concrete, a material
whieh he knew would 'stand the test of time.

In addition to the advertisements and representations hereinabove
set out, miniature vaults are sold and distributed by licensor to said
licensees for advertising purposes. These miniature vaults are constructed in substantially the same manner as said '\Vilbert vaults
and like said Wilbert vaults contain licensor's trade-mark moulded
into the side and ends of same. Said licensees who purchase said
miniature vaults display them or cause them to be displayed submerged in water with an arrangement provided for the lighting,
inspection, and testing of their .interiors by prospective ultimate
purchasers of same, for the purpose of leading said ultimate purchasers to believe that said Wilbert vaults have the characteristics
listed above in this paragraph under actual burial conditions. Respondents ir1struct their undertaker customers to make said test and
demonstration and it is often m~de by said undertaker customers for
said purpose.

..
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PAR. 5. In truth and in fact, the statements and representations
set forth in paragraph 4 hereof are false and misleading in that
respondents' vaults and so-called inner vaults are not waterproof and
eternally dry, nor do they insure enduring strength, nor are they
always waterproof, airtight or breakproof at the time of installation
or for a period of 50 years or any other stated period of time; the
so-called inner vault is not itself a vault nor is it composed of thick
asphalt, nor is the vault properly described and designated as an
asphalt vault.
Said miniature vaults are not displayed under nor subjected to
actual burial conJ.itions. The tests and demonstrations referred to
above are misleading and deceptive for the reason that the same
physical conditions do not prevail when the tests are being made as
would and do prevail when the vaults of the respondents are buried
in the ground and such tests do not prove that said vaults are airtight, waterproof, or watertight.
Said representations regarding insured guarantees infer absolute
protection but in truth and in fact the master policy insuring said
licensor for the benefit of said licensees contains two or more saving
clauses, one conditional upon the cover being properly placed and
sealed, and another retaining to the insurance company the right to
cancel said master policy if losses under said policy amount to more
than 25 percent of the total premium paid for same, all of which
is not disclosed to the ultimate consuming public. Disinterment
after burial is so rare as to make the said certificate of guarantee
worthless to the vast majority of purchasers of respondents' said
vaults for the reason that no opportunity is afforded them in which
to ascertain whether the vault is watervroof or not.
The term waterproof as used by respondents in their advertising
as aforesaid means to the consuming public a watertight vault, a
vault which will not permit water to enter it, and respondents' said
vault is not waterproof as the term is so understood by the consuming public, and water will seep into it through the joints and
the walls thereof, when used in the burial of the dead.
No test has been made or can be made to pro,·e that said vaults
will endure eternally or for 50 years from disintegration, electrolysis,
oxidation, corrosion, and erosion, under all burial conditions. The
so-called asphalt inner vault cast as a part of said Wilbert vault
is now and has been constructed of an approximate thickness of o/s
of an inch of asphalt. Respondents, who directly or indirectly manufacture, sell, and distribute said 'Vilbert concrete vaults with asphalt inner lining do not know that a specific vault buried in a particular place is waterproof, airtight and breakproof at the time of
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interment; and morever respondents do not know that a certain vault
buried in a particular place will endure as a waterproof, airtight and
breakproof structure for a period of 50 years, or for any long-enduring period.
PAR. 6. The use by respondents of the foregoing advertisements,
statements, representations, tests, and demonstrations and others similar thereto in advertising, soliciting, and offering for sale and selling
said "Wilbert vaults, and said supplies, services, and materials used
in connection with the advertising, sale, and use of said vaults, as
herein set out, was and is calculated to and has had and now has
the tendency and capacity to and does in fact, mislead and deceive a
substantial portion of the purchasers and prospective purchasers
thereof into the erroneous and mistaken belie£ that the aforesaid
representations are tme, and induces them to purchase said vaults on
account of said erroneous and mistaken belief. Thereby trade has
been and is now unfairly diverted to said licensees from competitors
engaged in the sale in commerce between and among the various
States of the United States and in the District of Columbia who do
not make use of similar misrepresentations with respect to their
products of the same general kind as those offered by respondents.
As a result of respondents' said practices, as herein set out, substantial injury has been and is now being done by said respondents
to the public and to competitors e~gaged in commerce between and
among the various States of the United States and in the District
of Columbia.
P'iAR. 7. The aboYe alleged acts and practices of respondents are
each and all to the injury and prejudice of the public and of competitors of respondents and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE F ACI'S, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on June 6, 1939, issued and subsequently served its complaint upon the respondents named in the caption hereof charging them with unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the filing of respondents' answer, testimony and othPr evidence in support of the allegations of said
complaint were introduced by attorneys for the Commission and in
opposition therPto by attorney~ for respondents, before Randolph
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Preston, an examiner of the Commission theretofore duly designated
by it, and said testimony and other evidence were duly recorded and
filed in the office of the Commission. Thereafter the proceeding regularly came on for final hearing before the Commission on the said
complaint, the answer thereto, testimony and other evidence, report
of the trial examiner and exceptions thereto, briefs in support of the
complaint and in opposition thereto, and oral argument by counsel;
and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS .TO THE FACTS

PARAGRAPH 1. Respondent \Vilbert W. Haase Co., Inc., is a corporation organized and doing business under and by virtue of the laws of
the State of Illinois, having its principal place of business at 1015
Troost A venue, Forest Park, Ill. This respondent is the owner of
certain United States letters patent relating to the construction and
manufacture of concrete burial vaults. For a number of years respondent has been, and is now, engaged in the bp.siness of licensing
individuals, partnerships, and other corporations to construct and sell
concrete burial vaults manufactured under said letters patent, and
in the lease or sale to such licensees of various materials and supplies
used in or in connection with the manufacture of concrete burial
vaults which are designated and described as "\Vilbert" vaults.
Respondent National Affiliation of Wilbert Vault Manufacturers,
alleged in the complaint to be an unincorporated association, has no
officers, by-laws, or formal organization, and is in fact a trade name
and style used by respondent ·wilbert \V. Haase Co., Inc., individually and in cooperation with its licensees, in conducting advertising programs for the b('nefit of itself and of its licensees in promoting
the sale of "Wilbert vaults. Some advertising material is sold to
licensees by Wilbert \V. Haase Co., Inc., and other such material
is furnished to licensees without specific charge therefor. Advertisements to publicize Wilbert vaults 'and induce their purchase
are placed by ·wilbert 1V. Haase Co., Inc., and by licensees in magazines and other publications circulating in and among the several
States of the United States and in the District of Columbia. This
advertising program is in part supported by royalty payments of
licensees and in part by a further payment by such licensees of 25
cents per vault sold, which payments are directly devot£>d to advertising carried on under the aforesaid name of National Affiliation
of Wilbert Vault Manufacturers.
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Respondent American Vault "\Vorks, Inc., is a corporation organized
and doing business under and by virtue of the laws of the State
of Illinois, having its principal place of business at 1015 Troost
Avenue, Forest Park, Ill. This respondent has been, and is now,
engaged in the business of manufacturing and selling Wilbert vaults
as a licensee of respondent 'Vilbert ·w. Haase Co., Inc., and in addition manufacturers or otherwise provides the materials and supplies
leased or sold by respondent 'Vilbert ,V. Haase Co., Inc., to other
licensees.
Respondent 'Vilbert \V. Haase, an individual, has been, and is
now, president of respondent 'Vilbert "\V. Haase Co., Inc., and of
respondent American Vault 'Vorks, Inc., and has been, and is now,
the holder of a majority of the stock in both of said corporate respondents and has been and is, in active charge of their respective
businesses, controlling and directing their policies, acts, and practices.
Respondent Sidney L. Schultz, an individual, has been, and is now,
secretary and treasurer of respondent 'Vilbert \V. Haase Co., Inc.,
and has been, and is now, actively engaged in the conduct of its
business and in the conduct of the advertising program carried out
under the name of National Affiliation of Wilbert Vault Manufacturers in aid of and in cooperation with the other respondents and
other licensees not specifically named in said complaint.
Respondent Baltimore Concrete·Products Co. is a corporation organized under and doing business by virtue of the laws of the State
of Maryland, having its principal place of business at 3025 Cold
Spring Lane, Baltimore, 1\Id. This respondent in its capacity as
a licensee of respondent \Vilbert ,V. Haase Co., Inc., trades under
the name and style of Baltimore 'Vilbert Vault Co. and is engaged,
among other things, in the manufacture, offering for sale, and sale of
\Vilbert vaults.
Respondent referred to in the caption hereof as Leo \Volfkill is
in fact Lee A. 'Volfkill, an individual having his place of business
in Rockville, 1\fd., and trading under the name and style of "\Vashington Vault \Vorks, is a licensee of respondent Wilbert ,V, Haase Co.,
Inc., and is engaged, among other things, in the manufacture, offering
for sale, and sale of 'Vilbert vaults.
PAR. 2. Respondent \Vilbert ,V, Haase Co., Inc., trading under
its own name and under the name and style of National Affiliation of
\Vilbert Vault Manufacturers, sells and also furnishes without charge
to its licensees, some 80 in number, located in many States of the
United States, various advertising brochures, pamphlets, advertising
mats, circulars, catalogs, leaflets, printed and illustrated materials for
the use of such licensees in promoting and inducing the sale of
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'Vilbert vaults, and causes such materials to be transported from its
place of business to licensees in other States of the United States,
and causes advertisements intended to, and which do, promote and
induce the sale of 'Vilbert vaults to be inserted in magazines and
other publications having circulation in and among the several
States of the United States and in the District of Columbia. This
respondent, in conjunction with respondent American Vault 'Yorks,
Inc., sells and causes to be transported from Illinois through and into
other States of the United States various materials and supplies sold
to licensees for use in or in connection with the manufacture of
'Vilbert vaults and maintains a constant course of trade in commerce
in such materials and supplies in and among the several States of
the United States and in the District of Columbia.
Respondents Baltimore Concrete Products Co., a corporation,
trading as Baltimore Wilbert Vault Co., and Lee A. 'Volfkill, an
individual trading as 'Vashington Vault 'Vorks, cause brochures,
circulars, letters, pamphlets, le.ll.flets, and ther printed and illustrated materials intended to promote their sales of 'Vilbert vaults
to be transported from the place of business of 'Vilbert ,V. Haase
Co., Inc., in Illinois and from their respective places of business in
Maryland to customers and prospective customers in other States and
in the District of Columbia, and further cause to be transported from
their respective places of business in Maryland into other States
of the United States and in the District of Columbia ·wilbert vaults
manufactured and sold by them to purchasers in such other States
and in the District of Columbia. Said respondents maintain a
course of trade in commerce in and among various States of the United
States and in the District of Columbia of said advertising materials
and Wilbert vaults.
PAR. 3. In the course and conduct of their respective businesses, in
order to induce the purchase of ·wilbert vaults, respondents circulate
and display the advertising material heretofore referred to and the
licensees of respondents in turn furnish said advertising material to
their undertaker customers and prospective customers for use in aiding and promoting the sale of 'Vilbert vaults to the ultimate purchasers thereof, and such advertising material is distributed, displayed, and exposed to the purchasing public. In addition to the
advertising materials purchased from or furnished by Wilbert
Haase Co., Inc., licensees also prepare and circulate advertising
representations of their own with respect to 'Vilbert vaults.
Among and typical of the representations made and caused to be
made or usPd by respondents are:

,V.
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Wilbert Waterproof Burial Yaults.
THE BURIAL VAULT WITH AN INSURED GUARANTEE.

Wilbert Vault Guarantees Insured For Fifty Years.
Eternal, Dry Undergt·ound Mausoleum.
•
Insured Guarantees-Wilbert Vault l\Ianufacturers provide a liberal and well
defined waterproof and breakproof vault guarantee thnt Is insured for a period
of fifty years by the Aetna Insurance Company of Hartford, Conn., Incorporated
1819.
Wilbert Waterproof Dual Vault.
WE HEnEBY GUARANTEE •
•
•
Wilbert Asphalt Waterpl'Oof Inner Vault
United with Reinforced Concrete Outer Vault • • • that said vault Interred
in said cemetery is Air Tight an<l \\'ater Resisting, that earth weight will not
crush it, and that no water from the outside will enter it after the cover bas
been properly plnced and sealed.
The .Aetna Insumnce Company investigated every phase of the Wilbert
orgnnization before accepting the responsibility of underwriting Wilbert Vault
Guarantees. Their acceptance is a remarkable endorsement of the vault and
the organization behiml it.
Wilbert Asphalt Waterproof Yault.
Wilbert .Asphalt Waterproof Burial Vault.
Thick Asphalt Inner Vault.
Pure Cast Asphalt for Waterproof protection; Reinforced Concrete
scientifically molded for enduring strength.
When you explain asphalt protection to your client and sell a Wilbert
Vault with its Insured Guarantee, you have accomplished the ultimate for his
"PEACE OF MIND" and your own.
.
1\Ir. Hause's supreme desire was to produce a vault that would give full
protection regardless of the ntried conditions of burial. Taking a tip from
the ancient Egyptiun embalmers, he sturted experimenting with asphalt. Realizing that pure asphalt must have a supporting agent, be decided to unite a
thick cast asplmlt inner vault to an outer vault of enduring concrete; a
material which he knew would stand the test of time.

In addition to representations such as those set out above, miniature vaults are sold and distributed by respondent 'Vilbert ,V. Haase
Co., Inc., to its licensees for advertising purposes. These vaults are
constructed in substantially the same manner as the adult size 'Vilbert
vaults. They are intended to be, and are, displayed by the licensees
aml by their customers to prospective purchasers in the condition of
being completely submerged in water with an arrangement provided
for lighting and inspection of the interior thereof. This advertisement or demonstration is intended to cause prospective purchasers to
believe that Wilbert vaults have the characteristics which they are
represented to have.
PAR. 4. The terms of the license granted by lV'iluert ,V. Haase Co.,
Inc., for the manufacture of 'Vilbert vaults provides that licensees
secure equipment ami supplies other than the Portland cement, sand,
and gravel or crushed stone for use in the manufacture of such vaults
from the licensor, and by periodical inspections of the plants of
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licensees the licensor attempts to maintain similar standards of manufacturing by all licensees. The 'Vilbert burial vault in substance consists of a box of sufficient size to hold a casket and having a separate
top or cover; both box and cover being made of reinforced c<;mcrete
and having an inner lining of asphalt. In general the method of
manufacture is to construct the vaults in two pieces, one the box and
the other the top or cover. The procedure in making the box is to
F'et up metal forms in an inverted position leaving a %-inch space
between innfr and outer forms which is poured full of hot asphalt.
tVhen cool the outer part of the form is removed, the surface of the
asphalt is treated with a solvent, the reinforcing metal put in position, and an outer form put in place, leaving a space between the
asphalt and the outer form of 11;2 inches ori the sides and 2¥2 inches
at the top which, when the box is placed in the expected position, is
the bottom. This space is then filled with concrete which is vibrated
for the purpose of increasing its density, a~d· when the concrete has
set the inner and outer forms are removed, the outer snrface pointed
up, painted with an asphalt compound and the vault put aside for a
curing period. The purpose of using a solvent on the asphalt inner
lining prior to pouring the concrete around it is to create a bond
between the asphalt and the concrete and cause the asphalt to adhere
firmly to the concrete. The top or cover is made by a similar process.
Before delivery of the vault to a purchaser its exterior is painted
with bronze or other paint for decorative purposes.
In order to assist in moving the vault, suitable metal handles are
placed in position before the concrete is pourecl so that they are
imbedded in and become a part of the vault. For the purpose of
making a tight joint between the box and the top or cover, they are
cast with a tongue along the top edge of the sides and ends of the
box and a groove along the edge of ·the cover intended to fit the
tongue on the box. The groove is filled with asphalt, usually in three
layers, the first being of a firmer consistency than the succeeding
layers, and the top is intended to be accurately placed over the sides
of the box in order that the weight of the cover and the earth placed
upon it will gradually force the tongue and groove together and the
asphalt will create a seal between the two parts of the vault. tVhere
the regulations of the cemetery permit, it is the practice of the
licensor to have a licensee or an employee attend to the placement of
the top of the vault at the time of burial in order to assure, so far as
possible, the sealing of the top to the box in the manner intended.
PAR. 5. The annual volume of business in 'Vilbert vaults manufactured by the some 80 licensees approximate $2,500,000. Out of
the thousands of Wilbert vaults sold each year relatively few are
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disinterred, and consequently it is seldom that the condition of the
vault after it has been put into use is accurately ascertained. There
have been, however, a number of disinterments of \Vilbert vaults,
some of which were found to be in excellent condition and some of
which were not. The first so-called "Wilbert vault was manufactured
about 1928 and various modifications were made during a period of
several years. \Vilbert vaults of the type now being made have
been sold for approximately 6 or 7 years. As a result the disinterments which have occurred were of vaults that have been in use for
a relatively short period of time. Among the disinterments in which
\Vilbert vaults were found to be in good condition was one which
had been underground for about 32 months, ana on removal from
a wet grave and opening the interior of the vault was found to be
dry; another was disinterred at \Valdheim, Forest Park, Ill., after
having been underground some 8 months, and on removal from a
wet grave the interior" of the vault showed no evidence of dampness; another was disinterred at River View Cemetery, Essex, Conn.,
after having been underground for some 8 months and the interiot
of the vault was dry and in good condition; and there were other
similar instances. Among the instances of disinterments where a
failure of the 'Vilbert vault had occurred was one at :Mount Carmel
Cemetery, Hillside, Ill., which had been underground some 14
months, and upon disinterment the·cover of the vault was found to
be cracked and the vault itself contained a large quantity of water;
a disinterment of a vault at Middletown, Conn., which had been underground some 11 months disclosed cracks in the top of the vault, a
quantity of water in it, and the asphalt inner lining separated from
the concrete and collapsed upon the casket; a disinterment of a vault
at Holy Cross Cemetery, Yearden, Pa., which had been underground
some 19 months, disclosed that the top of the vault had cracked and
collapsed toward the center; and other similar instances have been
found. Respondents contend by way of explanation for failures of
the Wilbert vaults that in some instances they have resulted because
of the custom in some localities of making several interments one
above the other in the same grave, thus placing more weight upon
the vault than it was originally designed to bear; that in others they
resulted from the vaults being manufactured by a licensee who had
just commenced the production of "Wilbert vaults and the cause of
failures was subsequently corrected; and that in the instance where
the asphalt inner lining was found to be separated from the concrete
it was probably caused by failure of the licensee to use respondents'
soJvent preparation on the asphalt inner lining before casting the
concrete about it.
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PAR. 6. Considerable expert testimony was introduced by the Commission and by the respondents bearing upon whether or not "'Wilbert
vaults are airtight, sweatproof, waterproof, and subject to being
crushed by earth weight, and whether such vaults afford eternal or
long-enduring protection, constitute a dry underground mausoleum,
or will endure without failure for 50 years or any other fixed period
of time. There is much direct conflict between the testimony of the
expert witnesses produced by the Commission and those produced by
the respondent.
The Commission finds that concrete is not an airtight material
and in the thickness used in Wilbert vaults will permit the slow
passage of water. "\Vater passing through the concrete has the
tendency to carry with it certain chemicals in the soil in which it
may be interred and such water and chemicals in solution tend to
gradually separate from the inner surface of the concrete any asphalt
or bituminous material which may have been "attached thereto and to
cause such material to buckle away from that surface or crack if the
temperature is low. In the absence of the support given by being
attached to other material the asphalt used in ·wilbert vaults will
not permanently support itself b)lt will gradually flow in response
to the pull of gravity. Placing a waterproofing material such as
asphalt on the inner surface of a cement structure instead of on the
side exposed to water is not a good practice. The maintenance of
a 'Vilbert vault in a substantially airtight and waterproof condition
is dependent upon the accomplishment of a complete seal between
the two parts of the vault at the time of interment, upon the asphalt
Hning remaining securely attached to the interior of the vault, upon
the concrete portion of the vault remaining unbroken by earth presE>Ure or deterioration resulting from conditions encountered when
interred, and upon other conditions. Any failure of the concrete
portion of the vault will result also in failure of the asphalt inner
lining and such inner lining may also fail as a result of water penetration of the concrete portion of the vault without an actual
structural failure thereof.
Concrete is susceptible to deterioration, and in soils containing an
alkali, which condition exists in many parts of the United States,
this deterioration may be quite rapid, and deterioration may be
caused by alternate freezing and thawing in the presence of moisture.
The use of reinforcing materials such as are placed in the 'Vilbert
>ault adds little, if anything, to the strength of the Yault, its principal value being to prevent the concrete from falling apart if fractured. The re~istance to deterioration of concrete buried in the
earth is determined by the quality of the concrete, the type of soil,
the amount of moisture, temperatures to which subjected, and other
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factors which vary widely throughout the country. There is a limit
to the resistance of the vault to eaTth pressure, as demonstrated by
the vault failures hereinbefore mentioned. The quality of any concrete structure is greatly affected by the quality, quantity, and type
of materials used, and by the manner in which it is made and cured
after manufacture. How long any given vault will endure without
cracking, crushing, Ol' otherwise failing is necessarily dependent not
only tipon the vault itself but upon whether it is placeJ. in a favorable or unfavorable situation after interment, and it is concluded
that the 'Vilbert >ault under varying conditions of interment would
not invariably be either airtight or waterproof, eternally or for 50
years or any other fixed period of time, and that if the concrete happened to be of poor quality or the vault interred under unfavorable
conditions it might easily fail and permit the entrance of water, as
is shown to have actually occurred, within a period of a few years
or less.
It is further found that the 'Vilbert vault has no distinctive feature
making it sweatproof, in that the condition referred to as sweating
is caused by condensation of moisture to as sweating is caused by
condensation of moisture in the air upon a surface with which it is
in contact as a result of changing temperatures. The metal parts of
the Wilbert vault which protrude on the outside of said vault are,
when interred, exposed to conditio·ns which cause rusting and will
rust, creating a tendency to permit the progressive passage of water
between them and the concrete into the interior of the vault.
Respondents in their advertising and sales representations refer
to the %-inch inner lining made of asphalt and attached to the
concrete portion of the 'Vilbert vault as an "inner" vault, and sometimes to the vault itself as a "dual" vault. The term "vault" in the
connection used by respondents imports and implies a burial chamber
suitable for the purpose intended. The %-inch asphalt lining of the
'Vilbert vault is not separately suitable or adapted for use as a burial
chamber and reference to it as an inner vault, or to the entire '\Viibert vault as a dual vanlt, is misleading and has the capacity and
tendency to mislead and deceive.
Respondents frequently in marking and designating the 'Vilbert
vault use the phrase "'Vilbert Asphalt 'Vaterproof Inner Vault" in
large letters with thereunder the words "United with Reinforced Concrete Outer Vault" in type so small as frequently to be illegible.
Respondents, in. order to induce the purchase of 'Vilbert vaults,
have adyertised and represented such vaults as "Asphalt 'Vaterproof
Vaults" and such references are misleading and deceptive in that in
substance the 'Vilbert vault is a concrete vault lined with asphalt,
whereas the term "Asphalt '\Vaterproof Vault" imports and implies
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that the entire vault is in major part, if not entirely, made of asphalt,
which is a substantially more expensive material than concrete.
P .AR. 7. Respondent 'Wilbert "\V. Haase Co., Inc., in February 193~
entered into an arrangement with the Aetna Insurance Co. of Hartford, Conn., respecting indemnification for losses under a guarantee of
·wilbert burial vaults and subsequently entered into contracts with
its licensees under which a standard form of guarantee would be
issued to purchasers of Wilbert vaults warranting:
• • • that said vault interred in said cemetery is Air Tight ami 'Vater
Resisting, that earth weight will not crush it, and that no water from the outside will enter it after the cover has been properly placed and sealed. Should
this vault, after proper installation, be crushed by earth weight, or if water
should enter it, then the National Affiliation of Wilbert Vault Manufacturers
will pay actual damages to repair or replace vault, casket, and clothing to a
maximwn gross cost not to f>xceed $500.00. Tl!e National Affiliation of Wilbert
Vault Manufacturers hereby reserve the right to inspect and pass on all rt'lJhll't>ments made In accordance with Its promise hereinbefore stated, * • *.

The contract between respondent 'Vilbert "\V. Haase Co., Inc., and
Aetna Insurance Co., provided that the latter would indemnify the
former, for the benefit of its licensees within the limits of the contract, for such sum or sums as they might be required to pay under
the terms of the above guarantee. This contract of insurance contains
a provision :
If at any time the losses paid hereunder should amount to more than 25%
of the total paid premium, this Company retains the right to cancel any ami
all certificates of insurance issued hereunder (in accordance with the provision ..;
thereof). Pro rata return premium, if any, shall be allowed the Assured ou
demand on all certificates cancelled by this Company.

The policy also contains a provision premitting cancelation by the
assured.
The above-stated form of guarantee signed by respondent "\Vilbert
"\V. Haase Co., Inc., and by the manufacturing licensee, accompanied
by a so-called certificate of insurance under the master policy aboYe
mentioned, is issued to purchasers of 'Vilbert vaults and the licensee
pays a premium of 1 percent of the sale price of each vault, except
that the minimum in any event is 50 cents, and in addition the
licensee pays certain costs in connection with each certificate so issued. The contract of insurance contains a provision permitting the
insurer to pay any loss to the 'Vilbert W. Haase Co., Inc., or to the
holder of the certificate with respect to which the loss occurred.
Each certificate issued to a purchaser contains the statement that the
insurer under the terms of the master policy "retains tl1A right to
cancel this Certificate by delivering or mailing sixty (GO) days written notice of such cancellation to such Certificate holder."
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An official of the Aetna Insurance Co. testified with respect to the
considerations taken into account before the issuance of the policy to
Wilbert 1V. Haase Co., Inc., in part as follows:
Q. Did you personally or any one in your company to your knowledge, believe the Wilbert vault would remain waterproof, air-tight
and moisture proof for 50 years~
A. I do not know as I cannot speak for the others and not being
an engineer, myself, I do not know as that was given a great deal of
thought at the time.
·
Q. ·what was given the most thought with relation to the issuance
of the policy~
A. That the chance of disinterment was rather remote and on the
law of averages we could make a little money on them.
Q. That was true whether the vaults performed for 50 years or
not?
A. Yes.
So far as respondents are concerned the arrangement for insuring
against loss on the guarantee issued by'the manufacturing licensee
was considered primarily as a sales plan or means of inducing and
promoting the sale of 'Vilbert vaults, and such insurance has been
featured in the advertising representations of respondents. Certain
advertising representations made or procured to be made by respondents to purchasers or prospective purchasers of Wilbert burial vaults
refer to the above-described insurance as "Wilbert Vault Guarantees
Insured for Fifty Years," "The Burial Vault with a~ Insured Guarantee"; and similar representations import and imply that the manufacturers' guarantee has been insured for the benefit of purchasers
of Wilbert vaults, whereas the contract with the Aetna Insurance
Co. provides for indemnification of respondent 'Vilbert
Haase
Co., Inc., for the benefit Of its licensees, for any payments they are
required to make as a result of the guarantees issued by them and,
as aforesaid, any such payment may at the election of the insurer
be made to 'Wilbert ,V. Haase Co., Inc., or to the certificate holder.
Said advertising representations do not disclose the fact that the
insurance may be canceled at any time by 'Vilbert ,V, Haase Co.,
Inc., or that upon certain contingencies it may be canceled by the
insurer, and in either event the so-called certificates of insurance
issued to purchasers may then be canceled; but such representations
import and imp1y that the insurance is primarily for the henefit of
purchasers of 'Vilbert vaults and is unqualifi£>d to the extent of the
guarantee for the full period of 50 years.
Respondents further advertise and represent that "The Aetna Insurance Co. investigated every phase of the 'Vilbert organization

,V.
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before accepting the ·responsibility of underwriting 1Vilbert Burial
Vault guarantees. Their acceptance is a remarkable endorsement
of the vault and the organization behind it." An official of the
Aetna Insurance Co. testified that his company did not investigate
"every phase of the 1Vilbert organization before accepting the
responsibility of underwriting ·wilbert burial vault guarantees." It
is concluded from the above-quoted testimony and other evidence that
the acceptance of the underwriting risk by the insurance company
did not constitute "a remarkable endorsement of the vault" and such
acceptance was based not upon the probable performance of the vault
but principally upon the fact that in normal course relatively few
disinterments might be expected to occur.
PAR. 8. The use by respondents of the foregoing false, deceptive,
and misleading statements, representations, and advertisements disseminated as aforesaid with respect to 'Vilbert burial vaults has had,
and now has, the capacity and tendency to, and does, mislead and
deceive a substantial portion of the purchasing. public into the erroneous and mistaken belief that such false statements, representations,
and advertisements are true and that said 'Vilbert burial vaults
possess the qualities claimed and represented and cause a substantial
portion of the purchasing public, because of such erroneous and
mistaken belie£, to purchase large numbers of said 1Vilbert burial
vaults. As a result trade has been unfairly diverted to respondents
from their competitors.
CONCLUSION

The aforesaid acts and practices of respondents as herein found
are all to the prejudice and injury of the public and of respondents'
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in •commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of re~pondents, testimony and other evidence in support of the allegations
of said complaint and in opposition thereto taken before an examiner
of the Commission theretofore duly designated by it, report of the
trial examiner and exceptions thereto, briefs in support of the complaint and in opposition thereto, and oral arguments of counsel, and
the Commission having made its findings as to the .facts and its
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act:
It is ordered, That rt'spondents 'Vilhert W. Haase Co., Inc., a corporation, American Vault 'Vorks, Inc., a corporation, and Baltimore
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Concrete Products Co., a corporation trading as Baltimore 'Vilbert
Vault Co., their officers representatives, agents, and employees; and
Lee A. 'Volfkill, referred to in the caption hereof as Leo 'Volfkill,
an individual trading as ·washington Vault ·works, "Wilbert ,V,
Haase, an individual, and Sidney L. Schultz, an individual, and their
representatives, agents, and employees, either jointly or severally,
directly or through any corporate or other device in connection with
the offering for sale, sale and distribution of burial vaults designated
as Wilbert vaults, or any substantially similar burial vaults, in com~
merce, as "commerce" is defined in the Federal Tr.ade Commission
Act, do forthwith cease and desist from representing directly or by
implication :
1. That such burial vaults composed in major part of concrete
or materials other than asphalt are "asphalt" vaults.
2. That such burial vaults are "dual" vaults or that the asphalt
inner lining of such vaults is an "inner vault" either by the use of
the terms stated or any other term or terms of similar import or
meaning.
3. That any such vault is "breakproof," or that "earth weight will
not crush it," either by the use of the terms stated or any other term
or terms importing or implying that such vaults are not subject to
being broken or crushed under any conditions of interment.
4. That any such vault is "sweatproo£"; or that any such vault
constitutes an "eternal, dry underground mausoleum," either by the
use of the terms stated or by in any manner representing, import~
ing, or implying that such vault under any burial conditions will re~
main in sound waterproof condition, eternally or permanently, for
50 years or for any fixed or stated period of time.
5. That "the Aetna Insurance Co. investigated every phase of the
'Vilbert organization" before entering into a contract of insurance
with respect to such vaults or that the issuance of the insurance
"constitutes a remarkable endorsement of the vault," either by the
use of the terms stated or any other term or terms of similar import
or meaning.
6. That insurance of the guarantee of such vaults under which
any protection to the vault purchaser may be terminated at the will
of respondents or, upon certain contingencies, by the insurer con~
stitutes insurance of such guarantee for 50 years or for any other
fixed or stated period of time.
It is furtl~er ordered, That respondents shall, within GO days after
the service upon them of this order, file with the Commission a report
in writing betting forth in detail the manner and form in which
they have complied with this order.
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THE MATTER 01''

NATIONAL GRAIN YEAST CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SUBSECS. (a) AND (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docl;;et 3903.

Co1~1plaint,

Sept. :29, 1939-Decisioll, July 16, 191,1

Where a corporation engaged in the manufacture of bakers' yeast, and in the
competitive interstate sale and distribution tbereof(a) Discriminated In price between competing purchasers of its products of
like grade and quality, by giving and allowing some purchasers different
prices than those gi\·en and allowed other purchasers competitively engaged In the sale and distribution of bread and allied pt·oducts, In thus
selling Its said product at differentials amounting, in some instances to 7
percent and upward, and confen·ing thereby upon favored customers subtantial benefits, which were vital factors in competition;
(b) Discriminated in price between competing purchasers of its products by
delivering to certain of them large quantities of yeast without specific
charge, In addition to the yeast sold to them, while concurrently selling
yeast to other purchasers at the same price for the product billed, but
without delivering free additiQnal quantities, so that the actual cost to
those favored was less by 5 percent or mol'e than the aetna! cost to nonfavored customers; anu fm·ored customers were substnutially anu competitively benefited;
(c) Discriminated in price between competing purchasers by granting to certain
of them cash discounts of 1 to 2 percent not granted to others who paid
in the same manner and within the same time;
Result of which discriminations in price bad been and might be substantially
to lessen competition in the line of commerce concerned, and might be to
injure, destroy, or prevent competition in the sale and distribution of bread
and allied products between its purchasers who received the benefits of
such discriminations and those who did not;
Held, That such discriminations in price violated subsection (a) of section 2
of an act of Congress approved October 15, 1914, as amended by an act
of Congress approved 'June 19, 193G; and
Where said corporation, engaged as aforesaid( d) Made monthly payments to various bakers' associations upon sales to
members, pursuant to its policy and practice of contracting with such
associations for the sale of yeast to their members at fixed prices, and for
payment of commission or brokerage thereon, which Inured to the benefit
of the members through dividends paid them by their associations, notwithstanding no sPrvices of any sort were rendered to it by them In connection with such sales or purchases of yeast:
Ileld, That said commission or brokerage payments, as above set forth, violated
subsection (c) of section 2 of an act of Qongress approved October 15, 1914,
as amended by an act of Congress approved June 19, 1936; and
\Vbere said corporation, engaged as aforesaid-
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(e) Systematically gave and offered to give gratuities cotJsisting of liquors,
dgars, meals, money, and other personal property and entertainment of
various kinds to employees of baker customers and prospective customers
of it and of Its competitors, secretly and without the knowledge and consent
of their employers, with the purpose of inducing said employees themselves to purchase, or to induce them to influence their respective employers to purchase, its products, and to refrain, respectively, from purchasing
those of its competitors;
With eapacity and tendency to induce the purchase of its products by various
bakprs, and with effect of diverting trade from competitors to it, with
resulting injury to competition in comnwrce:
Held, That said acts and practices in giving monPy and things of value, under
the circumstances· set forth, were all to the prejudice of the public and of
its competitors, and constituted unfair methods of competition in commerce
and unfair and deceptive acts and practices therein.

Mr. P. 0. Kolinski for the Commission.
Mr. H(Cf'old Goldman, of New York City, for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and pursuant to the provisions of an act of Congress approved October 15, 1914, entitled "An Act to supplement existing laws against
unlawful restraints and monopolies and for other purposes"
(U. S. C. title 15, sec. 13 of the Clayton Act) as amended, and by
virtue of said authority vested in it by said acts, the Federal Trade
Commission, having reason to believe that National Grain Yeast
Corporation, hereinafter referred to as respondent, has violated the
provisions of said Federal Trade Commission Act and subsections
(a) and (c) of section 2 of said Clayton Act as amended, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:
Count 1
PARAGRAPH 1. National Grain Yeast Corporation is a corporation
organized and existing under and by virtue of the laws of the State
of New Jersey, with its principal office and place of business located
at 810 Mill Street, Belleville, N. J.
PAn. 2. Respondent, since June 19, 1936, has been and now is engaged in the manufacture, sale, and distribution of bakers' yeast.
In the course and conduct of such sale and distribution it causes
said yeast to be shipped and transported in commerce from its plant
in the State of New Jersey to the purchasers thereof in and among
the various States of the United States, and there is and has been
at all times herein mentioned a current of trade and commerce in
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respondent's yeast between the State wherein respondent's plant is
located and various other States of the United States.
PAR. 3. Said respondent in the course and conduct of its business
since June 19, 1936, has been and is now in substantial competition
with other corporations, individuals, partnerships, and firms engaged
in the business of manufacturing, selling, and distributing bakers'
yeast in commerce.
P .AR. 4. In the course and conduct of its business as aforesaid the
respondent has been and now is discriminating in price between
different purchasers of its said product of like grade and quality,
by giving and allowing certain purchasers of bakers' yeast used in
the manufacture of bread and allied products, different prices than
given or allowed other of its said purchasers competitively engaged
one with the other, in the sale and distribution of bread and allied
products within the various States of the United States. To illustrate, during the year of 1937 respondent sold 208,400 pounds of
bakers' yeast to Krug Baking Co., 138 Ninety-fourth Avenue, Ja:maica, Long Island, N. Y., at 11 cents per pound, and during the
same period sold Dugan Brothers, Two Hundred and Twenty-second
Street and Ninety-eighth Avenue, Queens, Long Island, N.Y., a competitor, 329,850 pounds of bakers' yeast at 10 cents per pound, less
1 percent, thus affording the last mentioned purchaser a saving of
$3,628.35 during said period, upon the basis of the price charged
the first-mentioned purchaser. Also during the same period respondent sold 1\Iersels Darling Bread Co., 565 Barry Street, Bronx,
N. Y., 23,420 pounds of bakers' yeast at 13 cents per pound, and sold
Pechter Baking Co., One Hundred and Seventy-third Street and
Park Avenue, Bronx, N. Y., a competitor,. 40,927 pounds of bakers'
yeast at 11 cents per pound, thus affording the last-mentioned purchaser a saving of $818.54 during said period, upon the basis of
price charged to first-mentioned pUl·chaser.
P .AR. 5. Further discrimination in price between different competing
purchasers of its products is brought about as a result of respondent
delivering large quantities of bakers' yeast to certain of its purchasers
.for which no specific charge is made, in addition to yeast actually
sold and delivered to these same purchasers for which a specific price
is charged, thus reducing the cost to said favored customers of the
yeast actually purchased, while at the same time other purchasers
competitively engaged in the sale of bread and allied products with
the said favored purchasers' and paying the same price per pound
for said product, are not furnished such additional yeast. To illustrate, during the month of November 1936, Saperstein, 676 Allerton Avenue, Bronx, N. Y., purchased 350 pow1ds of yeast at 13 cents
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per pound and in addition to said purchased yeast respondent delivered 290 pounds of yeast for which no charge was made, while
during the same period Lang's, ()91 Allerton A venue, llronx, N. Y.,
a competitor, purchased 3-!2 pounds of bakers' yeast at 13 cents per
pound and respondent tlelivered no additional yeast to said purchaser
without charge.
PAR. 6. Respondent further discriminates in price between competing purchasers by granting cash discounts of 1 percent to 2
percent to certain of its purchasers which are not granted to others
who pay in the same manner and within the same time as those
receiving such discounts.
PAR. 7. The effect of such discrimination in price as set forth in ·
paragraphs 4, 5, and 6 hereof has been or may be substantially to
Jessen competition in the line of commerce in which respondent and
its competitors are engaged, and may be to injure, destroy, or prevent
competition in the sale and distribution of bread and allied products
between those of respondent's purchasers who receive the benefits
of such discriminations and competing purchasers who do not receive
such benefits.
PAR. 8. The foregoing alleged acts and practices are in violation
of subsection (a) of section 2 of the Clayton Act as amended.
Cmmt 93
PARAGRAPH

1. The allegations of paragraphs 1, 2, and 3 of Count

1 are hereby incorporated as though fully set forth.
PAR. 2. In the course and conduct of its business as aforesaid,
respondent pursues a policy and practice of contracting with various
bakers' associations under the terms of which contracts the said respondent sells· its bakers' yeast to the members of said associations
at prices fixed in said contracts and makes monthly payments to said
associations of a commission or brokerage upon the sale to said
members; that said payments so made inure to the benefit of the
members of said associations through the payment of dividends to
the members by the associations; that no services of any sort or
character are rendered by said associations to respondent in connection with such sale or purchase of said yeast.
PAR. 3. The foregoing alleged acts and practices are in violation
of subsection (c) of section 2 of the Clayton Act, as amended.

Count 3
PARAGRAPH 1. The allegations of paragraphs 1, 2, and 3 of Count
1 are hereby incorporate1l as though fully set forth.
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PAR. 2. In the course and conduct of its business respondent during
a period of more than 3 years last past has systematically given and
offered to give gratuities consisting of liquor, cigars, meals, money,
and other personal property and entertainment of various kinds to
employees of bakers, both its customers and prospective customers
and its competitors' customers and prospective customers, secretly
and without the know ledge and consent of their employers, with the
design and purpose of inducing said employees to purchase respondent's product and to refrain from purchasing the product of its
competitors or to induce said employees to influence their respective
employers to purchase the product of respondent and to refrain from
purchasing that of respondent's competitors.
PAR. 3. The acts and practices o£ respondent as herein set forth
are calculated to and have the capacity and tendency to induce the
purchase of respondent's product by various bakers and have tended
to divert trade and have diverted trade from competitors of respondent, to the respondent hez:ein.
PAR. 4. The aforesaid acts and practices of the respondent are all
to the prejudice and injury of the public and of respondent's competitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act
and pursuant to the provisions of an act of Congress approved October
15, 1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies and for other purposes," the Clayton
Act, as amended by an Act of Congress approved June 19, 1936, the
Robinson-Patman Act (U. S. C. title 15, sec. 13), the Federal Trade
Commission on September 29, 1939, issued and on September 30, 1939,
served its complaint in this proceeding upon the party respondent
named in the caption hereof, charging it with violating the provisions
of section 5 of the Federal Trade Commission Act, and with violating
the provisions of subsection (a) and (c) of section 2 of said Clayton
Act, as amended. After the issuance of said complaint and the filing
of respondent's answer, the Commission, by order entered herein,
granted respondent's motion for permissi'on to withdraw said answer
and to substitute therefor an answer admitting all the material allegations set forth in said complaint, with the exception of the illustrations
therein set forth regarding specific price discriminations, and waiving
all intervening procedure and further hearing as to said facts, which
substitute answer was duly filed in the office of the Commission. There-
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after, this proceeding regularly came on for final hearing before the
Commission on the said complaint and substitute answer, and a stipulation as to certain facts, and the Commission having duly considered
the matter and being now fully advised in the premises, and being
of the opinion that section 5 of the Federal Trade Commission Act and
subsections (a) and (c) of section 2 of the Clayton Act, as amended
by the Robinson-Patman Act, have been violated by the respondent,
now makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, National Grain Yeast Corporation, is a
corporation organized and existing under and by virtue of the laws
of the State of New Jersey with its principal office and place of business located at 810 l\Iill Street, Belleville, N. J.
PAR. 2. Respondent, since June 19, 1936, has been and now is engaged
in the manufacture, sale, and distribution of bakers' yeast. In the
course and conduct of such sale and distribution it causes its said
yeast to be shipped and transported, in commerce, from its plant in
the State of New Jersey to the purchasers thereof in and among the
various States of the United States, and there is and has been at all
times since the above date ~ current of trade and commerce in respondent's yeast between the State of New Jersey and various other States
of the United States.
PAR. 3. Since June 19, 1936, respondent in the sale and distribution
of its bakers' yeast has been, and now is, in substantial competition
with other corporations, individuals, partnerships, and firms engaged
in the business of manufacturing, selling, and distributing bakers'
·
·
yeast, in commerce.
PAR. 4. Respondent, since June 19, 1936, has discriminated in price
and is now discriminating in price between different competing purchasers of its products of like grade and quality by giving and allowing some purchasers of its bakers' yeast used in the manufacture of
bread and allied products different prices from those given and allowed
other of its said purchasers competitively ~ngaged one with the other
in the sale and distribution of breau and allied products. In some
instances respondent sold bakers' yeast of like grade and quality and
in like quahtities to competing customers at different prices wherein
the differential between such prices amounted to 7 percent and
upwards.
Par. 5. Respondent has discriminated, and is further discriminating,
in price between different purchasers of its products competitively
engaged in the sale of bread and allied products by deliYering large
quantities of its bakers' yeast, without specific charge therefor, to
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certain purchasers in addition to its bakers' yeast actually sold and
delivered to these purchasers, thereby substantially reducing the. average cost of its said yeast to such purchasers. Respondent concurrently
sells its said yeast to other purchasers but does not deliver in addition
to the quantities purchased yeast for which no specific charge is made,
with the result that while both classes of purchasers may be charged
the same price for yeast sold and billed, the actual cost to those who
receive additional yeast without specific charge therefor, is less, by
5 p~rcent or more, than the actual cost to the nonfavored customers.
PAR. 6. Respondent's acts and practices as set forth in paragraphs
4 and 5 constitute discriminations in price between its customers, and
the benefits of such discriminations in price to the favored customers
were substantial in nature and constituted material and vital factors
of competition.
PAn. 7. Respondent has discriminated, and is now further discriminating, in price betw€en competing customers by granting cash discounts of 1 percent to 2 percent to certain of its purchasers which are
not granted to other purchasers who pay in the same manner and
within the same time as those receiving such discounts.
PAR. 8. The effect of such discriminations in price described in paragraphs 4, 5, and 7 above has been and may be substantially to lessen
competition in the line of commerce in which respondent and its competitors are engaged and may be to injure, destroy, or prevent competition in the sale and distribution of bread and allied products
between those of respondent's purchasers who receive the benefits of
such discriminations and competing purchasers who do not receive
such benefits.
PAn. 9. In the course and conduct of its business as aforesaid, respondent pursues a policy and practice of contracting with various
bakers' associations under the terms of which contracts the said respondent sel1s its bakers' yeast to the members of said associations
at prices fixed in said contracts and makes monthly payments to said
associations of a commission or brokerage upon the sales to said members. The. payments made to said associations inure to the benefit
of the members of such associations through the payment of dividends
to the members by the associations. No services of any sort or character are rendered by said associations to respondent in connection
with such sales or purchases of said yeast.
PAn. 10. In the cotirse and conduct of its business, respondent, during a period of more than 3 years last past, has systematically given
and offered to gi,·e gratuitiPs consisting of liquors, cigars, meals, money,
and other personal propPrty and entertainment of \'arious kinds to
employees of bakers, both its customers and prospective customers,
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and its competitors' customers and prospective customers, secretly and
without the knowledge and consent of their employers, with the design
and purpose of inducing said employees to purchase respondent's product and to refrain from purchasing the product of its competitors or
to induce said employees to influence their respective employers to
purchase the product of respondent and to refrain from purchasing
that of respondent's competitors.
PAR. 11. The acts and practices of respondent as set forth in paragraph 10 at'e calculated to, and have the capacity and tendency to, induce the purchase of respondent's products by various bakers, and have
tended to, and do, divert trade from competitors of respondent to the
respondent, with resulting injury to competition in commerce between
and among the various States of the United States.
CONCLUSION

The discriminations in price by respondent as hereinabove set out,
and the commission or brokerage payments made under the conditions
found, violate subsections (a) and (c), respectively, of section 2 of
an act of Congress entitled "An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes," approved
October 15, 1914, as amended by an act of Congress approved June
19, 1936 (the Robinson-Patman Act); and the acts and practices of
respondent in giving money and things of value under the circumstances found as aforesaid are all to the prejudice of the public and
of respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This pro~eeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the substitute answer of
the respondent, in which answer respondent admits all the material
allegations of said complaint with the exception of the illustrations
therein set forth regarding specific price discriminations and states
that it waives all intervening procedure and further hearing as to
said facts, and a stipulation of facts filed herein, and the Commission
being of the opinion that said respondent has violated the provisions
of the Federal Trade Commission Act and subsections (a) and (c) of
section 2 of the Clayton Act, as amended by the Robinson-Patman Act,
approved June 19, 1936 (U. S. C., title 15, sec. 13), and having made
its findings as to the facts and its conclusion, which findings as to
the facts and its conclusion are hereby made a part hPreof.
It U5 ordered, That the respondent, National Grain Yeast Corporation, its officers, representatives, agents, and employees, directly or in-
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directly, in connection with the offering for sale, sale and distribution
of bakers' yeast in commerce, as "commerce" is defined in the Clayton
Act, do forthwith cease and desist from the discriminations in price as
found in paragraphs 4, 5, and 7 of the findings of fact or from otherwise discriminating in price between different purchasers of bakers'
yeast of Hke grade and quality where the eff~ct of such discriminations may be substantially to lessen competition or to injure, destroy,
or prevent competition with respondent or any such purchaser unless
the differential in price in any such discrimination makes only due
allowance for differences in, the cost of manufacture, sale, or delivery
resulting from differing methods or quantities in which such commodities are to such purchasers sold or delivered.
It is fu1·ther ordered, That the respondent, National Grain Yeast
Corporation, its officers, representatives, agents, and employees, in
connection with the sale of bakers' yeast in commerce, as "commerce"
is defined in the Clayton Act, do forthwith cease and desist:
1. From paying or allowing, directly or indirectly, in any manner
or fashion or under any guise what~ver, any commission, brokerage,
or other compensation, or any allowance or discount in lieu thereof,
to associations of bakers or to any of their officers, representatives,
agents, or employees upon or in connection with the purchase of
bakers' yeast made by members of such associations.
2. From paying or granting anything of value as a commission,
brokerage, or other compensation, or any allowance or discount in
lieu thereof to any purchaser on purchases for such purchaser's
account or to an agent, representative or other Intermediary therein
where such intermediary is acting in fact for or in behalf, or is subject to the direct or indirect control, of such purchaser of respondent's
goods.
It is further ordered, That respondent, National Grain Yeast Corporation, its officers, representatives, agents, and employees, directly
or indirectly, in connection with the offering for sale, sale, and distribution of bakers' yeast in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from
giving or paying money or other things of value to employees of its
customers or prospective customers, without the knowledge or consent
of such customers, as payments for having induced or recommended
the use of respondent's yeast by their employers, or for the purpose
of inducing such employees to purchase or to recommend the purchase
of respondent's yeast for use by their employers.
It is further ordered, That the respondent, National Grain Yeast
Corporation, shalf within GO days after service upon it of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with this order.
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IN THE .MATTER OF
A.l\L DRUCKMAN, DOING BUSINESS AS LINCOLN CHAIR
& NOVELTY COMPANY
COMPLAINT, FINDINGS, A:'\'D ORDER I~ REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF A~ ACT OF CO~GRESS APPROVED SEPT. 26, 1914

Docket 4H5.

Complaint, Jan. 10, 1941-Dccision, July 16, 1941

Where an individual engaged, as pretended manufacturer, in offer and interstate sale and distribution to retailers, of wooden furniture and allied
items which he caused to be transported from the factories where made,
bParing lab«>ls and shipping tags of Lincoln Chair & Novelty Co., trade
name employed by him, and shipped to purchasers under his bill of lading;
In advertisements in trade magazin«>s, catalogs, and circulars distributed to
retailers, recognizing a preference on the part of purchasers for dealing
directly with a manufactur«>r(a) Repres«>nted anu implied that said Lincoln Chair & Novelty Co., made the
merchandise in question, and that it maintained, controlled or opPrated
factories for such purposes in Massachusetts, New York, Indiana, and
Missouri, through such statements as "We make a complete line of: Sunroom
Suites, Dinette Suites," etc., and "FACTORIES: Gardner, Mass., Jamestown,
N. Y., Richmond, Ind., Springfield, l\Io.," anti •·• • • shipped f. o. b. our
New York State Plant" or "• • • our Missouri Plant"; and
(b) Represented that the offices for such factories were located at its business
aduress in New York City, through such statements as "EXECUTIVE OFFICES.
146 'Vest 46th Street, New York, N. Y." following or adjacent to enumeration of its supposed factories, and statements in catalogs and circulars
that, while all merchandise was shippPd f. o. b. factory, all correspondence
and orders were to be directed to the executive offices in New York City;
Facts being the merchandise thus advertised was not made by such Lincoln
Chair & Novelty Co., be did not own, operate, or control any furniture
factories making it, and was not connected with any which maintained
executive offices at bis business address in New York City;
With effect of causing a substantial number of the.purchasing public to believe
that he was the manufacturer of the merchandise offered and sold by him,
whereby many prospecti,·e purchasers had been and were likl'!y to be
influenced and induced to purchase from him the products so represented:
Held, That such acts and practic~s, under the circumstances set forth, were
all to the injury and prejudice of the public, and constituted unfair and
deceptive acts and pt·actices in commerce.

Mr. Eldon P. Schrup for the Commission.
CoMPLAINT

J>ursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that A. M. Druckman,
an individual, trading and doing business under the name and style
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of Lincoln Chair & Novelty Co., hereinafter referred to as respondent, has violated the provisions of said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
tl1at respect as follows:
PARAGRAPH 1. Respondent A. l\1. Druckman, an individual, is a
furniture distributor trading and doing business under the name
and style of Lincoln Chair & Novelty Co., with his office and place
of business located at 146 West Forty-sixth Street, New York, N. Y.
Respondent is now and for more than 1 year last past has been
engaged in the business of the offering for sale and the sale to retail
dealers of wooden furniture and allied items made in and obtained
from factories not owned, controlled, or operated by the respondent.
Respondent's method of doing business is to offer such merchandise
for sale under the name of the Lincoln Chair & Novelty Co. as the
maker, in advertisements inserted in trade magazines having interstate circulation and in catalogs and circulars distributed through the
mails by respondent, to retail dealers located throughout the various
States of the United States and in the District of Columbia.
Respondent, in response to and in fulfillment of orders thereby
obtained and caused to be transmitted to respondent's New York
business address, causes such merchandise, when sold, to be transported
from the factory or factories wherein made, to the purchasers of the
same located in a State or States other than the State or States
wherein such shipments originated or in the District of Columbia.
Merchandise so advertised, offered for sale, and sold by respondent
and shipped to purchasers by said factories on respondent's order,
bears the labels and shipping tags of the Lincoln Chair & Novelty
Co. and is shipped under respondent's bill of lading. Said merchandise, upon shipment, is billed to the respondent by said factories
and the respondent in turn then bills his customers.
Respondent maintains and at all times mentioned herein has
maintained a course of trade in said wooden furniture and allied
items in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 2. Respondent in the conduct of his business in the course
of trade in commerce as aforesaid, has inserted and caused to be inserted in trade magazines having interstate circulation various advertisements containing, among other things, with reference to the
merchandise offered for sale and sold by the Lincoln Chair & Novelty
Co., the following statements:

•

•

•

•

•

•

•

695

LL."\COLN CHAIR & NOVE:L'IY CO.

693

Complaint

We make a complete line of:
Sunroom Suites
Doudoir Chairs
Cric:ket Chairs
Dlnetce Suites
Juvenile Chairs
Bedroom Suites
Novelties
Tables
(Picture of Table and
specifications)

•

•

•

*

*

*

*

Wrlte for our complete catalog and advise if we should place you on our
mailing list for monthly circulars.
FACTORIES:

Gardner, 1\lass.
Jamestown, N. Y.
Richmond, Ind.
Springfield, Mo.

LINCOLN

CHAm &

NOVELTY

EXECUTIVE

Co.
O~'FICES.

146 West 46th Street, New Yot·k, N. Y.

PAR. 3. Respondent, in the conduct of his business in the course of
trade in commerce as aforesaid, has distributed and caused to be distributed through the mails and otherwise to retail dealers located
throughout the various States of the United States and in the District
of Columbia certain catalogs and cit·culars advertising the merchandise offered for sale and sold by the Lincoln Chair & Novelty
Co., and containing, among others, with reference to said merchandise, the following statements:
l\lost of the numbers in this circulat· are made at om· plant at Gardner,
1\Iass., although we are illustrating a few numbers that are made at our
associate plants located in l\lissourl and New York States.

•

..

*

•

•

•

•

•

*

*

*

*

•

•

These items are shipped f. o. b., our New York Stute Plant.
These items are shipped f. o. b., our l\lissouri Plant.

Said catalogs and circulars also state that while all merchandise
is shipped f. o. b., factory, all correspondence and orders are to be
directed to our executive offices in New York City.
PAR. 4. Respondent through and by the use of the statements
hereinabove set forth in paragraphs 2 and 3, supra, and by means
of other statements similar thereto not specifically set out herein,
represents and implies and causes to be represented and implied to
prospective purchasers and purchasers of the merchandise so advertised, offered for sale and sold by respondent, that the Lincoln Chair
& Novelty Co. makes such merchanuise; that said company maintains, controls, or operates factories for such purpose in Massachusetts, New York, Indiana, and Missouri, anu that the executive
offices for said factories are located at the respondent's business
address, 146 'Vest Forty-8ixth Street, New York, N.Y.
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The statements, representations, and implications made and caused
to be made by respondent as aforesaid, are grossly exaggerated,
false, misleading, and untrue. In truth and in fact the merchandise
so advertised, offered for sale and sold by respondent is not made by
the Lincoln Chair & Novelty Co., nor does respondent or said company own, operate, or control any furniture factories wherein the
said merchandise is made. Further, the respondent or the Lincoln
Chair & Novelty Co. is not connected with nor are there any furniture factories who maintain their executive offices at respondent's
business address at 146 ·west Forty-sixth Street, New York, N. Y.,
for respondent has at such address only a small office or offices
wherein respondent's business transactions are carried on in the
manner and method as hereinbefore described.
PAR. 5. Respondent's aforesaid statements, representations, and
implications made and disseminated as aforedescribed have had, and
now have, the capacity and tendency to, and do, mislead and deceive
a substantial number of prospective purchasers and purchasers into
the erroneous and mistaken belief and impression that the statements, representations, and implications as contained in respondent's
said advertisments in trade magazines and in respondent's said catalqg and circular advertisements are true, and many of such prospective purchasers and purchasers have been and are likely to be thereby
influenced and induced, both directly and indirectly, to purchase
from respondent the merchandise so advertised.
PAR. 6. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice and injury of the respondent
and constitute unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FnmiNGS AS TO THE FAcTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on January 10, 1941, issued and subsequently served its complaint. in this proceeding upon respondent,
A. M. Druckman, an individual, trading and doing business under
the name and style of Lincoln Chair & Novelty Co., charging him
with the use of unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. After the issuance of said
complaint the respondent filed his answer thereto, in which answer
he admitted all the material allE-gations of fact set forth in said
complaint and waived all intervening procedure and further hearing
as to said facts. Thereafter the proceeding regularly came on for
final hearing before the Commission on the said complaint and the
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answer thereto; and the Commission, having duly considered the
matter, and being now fully advised in the premises, finds that this
proceeding is in the interest of the public, and makes this its findings
·
as -to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

1. Respondent, A. :M. Druckman, an individual, is a
furniture distributor trading and doing business under the name and
style of Lincoln Chair & Novelty Co., with his office and place of
business formerly located at 146 W'est Forty-sixth Street, New York,
N.Y., but now at 142 East Thirty-second Street, New York, N.Y.
Respondent is now and for more than 1 year last past has been
engaged in offering for sale and selling wooden furniture and allied
items to retail dealers located throughout the United States. Respondent offers such merchandise for sale as a manufacturer thereof
nnder the name Lincoln Chair & Novelty Co. In response to and
in fulfillment of orders obtained, respondent causes such merchandise
when sold to be transported from the factory or factories where such
merchandise is manufactured to the purchasers thereof located in
States other than the State wherein. such shipments of merchandise
originate and in the District of Columbia.
Merchandise so advertised, offered for sale~ and sold by respondent
and shipped to purchasers by said" factories on respondent's order,
bears the labels and shipping tags of the Lincoln Chair & Novelty
Co. and is shipped under respondent's bill of lading. Said merchandise, upon shipment, is billed to the respondent by said factories
and the respondent in turn then bills his customers.
Respondent maintains and at all times mentioned herein has maintained a course of trade in said wooden furniture and allied items
in commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 2. Respondent, in the conduct of his said business in commerce as aforesaid, has inserted in trade magazines circulated among
retailers various advertisements containing, among other things, the
following representaticms and statements:
PARAGRAPH

•

•

•

We make a complete line of;
Sunroom Suites
Dinette Suites
Bedroom Suites
Tables

•

•

•

•

•

•

Boudoir Chairs
Cricket Chairs
Juvenile Chairs
Novelties

(Picture of Table and
spec! fica tlons)

•

•

•

•

•
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Write for our complete catalog and advise if we should place you on our
mailing list for monthly circulars.
FACTORIES;

Gardner, Mass.
Jamestown, N.Y.
llichmond, Ind.
Springfield, Mo.
LINCOLN CHAIR

&

NOVELTY Co.
EXECUTII'E OFFICES.

146 West 46th Street, New York, N.Y.
PAR. 3. Respondent, in the conduct of his said business in said
commerce as aforesaid, has distributed and caused to be distributed
through the mails and otherwise to retail dealers located at various
points in the several States of the United States and in the District
of Columbia certain catalogs and. circulars advertising said merchandise which contain, among others, the following representations and
btatements:

Most of the numbers in this circular are made at our plant at Gardner, Mass.,
although we are illustrating a few numbers that are made at our associate
plants located in Missouri and New Yot·k states.
These items are shipped f. o. b., our New York State Plant.
These items are shipped f. o. b., our Missouri Plant.

Said catalogs and circulars also state that while all merchandise
is shipped f. o. b. factory, all correspondence and orders are to be
directed to the executive offices in New York City.
PAR. 4. Respondent through and by the use of the statements hereinabove set forth, and by means of other statements similar thereto
not specifically set out herein, represents and implies to prospective
purchasers and purchasers of the merchandise so advertised, offered
for sale, and sold by respondent, that the Lincoln Chair & Novelty
Co. makes such merchandise; that said company maintains, controls,
or operates factories for such purpose in Massachusetts, New York,
Indiana, and Missouri, and that the executive offices for said factories
are located at the respondent's business address in New York City.
The statements, representations, and implications made and caused
to be made by respondent as aforesaid are de~eptive, false, and misleading. In truth and in fact the merchandise so advertised, offered
for sale, and sold by respondent is not made by the Lincoln Chair
& Novelty Co., nor does respondent or said company own, operate,
cr control any furniture factories wherein the said merchandise is
made. The respondent is not connected with any furniture factory
vohich maintains executive offices at respondent's business address in
New York City.
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PAR. 5. The Commission concludes from the elaborate plan followed
by respondent to conceal from his customers the fact that he is not
the manufacturer of products offered for sale and sold by him that
he recognizes a preference on the part of purchasers for dealing
directly with a manufacturer and, therefore, the inducing value of
his false representations that he is the manufacturer of the products
offered for sale and sold by him. Tl1e acts and practices of respondent have had, and now have, the capacity and tendency to, and do,
mislead a substantial number of the purchasing public and cause
them to believe that respondent is the manufacturer of the merchandise offered for sale and sold by him. As a result of such
erroneous and mistaken belief many prospective purchasers and purchasers have been, and· are likely to be, influenced and induced
thereby to purchase from respondent the products so advertised and
represented.

CONCLUSION

The acts and practices of the respondent as herein described are
all to the injury and prejudice of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint and states that he waives all
intervening procedure and further hearings as to said facts, and the
Commission having made its findings as to the facts and its conclusion that said respondent has violated the provisions of the Federal
Trade Commission Act.
It is ordered, That the respondent A. :M. Druckman, an individual,
trading and doing business under the name and style of Lincoln
Chair & Novelty Co., or any other name, his agents, representatives,
nnd employees, directly or through any corporate or other device, in
connection with the offering for sale, sale and distribution of furniture
in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and desist from representing directly
or by implication:
1. That respondent is the manufacturer of products which are not
made or manufnctured in a plant owned and operated or directly
and absolutely controlled by him.
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2. That respondent's business address Is the executive office of
factories located elsewhere.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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IN

THE MATTER OF

REPUBLIC YEAST CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC, (A) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 4367.

Com-plaint, Oct. SO, 1940-Decision, July 18, 1941

Where a corporation engaged in the manufacture of bakers' yeast, and in the
competitive interstate sale and distribution thereof( a) Discriminated in price between competing purchasers of its said product of
like grade and quality, through different prices allowed or extended, making
use, among other things, of a pricing policy under which its said yeast was
sold to customers competitively engaged in the sale and distribution of bread
and allied products, who purchased approximately equivalent quantities and
at concurrent periods of time, at prices of 10, 11, 12, 13, and 14 cents per
pound;
(b) Discriminated in price between purchasers by furnishing to certain of them
free of charge with their purchases, large quantities of its yeast in varying
amounts, so that customers purchasing quantities ranging from 78 pounds
to 1,554 pounds at prices ranging from 12 to 10 cents secured their yeast at
actual costs ranging ft•om 3.4 to 5.8 cents; while contemporaneously selling
its yeast to other customers, competitively engaged with those thus favored,
at prices of 10, 11, and 12 'tents a pound, but with no free product furnisbed
therewith ; and
(c) Discriminated between competing pu~chasers by granting to certain of them
cash discounts of 1 or 2 percent, which It did not grant to others who paid
in the same manner and within the same time as those so favored;
Result of which discriminations in price, under which beneficiaries were given
substantial advantages constituting vital factors in competition, and not
falling within the saving provisos of the Act in question, might be substantially to injure competition in the line of commerce involved, and also to
injure competition between those of its purchasers in the baking industry
wbo received the discriminatory benefits and those who did not:
]lela, That said corporation, by' so discriminating in price between different competing purchasers of its said bakers' yeast of like grade and quality violated.
tbe provisions of section 2 (a) of the Clayton Act, as amended by the
Robinson-Patman Act.

Mr. P. C. [(olinski for the Commission.
CoMPLAINT

The Federal Trade Commission having reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly designated and described, since June 19, Hl36, has violated
&nd is now violating the provisions of subsection (a) of section 2 of
the Clayton Act, as amended by the Robinson-Patman Act approved
June 19, 1036 (U. S.C. title 15, seC. 13), hereby issues its complaint,
stating its charges with respect thereto as follows:
435526"'-42-voL 83-415
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PARAGRAPH 1. Respondent Republic Yeast Corporation is a corporation organized and existing under and by virtue of the laws of the
State of New Jersey, having its principal office l!nd plant located at
740 Frelinghuysen Avenue, Newark, N. J. Prior to December 1,
1939, respondent's corporate name was Brass Yeast Corporation.
P .AR. 2. Respondent since June 19, 1936, has been and is now engaged
in the manufacture, sale, and distribution of bakers' yeast. In the
course and conduct of such sale and distribution it causes said yeast
to be shipped and transported in commerce from its plant in the State
of New Jersey to purchasers thereof in and among the various States
cf the United States and there has been at all times herein mentioned
a current of trade and commerce in respondent's yeast between the
State wherein respondent's plant is located and various other States
of the United States.
PAR. 3. Said respondent in the course and conduct of its business
f'ince June 19, 1936, has been and is now in substantial competition
with other corporations, partnerships, firms, and individuals engaged
in manufacturing, selling, and distributing· bakers' yeast in commerce.
P .AR. 4. In the course and conduct of its business as aforesaid the
respondent has been and now is discriminMing in price between different purchasers of its said product, of like grade and quality, by
giving and allowing certain purchasers of bakers' yeast used in the
manufacture of bread and allied products, different prices than given
or allowed other of its said purchasers competitively engaged with
E=uch favored purchasers in the sale and distribution of bread and
allied products within the various States of the United States.
Among the methods used by respondent in accomplishing such discrimination has been a pricing policy under which its product has
been sold to customers competitively engaged, in approximately equiv. alent quantities and at concurrent periods of time at prices of 10, 11,
12, 13, and 14 cents per pound.
PAR. 5. Further discrimination in price between different competing purchasers of its product is brought about as a result of respondent making free delivery of large quantities of bakers' yeast to certain of its purchasers. Such receipt of free yeast reduces the cost
to such favored purchasers of the yeast purchased by them, while at
the same time other purchasers competitively engaged with said
favored purchasers and paying the same price per pound for said
product are not furnished such additional free yeast. In accomplishing this discrimination respondent has made free deliveries of yeast
ranging in amount per customer from 20 pounds to 1,121 pounds per
month. In the case of some of these free deliveries, the cost of yeast

REPUBLIC YE'ASII' OORP.

701

703

Findings

has been reduced to favored purchasers in this manner: One customer purchasing 247 pounds of yeast at 12 cents per pound received
316 additional pounds of yeast free of charge, reducing the cost per
pound of yeast actually purchased to 5.2 cents; another customer purchasing 1,554 pounds of yeast at 10 cents per pound received 1,121
additional pounds of yeast free of charge, reducing the cost per pound
of yeast actually purchased to 5.8 cents; another customer purchasing
78 pounds of yeast at 12 cents per pound received 193 additional
pounds of yeast free of charge, reducing the cost per pound of yeast
actually purchased to 3.4 cents; and another customer purchasing
158lj~ pounds of yeast at 11 cents per pound, received 248 additional
pounds of yeast free of charge, reducing the cost per pound of yeast
actually purchased to 4.2 cents. At the time of these free deliveries
of yeast, respondent sold yeast to other of its customers competitively
engaged with those receiving free deliveries of yeast at price of
10, 11, and 12 cents per pound, and did not accompany such sales.
with deliveries of free yeast.
PAR. 6. Respondent further discriminates in price between competing purchasers by granting cash discounts of 1 percent and 2 percent to certain of its purchasers which are not granted to other purchasers who pay in the same manner and within the same time as
those receiving such discounts.
PAR. 7. The effect of such discri~inations in price as set forth in
paragraphs 4, 5, and 6 hereof may be substantially to injure competition in the line ·of commerce in which respond~nt and its competitors are engaged, and also to injure competition with those of
respondent's purchasers in the baking industry who receive the benefits of such discriminations.
PAR. 8. The foregoing alleged acts and practices are in violation
of subsection (a) of section 2 of the Clayton Act as amended.
REPORT, FINDINGS AS TO THE FACTS, AND 0.RoER
Pursuant to the provi.;;ions of an act of Congress approved October
15, 1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies, and for other purposes"-the Clayton Act-as amended by an act of Congress approved June 19, 1936the Robinson-Patman Act-(U. S. C. title 15, sec. 13), the Federal
Trade Commission, on the 30th of October 1940, issued and thereafter served its complaint in this proceeding upon the respondent,
Republic Yeast Corporation, charging it with violation of the provisions of subsection (a) of section 2 of the said act as amended.
After the issuance and service of said complaint the respondent filed
its answer, in which it admitted all the material allegations of fact
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set forth in said complaint and waived all intervening procedure
and further hearing as to said facts.
Thereafter this proceeding regularly came on for final hearing before the Commission on the said complaint and the answer thereto,
.and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, Republic Yeast Corporation, is a
corporation organized and existing under and by virtue of the laws
of the State of New Jersey, with its principal office and place of
business located at 740 Frelinghuysen Avenue, Newark, N.J.
PAn. 2. Respondent, since June 19, 1936, has been and now is engaged in the manufacture, sale, and distribution of bakers' yeast.
In the course and conduct of its said' business it causes its said yeast
to be shipped and transported in commerce from its plant in the
State of New Jersey to purchasers thereof located in various States
of the United States, and there is, and has been at all times since
the above date, a current of trade and commerce in respondent's
yeast between the State of New Jersey and various other States of
the United States.
PAn. 3. Respondent, since June 19, 1936, in the sale and distribution
of its bakers' yeast, has been and now is in substantial competition with other corporations and with individuals and partner"
ships engaged in the business of manufacturing bakers' yeast and selling and distributing same to the purchasers thereof located in States
of the United States other than the State of origin of such shipments.
PAR. 4. In the course and conduct of its business as aforesaid, the
respondent has been, and now is, discriminating in price between
different purchasers of its said product of like grade and quality, by
giving and allowing certain purchasers of its bakers' yeast, used in
the manufacture of bread ancl allied products, different prices than
given or allo"·ed other of its said purchasers competitively engaged
with such favored purchasers in the sale and distribution of bread
and allied products within the various States of the United States.
Among the methods used by respondent in accomplishing such discrimination has been a pricing policy under which its product has
been sold to customers competitively engaged, in approximately
equivalent quantities and at concurrent periods of time, at prices of
10, 11, 12, 13, and H cents per pound.
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PAR. 5. Respondent, since June 19, 1936, has further discriminated
and now discriminates in price between purchasers of its products,
by furnishing to certain of its customers referred to in paragraph
4 hereof, free of charge with their purchases, large quantities of its
yeast; such receipt of free yeast reduces the cost to such favored purchasers of the yeast purchased by them, while at the same time other
purchasers, competitively engaged with said favored purchasers and
paying the same price per pound for said product, are not furnished
such additional free yeast. In accomplishing this discrimination,
respondent has furnished, free of charge to its favored customers,
yeast ranging in amounts per customer from 20 pounds to 1,121
pounds per month, and the cost of yeast to customers so favored has
been reduced in the following manner :
One customer purchasing 247 pounds of yeast at 12 cents per pound,
received 316 additional pounds of yeast free of charge, reducing the
cost per pound of yeast actually purchased to 5.2 cents;
Another customer purchasing 1,554 pounds of yeast at 10 cents per
pound, received 1,121 additional pounds of yeast free of charge, reducing the cost of yeast actually purchased to 5.8 cents;
Another customer purchasing 78 pounds of yeast at 12 cents per
pound received 193 additional pounds of yeast free of charge, reducing the cost of yeast actually purchased, per pound to 3.4 cents;
Another customer purchasing 158% pounqs of yeast at 11 cents per
pound, received 248 additional pounds of yeast free of charge, reducing the cost per pound of yeast actually purchased to 4.2 cents.
At the time of furnishing yeast free of charge, respondent sold
yeast to other of its customers referred to in paragraph 4 hereof,
who were competitively engaged with those receiving the free yeast,
at prices of 10, 11, and 12 cents per pound, and did not furnish free
yeast with such sales.
PAR. 6. Respondent has further discriminated and now discriminates between purchasers referred to in paragraph 4 hereof, by
granting cash discounts of 1 percent or 2 percent to certain of said
purchasers which it does not grant to other of its said purchasers
who pay in the same manner and within the same time as those receiving such discounts.
PAR. 7. Respondent's acts and practices as set forth in paragraphs
4, 5, and 6 hereof, constitute discriminations in price between its said
customers and the advantages given the beneficiaries of such discrim.
inations were and are substantial in nature and constitute material
and vital factors in competition.
PAR. 8. The effect of such discrimination in price as set forth in
paragraphs 4, 5, and 6 hereof, may be substantially to injure com·
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petition in the line of commerce in which the respondent and its
competitors are engaged, and also to injure competition between those
of respondent's purchasers in the baking industry who receive the
benefits of such discriminations and those purchasers who are not so
favored.
PAR. 9. The respondent does not contend, either in its answer or
otherwise, that the discrimination charged in the complaint and admitted in its answer come within any of the provisos or exceptions
contained in said act of Congress (title 15, sec. 13, of the Clayton Act
as amended).
CONCLUSION

The respondent, Republic Yeast Corporation, having by its answer
admitted the material facts charged in the complaint, the Commission
-concludes that said respondent, by discriminating in price between
different competing purchasers of its bakers' yeast of like grade and
quality, in the mapner set forth in paragraphs 4, 5, and 6 hereof, has
violated and is violating the provisions of section 2 (a) of the Clayton
Act, as amended by the Robinson-Patman Act, approved June 19,
1936 (U. S. C., title 15, sec. 13).
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint and states that it waives
all intervening procedure and further hearings as to said facts, and
the Commission having made its findings as to the facts and its conclusion that said respondent has violated the provisions of section
2 (a) of the Clayton Act as amended by the Robinson-Patman Act,
approved June 19, 1936 (U.S. C. title 15, sec. 13).
It is ordered, That the respondent Republic Yeast Corporation, its
officers, directors, representatives, agents, and employees, jointly or
severally, directly or through any corporate or other device, in connection with the offering for sale, sale and distribution of bakers'
yeast in commerce, as "commerce" is defined in the Clayton Act, do
forthwith cease and desist:
From the discriminations in price as found in paragraphs 4, 5 and
6 of the findings of fact, or otherwise discriminating in price between
different purchasers of its bakers' yeast of like grade and quality,
where the effect of such discrimination may be substantially to lessen
competition, or to injure, destroy, or prevent competition with respondent or any such purchaser, unless the differential in price in any
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such discrimination makes only due allowance for difference in the
cost of manufacture, sale, or delivery resulting from different methods
or quantities in which said commodities are to such purchasers sold
or delivered.
It is further ordered, That the respondent, Republic Yeast Corporation, shall, within 60 days after service upon it of this order,
· file with the Commission a report in writing, setting forth in detail
the manner and form in which it has complied with the order to
cease and desist herein set forth.
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IN

THE

MATI'ER

OF

EDUCATORS ASSOCIATION, INC., ET AL.
MODIFIED CEASE AND DESIST ORDER

Docket 8139.

Order, July 23, 19.q1

Modified order, pursuant to provisions of section 5 (1) of Federal Trade Commission Act, in proceeding in question, in which (1) Commission, on March
9, 1939, 28 F. T. C. 1006, made its findings and conclusion, and Issued cease
and desist order, and (2) Circuit Court of Appeals for the Second Circuit, on
March 24, 1941, in Educators Association, Inc., et al. v. Federal Trade Commission, 118 F. (2d) 562, 32 F. T. C. •1870, Issued its decree modifying
paragraph (1) of said order and affirming all other paragraphs thereof, and
directed Commission to modify its order accordinglyRequiring respondent corporation, its officers, etc., and various other individuals, individually and trading under trade name and style of Educators
Association, their representatives, etc., in connection 'with offer, etc., In
commerce, of a students' reference book entitled "The Volume Library,"
forthwith to cea~ and desist from (1) using the words "Educators Association'' as a corporate or trade name, or otherwise in aforesaid connection,
etc., except when qualified as In said order set forth; (2) representing to
prospective representatives that they will refund deposits or pay any specific
SUIIJ8 of money or salaries to them without adequately and fully disclosing
all terms and conditions; and (3) representing or Implying that they or
their representatives, etc., are connected In any manner with public schools,
etc., or that said or other similar publication Is prescribed as a textbook
or required to be used in connection with school work.
MoDIFIED ORDER TO CEAsE AND DESIST

This proceeding is coming on for further hearing before the Federal Trade Commission, and it appearing on March 9, 1939, the Commission made its findings as to the facts herein and concluded
therefrom that the respondents had violated the provisions of section
lS of the Fe.deral Trade Commission Act and issued and subsequently
served its order to cease and desist; and it further appearing that on
March 24, 1941, the United States Circuit Court of Appeals :for the
Second Circuit issued its decree modifying paragraph 1 of the afore·
said order of the Commission, rmd affirming all other paragraphs of
the aforesaid order, and directed the Commission to modify its afore·
said order to cease and desist in accordance with the aforesaid decree;
Ncm>, therefore, Pursuant to the provisions of subsection (i) of
section 5 of the Federal Trade Commission Act, the Commission
issues this its modified order to cease and desist in conformity with
the said court decree.
It is ordered, That the respondent, Educators Association, Inc.,
its officers, representatives, agents, and employees, and the respond·
ents, Leo L. Tully, Oron E. Richards, and Donald ,V, Henry, individ-

EIDUCATORS ASISIOCIATION, INC. Ell' AL.

708

709

Order

ually and as officers of Educators Association, Inc., Miss :Marian A.
Miller, 1\frs. B. 1\f. Gambert, Mrs. Marie C. Hostler, Mr. J. E. Stronks,
Mr. H. Lyle Goldsberry, Mr. J. R. Hostler, Mr. J. P. Tully, Mrs.
M. 1V. Lees, Mrs. Bessie Morrell, each individually, and trading under
the trade name and style of Educators Association, their representa·
tives, agents and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale and distri·
bution of a students' reference book entitled "The Volume Library," in
commerce, as commerce is defined in the Federal Trade Commission
Act, forthwith cease and desist:
1. From using the words "Educators Association" as a corporate
or trade name, or otherwise, in connection with the offering for sale
or sale of "The Volume Library" or other books distributed for profit:
Provided however, That the petitioners may continue to offer for
sale and sell said book· or books under the trade-name "Educators
Association" so long only as they shall in each instance of the use of
said trade-name in spoken, written, or printed form, or by radio
broadcast, accompany said trade-name with a statement of equal conspicuousness and in immediate connection and conjunction therewith in the following words, to wit: "Commercial Distributors of The Volume Library": And Provided Further, That in each instance of the
use of the corporate name "Educators Association, Inc." in carrying
on its said corporate business, whether in spoken, written, or printed
form, or by radio broadcast, said corporate name shall be accompanied
with a statement of equal conspicuousness and in immediate connec·
tion and conjunction therewith in the following words, to wit: "Commercial Publishers of The Volume Library."
2. Representing to prospective representatives that they will refund deposits or pay any specific sums of money or salaries to such
representatives until and unless they fully and adequately disclose
all of the terms and conditions upon which refunds or payments are
actually made.
3. From representing or implying that they or their representatives,
agents, or canvassers are connected in any manner with public schools
or other educational institutions, or that said Volume Library, or any
other and similar publication, is prescribed as a text book or required
to be used in connection with school work.
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THE MATTER OF

DAVID S. "WRIGHT, DOING BUSINESS AS LAKE SHORE
SEED COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3994.

Comp~aint,

Jan. 19, 1940-Decision,

Ju~y

23, 1941

Where an individual engaged in packaging, and in competitive interstate sale
and distribution of, vegetable and garden seeds, in the course of which he
required from leading supplier-growers, from which he purchased, invoices
showing high laboratory tests in all cases and, in addition, submitted seeds
to the National Seed Laboratory for testing and made tests himself in
mechanical germinators and in the fields, all of which tests showed high
germinal powers ; reselling, along with new seed, seed which he had theretofore sold to dealers and which he took off their hands at the end of the
season( a) Represented that seeds contained in certain packages would germinate in
approximate percentages through causing to be stamped upon or attached
thereto statements of their germination percentage and the month and year
of the test on which such percentage was based; and
(b) Represented also that his seeds would meet or exceed the published standard
percentage of germination established by certain States in which he sold
the same;
When in fact many of his said packages contained seeds of a much lower per·
centage of germination than that represented on packages or otherwise,
as disclosed by various tests conducted by the States in question over a
period of years, and action taken by said States with respect thereto;
With effect of misleading and deceiving a substantial portion of the purchasing
public into. the mistaken belief that his seeds would germinate in the per·
centages represented, and into purchase thereof, in consequence of such belief,
to the injury and prejudice of the public, whereby trade was unfairly diverted
to him from bis competitors who do not misrepresent tbe germination percentages of their seeds ; to their substantial injury :
Held, That such acts and practices constituted unfair methods of competition
In commerce and unfair and deceptive acts and practices therein.

Before Mr. Randolph Preston, trial examiner.
Mr. Morton Nesmith for the Commission.
Woodin & Woodin, of Dunkirk, N.Y., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authoritY, vested in it by said act, the Federal
Trade Commission, having reason to believe that DavidS. "Wright, an
individual, doing business as Lake Shore Seed Co., hereinafter referred
to as respondent, has violated the provisions of said act, and it appear-
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ing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. Respondent, DavidS. 'Wright, is an individual doing
business as Lake Shore Seed Co., with his principal office and place of
business located in the city of Dunkirk, State of New York.
_
PAR. 2. The respondent is now, and for several years last past has
been, engaged in packing and distributing vegetable and garden seed.
Respondent causes said vegetable and garden seed, when sold, to be
transported from his place of business in the State of New York to
purchasers thereof located in various other States of the United States
and in the District of Columbia. At all times mentioned herein, respondent has maintained a course of trade in said products in commerce
between and among the various States of the United States and in the
District of Columbia.
Other persons. firms, associations, and corporations have been and
are engaged in offering for sale and selling, and transporting in commerce between and among the various States of the United States,
like and competitiYe seed, and respondent is engaged in substantial
r.ompetition with such concerns in the sale and distribution of such
seed in commerce, as herein set forth.
PAR. 3. Respondent purchases vegetable and garden seed from various growers and, at his place of business in New York, packs such
seed in small paper packages. The packages are then plared on
wooden racks owned by respondent and are distributed to various local
merchants in States other than the State of New York.
Certain of the States of the United States, including some of those
in which respondent distributes and sells his seed, require by statute
or statutes that vegetable seed sold in such States in addition to other
requirements must contain a statement on the package as to the
approximate percentage of germination and the month and year
of the test on which the percentage is based, unless the germination
percentage is equal to or higher than the percentage established for
that particular variety of seed by the State authorities. A seed is
considered to have germinated when it has developed into a normal
sePdlin_g which might be expected to continue its development in
soil under faYorable conditions.
Respondent has caused to be stamped upon or attached to certain
of the packages of seed distributed by him statements as to the
germination percentage thereof and the month and year of the test
on which such percentage is based. This stamping, or affixing, of
such statement on the packages, constitutes a representation by the
respondent that the seed will meet or exceed the published standard

712

FEDERAL TRADE COMMISSION DECISIONS

Findings

·

33F.T.C.

percentage of germination permitted by the respective States for that
particular year. Further, the sta.mping, or affixing, of such statement on the package is a representation by the respondent that the
seed contained therein will germinatt~ in the approximate percentages
as stamped thereon.
I,>AR. 4. In truth and in fact many packages of respondent's seed
sold by him as aforesaid, do not, and did not, possess the percentage
of germination stated on the packages, but contained seed of a much
lower percentage of germination.
PAR. 5. The acts and practices of the respondent, as herein set
forth, have the tendency and capacity to, and do, mislead and deceive
a substantial portion of the purchasing public into the erroneous
and mistaken belief that respol\dent's seed will germinate in the
percentages as represented, and that his seed has a higher percentage
of germination than the actual germination of the seed under recognized tests and within recognized tolerances or allowances. As a
result of such erroneous and mistaken belief so engendered; a substantial portion of the purchasing public have been, and are, induced
to purchase respondent's seed, thereby unfairly diverting trade to
the respondent :from his aforesaid competitors who do not make
false or misleading statements and representations concerning the
germination percentage of their seed. As a result substantial injury
has been done by respondent to such competitors in commerce among
and between the various States of the United States and in the
District of Columbia.
By use of such practices the respondent has also placed in the
hands of uninformed or unscrupulous dealers a means and instrumentality whereby such dealers have been, and are, enabled to mislead and deceive members of the purchasing public.
PAR. 6. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice of the publi~ and of respondent's competitors and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 19th day of January, A. D.
1940, issued and thereafter served its complaint in this proceeding
upon the respondent, David S. Wright, an individual doing business
as Lake Shore Seed Co., charging him with the use of unfair methods
of competition in commerce and unfair and deceptive acts and prac·
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tices in commerce, in violation of the provisions of said act. After
the issuance of said complaint and the filing of respondent's unswer,
testimony, and other evidence in support of the allegations of the
complaint were introduced by Morton Nesmith, attorney for the
Commission, and evidence in opposition to the allegations of the
complaint was introduced by G. ,V. ·wooding, attorney for respondent, before Randolph Preston, duly appointed trial examiner of the
Commission designated by it to serve in this proceeding; and said
testimony and other evidence were duly recorded and filed in the
office of the Commission.
·
Thereafter, the proceedings regularly came on for final hearing
before the Commission on said complaint, the answer thereto, testimony and other evidence, the report of the trial examiner thereon,
imd briefs in support of the complaint and in opposition thereto;
and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:
FINDINGS AS

TO THE

FACTS

PARAGRAPH 1. Respondent David S. Wright is an individual, doing
business as Lake Shore Seed Company, with his principal place of
business located in the city of Dunkirk, in the State of New York.
PAR. 2. Respondent is now, and for several years last past has been,
engaged in the business of packing, selling, and distributing vegetable and garden seeds, and causes his products, when sold, to be
transported from his place of business in the State of New York to
purchasers thereof located in various States of the United States and
in the District of Columbia. Respondent, at all times mentioned
herein, has maintained a course of trade and commerce in said products between and among various States of the United States and
in the District of Columbia.
PAR. 3. During all of the time referred to herein, respondent has
been in substantial competition with other persons, firms, associations, and corporations engaged in the offering for sale and the sale
and distribution in commerce between and among various States of
the United States of products of a similar nature to those sold by
the respondent.
PAR. 4. Respondent purchases the vegetable and garden seeds sold
by him from various growers, and packs such seed in small paper
packages, some of which are placed on wooden racks owned by respondent, and when so packed are transported to various local mer-
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chantr, throughout the State of New York. Respondent also sells
and di::,tributes his products to purchasers thereof located in various
other States of the United States.
At the close of the planting season, respondent's dealer customers
are authorized to return the unsold seeds to respondent and receive
credit therefor, and more than 50 percent of each year's sales of
seed are picked up by respondent's salesmen and returned to respondent, ·who cleans the seeds and separates them from the chaff,
and the same seed, together with new seed, are resold the next season.
PAR. 5. A number of the States into which respondent ships his
products, during all the time herein referred to, have had statutes
relating to the sale and distribution of vegetable and garden seeds,
which require the authorities of such States to establish standards
as to the percentage of germination of the seeds sold in such States.
Said statutes also provided that each package of seeds sold within
the State shall contain thereon the approximate percentage of germination and the month and year of the test on which the percentage
is based, unless the germination percentage is equal to, or higher than,
the percentage established for that particular variety of seed by
the State authorities.
PAR. 6. Respondent purchases the seeds sold by him from the leading growers of the world, and requires invoices showing that the
laboratory tests were in all cases high; in addition, respondent has
submitted such seeds to the National Seed Labomtory for testing,
and report from this Laboratory shows that the seeds have high
germinal powers. Respondent has also tested seed sold by him in
mechanical germinators and also in the field. Such tests showed the
seed to have high germinal powers.
PAR. 7. Respondent in certain instances has caused to be stamped
upon, or attached to, the packages of seed distributed by him, statements of the germination percentage thereof and the month and year
of the test on which such percentage is based. The stamping or
affixing of such statement on the packages constitutes a representation by respondei1t that the seeds contained in such packages will
germinate in the approximate percentages stated on such packages.
The respondent has also represented that his seeds will meet or exceed the published standard percentage of germination established by
certain States in which he has sold such seeds. In fact, many packages of respondent's seeds sold by him as aforesaid did not and do
not possess the percentage of germination represented on the packages
thereof, or otherwise, but contained seeds of a much lower percentage
of germination.
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PAR. 8. The Department of Agriculture of the State of Virginia,
in the year 1933, secured 128 samples of respondent's products from
retail dealers located in said State, and after testing same found that
71.09 percent of the seed was equal to or better than the Virginia
standard; 22.6 percent was more than 10 percent below tlie Virginia
standard, and 2.34 percent showed less than 20 percent of germination.
The following table shows the results of tests made for the years
1935 to 1940, inclusive by the Department of Agriculture of the State
of Virginia :

Year

1935---------------------------------------------]936_---------------- ----------------------------1937---------------------------------------------1938 .. -------------------------------------------1939 .. ----------- ---------------------------------

1940.---------------------------------------------

Number of
samples

649
233

258
114

287
105

Equal to or
better than
Virginia
standards

More than
10 percent
below
Virginia
standards

Less than
20 percent
germination

Percent

Perctnt

Percent

67.95
12.88
61.63
73.68
50.17
19.05

28.35
83.69
36.82
24.56
48.08
80.00

9.09
13.73
3.49
2.63
10.45
13.33

As the result of these t~sts, the Department wrote respondent:
It is our sincere hope that it it is your policy to continue to attempt to put
out seed of this quality, that you forego any further effort ln this State.

The Department seized a number of packages of respondent's seeds,
because of their consistently poor showing as to germination.
The Department of Agriculture of the State of Michigan, in 1938,
tested 245 samples of respondent's seeds, to determine their germinal
power. The tests showed that in but 16.8 percent were the samples
up to the standard of germination set by said department. It was
also shown that respondent's seeds were inferior to the seeds of the 34
other concerns which were tested at the same time. The other tests
ranged in results from 100 percent to 35.3 percent.
The said department, in the year 1938, seized certain seed distributed by respondent, because they did not comply with th~ State's
requirement as to standard percentage of germination. ·
The Department of Agriculture of the State of 'Vest Virginia,
during the years 1934 to and including 1939, made numerous tests
of respondent's seeds to determine their germinal power. A test,
made in 1939, showed that seed represented by respondent as of 90
percent germination had only 18 percent. In another instance, the
clajm made by respondent was 70 percent and the test showed only
31 percent; another test showed that for a claim of 72 percent there
was only 31 percent.
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In 1939, the testing of 65 samples of respondent's product showed
that 70 percent were low in the germination stated on the packages,
and 30 percent showed the germination claimed. In the year 1934-35,
tests showed that of the 70 percent claimed in the case of respondent's
seeds, only 31 percent was shown by the tests. In the year 193~37,
250 samples of respondent's seeds were tested, and in 67 percent of
the tests it was shown that the germination was lower than that
stated on the packages. Tests made in 1937-38 showed that the
germination was lower than that stated on respondent's packages
in 83.33 percent of the product tested, and that in 13.6 percent the
correct germination was stated on the package. In 1939, 67.69 percent of respondent's products were found to be lower in germination
than as stated on the packages, and on only 32.31 percent of the packages was the true germination stated.
As a result of the tests made by the State of 'Vest Virginia, the
Commissioner of Agriculture of that State, on April 15, 1938, addressed a letter to the respondent which reads:
Regarding my letter of April 2, 1938, our Laboratory reports, having completed 46 germination tests on Lake Shore Seed Company's seed collected from
dealers throughout the State, show the percentage of germination so low and,
ln fact, so much below the guarantee of germination as represented in your
sworn statement making application for registration, and th'e labels on seeds
placed on sale in the State of West Virginia, as to clearly render a misstatement and to be worthless for seeding purposes. • • *
By virtue of the authority vested in me as Commissioner of Agriculture of
the State of West Virginia, by Chapter XIX, Article XVI of the Code of West
Virginia, it becomes my duty to cancel and withdraw all Certificates of registration of the Lake Shore Seed Company. You will take due notice thereof
and govern yourself accordingly.
This order made effective this the 15th day of April, 1938.

PAR. 9. The acts and practices of the respondent as herein set forth
have the tendency and capacity to, and do, mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that the respondent's seeds will germinate in the
percentages as represented, and that his seeds have a higher percentage of germination than the actual germination of the seed under
recognized tests and within recognized tolerances or allowances and
v.s a result of such erroneous and mistaken belief so engendered, a
substantial portion of the purchasing public have been and are induced to purchase respondent's seed, to the injury and prejudice of·
the public. As a further result of said acts and practices of the
respondent, trade has been unfairly diverted to the respondent from
his competitors who do not make false or misleading statements and
representations concerning the germination percentage of their seeds,
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and respondent's said acts and practices have resulted in substantial
injury to such competitors in commerce between and among various
States of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of the respondent constitute un~
fair methods of competition in commerce, and unfair and deceptive
acts and practices in commerce, within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com:
mission upon the complaint of the Commission, the answer of the
respondent, testimony, and other evidence introduced before Ran~
dolph Preston, duly appointed trial examiner of the Commission
designated by it to serve in this proceeding, the report of the
trial examiner thereon, and briefs filed on behalf of the Commission
and of the respondent; and the Commission having made its findings
as to the facts and its conclusion that the respondent, David S.
'Wright, an individual doing business as Lake Shore Seed Co., has
violated the provisions of the Federal Trade Commission Act.
It is orderea, That the respondentJ. David S. 'Vright, individually,
or doing business or trading under the name Lake Shore Seed Co.,
or any other name or style, his agents, representatives, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of vegetable and garden
seed, in commerce as "commerce" is defined by the Federal Trade
Commission Act1 do. forthwith cease and desist from representing
by" means of statements appearing on, or attached to, the paackages
containing his seed, that the germination percentage of such seed
is greater than the actual germination percentage, or making such
representation by means of letters, circulars, or other advertising
matter, or by any other means.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which he
has complied with this order.

43~526m--42--vol.33----46
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NASSIF CANDY COMPANY
COMPLAINT, FINDINGS, AKD ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CO;\IGRESS APPROVED SEPT. 28, 1914

Docket 4025.

Complaint, Feb. "/, 1940-Decision, July 23, 1941

Where a corporation engaged in competitive interstate sale and distribution of
candy and confectionery products, including certain candy assortments
so packed and assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes when sold and distributed to consumers,
a typical assortment consisting of small pieces of caramel candy of uniform
size and shape, medium sized candy bars, and a three-section push card,
for use in sale and distribution thereof under a plan, as explained thereon,
by which person securing by chance one of certain numbers in each
section, for cent paid, was entitled to one of said candy bars, person making last punch in each section receiving two of said bars, and all others
received a caramelSold such assortments to wholesalers, jobbers, and directly or indirectly to
retailers, by whom they were exposed and sold to the purchasing public
In accordance with aforesaid sales plan involving chance to procure without
additional cost, additional or larger pieces of candy, and thereby supplied
to and placed In the hands of others the means of conducting lotteries In
sale of its products, contrary to an established public policy of the United
States Government, and in violation of criminal laws, and in competition
with many who, unwilling to use any method Involving a game of chance
to win by chance, or one contrary to public policy, refrain thereft·om;
With the result that many persons were attracted by said sales plan and the
element of chance involved therein, and were thereby induced to buy and
sell its candy In preference to that of aforesaid competitors, thereby
unfairly diverting trade In commerce to it from said competitors; to the
substantial injury of competition in commerce:
Held, That such acts and practices, as above set forth, were all to the prejudice
and injury· of the public and competitiors, and constituted unfair .methods
of competition In commerce and unfair and deceptive acts and practices
therein.

Mr. J. V. Mishou for the Commission.
CoMPLAINT

Pursuant to the provisions o£ the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Nassif Candy Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the .Comniission that a pro-
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ceeding by it in respect thereof would be in the interest of the public,
hereby issues its .complaint stating its charges in that respect as follows:
PARAGRAPH 1. Respondent Nassif Candy Co. is a corporation organized and doing business under the laws of the State of ·west Virginia, with its principal office and place of business located at 2004
:Main Street, Wheeling, W. V a. Respondent is now and for more than
1 year last past has been engaged in the sale and distribution of candy
and confectionery products to wholesale dealers, jobbers, and retail
dealers located at points in the various States of the United States
and in the District of Columbia. Respondent causes and has caused
saiu products, when sold, to be transported from its principal place
of business in the city of Wheeling, W. V a., to purchasers thereof, at
their respective points of location, in the various States of the United
States other than West Virginia, and in the District of Columbia.
There is now and has been for more than 1 year last past a course of
trade by respondent in such candy in commerce between and among
the various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondent is and has been
in competition with other corporations and with partnerships and
individuals engaged in the sale and distribution of candy in commerce
between and among the various States of the United States and in the
District of Columbia.
·
PAR. 2. In the course and conduct of its business~ as described in
paragraph 1 hereof, respondent sells and has sold to wholesale dealers,
jobbers, and retail dealers certain assortme~ts of candy so packed and
assembled as to involve the use of games of chance, gift enterprises,
or lottery schemes when sold and distributed to the consumers thereof.
One of said assortments is hereinafter described for the purpose of
showing the method used by respondent and is as follows:
This assortment consists of small pieces of caramel candy of uniform
size and shape and medium sized candy _bars, the latter to be given as
premiums, together with a device commonly called a push card. The
push card is divided into three sections and each of said sections contains 50 partially perforated disks on the face of which is printed the
word "push." Concealed within each of the said disks is a number
which entitles the purchaser thereof to additional and larger pieces
of candy when said number corresponds with any of the numbers set
out in the legend at the top of said card. The last disk pushed out of
each section also entitles the purchaser thereof to additional bars of
candy. The sales are 1 cent each and those not securing a winning
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number receive one of the smaller pieces of caramel candy. The said
card bears a legend or statement as follows :
1¢

JOBBER'S ADVERTISER

PEB SALE

Nos. 2, 5, 8, 11, 16, 19, 24, 27,
30,33,36,39,42,45,48,51
Each Receive

1¢
PER SALE

ONI!l OANDY BAR

ALL OTHER NUMBERS RECEIVE ONE CARAMEL
LAST PUNCH IN EACH SECTION RECEIVES 2 CANDY BARS.

Notice-This is not a gambling device. Every punch
receives full value. Extra awards for advertising

Sales of respondent's candy by means of said push cards are made in
accordance with the above legend. The numbers aforesaid are. effec·
tively concealed until a purchase has been made and the disk separated
or removed :from said card. The said larger pieces of candy are thus
distributed to the purchasing public wholly by lot or chance.
The respondent sells and distributes and has sold and distributed
various assortments of candy along with push cards involving a lot or
chance feature, but such assortments and push cards ar~ similar to the
one hereinabove described and vary only in detail.
PAR. 3. Retail dealers who purchase respondent's said candy, directly
or indirectly, expose and sell the same to the purchasing public in ac~
cordance with the sales plan aforesaid. Respondent thus supplies to
and places in the hands of others the means of conducting lotteries in
the sale of its products in accordance with the sales plan hereinabove set
:forth. The use by respondent of such sales plan or method in the sale
of its candy and the sale of said candy by and through the use thereof
and by the aid of said sales plan or method is a practice of a sort
which is contrary to an established public policy of the Government
of the United States and in -yiolation of the criminal laws.
PAR. 4. The sale of candy to the purchasing public by the method
and plan hereinabov.e set forth involves a game of chance or the sale
of a chance to procure additional or larger pieces of candy without
additional cost. Many persons, firms, and corporations who sell and
distribute candy in competition with respondent, as above alleged,
are unwilling to adopt and use said method or any method involving
a game of chance or the sale of a chance to win something by chance
or any other method contrary to public policy and such competitors
refrain therefrom. l\Iany persons are attracted by said sales plan
or method employed by respondent in the sale and distribution of
its candy and in the element of chance involved therein and are
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thereby induced to buy and sell respondent's candy in preference w
candy of said competitors of respondent who do not use the same
or equivalent methods. The use of said method by respondent,
because of said game of chance, has a tendency and capacity to, and
does, unfairly divert trade in commerce between and among the various States of the United States and in the District of Columbia, to
respondent from its said competitors who do not use the same or
equivalent methods, and as a result thereof substantial injury is
being and has been done by respondent to competition in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged,· are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on February 7, 1940, issued and
thereafter served its complaint in this proceeding upon respondent,
Nassif Candy Co., a corporation, charging it with the use of unfair
methods of competition and unfair and deceptive acts and practices
in commerce in violation of the provisions of said act. Thereafter,
the respondent filed its answer, in which answer it admitted all the
material allegations of fact set forth in said complaint and waived
all intervening procedure and further hearing as to said facts.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the said complaint and the answer thereto, and
the Commission having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom.
· FINDINGS AS TO THE! FACTS

PARAGRAPH 1. Respondent Nassif Candy Co. is a corporation
organized and doing business under the laws of the State of 1Vest
Virginia, with its principal office and place of business located at
2004 1\fain Street, ·wheeling, 1V. Va. Respondent is now and for
more than 1 year last past has been engaged in the sale and distribution of candy and confectionery products to wholesale dealers, job-
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bers and retail dealers-located at points in the various States of the
United States and in the District o:f Columbia. Respondent causes
and has caused said products, when sold, to be transported from its
principal place o:f business in the city o:f Wheeling, w·. Va., to purchasers thereof, at their respective points of location, in the various
States of the United States other than 'Vest Virginia, and in the
District of Columbia. There is now and has been :for more than 1
year last past a course of trade by respondent in such candy in commerce between and among the various States o:f the United States
and in the District of Columbia. In the course and conduct of said
business, respondent is now, and has been in competition with other
corporations and with partnerships and individuals engaged in the
sale and distribution of candy in commerce between and among the
various States of the United States and in the District o:f Columbia.
P .AR. 2. In the course and conduct of its said business, as described
in paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy so
packed and assembled as to involve the use o:f games of chance, gi:ft
enterprises, or lottery schemes when sold and distributed to the consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent and is
as follows:
This assortment consists of small pieces of caramel candy of uniform size and shape and medium sized candy bars, the latter to be
given as premiums, together with a device commonly called a push
card. The push card is divided into three sections and each of said
sections contains 50 partially perforated disks on the face of which
is printed the word "push." Concealed within each of the said disks
is a number which entitles the purchaser thereof to additional and
larger pieces of candy when said number corresponds with any of
the numbers set out in the legend at the top of said card. The last
disk pushed out of each section also entitles the purchaser thereof to
additional bars of candy. The sales are 1 cent each and those not
securing a winning number receive one of the smaller pieces of
caramel candy. The said card bears a legend or statement as follows:
1¢

JOBBER'S ADVERTISER

1¢

PER SALE

Nos. 2, 5, 8, 11, 16, 19, 24, 27,
30, 33, 36, 39, 42, 45, 48, 51
Each Receive ONE CANDY BAR

PER :SALE

ALL OTHER NUMBERS RECEIVE ONE CARAMEL
LAST

Pt.:~CH

I:-1 EACH

s~:CTJO:'I

RF:CEI\'ES 2 CAI"DT BARS

Notice-This Is not a gambling device. Every punch recPh·es full value. Extra
awards for advertising
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Sales of respondent's candy by means of said push cards are made
in accordance with the above legend. The numbers aforesaid are
effectively concealed until a purchase has been made and the disk
separated or removed from said card. The said larger pieces of
candy are thus distributed to the purchasing public wholly by lot or
chance.
The respondent sells and distributes and has sold and distributed
various assortments of candy along with push cards involving a
lot or chance feature, but such assortments and push cards are similar
to the one hereinabove described and vary only in detail.
PAR. 3. Retail dealers who purchase respondent's said candy, directly or indirectly, expose and sell the same to the purchasing public
in accordance with the sales plan aforesaid: Respondent thus supplies to and places in the hands of others the means of conducting
lotteries in the sale of its products in accordance with the sales plan
hereinab9ve set forth. The use by respondent of such sales plan or
method in the sale of its candy and the sale of said candy by and
through the use thereof and by the aid of said sales plan or method
is a practice of a sort which is contrary to an established public
policy of the Government of the United States ahd in violation of
criminal laws.
PAR. 4. The sale of candy to the purchasing public by the method
·and pla-n hereinabove set forth involves a game of chance or the
sale of a chance to procure additional or larger pieces of candy without additional cost. Many persons, firms, and corporations who sell
and distribute candy in competition with respondent, as above
described, are unwilling to adopt and use said method or any method
involving a game of chance or the sale of a chance to win something
by chance or any other method which is contrary to public policy
and such competitors refrain therefrom. Many persons are attracted
by said sales plan or method employed by respondent in the sale
and distribution of its candy and in the element of chance involved
therein and are thereby induced to buy and sell respondent's candy
in preference to candy of said competitors of respondent who do not
use the same or equivalent methods. The use of said method by
respondent, because of said game of chance, has a tendency and
capacity to, and does, unfairly divert trade, in commerce between
and among the various States of the United States and in the District of Columbia, to respondent from its said competitors who do
not use the same or equivalent methods, and as a result thereof substantial injury is being and has been done by respondent to competition in commerce between and among the various States of the
United States and in the District of Columbia.
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CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set .forth in said complaint and states that it
waives all intervening procedure a11d further hearing as to said facts,
and the Commission having made its findings as to the facts and
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondent Nassif Candy Co., a corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering for sale, sale and distribution of candy and confectionery products or any other merchandise in commerce, as "commerce" is
defined in the Federal Trade Commission Act, do forthwith cease,
and desist from:
1. Selling or distributing any merchandise so packed and assembled that sales of said merchandise to the public are to be made or
may be made by means of a game of chance, gift enterprise, or
lottery scheme.
2. Supplying to, or placing in the hands of, others assortments
of any merchandise, together with push cards or other devices,
which said push cards or other devices are to be used or may be used
in selling or distributing said merchandise to the public by means
of a game of chance, gift enterprise, or lottery scheme.
3. Supplying to, or placing in the hands of, others push cards or
other devices, which said push cards or other devices are to be used
or may be used in the sale or distribution of said merchandise to
the public at retail.
4. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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THE MATTER OF

AMERICAN INSTITUTE OF BUSINESS ADMINISTRATION, INC., AND PAUL KLINE
COl\IPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4195.

Complaint, July 25, 1940-Decision, July 24, 1941

'Vhere a corporation and an individual, who was its principal stockholder and
managed and controlled its business, engaged in the interstate sale and
distribution of correspondence courses In accounting and business law under
a plan by which it circularized public accountants throughout the country
with a view to having an accountant in each locality secure names of prospective students, to whom it sent advertising matter, employing the accountants to assist groups of its students and compensating them according to
the number of students in the respective group(a) Made use of corporate name Including words "American Institute of Business
Administration, Inc.", on Its letterheads and ln advertising matter circulated
to prospective students, accountants, and others, when in fact it was not an
Institute, but was engaged in a private commercial enterprise;
With effect of creating the erroneous impression that it was a national organization of business executives, administrators, accountants, or other special
groups of. representative business, or the medium of an organization through
which instruction or training was given as a public service;
(b) Augmented aforesaid misleading Impression through such statements, on
letterheads and printed matter as "Local chapters In principal cities of the
United States • • •,"
(c) Further increased said misleading impression through describing its form
of application for Instruction as "Application for Membership," designating
its enrolled students as "memb.ers" and its study groups as "local chapters";
and
(d) Represented that its activities were national and International In scope,
through such statements as aforesaid," and "Representatives In principal
clUes of the United States, Canada, Porto Rico, Cuba, Phlllpplne Islands,"
"• • • during the twelve years It bas been in operation several thousand
accountants throughout the United States, Canada, Porto Rico, Hawaii and
the Philippine Islands have participated," and "• • • students all over
the United States and Canada," facts being it had less than 100 pupils in
the spring of 1938, and, some 2lh years later, about 21 located In six States
and Porto Rico.
Jield, That such acts and practices, under the circumstances set forth, were all to
the prejudice and injury ot the public, and constituted unfair and deceptive
acts and practices in commerce.

Before Mr. LewiJJ 0. Russell and Mr. lVillla.m 0. ReetVes, trial
examiners.
Mr. lViUiam L. Pencke for the Commission.
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Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade. Commission having reason to believe that American Institute
of Business Administration, Inc., a corporation, and Paul Kline,
individually and as President of American Institute of Business
Administration, Inc., hereinafter referred to as respondents, have
violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that
respect as follows :
PARAGRAPH 1. Respondent, American Institute of Busi:p.ess Administration, Inc., is a corporation organized, existing, and doing business under and by virtue of the laws of the State of New York, with
its office and principal place of business at 126 Liberty Street in the
city of New York, State of New York. Respondent, Paul Kline,
is president and principal stockholder of the respondent corporation
with his principal office and place of business at the· aforesaid address, and he formulates, controls, and directs the policies and practices of said corporation.
PAR. 2. Respondent, American Institute of Business Administration, Inc., is now and has been for more than 2 years last past engaged in the sale and distribution in commerce between and among
the various States of the United States of courses of study and instruction in accounting, business law, and Federal taxation, which
are pursued by correspondence through the medium o.f the United
States mails. The respondent corporation, in the course and conduct
of said business during the time aforesaid, causes its said courses
of study and instruction to be transported from its said place of
business in New York to purchasers thereof located in various States
of the United States other than the State of New York. There is
now, and has been at all times hereinafter mentioned, a course of
trade in said courses of instruction so sold and distributed by said
corporate respondent in commerce between and among various States
of the United States.
PAR. 3. Said corporate respondent, in soliciting the sale of and
in selling its said courses of study and instruction, makes use of its
corporate name "American Institute of Business Administration,
Inc.,"' on letterheads and on advertising and printed matter circulated to students, prospective students, public accountants and other
members of the general public in various States of the United States.
The use of said name in such connection is misleading in that it has
the tendency and capacity to create the erroneous impression that
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said respondent is a national organization of business executives,
administrators, accountants, or other special group of representatives
of business or that said respondent is the medium of such an organization through which instruction or training is given as a public
service. Said misleading impression is further augmented by statements and phrases on letterheads and printed matter circulated as
aforesaid of which the following is an example:
LOCAL CHAPTERS

In Principal Cities
of the United States,
Puerto Rico, Cuba

which import or imply that said corporate respondent is the parent
head of nationally organized local groups of business executives,
administrators, accountants, or other special representatives of business and that the whole comprises an organized "Institute" of such
groups for the promotion of instruction as a means of improving
the standards of such business groups and the qualifications of the
members thereof.
Such misleading impression is further increased by the description
of said respondent's application for instruction as an "Application
for :Membership" and ofthe enrolled students as "members" and the
study groups as "Local Chapters," as well as by other means and
descriptive phrases indicating an -organization of members of a
particular phase of business.
PAR. 4. Said corporate respondent further represents or has represented in the connection and by the means aforesaid that its activities
are national in extent, that it has organized groups of students in
all parts of the United States, and that they are international in
scope with students in various foreign countries, by statements and
phrases of which the following are examples:
·
Local Chapters in Principal Cities of United States, Puerto Rico, Cuba.
Representatives In the principal cities of the United States, Canada, Puerto
Rico, Cuba, Philippine Islands.
• "' "' The plan operates through an international organization • • •
• • • during the twelve years it has been in operation several thousand
accountants throughout the United States, Canada, Puerto Rico, Cuba, Hawaii
and Philippines have participated.
• • • students all over the United States and Canada.

PAn. 5. In truth nncl in fact respondent corporation is not a national
organization of business executives, administrators, accountants, or
other special group of representatives of business and neither is said
respondent the medium of such an organization through which instruction or training is given as a public service. The so-called "Local
Chapters" consist of groups of students who have contracted for the
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instruction offered by said respondent and who meet at certain times
to consult with a paid so-called "Local Advisor." The relations of
such students with each other and with said respondent and with the
so-called "Local Advisor" have none of the characteristics or :features
of membership in an organization as usually understood. The socalled ~'Application for Membership," when executed and accepted
is merely a contract for instruction and for the payment o£ money
therefor. Said individual respondent, Paul Kline, is the sole active
participant in the activities of said corporate respondent. When local
study groups are formed, a local accountant or other person is employed to meet occasionally with such students and assist and advise
them in their studies. The instruction is given entirely by correspondence by said corporate respondent. Said local representatives
also assist in the enrollment of students. Said corporate respondent
is not an organized "Institute" of representatives of business executives, administrators, accountants, or other special representatives of
business or of local groups of such representatives for the purpose of
promoting instruction as a means of improving the standards of such
business groups and the qualifications of the members thereof, but
is purely and solely a commercial undertaking operated by the said
respondent, Paul Kline, through the medium of said corporate respondent, American Institute of Business Administration, Inc.
The representations in regard to the extent of said business as set
:forth in paragraph 4 hereof are and have been misleading in that
they are or were greatly exaggerated or not true and accurate statements of fact at the time they were made and used as aforesaid. At
no single period of time during the existence of said scliool were students enrolled in all principal cities of the United States or in the
majority of such cities. The activities of said school have not been
national in' extent nor have groups of students been organized in all
parts of the United States at any one time. Neither have such activities been international in scope with students in various foreigu corultries, but the number of students in foreign countries have been
comparatively few and at times there have been no students in foreign
countries.
PAR. 6. The foregoing acts and practices used by respondents in
connection with the offering for sale and sale of said course of study
and instruction have-had the tendency and capacity to mislead purchasers and prospective purchasers thereof into the erroneous nnd
mistaken belief that such representations, as herein alleged, are true,
and to induce them to purchase and pursue such courses of ~tudy nnd
instruction on account thereof.
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PAR. 7. The aforesaid acts and practices of respondents are all to
the prejudice of the public and constitute unfair and deceptive acts
and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.
REPORT, FINDINGS As TO THE FACTs, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 25th day of Jtily, A. D. 1~40,
issued and thereafter served its complaint in this proceeding upon the
respondents named in the caption hereof, charging them with the
use of unfair and deceptive acts and practices in commerce, in violation
of the provisions of said aft. After the issuance of said complaint and
the filing of answers by the respondents, testimony and other evidence
in support of the allegations of the complaint were introduced by
William L. Pen:rke, attorney for the Commission, and in opposition to
the allegations of the complaint by respondent Paul Kline, attorney
for respondents, before duly appointed trial examiners of the Commission designated by it to serve in this proceeding; and said testimony
and other evidence were duly recorded and filed in the office of the
Commission.· Thereafter the proceeding regularly came on for final
hearing before the Commission on said complaint, the answers thereto, the testimony and other. evidence, the report of the trial examiner
and exceptions thereto, and briefs in support of the complaint and in
opposition thereto; and the Commission having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS

PARAGRAPH 1. Respondent American Institute of llusiness Administration, Inc., is a corporation organized. under the laws of the State
of New York on June 13, 1928. Its principal office was located at
126 Liberty Street, in tl1e city and State of New York. Respondent
Paul Kline is president of said corporation, its principal stockholder
and, while it was carrying on the business for which it was organized,
was in active management and control of said business. His office
and principal place of business is located at 126 Liberty Street, in
the city and State of New York.
PAn. 2. The corporate respondent, from the date of its incorporation
until May 19, A. D. 1940, was engaged in the business of selling
courses of instruction in accounting and business law intended for
home study under the direction of said respondent, by correspond·
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cnce, and during the period in which it was so engaged it caused·
the courses of instruction and lesson materials sold by it to be transported from its place of business in the State of New York to purchasers thereof located in various other States o£ the United States.
P .AR. 3. The practice of said respondent in the conduct of its business as a correspondence school differs from the methods usually
employed by such schools in that students were not solicited directly,
but public accountants throughout the country were circularized by
respondent, with the view of having an accountant in each locality
secure the names of prospective students, to whom advertising matter
was then sent by the respondent. Tuition fees of students thus secured were paid directly to the corporate respondent, and the necessary lesson materials were :furnished by s:tid respondent. Accountants were employed by respondent in various States of the United
States where groups of students designated by it as "chapters" were
respectively located, to assist and counsel such students. The services
of accountants so employed were paid for by respondent according to
the number of students in the respective groups.
PAR. 4. The corporate respondent, in soliciting the sale o£ and in
selling its said courses of study and instruction, made qse of its corporate name "American Institute of Business Administration, Inc.,"
on its letterheads and in advertisements and other advertising matter circulated to students and prospective or potential students, accountants, and other members of the general public located in various
States of the United States. The use of said name in such connection
is misleading, and has had the tendency and capacity to create, and
did create, the erroneous impression that said respondent is a national
organization of business executives, administrators, accountants, or
other special group of representative business, or that said respondent
is the medium of an organization through which instruction or training is given as a public service. Such misleading impression induced
by the respondent is further augmented by its statements ami by nrious letterheads and printed matter circulated by it, of which the :following is an example: "Local chapters in principal cities of the United
States, Porto Rico, Cuba"-and which import 'or imply that said
corporate respondent is the parent head of nationally organized local
groups of business executives, administrators, accountants, or other
special representatives of business, and that the whole comprises an
organized "institute'' of such groups for the promotion of intruction
as a means of improving the standards of such business groups and
the qualifications of the members thereof. Said respondent was not
an Institute, but was engaged in a private commercial enterprise.
Such misleading impression was further increased by the description of its form of application for instructions as an "Application :for
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Membership," and the designation of its enrolled students as "members" and the study groups as "local chapters."
PAR. 5. The respondent corporation has further represented by the
means aforesaid, that its activities were national in extent and that
it had organized groups of students in all parts of the United States;
that such groups were international in scope, with students in various
foreign countries; and said respondent has made statements and
phrases of which the :following are examples:
Local chapters in principal cities of the United States, Porto Rico, Cuba;
Representatives in principal cities of the United States, Canada, Porto Rico,
Cuba, Philippine Islands;
• • • the plan operates through an international organization • • •;
• • • during the twelve years it has been in operation several thousand
accountants throughout the United States, Canada, Porto Rico, Hawaii, and the
Philippine Islands have participated;
• • • students all over the United States and Canada.

In the spring of 1938 the corporate respondent had less than 100
pupils; in the latter part of 1940 it had about 21 pupils, who were
located in Florida, New Hampshire, Washington, Oregon, Pennsylvania, Nevada, and Porto Rico.
PAR. 6. Under the laws of the State of New York, the corporate
respondent was required to obtain a Certificate of Approval from the
University o:f the State o:f New Y9rk before doing business in the
State, and such certificates have to be renewed annually. Approval
was withheld :from the corporate respondent until the word "Institute" was deleted from its name, and ·on May 19, 1940, this was done
and the word "School" was substituted for the word "Institute," since
when said respondent has been known as the "American School of
Business Administration.
On the 31st day of July 1938, all of the material, supplies, and
equipment of the corporate respondent were destroyed by fire, since
which time respondent has been inactive except for the attempt to
service existing courses.
CONCLUSION

The aforesaid acts and practices of respondents as herein :found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard. by the Federal Trade Commission upon the complaint of the Commission, the answers of re-
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spondents, the testimony and other evidence introduced before duly
appointed trial examiners of the Commission designated by it to serve
in this proceeding, the report of the trial examiners thereon and exceptions to said report, and briefs filed in support of the complaint
and in opposition thereto; and the Commission having made its
findings as to the facts and its conclusion that respondents, American
Institute of Business Administration, Inc., and Paul Kline, individually and as president of American Institute of Business Administration, Inc., have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That respondent American Institute of Business
Administration, Inc., a corporation, its officers, directors, agents,
representatives, and employees, and respondent Paul Kline, individually and as president of American Institute of Business Administration, Inc., his agents, representatives, and employees, directly or
indirectly or through any corporate or other device, in connection
with the business of selling courses of instruction in accountancy
and business law, or other educational course or courses intended for
home study under the direction of said respondents or either of them,
by correspondence or otherwise, in commerce as "commerce" is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Using the term "Institute" as a part of the name of the corporate respondent, or using such term in any other manner to describe
or refer to the aforesaid business activities of respondents or either of
them.
·
2. Representing, by use of the word "chapters," or by any other
designation, that the corporate respondent is the parent head of
nationally organized local groups of business executives, administrators, accountants, or other special representatives of business.
3. Representing, in any manner, that their activities are nationa_l,
or international, in scope, or conducted through a national or an international organization, or that students of their courses of instruction
are enrolled throughout the United States and Canada, or that they
have representatives in the principal cities of the United States,
Canada, Porto Rico, Cuba, and the Philippine Islands.
4. Designating the application form for the enrollment of students
as "Application for Membership'' and the students as "members."
It is further ordered, That the respondents shall, within GO days
after service upon them of this order, file with the Commission a
report in writing, setting "forth in detail the manner and form in
which they have complied with this order.

•
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THE MATTER OF

D. STEFAN 1VROBLE,VSKI ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1014

Docket ~196.

C.omplaint, July 25, 19~0-Decision, July 2~, 19~1

Where an individual and three corporations, wlllch he used to carry on his
business activities, engaged in the competitive interstate sale and distribution of various medicinal, toilet, and cosmetic preparutions; sold under
variety of designations such as "Kalwaryjskie Wino Lecznicze," "Ampo-Lin,"
"Reginol," etc., by means of advertisements disseminated through the mail,
in newspapers and periodicals, radio continuities, circulars, leatlets, pamphlets, and other advertising llterature(a) Falsely represented that its ''Kalwaryjskie Wino Lecznicze," so-called medicinal wine, was a cure or remedy and a competent and effective treatment
for stomach ailments and disorders, including sour stomach, gas on
stomach and indigestion, headaches, constipation, listlessness, general weakness of the human system, sluggishness, skin eruptions and blemishes,
wrinkles, bad breath, loss of energy, sallow skin, dizziness, colds, fever and
chills; and that it would eliminate poisons from the system and serve as
a tonic to build up the general health; the facts being that it would not do
more than serve as a bitter tonic and appetizer, the laxative properties or
which might assist in the temporary relief of constipation;
(b) Represented that its "Ampo-Lin" liniment constituted a competent and
effective treatment for rheumatism, neuralgia, lumbago, arthritis, sciatica,
strained and aching muscles, brulsrs, and swellings, and that its "llrginol"
was a cure or remedy for coms and would prevent their return; facts being
the former bad no therapeutic value in excess of that of a local counterirritant tending to decrease pain· in simple neuralgia and muscular aches
and palos, and, while use of the latter might assist in the removal of corns,
it would not prevent their return;
(c) Represented that "l\Iasc natunek" or "Ratunek Salve" was a competent
and effective treatment for sharp pains in the buck and in the bones and
body generally; and that their "Kalwa" was such a treatment for coughs,
hoarseness, catarrh of the throat, smoker's cough, grippe, whooping cough,
and other similar ailments; facts being the former had no therapeutic
value other than as a local counterirritant tending to decrease simple neurlllgia and muscular aches and pains, and the latter was not a treatment
for the conditions set forth, in excess of constituting an expectorant which
might aid in the removal of phlegm In coughs due to col<ls and mild throat
Irritations and in smoker's cough;
(d) Represented that their "Wuzi-Wuzi" was a competent and effective treatment for all headaches and for fever, and was safe and harmless, and that
their "Krople-Kobiece" or "'Vomen's Drops" was of substantial therapeutic
value in the treatment or ailments and disorders peculiar to women; the
facts being former was not a treatment for fever, possessed no therapeutic
value in the treatmPnt of headaches In excess of such temporary relief as
might be atrorded by Its analgesic propPrties, and was not safe or harmless by virtue of containing drugs which are habit forming, and were
43::i::i26'"-42-vol. 33--4 7
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present in quantities sufficient to cause injury to health if taken in excessive
or too frequent doses or over extended periods of time, and said "Drops"
possessed no therapeutic value in treatment of women's ailments and would
not accomplish more than to serve as a bitter appetizer~
(e) Represented that their said "Sparoton Tablets" . were a cure or remedy
for grippe, colds and chills, and fever; and that their ''Dunski Wyskok"
would cure dandruff, stop and prevent falling hair and cause it to grow;
the facts being that neither product con!'tituted such a cure or remedy or
accomplished the results claimed ;
·
(f) Falsely represented that their said "Krem :M:lodoscl No. 1" would prevent
and heal sunburn, roughness of the face, neck and bands, and eliminate
perspiration odors; that their "Krem Mlodosci No. 2" would remove pimples,
blemishes, freckles, and all impurities from the complexion; that their
"Vitamin F Krem" would remove wrinkles and blemishes from the face, rejuvenate fading, worn skin, renew complexions, regardless of their condition,
and revive the skin; and that their "Puder Kslazecy" protected the skin
against atmospheric changes; and
(g) Failed to reveal In their said advertisements that use of their "Wuzi-Wuzi"
headache and fever treatment under prescribed, customary, or usual conditions might c~use Injury to health of the user; and
Where said individual and corporations, engaged as aforesaid(h) Falsely represented through use of the word "laboratories" In their trade
names and advertisements that they owned or operated a laboratory
wherein their products were compounded and tested ;
( i) Implied that said Individual was a physician and that their preparations
were compounded by one possessing training and experience in the medical
profession ; facts being be bad had no training or experience in the practice
of medicine, held no medical degree, and was not licensed to practice ; and
(J) l\lade use In their advertisements of testimonials represented as having
been supplied by persons who bad received benefits from use of their
preparations ; when in fact such purported testimonials were prepared by
themselves or by their employees;
With effect of misleading and deceiving members of the purchasing public Into
the mistaken belief that such representations were true, and into purchase
of substantial quantities of said products by reason thereof, whereby trade
was diverted unfairly from their competitors:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and Injury of the public and of their competitors, and
constituted unfair methods of competition In commerce and unfair and
_deceptive acts and practices therein.

Mr.. R. P. Bellinger for the Commission.
Evans & Evans, of New York City, for Margie Wroblewski Hartman and Norman Hartman.
Col\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that D. Stefan \Vroblewski, Margie 'Vroblewski, and Norman Hartman, individually,

D. f?TEFAN WROBLEWSKI ET AL.

733

735

Complaint

and trading as D. Wroblewski & Co., and as D. S. "Wroblewski, Inc.,
and as Daferu Drug Co., Ltd., and as 'Vroblewski Drug Co., Inc.,
and as Kalwaryjskie Laboratories, Inc., and as D. Wroblewski & Co.,
Ltd.; and D. Wroblewski & Co., a corporation; D. S. \Vroblewski,
Inc., a corporation; Daferu Drug Co., Ltd., a corporation; \Vroblewski Drug Co., Inc., a corporation; Kalwaryjskie Laboratories, Inc.,
u corporation; and D. 'Yroble"·ski & Co., Ltd., a corporation, hereinafter referred to as respondents, have violated the provisions of said '
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondents D. Stefan 'Vroblewski, l\Iargie 'Vroblewski, and Norman Hartman are individuals trading as D. Wroblewski & Co., and as D. S. Wroblewski, Inc., and as Daferu Drug
Co., Ltd., and as Wroblewski Drug Co., Inc., and as Kalwaryjskie
Laboratories, Inc., and as D. Wroblewski & Co., Ltd.
Resp~ndents D. Wroblewski & Co., D. S. 'Vroblewski, Inc.,
Daferu Drug· Co., Ltd., Wroblewski Drug Co., Inc., Kalwaryjskie
Laboratories, Inc., and D. Wroblewski & Co., Ltd., are corporations
organized, existing, and doing business under and by virtue of the
laws of the State of New York.
All of the respondents have their office and principal place of business at 55 Keap Street, Brooklyn, N. Y.
Respondent D. Stefan 'Vroblewski, is an officer of, and the principal
stockholder in, all of the corporate respondents and directs, dominates, and controls their acts, practices, and policies. Said corporate residents are in effect the property of the said individual
respondent and are used by him as a means to carry on his business
activities.
PAR. 2.- Respondents are now, and for more than 5 years last past
have been, engaged in the sale and distribution of various medicinal
and cosmetic preparations, causing said preparations, when sold, to
be transported from their place of business in the State of ,New
York to the purchasers thereof located in various other States of
the United States and in the District of Columbia. Respondents
maintain and at all times mentioned herein have maintained a course
of trade in their said products in. commerce between and among the
various States of the United States and in the District of Columbia.
Among the preparations sold and distributed by the respondents
as aforesaid are the following:
A so-called medicinal wine designated as "Kalwaryjskie Wino
Lecznicze"; a liniment· designated "Ampo-Lin"; a preparation for
corns designated as "Reginol"; a salve called "Masc Ratunek"; a
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cough syrup called "Kalwa"; a so-called fever reducer and headache
powder designated '~Wuzi-Wuzi"; a preparation. purported to be a
remedy for ailments peculiar to women, designated as "KropleKobiece" or "vVomen's Drops"; a tablet known as "Sparoton," represented as a treatment for fever and the grippe; a preparation known
as "Dunski 'Wyskok," intended to be used as a shampoo and for
various scalp diseases; facial creams called "Krem Mlodosci No. 1,"
"Krem Mlodosci No. 2," and "Vitamin F Krem"; and a face powder
called "Puder Ksiazecy."
PAR. 3. Respondents are now, and at all times mentioned herein
have been, in substantial competition with other individuals and
corporations and with firms and partnerships, engaged in the sale
and distribution in commerce between and among the various States
of the United States and in the District of Columbia ()£ medicinal
and cosmetics preparations designed and intended for the same
purposes as those for which the respondents' preparations are
recommended. ,
PAR. 4. In the course and conduct of their aforesaid business the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertisements concerning their said products by the United States mails and
by various other means in commerce, as commerce is defined in the
Federal Trade Commission Act, for the purpose of inducing and
which are likely to induce, directly or indirectly, the purchase of
said products; and respondents have also disseminated and ate now
disseminating and have caused and are how causing the dissemination of, false advertisements concerning their said products by various means for the purpose of inducing and which are likely to induce,
directly or indirectly, the purchase of their said products in commerce, as commerce is defined in the Fedetal Trade Commission Act.
Among the false, misleading, and deceptive state:ments and representations contained in said false advertisements, disseminated and
caused to be disseminated as hereinabove set forth, "by the. United
States mails, by advertisements in newspapers and periodicals, by
radio continuities, and by circulars, leaflets, pamphlets, and other
advertising literature, are the following:
(a) That said produce, "Kalwaryjske Wino Lecznize," is a cure or remedy
and a competent and effective treatment for stomach ailments and disorders
Including sour stomach, gas on stomach and Indigestion, headaches, constipation, listlessness, general weakness of the human system, sluggishness, skin
eruptions and blemishes, wrinkles, bad breath, loss of energy, sallow skin, dizziness, colds, fever and chills: that said product will ellminate poisons from the
~<ystem, and wlll serve as a tonic to build up the general health :
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. (b) That said product, "Ampo-Lin," Is a competent and effective treatment
for rheumatism, neuralgia, lumbago, arthritis, sciatica, strained and aching
muscles, bruises, and swellings;
(c) That said product, "Reginol," Is .a c.ure or remedy for corns, and that
the use of said product will prevent the return of the corn ;
(d) That said product, "l\Iasc Ratunek" or "Ratunek Salve," is a competent
and effective treatment for sharp pai?s in the back and in the bones and
body generally ;
•
(e) That said product, "Kalwa," Is a competent and effective treatment for
coughs, hoarseness, catarrh of the throat, smoker's cough, grippe, whooping
cough, and other similar ailments;
(f) That said product, "Wuzi-Wuzi," Is a competent and effective treatment
for all headaches and for fever, and that said preparation is safe and harmless;
(g) That said product, "Krople-Koblece" or "Women's Drops," Is of substantial therapeutic value in the treatment of ailments and disorders peculiar
to women, and the pains and nervousness caused by such ailments;
(h) That said product, "Sparoton Tablets" is a cure or remedy for grippe,
colds and chills and fever;
(i) That said product, "Dunski Wyskok," will cure dandruff, will stop and
prevent falling hair and will cause the growth of hair;
(j) That said product, "Krem Mlodosci No.1," will prevent and heal sunburn,
roughness of the face, neck and hands, and will eliminate odors resulting from
perspiration; that "Krem 1\Ilodosct No. 2" will remove pirupi~s, blemishes,
freckles, and other imperfections, and remove all Impurities from the complexion,
ancl that "Vitamin F Krem" will remove wrinkles and blemishes from the face,
rejuvenate fading, worn skin, renew complexions, regardless of their condition,
and will revive the skin ;
.
(k) That said product, "Puder Ksiazecy," protects the skin against atmospheric
changes.

PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact respondents' preparations.do not possess the properties and qualities, and are not capable of
produCing the results, claimed by respondents.
(a) Said product designated "Kalwaryjskle Wino Leczn!cze" Is not a cure
or remedy, or a competent or effective treatment for stomach ailments or disorders, sour stomach, gas on stomach, indigestion, headaches, listlessness, general
weakness of the human system, i<luggishness, skin eruptions or blemishes,
wrinkles, bad breath, loss of energy, sallow skin, dizziness, colds, fever, or chills.
Said preparation is not a ~ure or remedy for constipation, nor has it any therapeutic value In the treatment of constipation, except insofar as its laxative
properties may assist in the temporary evacuation of the bowels. Said preparation will not eliminate poisons from the system, nor will it serve as a tonic to
build up the general health.
(b) Said product deslgnatel "Ampo-Lin" does not constitute a competent or
elrectlve tn•ntm('nt for rh('umatlsm, neuralgia, lumbago, arthritis, sciatica,
stralued or aching muscles, bruises or swellings.
(c) Said product designated "Reg!nol" is not a cure or remedy tor corns.
While the use of said product may Hssist In the removal (Jf corns, said product
will not prevent the return of the corn.
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(d) S•aid product designated "Masc Ratunek" or 'Ratunek Salve" does not
a. competent or e1fectlve treatment for pains in the back or In the
bones or in the body general1y.
(e) Said product designated "Kalwa" is not a competent or eftecllve treatment
for coughs, hoarseness, catarrh of the throat, smoker's cough, grippe, whooping
cough or other similar ailments.
(f) Said product designated "Wuzi-Wuzi" is not a competent or etrective treatment for fever, nor does It possess any therapeutic value in the treatment of headaches in excess of such temporary and palllatlve rellef as may be a1forded by its
analgesic properties. Moreover sal«l preparation is not safe or harmless, as it
contains the drugs acetanilid and acetphenetidin, which are habit-forming, and
Which are present in said preparation in quantities sufficient to cause injury to
health if taken in excessive doses, or in too frequent doses, or over extended
periods ot time.
(g) Said product designated "Krople-Kobiece" or "Women's Drops" possesses
no therapeutic value in the treatment of ailment!! or disorders peculiar to
women, nor wlll the use of said product atrord relief from any pains or nervousness caused by such allments.
(h) Said product designated "Sparoton Tablets" is not a cure Clr remedy for
grippe, colds, chills or fever.
(l) Said product designated "Dunski Wyskok" is not a cure or remedy for dandrufr nor wlll It stop or prevent falling hair nor wllllt cause the growth of hair.
(j) Said product designated "Krem Mlodoscl No. 1" wlll not prevent or heal
sunburn 'or roughness of the face, neck, or hands, nor wlll it eliminate odors
resulting from perspiration. The product designated "Krem Mlodosci No.2" will
not remove pimples, blemishes, freckles, or other skin imperfections, nor wlll it
remove any impurities from the complexion. The product "Vitamin F Krem"
will not remove wrinkles or blemishes from the face, nor wlll it rejuvenate fading, worn skin, nor will it renew the complexion or revive the skin.
(k) Said product designated "Puder Ksiazecy" wlll not protect the skin
against atmospheric changes.
~onstltute

PAR. 6. Said advertisements with respect to the product "WuziWuzi" are false also in that they fail to reveal that the use 'of said
product under the conditions prescribed in said advertisement or under
such conditions as are customary or usual may cause injury to the
health of the user.
PAR. 7. The respondents also represent, by the use of the word
"Laboratories" in certain of their trade and corporate names and
through advertisements disseminated as aforesaid, that they own
or operate a laboratory in connection with their said business and that
their products are compounded and tested in such laboratory. In
truth and in fact the respondents do not own or operate any laboratory
in connection with their business.
PAR. 8. The use by the respondents of the word "Laboratories" in
certain of their trade and corporate names as aforesaid, constitutes
within itself a false and misleading representation that the respond·
ents own or operate a laboratory in connection with their said business.
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PAR. 9. In their advertisements as aforesaid the respondents refer
to the respondent D. Stefan Wroblewski as "Doctor" Wroblewski, thus
implying that said respondent is a physician and that respondents'
preparations are compounded by one possessing knowledge, training,
and experience in the medical profession. In truth and in fact said
respondent is not a physician and has had no special training or experience in the practice of medicine, nor does said respondent hold any
medical degree, or any license to practice medicine.
PAR..10. In their said advertisements the respondents have also used
purported testimonials represented as having been supplied by persons who had received benefit from the use of respondents' preparations. In truth and in fact said purport~d testimonials were prepared
by respondents or by their employees and did not originate with
members of the public who had t1sed such preparations.
P .AR. 11. The use by the respondents of the aforesaid false and misleading statements and representations, disseminated as aforesaid, has
the tendency and capacity to, and does, mislead and deceive members
of the purchasing public into the erroneous and mistaken belief that
such statements and representations are true, and into the purchase of
substantial quantities of respondents' products because of such erroneous and mistaken belief. As a result trade has been diverted unfairly
to the respondents from their said competitors, and in consequence
substantial injury has been done and· is being done by the respondents
to competition in comJl?.erce between and among the various States
of the United States and in the District of Columbia.
P .AR. 12. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of respondents' competitors, and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning ·of the Federal Trade Commis.sion Act.
REPORT, FINDINGS .AS TO THE FACTS, .AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 25th day of July, A. D. 1940,
issued and thereafter served i.ts complaint in this proceeding upon the
respondents, D. Stefan 'Vroblewski, Margie 1Vroblewski Hartman
(referred to in the complaint as Margie 1Vrob1ewski), and Norman
Hartman, individually and trading as D. Wroblewski & Co., and as
D. S. Wroblewski, Inc., and as Daferu Drug Co., Ltd., and as 'Vroblewski Drug Co., Inc., and as Kalwaryjskie Laboratories, Inc.~ and
as D. Wroblewski & Co., Ltd., and D. 'VroLlewski & Co. of America,
Inc., a corporation (referred to in the complaint as D. 'Vroblewski &
Co.), D. S. 'Vroblewski, Inc., a corporation, Dafern Drug Co., Inc., a
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·corporation (referred to in the complaint as Daferu Drug Co., Ltd.),
The Wroblewski Drug Co., Limited, a corporation (referred to in the
complaint as Wroblewski Drug Co., Inc.), Kalwaryjskie Laboratories,
Inc., a corporation, and D. 'Wroblewski & Co., Ltd., a corporation (referred to in the complaint as D. 'Wroblewski & Co., Ltd.), charging
them with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On August 31, 1940, the individual respondent, Norman Hartman, filed his answer, on September 3, 1940, the individual respondent named in the complaint as .Margie 'Vroblewski filed
her answer, and on September 19, 1940, all other respondents filed their
answer in this proceeding. Thereafter, a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts signed
and executed by the respondent D. Stefan 'Wroblewski, individually
and as president of the corporate respondents D. S. ·wroblewski, Inc.,
Daferu Drug Co., Inc., and D. 'Wroblewski & Co., Ltd., and W. T.
Kelley, Chief Qounsel for the Federal Trade Commission, subject to
the approval of the Commission, may be taken as the facts in this
proceeding and in lieu of testimony in support of the charges stated
in the complaint, or in opposition thereto, and that the said Commission may proceed upon said statement of facts to make its report,
stating its findings as to the facts and its conclusion based thereon and
enter its order disposing of the proceeding without the presentation
of argument or the filing of briefs. The respondents therein specifically waived the filing of a trial examiner's report upon the evidence.
Thereafter, this proceeding regularly came on for final hearing before
the Commission on said complaint, answers and stipulation, said stipulation having been approved, accepted, and filed, and the Commission
having duly considered the same and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent D. Stefan Wroblewski is an individual
who is now or has been trading as D. 'Vroblewski & Co., and as
D. S. Wroblewski, Inc., and as Daferu Drug Co., Ltd., and as
Wroblewski Drug Co., Inc., and as Kalwaryjskie Laboratories, Ino.,
and as D. Wroblewski & Co., Ltd.
The correct corporate name of the respondent named in the complaint as D. 'Vroblewski & Co. was D. 'Vroblewski & Co. of America,
Inc., and this corporation was legally. dissolved by the Secretary
of State of the State of New York on December 15, 1937, since which
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time it has not been in existence. The correct corporate name of the
respondent named in the complaint as Wroblewski Drug Co., Inc.,.
was The Wroblewski Drug Co., Ltd., and this corporation was legally
dissolved by the Secretary of State of the State of New York on
December 15, 1938, since which time it has not been in existence.
The corporation, Kalwaryjskie Laboratories, Inc., named in the complaint as a respondent, was legally dissolved by the Secretary of
State of the State of New York on December 15, 1939, since which
time i~ has not been in existence. The correct corporate name of
the respondent named in the complaint as Daferu Drug Co., Ltd., is
Daferu Drug Co., Inc. The correct corporate name of the respondent named in the complaint as D. Wroblewski & Co., Ltd., is D.
lVroblewski & Co., Ltd. The respondent Dafer Drug Co., Inc., D.
Wroblewski & Co., Ltd., and D. S. Wroblewski, Inc., are corporations,
organized, existing and doing business under and by virtue of the
laws of the State of New York. The said corporate respondents and
the individual respondent, D. Stefan 'Vroblewski, have their office
and principal place of business at 55 Keap Street, Brooklyn, N. Y.
Respondent D. Stefan 'Vroblewski is an officer of and the sole stockholder in and owner of the said corporate respondents, and directs,
dominates, and controls their acts, practices, and policies. The said
corporate respondents are in fact the property of the said individual
respondent and are or have been used by him as a means to carry
on his business activities.
The correct name of the individual respondent l\Iargie 'Vroblewski
is Margie Wroblewski Hartman; she is the wife of the individual
respondent Norman Hartman, and the sister of the individual respondent D. Stefan 'Vroblewski. The said respondents Margie
'Vroblewski Hartman and Norman Hartman allowed their names
to be used by the respondent D. Stefan Wroblewski in the formation
and organization of the corporate respondent D. Wroblewski & Co.,
Ltd., on March 21, 1938, but such action by them was merely as an
accommodation to the said D. Stefan Wroblewski, and the said respondents, Margie 'Wroblewski Ha~tman and Norman Hartman,
have never at any time had any business relationship or connection
with the said D. Stefan 'Vroblewski or any of the corporate respondents herein, other than in the use of their names at the time and in
the manner mentioned above, and they do not now have nor have
they ever had any voice in the control, management, conduct, or
operation of the advertising or other business methods and activities
of the individual respondent D. Stefan Wroblewski or any of the
corporate respondents named herein; and they do not now have and
have never had any interest, either financial or otherwise, in the said
business or businesses.
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PAR. 2.. The said respondents D. Stefan Wroblewski, D. S. 1Vroblewski, Inc., Daferu Drug Co., Inc., and D. Wroblewski & Co., Ltd.,
are now, and for several years last past have been engaged in the sale
and distribution of various medicinal and cosmetic preparations,
causing said preparations, when sold, to be transported from their
place of business in the State of New York to the purchasers thereof
located in various other States of the United States and in the District of Columbia. Said respondents maintain and at all times mentioned herein have maintained a course of trade in their said products in commerce between and among the various States of the
·united States and in the District of Columbia. Among the preparations sold and distributed by the respondents as aforesaid are the
following:
A so-called medicinal wine designated as "Kalwaryjskie Wino
Lecznicze"; a liniment designated "Ampo-Lin"; a preparation for
corns designated as "Reginol"; a salve called "Masc Ratunek"; a
cough syrup called "Kalwa"; a so-called fever reducer and headache
powder designated "Wuzi-Wuzi"; a preparation purported to be a
remedy for ailments peculiar to women, designated as "KropleKobiece" or "Women's Drops"; a tablet lmown as "Sparoton," represented as a treatment :for :fever and the grippe; a preparation lmown
as "Dunski Wyskok," intended to be used as a shampoo and :for
various scalp diseases; facial creams called "Krem Mlodosci No. 1,"
"Krem Mlodosci No.2," and "Vitamin F Krem"; and a face powder
called "Puder Ksiazecy."
·
PAR. 3. The said respondents are now, and at all times mentioned
herein have been, in substantial competition with other individuals
and corporations and with firms and partnerships, engaged in the
sale and distribution in commerce between and among the various
States of the United States and in the District of Columbia of medicinal and cosmetic preparations designed and intended for the same
purposes as those for which the said respondents' preparations are
recommended.
PAR. 4. In the course and conduct of their aforesaid business the
said respondents have disseminated and have caused the dissemination of false advertisements concerning their said products by means
of the United States mails and by various other means in commerce,
as commerce is defined in the Federal Trade Commission Act, for the
purpose of inducing and which were likely to induce, directly or indirectly, the purchase of said products; and said respondents have
also disseminated and have caused the dissemination of, false advertisements concerning their said products by various means :for the
purpose of inducing and which were likely to induce and have in-
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duced, directly or indirectly, the purchase of their said products
in commerce, as commerce is defined in the Federal Trade Commission Act. Among the false, misleading and deceptive statements and
representations contained in said false advertisements, disseminated
and caused to be disseminated as hereinabove set forth, by means of
the United States mails, by advertisements in newspapers and periodicals, by radio continuities and. by circulars, leaflets, pamphlets,
and other advertising literature, are the following:
(a) That said product, "Kalwaryjskie Wino Lecznicze," Is a cure or remedy
and a competent and effective treatment for stomach ailments and disorders
including sour stomach, gas ou stomach and Indigestion, headaches, consti·
pation, listlessness, general weakness of the human system, sluggishness, skin
eruptions and blemishes, wrinkles, bad breadth, loss of energy, sallow skin,
dizziness, colds, fever and chills; that said product will eliminate poisons from
the system, and will serve us a tonic to build up the general health ;
(b) That said product, "Ampo-Lin" is a competent and effective treatment
for rheumatism, neuralgia, lumbago, arthritis, sciatica, strained and aching
muscles, bruises and swellings;
(c) That said product, ''Regina!," Is a cure or remedy for corns, and that
the use of said product will prevent the return of the corn;
(d) That said product, "Masc Ratunek" or "Ratunek Salve,"'is a competent
and etl'ectlve treatment for sharp pains in the back and in the bones and body
generally;
(e) That said product, "Kalwa" is a competent and effective treatment for
coughs, hoarseness, catarrh of the throat, smoker's cough, grippe, whooping
cough, and other similar aliments;
·
(f) That said product, "Wuzi-Wuzi," Is a competent and effective treatment
for all headaches and for fever, and that said preparation is safe and
harmless;
(g) That said product, "Krople-Kobiece" or "Women's Drops," Is of substantial therapeutic value In the treatment of ailments and disorders peculiar to
women, and the pains and nervousness caused by such ailments;
(h) That said product, "Sparoton Tablets'' Is a cure or remedy for grippe,
colds and chills and fever;
(1) That said product, "Dunsld Wyskok," will cure dandruff, wlll stop and
prevent falling hair and wlll cause the growth of hair;
{j) That said product, "Krem Mlodoscl No. 1," w1U prevent and heal sunburn, roughness of the face, neck and hands, and will eliminate odors resulting
from perspiration; that "Krem .Mlodosci No. 2" will remove pimples, blemishes,
freckles, and other imperfections, and remove all Impurities from the complexion, and that "Vitamin F Krem" wm remove wrinkles and blemishes from
the face, rejuvenate fading, worn skin, renew complexions, regardless of their
condition, and will revive thP skin;
(k) That said product, "Puder Ksiazecy," protects the skin against
atmo;;pberic changes.

PAR. 5. The fol'£'going representations are grossly exaggerated,
false, and misleading. In truth and in fact respondents' preparations
do not possess the properties and qualities, and are not capable of
producing the results claimed by respondents.
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(a) Said product designated "Kalwaryjskie Wino Lecznicze" is not a cure or
remedy, or a competent or effective treatment for stomach ailments, or disorders, sour stomach, gas on the stomach, indigestion, headaches, listlessness,
general weakness or the human system, sluggishness, skin eruptions or blemishes,
wrinkles, bad breath, loss o:r energy, sallow skin, dizziness, colds, fever, or
chHis. Said preparation will not eliminate poisons from the system, nor will
It serve as a tonic to build up the general health, but only as a bitter tonic
and appetizer, the laxative properties or which may assist In the temporar)
relief of constipation by the evacuation o:r the bowels.
(b) Said product designated "Ampo-Lin" does not constitute a competent or
effective treatment for rheumatism, neuralgia, lumbago, arthritis, sciatica,
strained or aching muscles, bruises or swellings, and has no therapeutic value,
in excess of that of a local counter-irritant, tending to decrease pain in simple
neuralgia and muscular aches and pains.
(c) Said product designated "Reginol" is not a cure or remedy for corns.
While the use of said product may assist in the removal of corns, said product
will not prevent the return or the corn.
(d) Said product designated "Masc Ratunek" or "llatunek Salve" does not
constitute a competent or effective treatment for pains in the back or in the
bones or In the body generally, and has no therapeutic value, other than as a
local counter-irritant, tending to decrease pain in simple neuralgia and muscular
aches and pains.
(e) Said product designated "Kalwa" Is not a competent or effective treatment tor coughts, hoarseness, catarrh of the throat, smoker's cough, grippe,
whooping cough or other similar ailments, In excess of constituting an expectorant which might aid In the removal of phlegm, In coughs due to colds and
mild throat irritations, and in smo.ker's cough.
(f) Said product designated "Wuzi-Wuzi" is not a competent or effective
treatment for fever, nor does it possess any therapeutic value in the treatment
of headaches In excess of such temporary and palliative relief as may be
afforded by its analgesic properties. Moreover, said preparation is not safe
or harmless, as it contains the drugs acetanilid and acetphenetidin, which are
habit-forming, and which are present In said preparation in quantities suftlcient
to otherwise cause injury to health if taken in excessive doses, or In too frequent doses, or over extended periods of time.
(g) Said product designated "Kropel-Kobiece" or "'Vomen's Drops" possesses
no therapeutic value in the treatment of ailments or disorders peculiar to women,
nor will the use o:r said product afford relief from any pains or nervousness
caused by such ailments, nor accomplish more in any case than to serve as a
bitter appetizer.
(h) Said product designated "Sparoton Tablets" is not a cure or remedy tor
grippe, colds, chills or fever.
(1) Said product designated "Dunski Wyskok" Is not a cure or remedy for
dandruff, nor bas it any therapeutic value In the treatment o:r dandruff in
excess ot the .removal o:r loose dandruff scales. It will not stop or prevent
falling hair, nor will It cause the growth o:r hair.
(j) Said product designated "Krem l\llodoscl No. 1" will not heal sunburn
or roughness or the face, neck or hands, nor will it eliminate odors resulting
from perspiration. The product designated "Krem l\llodoscl No. 2" will not
remove pimples, blemishes, freckles, or other skin Imperfections, nor will it
remove any impurities from the complexion. The prorluct "Vitamin F Krcm"
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will not remove wrinkles or blemishes from the face, nor will it rejuvenate
fading, worn skin, nor will lt renew the complexion or revive the skin.
(k) Said product designated "Puder Ksiazecy" will not protect the skin against
atmospheric changes.
PAR. 6. Said advertisements with respect to the product "WuziWuzi" are false also in that they fail to reveal that the use of said
product under the conditions prescribed in said advertisements or
under such conditions as are customary or usual may cause injury to
the health of the user.
PAR. 7. The said respondents also represent, by the use of the word
"Laboratories" in certain of their trade names and through advertisements disseminated as aforesaid, that they own or operate a laboratory
.in connection with their said business and that their products are
compounded and tested in such laboratory. In truth and in fact the
said respondents do not own or operate any laboratory in connection
with their business.
. PAR.. S. The· use by the said respondents of the word "Laboratories"
in certain of their trade names as aforesaid, constitutes within itself
a false and misleading representation that the said respondents own
or operate a laboratory in connection with their said business.
PAR. 9. In their advertisements as aforesaid the said respondents
refer to the respondent D. Stefan ·Wroblewski as "Doctor" Wroblewski,
thus implying that said respondent is a physician and that respondents'
preparations are compounded by one possessing knowledge, training,
and experience in the medical profession. In truth and in fact said
respondent is not a physician and has had no special training or
experience in the practice of medicine, nor does said respondent hold
any medical degree, or any license to practice medicine.
PAR. 10. In their said advertisements the said respondents have also
used purported testimonials represented as having been supplied by
persons who had received benefit from the use of respondents' preparations. In .truth and in fact said purported testimonials were
prepared by said respondents or by their employees and did not
originate with members of the public. who had used such preparations.
PAR. 11. The use by the said respondents of the aforesaid false and
misleading statements and representations, disseminated as aforesaid,
had the tendency and capacity to, and did, mislead and deceive memLers of the purchasing public into the erroneous and mistaken belief
that such statements and representations were true, and into the purchase of substantial quantities of respondents' products because of
such erroneous and mistaken belief. In consequence thereof trade has
been diyerted unfairly to said respondents from their competitors.
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CONCLUSION

The aforesaid acts and practices of said respondents, as herein
found, are all to the prejudice and injury of the public and of respondents' competitors, and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been. heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the respondents, and a stipulation as to the facts entered into between the
individual respondent D. Stefan Wroblewski and the corporate respondents D. S. Wroblewski, Inc., Daferu Drug Co., Inc. (referred
to in the complaint as Daferu Drug Co., Ltd.), and D. Wroblewski
& Co., Ltd. (referred to in the complaint as D. Wroblewski & Co.,
Ltd.) and W. T.· Kelley, Chief Counsel for the Commission, which
provides, among other things, that without further evidence or other
intervening procedure, the Commission may issue and serve upon said
respondents findings as to the :facts and conclusion based thereon and
an order disposing of the proceeding, and the Commission having made
its findings as to the facts and its conclusion that said respondents
have violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent D. Stefan Wroblewski, individually and trading as D. Wroblewski & Co., and as D. S. Wroblewski, Inc., and as Daferu Drug Co., Inc., and as Wroblewski Drug
Co., Inc., and as Kalwaryjskie Laboratories, Inc., and as D. Wroblewski & Co., Ltd., or trading under any other name or names or
through any corporate or other device, and the respondents D. S.
'Vroblewski, Inc., a corporation, Daferu Drug Co., Inc., a corporation, and D. 'Vroblewski ..~ Co., Ltd., a corporation, their officers,
representatives, agents, and employees, directly or through any corporate or other device,
connection with the offering for sal,~, sale
or distribution of respondents' medicinal and cosmetic preparations
designated as "Kalwaryjskie Wino Lecznicze," "Ampo-Lin," "Reginol," "Masc Ratunek" or "Ratunek Salve," "Kalwa," "Wuzi-Wuzi,"
"Krople-Kobiece" or "'Vomen's Drops," "Sparoton Tablets," "Dunski
'Vyskok," "Krem Mlodosci No. 1," "Krem Mlodosci No.2," "Vitamin
F. Krem," and "Puder Ksiazecy," or any preparations of substantially similar composition or possessing substantially similar properties, whether sold under the snme names or under any other names,
do forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commerce,
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as "commerce" is defined in the Federal Trade Commission Act,
which advertisement represents, directly or by implication:
(a) That said preparation "Kalwaryjskie 'Vino Lecznicze" is a
cure or remedy or a competent or effective treatment for stomach
ailments or disorders, sour stomach, gas on stomach, indigestion,
headaches, listlessness, general weakness of the human system, sluggishness, skin eruptions or blemishes, wrinkles, bad breath, loss of
energy, sallow skin, dizziness, colds, fever, or chills; that said preparation will eliminate poisons from the system; that it serves as a
tonic to build up the general health, or that it has any value as a
tonic other than as a bitter and appetizer, the laxative properties of
which may assist in the temporary relief of constipation by the evacuation of the bowels;
(b) That said preparation "Ampo-Lin" constitutes a competent
or effective treatment for rheumatism, neuralgia, lumbago, arthritis,
sciatica, strained or aching muscles, bruises or swellings; that it has
any therapeutic value except insofar as its properties as a local
counter-irritant may tend to decrease pain in simple neuralgia and
in muscular aches and pains;
(c) That said preparation "Reginol" is a cure or remedy for corns
or will prevent the return of corns; that it has any therapeutic value
in the treatment of corns in excess of assisting in the temporary
·removal thereof;
(d) That said preparation "Masc Ratunek" or "Ratunek Salve"
constitutes a competent or effective treatment for pains in the back
or in the bones or in the body generally; that it has any therapeutic
value except insofar as its properties as a local counter-irritant may
tend to decrease pain in simple neuralgia and in muscular aches and
pains;
(e) That said preparation "Kalwa" possesses any therapeutic value
in the treatment of coughs, hoarseness, catarrh of the throat, smokers'
cough, grippe, whooping cough, or other similar ailments, except
insofar as its expectorant properties may aid in the removal of
phlegm in coughs due to colds and mild throat irritations, and in
smokers' cough;
(/)·That said preparation "vVuzi-,Vuzi" is a competent or effective treatment for fever, or that it possesses any therapeutic value
in the treatment of headaches in excess of such temporary and palliative relief as may be afforded by its analgesic properties; that said
preparation is safe or harmless; or which advertisement with respect
to said preparation fails to contain a warning against the frequent
and continued use of said preparation and against excessive dosage

748

FEDERAL TRADE COMMISSION DECISIONS

.Order

33F. T. C.

(provided, however, that such advertisement need contain only a
statement that said preparation should be used only as directed on
the label thereof, when such label contains a warning against the
frequent and continued use of said preparation and against excessive dosage) ;
(g) That said preparation "Krople-Kobiece" or "Women's Drops"
possesses any therapeutic value in the treatment of ailments or disorders peculiar to women, or that it will afford relief from any
pains or nervousness caused by such ailments or disorders; that said
preparation possesses any therapeutic value in excess of that of a
bitter appetizer;
(h) That said preparation "Sparoton Tablets" is a cure or remedy
for grippe, colds, chills, or fever;
·
(i) That said preparation "Dunski Wyskok" is a cure or remedy
for dandruff, or that it has any therapeutic value in the treatment
of dandruff in excess ·of the removal of loose dandruff scales; that
it will stop or prevent falling hair or cause the growth of hair;
(j) That said preparation "Krem Mlodosci No. 1" will heal sunburn or roughness of the face, neck, or hands, or that it will eliminate
odors resulting from perspiration; that said preparation "Krem
M:Iodosci No. 2" will remove pimples, blemishes, freckles, or other
skin imperfections, or that it will remove any impurities from the
complexion; that said preparation "Vitamin F Krem" will remove
wrinkles or blemishes from the face, that it will rejuvenate fading,
worn skin, or that it will renew the complexion or revive the skin.
(k) That said prepartion "Puder Ksiazecy" will protect the skin
against atmospheric changes.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of any of said preparations, which advertisement contains any of the representations prohibited in paragraph 1 hereof; or which advertisement with respect
to said preparation "'Vuzi-'\Vuzi" fails to contain a warning against
the frequent and continued use of said preparation and against
excessive dosage (provided, however, that such advertisement need
contain only a statement that said preparation should be used only
as directed on the label thereof, when such label contains a warning
against the frequent and continued use of said preparation and
against excessive dosage).
It is further ordered, That said respondents, their officers, representatives, agents, and employees, as aforesaid, in connection with
the offering for sale, sale and distribution of their said preparations
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in commerce, as "commerce'' is defined in the Federal Trade Commission Act, do forthwith cease and desist from:
(a) Using the word "Laboratories" or any other word of similar
import, as a part of any of respondents' trade or corporate namest
or otherwise representing that respondents own or operate a
laboratory;
(b) Using the word "Doctor" or the abbreviation "Dr." or any
other word or abbreviation of similar import, to designate, uescribe
or refer to said individual respondent D. Stefan \Vroblewski, or
otherwise representing that said respondent is a physician;
(c) Using testimonials purporting to have been received from purchasers of respondents' preparations, but which in fact were prepared
by the respondents, their employees, representatives, or agents.
It is fu,rther ordered, That this proceeding be closed as to the individual respondents :Margie \Vroblewski Hartman (referred to in the
complaint as Margie \Vroblewski) and Norman ,Hartman, and the
corporate respondents The \Vroblewski Drug Co., Limited (referred
to in the complaint as Wroblewski Drug Co., Inc.), and Kalwaryjskie
Laboratories, Inc., and D. Wroblewski & Co. of America, Inc., referred
to in the complaint as D. \Vroblewski & Co.), without prejudice to
the right of the Commission, should the facts so warrant, to reopen
the proceeding and resume trial thereof in accordance with the
Commission's regular procedure. .
It is further ordered, That respondents D. Stefan \Vroblewski,
D. S. Wroblewski, Inc., Daferu Drug Co., Inc., and D. \Vroblewski &
Co., Ltd., shall within 10 days after the service upon them of this
order, file with the Commission an interim report in writing stating
whether they intend to comply with this orde~ and, if so, the manner
and form in which they intend to comply; and that within 60 days
after the service upon them of this order, said respondents shall file
with the Commission a report in writing setting forth in detail the
manner and for~ in which they have complied with this order.
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THERMALAID METHOD, INC., AND CHARLES H.
McFARLAND
COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket "078.

Complaint, .Apr. 2, 19-W-Decision, July 25, 19q1

Where a corporation and an individual, who was its president and_ mannger,
engaged In the manufacture and interstate sale and distribution of their
"Tbermalald" electrical device for ailments of the prostate gland by the
application of beat to adjacent areas; by means of advertisements disseminated through the· mails, in newspapers and periodicals, circulars,
·
pamphlets, and other advertising literatureRepresented, directly and by implication, that use of their device provided a
cure or remedy for all prostate gland disorders, ranging from milder forms
of prostatitis due to irritation to a complete state of hypertrophy (enlargement), or atrophy (hardening) of the gland, that use of said device
constituted a competent and effective treatment for such conditions, and
would prolong vigorous years of life and recuperate vitality and sex
virility;
Facts being, it did not provide a cure for such disorders, or an effective treatment therefor in excess of the benefit that might be expected from local
application of heat In cases of acute or chronic prostatitis in its milder
forms, and was of no value in prolonging vigorous life or recuperating
virllity;
With effect ot misleading a substantial portion of the purchasing public Into
the erroneous belief that such representatlpns were true, and of Inducing
It because of such mistaken belief, to purchase said device:
l!eld, That such acts and practices, under the circumstances set forth, were all
to the prejudice and Injury of the public, and constituted unfair and deceptive acts and practices iu commerce.

Mr. Morton Nesmith- £or the Commission.
CoMPLAINT

Pursuant to the provisions o£ the Federal Trade Commission Act
and by virtue o£ the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Thermalaid Method,
Inc., a corporation, and Charles H. McFarland, an individual, hereinafter referred to as respondents, have violated the provisions o£
said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent Thermalaid Method, Inc., is a corporation organized, existing an!l doing business under and by virtue o£
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the laws of the State of Ohio. Respondent Charles H. McFarland
is the president of respondent corporation Thermalaid Method, Inc.,
and is actively engaged in the management and conduct of its business. Both respondents have their principal office and place of business at Franklin and Morris Avenues in the city of Steubenville,
State of Ohio. The respondent Thermalaid Method, Inc., is a successor corporation to the Electro Thermal Co., having acquired by
purchase or lease all of the assets, including inventories, accounts
receivable, patents, trade-marks, plant, and building previously occupied by the Electro Thermal Co.
PAR. 2. The respondents are now, and for more than 1 year last
past have been, engaged in the business of manufacturing, offering
for sale and selling an electrical device designated as Thermalaid for
the treatment of the prostate gland and ailments or debilities arising
therefrom by the application of heat to the area adjacent to said prostate gland. Respondents have caused and still cause said device when
sold to be transported from their place of business in the State of
Ohio to purchasers thereof located at various points in various other
States of the United States and in the District of Columbia. At all
times mentioned herein respondents have maintained a course of trade
in said device in commerce between and among the various States of
the United States and in the District of Columbia.
PAR. 3. In the course and condu-ct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of, false advertisements
concerning their said product by the United States mails and by various other means in commerce, as commerce is defined in the Federal
Trade Commission Act, for the purpose of inducing, and which are
likely to induce, directly or indirectly, the purchase of said product;
and respondents have also disseminated and are now diSseminating,
and have caused and are now causing the dissemination of, false advertisements concerning their said product, by various means, for the
purpose of inducing, and which are likely to induce, directly or indirectly, the purchase of their said product in commerce, as commerce is
defined in the Federal Trade Commission Act·. Among, and typical
of, the false, misleading, and deceptive statements and representations
contained in said false advertisements, disseminated and caused to be
disseminated, as hereinabove set forth, by the United States mails, by
advertisements in newspapers and periodicals, and by circulars, leaflets,
pamphlets, and other advertising literature, are, among others, the
following:
Thet·e Is uo qur><tlnu that is more unlvrrsally occupying the attention of
the middle-ngrd man of tnuny thnn this: "How may I prolong the vigorous years
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of my life and recuperate the vitality and sex virility I f~el gradually. slipping
away?''
So little is known by the average man regat·ding sex-hygiene and the biologic
laws governing his sex-life, that when he begins to be harassed with annoying
symptoms of distress in the pelvic region or lower extremities, he adds to his
physical debility the mental torture engendered by fear of "lost manhood."
The statement that "A man is just as old as his Prostate'' is literally as well as
figuratively true, for the prostate, like the other pelvic glands of the body, is an
organ of Internal as well as external secretion.
Due to the erroneous impt·ession caused by innumerable advertisements of
patent medicine!', many men attribute backache, frequency or difficulty of urination, pain in the lower extremities, and many other symptoms of pelvic disordersto a disturbance in the kidneys or bladder ar to sciatica when frequently the ·seat
of trouble Is In the prostate gland. And even though the effects are manifested In
one of many forms, treatment applied at the point of manifestation often effects.
no results, simply because the source of the difficulty goes unattended, and to·
eradicate an;}" disorder, one must treat it at its source.
The fact that many reliable medical authorities tell us that over 65% of all men
past fifty years of age suffer from some form of prostatic trouble Is sufficient reason for our having dwelt so at length regarding this part of the pro-genital system .
.And with the proper e~ercise of persO'Ilal hygiene and Immediate atteution of any
symptoms of distress, many acute conditions of this gland may be completely
remedied before they become chronic. ·
Do you know that over 40%, yes, nearly 50%, of the American men past forty
cannot even reproduce their kind?
Prostatitis covers a wide field, ranging ft·om the milder forms of Irritation to a·
complete state of hypertrophy (enlargement) or atrophy (hardening). In fact.
many men do not even know that they have a prostate gland until they are almost
ready for a prostatectomy (the removal of the prostate gland by excision), having:
misread the symptoms of the disordered gland and taken treatments for bladdet·
or kidney trouble instead.
Sex weaknesses and lost manhood, when due to prostate trouble, have been
found to respond beautifully to application of the infra-red radiation and thermalenergy when applied directly in the area of the prostate by the "Thermalaid" .
.Much is said about glands these days. Experimenters are taking the glimds of
animals and feeding them to patients with tbe hope of doing for the patients what
the patient's own glands should have done.
But isn't it much more desirable to have our own glands in health an"- working
properly than to depend upon the glands of the lower animals?
So we come to you with Thermalaid, a convenient means of applying vitalizing.
dry, electrically generated, thermic energy, directly ln the area. of the inflamed
prostate, In a continuous manner, correctiy.
The late forties and fifties are approached by many :tnen with a more or lesscertain uneasiness. Rather unconsciously they become aware of shortcomingsresistance may be lowered; little Incidents are magnified i we find ourselves cross
and Irritable; things at home are no longer just right, the coffee isn't good, things
we once cherished and looked forward to with high anticipation become more like
a duty and even then are attempted with uncertainty.
Just think how good you would feel if the frequency of urination was relievedif the backache that has bothered you for a long time was more comfortable-it
you could do your work without that tired listless feeling, so often resulting from
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:broken rest. Only a safe, convenient and comfortable method would appeal to
.your good judgment. THEBMALAID is just that method. Thermalaid releases to
the prostate through the rectum wall those long rays of infra-red radiation so
soothing and comforting. This type of therapy is strikingly successful with
inflammatory conditions of the prostate.
The potency, logic, simplicity and economy of the THEBMALAID are among its
highest endorsements and warrant your immediate trial. Much of life's happiness may often be restored in the Autumn and much of your lost confidence may
()ften be regained. "' "' "'
PAR. 4. By the use of the statements and representations hereinabove set forth and others similar thereto not specifically set out herein,
the respondents represent, directly and by implication, that the use
of their device "Thermalaid" provides a cure or remedy for all prostate gland disorders ranging from milder forms of prostatitis due
to irritation, to a complete state of hypertrophy (enlargement) or
atrophy (hardening) of the gland, and that the use of such device
~onstitutes a competent and effective treatment therefor. By said
means the respondent further represents that the use of said device
"Thermalaid" will prolong vigorous years of life and recuperate the
vitality and sex virility.
PAR. 5. The aforesaid statements and representations used and
disseminated by the respondents as hereinabove described are grossly
~xaggerated, misleading, and untrue. In truth and in fact, the use
of respondents' device "Thermalaid't does not provide a cure or remedy
for prostate gland disorders, or provide a competent and effective
treatment therefor in excess of the benefit that might be expected
through the local application of heat in cases of acute or chronic
prostatitis in its milder forhls. Said device has no therapeutic value
in the treatment of the state of hypertrophy or atrophy of the prostate gland. Such device is of no value in prolonging vigorous years
of life, and will not recuperate vitality or sex virility.
PAR. 6. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations with respect to their
device and those not specifically set out herein has had and now has
the capacity and tendency to and does mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken
belief that such statements and representations are true and to induce
.a portion of the purchasing public because of such erroneous and mistaken belief to purchase said device.
PAR. 7. The aforesaid acts and practices of the respondents as herein
alleged are all to the prejudice and. injury of the public and constitute
1mfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
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Findings
REPORT, FINDINGS AS TO THE F Acrrs, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal trade Commission on the 2d day of April1940, issued and
subsequently served its complaint in this proceeding upon t.he said
r~spondents' Thermalaid Method, Inc., a corporation, and Charles H.
McFarland, an individual, charging them with the use of unfair and
deceptive acts and practices in commerce in violation of the provisions
of said act. The respondents filed no answer. Thereafter, a stipulation was entered into whereby it was stipulated and agreed that a
statement of facts signed and executed by the respondents and Richard
P. Whiteley, Assistant Chief Council for the Federal Trade Commission, subject to the approval of the Commission, may be taken as the
facts in this proceeding and in lieu of testimony in support of the
charges stated in the co~plaint, or in opposition thereto, and that the
said Commission may proceed upon said statement of facts to make its
report, stating .its findings as to the facts and its conclusion based
thereon, and enter its order disposing of the proceeding without the
presentation of argument or the filing of briefs. Thereafter, this proceeding regularly came on for final hearing before the Commission on
said complaint and stipulation, said stipulation having been approved,
accepted and filed, and the Commission having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FAcri'S

PARAGRAPH 1. Respondent, Thermalaid Method, Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of Ohio. Respondent Charles H. McFarland is
the president of said corporation and has been actively engaged in the
management and conduct of its business. Both Thermalaid Method,
Inc., and Charles H. McFarland have as their principal office and
place of business a factory or plant at Franklin and Morris Avenues,
in the city of Steubenville, State of Ohio. Thermalaid Method, Inc.,
is a successor corporation to The Electric Thermal Co., having acquired by purchase or lease all of the assets, including inventories, accounts receivable, patents, trade-marks, and plant and building previously occupied by The Electro Thermal Co.
PAR. 2. Both the Thermalaid Method, Inc., and Charles H. McFarland have been for more than 1 year last past engaged in the business
of manufacturing, offering for sale, and selling an electrical device
designated as "Thermalaid" for the treatment of the prostate gland
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and ailments or debilities arising therefrom, by the application of heat
to the arGa adjacent to the prostate gland. Said respondents have
caused said device when sold to be transported from their place of
business in the State of Ohio to purchasers thereof located at various
points in various other States of the United States and in the District
of Columbia. At all times mentioned herein they have maintained a
course of trade in said device in commerce between and among the
various States of the United States and in the District of Columbia.
P.AR. 3. In the course and conduct of their aforesaid business the
respondents have disseminated and have caused the dissemination of
false advertisements concerning the product Thermalaid by United
States mails, and by various other means in commerce as commerce
is defined in the Federal Trade Commission Act, for the purpose of
inducing and which were likely to induce, directly or indirectly, the
purchase of this device; and they have also disseminated and caused
the dissemination of false advertisements concerning this device by
various means for the purpose of inducing and which were likely to
induce, directly or indirectly, the purchase of this device in commerce
as commerce is defined in the Federal Trade Commission Act. Among
and typical of tbe false, misleading, and deceptive statements and
representations contained in said false advertisements, disseminated
and caused to be disseminated as hereinabove set forth, by United
States mails, by advertisements in newspapers and periodicals, and by
circulars, leaflets, pamphlets, and other advertising literature, are,
among others, the following:
There is no question that Is more universally occupying the attention of
the middle-aged man of today than this : "How may I prolong the vigorous years
of my life and recuperate the vitality and sex virility I feel gradually slipping
away?"
So little is known by the average man regarding sex-hygiene and the biologic
laws governing his sex-life, that when be begins to be harassed with annoying
symptoms of distress in the pelvic region or lower extremities, be adds to his
physical debility the mental torture engendered by fear of "lost manhood."
The statement that "A man Is just as old as his Prostate" Is literally as well
as figuratively true, for the prostate, like the other pelvic glands of the body,
is an organ of Internal as well as external secretion.
Due to the erroneous impression caused by innumeruble advertisements of
patent medicines, many men attribute backache, frequency or difficulty of urination, pain in the lower extremities, and many other symptoms of pelvic disorders
to a disturbance In the kidneys or bladder or to sciatica when frequently the
seat of trouble Is In the prostate gland. And even though the effects are
manifested In one of many forms, treatment applied at the point of manifestation
often effects no results, simply because the source of the difficulty goes unattended, and to eradicate any dl~;o1·der, one must treat It at its source.
The tact that many reliable m!'dicul authorltlE's tell ns that over 6.'5% of aU
men past fifty years of age suffer from some form of prostatic trouble is sum-
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dent reason for our having dwelt so at length regarding this part of the progenital system. And with the proper exercise of personal hygience and
immediate attention of any symptoms of distress, many acute conditions of this
gland may be completely remedied before they become chronic.
Do you know that over 40%, yes, nearly 50%, of the American men past
torty cannot even reproduce their kind?
Prostatitis covers a wide field, ranging from the mlldE)r forms of irritation to
a complete state of hypertrophy (enlargement) or atrophy (hardening). In
fact, many men do not even know that they have a prostate gland until they
.are almost ready for a prostatectomy (the removal of the prostate gland by
excision), having misread the symptoms of the disordered gland and taken
treatments for bladder or kidney trouble instead.
Sex weaknesses and lost manhood, when due to prostate trouble, have been
found to respond beautifully to application of the infra-red radiation and
thermal-energy when applied directly In the area of the prostate by the
"Thermalaid."
'Much Is said about glands these days. Experimenters are taking the glands
o()f animals and feeding them to patients with the hope of doing for the patients
what the patient's own glands should have done.
But Isn't it much more desirable to have our own glands in health and work·
ing properly than to depend upon the glands of the lower animals?
So we come to you with Thermalaid, a convenient means of applying vitaliz·
1ng, dry, electrically generated, thermic energy, qirectly in the area of the
inflamed prostate in a continuous manner, correctly.
The late forties and fifties are approached by many men with a more or less
-eertain uneasiness. Rather unconsciously they become aware of shortcomingsresistance may be lowered; little incidents are magnified; we find ourselves
·Cross and irritable; things at home are no longer just right, the coffee isn't good,
things we once cherished and looked forward to with high anticipation become
more like a duty and even then are attempted with uncertainty.
Just think how good you would feel if the frequency of urination was re·
lieved-if the backache that hns bothere<l you for a long time was more com·
fortable--if you could do your work without that tired listless feeling, so ofte!l
resulting from broken rest. Only a safe, convenient and comfortable method
would appeal to your good judgment. THERMALAID is just that method.
Tbermalaid releases to the prostate through the rectum wall those long rays of
infra-red radiation so soothing and comforting. This type of therapy is strik·
ingly successful with inflammatory conditions of the prostate.
The potency, logic, simplicity and economy of the THERMALAID are among
its highest endorsements and warrant your immediate trial. 1\Iuch of life's
happiness may often be restore<l in the Autumn and much of your lost confi·
dence may often be regained. • • •

PAn. 4. By the use of the statements and representations herein-above set forth, and others similar thereto not specifically set out
l1erein, the Thermalaid MPthod, Inc., and Charles H. McFarland,
respondents, represent directly and by implication that the use of
their device "Thermalaid" provides a cure or remdy for all prostate
gland disorders ranging from milder forms of prostatitis due to irritation to a complete state of hypertrophy (enlargement), or atrophy
{hardening) of the gland, and that use of such device constitutes a
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and effective treatment therefor. By said means. the
respondents further represent that the use of said device "Therma1aid" wi11 prolong vigorous years of life and recuperate the vitality
and sex virility.
_ PAR. 5. The foregoing statements and representations used and
disseminated by the respondents as hereinabove described are grossly
exaggerated, misleading, and untrue. In truth and in fact, the use of
respondents' device "Thermalaid" does not provide a cure or remedy
:for prostate gland disorders, or provide a competent and effective
treatment therefor in excess of the benefit that might be expected
through the local application of heat in cases of acute or chronic
prostatitis in its milder forms. This device has no therapeutic value
in the treatment of the state of hypertrophy or atrophy of the
prostate gland. Such device is of no value in prolonging vigorous
years of life, and will not recuperate vitality or sex virility.
PAR. 6. The use by the respondents of the foregoing false, deceptive, and misleading statements and representations with respect to
their device, and those not specifically set out herein, has had and
now has the capacity and tendency to and does mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements and representations are true, and
to induce a portion of the purchasing public, because of such erroneous and mistaken belief, to purchase this device.
CONCLUSION

The aforesaid acts and practices o:f the respondents, as herein set
out, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Co~mis
sion upon the complaint of the Commission and a stipulation as to.
the facts entered into between the respondents herein and Richard
P. 'Whiteley, Assistant Chief Counsel for the Commission, which
provides among other things, that without further evidence or other
~ntervening procedure, the Commission may issue and serve upon the
respondents herein findings as to the facts and conclusion based
thereon and an order disposing of the proceeding, and the Commission having made its findings as to the facts and conclusion that said
respondents have violated the provisions of the Federal Trnde Commission Act.
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It is ordered, That the respondent, Thermalaid Method, Inc., a
-corporation and its officers, and respondent, Charles H. McFarland,
an individual, and the aforesaid respondents' respective representatives, agents, and employees, directly or through any corporate or
other device, in·connection with the offering for sale, sale or distribution of a therapeutic device sold under the name, Thermalaid, or any
device of substantially similar composition or possessing substantially similar properties, whether sold under the same name or under
any other name, do forthwith cease and desist from:
1. Disseminating or causing to be disseminated any advertisements
(a) by means of the United States Mails, or
(b) by any means in commerce, as "commerce" is defined in the
Federal Trade Commission Act, which advertisements represent,
directly or through inference,
(1) That the use of Thermalaid will prolong the vigorous years of
one's life and recuperate one's vitality or sex virility.
(2) That the' use of Thermalaid will provide a competent arid
-effective cure or remedy for prostatic gland disorders.
(3) That the use of Thermalaid will provide a cure for all types
<Of prostatic trouble.
(4) That the use of Thermalaid constitutes a competent or effective treatment for hypertrophy (enlargement or added growth) or
at.rophy (hardening) of the prostate gland.
(5) That sex weaknesses and loss o:f manhood, when due to prostate trouble, will be benefited by the use of Thermalaid
{6) That the use of Thermalaid will provide any relief from
prostate gland disorders in excess of the benefit that might result from
the local application of heat in cases of acute or chronic prostatitis
in its milder forms.
2. Disseminating or causing to be disseminated any advertisements
by any means :for the purpose of inducing or which are likely to
induce, directly or indirectly, the purchase in commerce, as "commere~" is defined in the Federal Trade Commission Act, of said
Thermalaid, which advertisements contain any of the representations
prohibited in paragraph 1 hereof.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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ORGANIZATION SERVICE CORPORATION, HERBERT S.
BLAKE, THOMAS B. JORPAN, ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4351.

Complaint, Oct. 11, 19-iO-Decision., July 25, 1941

Wbere five corporations constituting the largest manufacturers in the United
.States of pins, metal paper clips, and fasteners used as office supplies,
and occupying, together, a predominant position in the Interstate sale and
{)istributlon thereof, and which were members of the Metal Paper Fasteners
Institute and the Pin l'r!anufacturers' Institute (membership of which fn
1938 made and sold approximatf'ly 64.76 percent of all the paper clips
manufactured and sold in the United States, 96.18 percent of the fasteners,
.and 100 percent of the pins used as office supplies), and made bids and
secured orders from various governmental agencies, and were in competition among themselves and with other manufacturers of similar products
except as below set forth ;
Acting between and among themselves and by means of said so-called institutes
of a corporation (1) which was engaged in the business of organizing such
trade groups under the announced policy of improving the articles made by
the members, improving use and consumption of such articles, and dissemInating useful market and other legal information, (2) president and general counsel of which issued Instructions to the secretaries of such lnsti·
tutes as to procedure to be followed by them, (3) vice president of which
was secretary 'of the institutes in question, and ( 4) expenses of which corporation were paid by assessments levied against the members of the
institutes, based on business done; and with the· aid and cooperation of
aforesaid individuals, acting individually and as president and vice president of said Organization Service Corporation, and with the latter acting
also as secretary of the two InstitutesEntered Into and carried out an understanding, agreement, or combination
among themselves to fix and maintain, and to adhere to, uniform prices
to be charged for the sale of said manufacturers' office pins; paper clips,
and fasteners; and, pursuant thereto and in furtherance thereof( a) Agreed to, and did, maintain and adhere to subst:mtially uniform price
lists on comparable pins, paper clips, and fasteners made by them, and to
change, and did change, simultaneously, prices at which such products were
sold or ofl:ered by themselves, directly, or as principals of their respective
distributing agents;
(b) Sponsored, called and held conferences of representatives of the members
In question and of other members, at the time of the quarterly meetings
ol the Institutes of said corporation, shortly after which they Issued price
lists containing substantially uniform prices tor their products, to become
efl:ective on approximately the same dates for the lollowlng quarterly
period, exchanged price lists freely as a common practice, and in the
majority ot Instances sold their products at the pricf's stated therein; with
Intent and et'rect of carrying out and making et'fectlve such agreement, etc.;

and
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(c) Employed and made use of said institutes and secretary thereof, througb
practice of addressing to said secretary, on form prepared and furnished
by said Organization Service Corporation, inquiry to ascertain whether or
not a suspected low price which had come to the attention of the inquiring
member as being not in conformity with the p}embers' substantially uni·
form price lists, had in fact been quoted, and, if so, by whom, following
which the various members were circularized on similarly prepared forms
and Inquiring member was advised as to results of the inquiry thus Initiated
by him; and
Where said corporation and Its aforesaid officers, acting through its said
institutesAided and abetted aforesaid members of such institutes in the enforcement of
such agreement, by having the members report to the corporation, which
thereupon compiled and disseminated among them statistical information
concerning prices charged by members on consummated sales, Including
information showing members'' shipments for a specific period, and advising
each member as to his relative position to the whole industry, and by
making Inquiries pertaining to prices, conditions or terms of completed
sales, and also inquiries for members with respect to sales made at, orsuspected as having been made at, unusually low prices;
Capacity, tendency, and effect of which acts and practices were to tlx and maintain prices at, and conditions under which the products in question were
sold or offered for sale throughout the United States; to unreasonably
eliminate and restrain competition In said products, thus depriving the
consuming public of advantages in price, service, and other considerations
which they would receive under conditions of normal unobstructed and fair
competition; and to interfere with the normal flow of trade and commerce
In pins, paper clips, and fasteners used as office supplies:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public, and bad a tendency to unduly hinder and:
prevent competition. in the sale and distribution of such products In commerce, to place in said manufacturing members the· power to control the
prices at which they were thus sold, and to unduly restrict and restrain
their sale and distribution therein, and constituted unfair methods of
competition.

Mr. Fletcher G. Cohn for the Commission.
Tibbetts, Lewis, Lazo & Welch, of New York City, for Organization Service Corporation, Herbert S. Blake, Thomas B. J ordont
Noesting Pin Ticket Co., Inc., and Vail Manufacturing Co.
Mr. Francis T. Reeves and Mr. Mark L. Sperry, 2d, of Waterbury,
Conn., for Scovill Manufacturing Co.
Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for
F. Kelly Co.
.
Mr. A. Lewis Spitzer, of New York City, for "William Prym, Inc.
COlli PLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the corporations,
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firms, and individuals hereinafter named, described and referred to
as respondents, have violated the provisions of said act, and it appearing to the Commission tha:t a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows :
PARAGRAPH 1. Respondent Organization Service Corporation is a
corporation organized and doing business under and by virtue of the
laws of the State of New York, with its. principal office and place of
business located at 74 Trinity Place, New York, N. Y.
Respondent Herbert S. Blake, an individual, is an attorney at law
in whose offices, situated at 74 Trinity Place, New York, N. Y., is
located the office and principal place of business of respondent
Organization Service Corporation, of which respondent he is the
president and counsel.
Respondent Thomas B. Jordan, an individual whose place of business is likewise located at 74 Trinity Place, New York, N.Y., is vice
president of respondent Organization Service Corporation, and also is
secretary of the Metal Paper Fastener Institute and the Pin Manufacturers' Institute of respondent Organization Service Corporation,
the nature and purpose of which institutes will be set forth more fully
hereinafter.
Among the members of said respondent Organization Service Corporation, who are also members of either or both of the aforementioned
"Institutes" of respondent Organization Service Corporation, and all
of whom are engaged in the manufacture, sale, and distribution of pins,
pnper clips, and fasteners which are used as office supplies, are the
following respondents :
Scovill Manufacturing Co., a corporation organized and existing
under the laws of the State of Connecticut, with its principal office and
place of business located at 109 Mill Street, 'Vaterbury, Conn.; the said
respondent operates as one of its divisions, The Oakville Co., which is
located at Oakville, Conn., and which is engaged in the manufacture,
!:<Hle, Rnd distribution of pins, paper clips, and fasteners which are used
·
·
as office supplies;
N oesting Pin Ticket Co., Inc., a corporation organized and existing
by virtue of the laws of the State of New York, with its principal office
nncl place of business being located at 728 East One Hundred and
Thirty-sixth Street, New York, N.Y.;
Vail Manufacturing Co., a corporation existing and doing businE>ss
by virtue of the laws of the State of Illinois, with its principal office
and place of businE'ss being located at 900 East Ninety-fifth Street,
Chicago, !11. ;
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F. Kelly Co., a corporation organized and existing by virtue of the
laws of the State of Connecticut, with its principal office and place of
business being located at Derby, Conn.;
William Prym, Inc., a corporation organized and existing under and
by virtue of the laws of the State of New York, with its principal office
and place of business being-located at 2102 Forty-fourth Street, Long
Island City, N.Y.
The above-named respondents, Scovill Manufacturing Co., operating a division known as the Oakville Co., Noesting Pin Ticket Co., Inc.,
Vail Manufacturing Co., F. Kelly Co. and William Prym, Inc., hereinafter referred to as "respondent members," do not constitute the
entire membership of the Metal Paper Fastener Institute and the Pin
Manufacturers' Institute of respondent Organization ·Service Corporation, but are the largest manufacturers of pins, paper clips, and fasteners used as office supplies, who are members of said respondent Organization Service Corporation, and dominate and control, in conjunction with-respondents Herbert S. Blake and Thomas B. Jordant
the affairs and policies of said institutes.
PAR. 2. Respondent Organization Service Corporation is engaged in
the business of organizing trade groups, which it calls "Institutes,"
with the announced policy of said respondent being to improve the·
articles manufactured by the members of said Institutes through the·
improving of the standards of said articles, etc., to improve the use and
consumption of said articles· and to disseminate useful market and
other legal information.
The Metal Paper Fastener Institute of respondent Organization
Service Corporation, to which respondent members belong, is comprised of manufacturers of paper clips and fasteners; the Pin Manufacturers' Institute of respondent Organization Service Corporation,
to which respondent members belong, is comprised of manufacturers
of pins. The members of these two Institutes of respondent Organizatipn Service Corporation represent approximately 100 percent of ali
the pin manufacturers in the United States, 90 percent of the manufacturers of fasteners, and 70 percent of the manufacturers of clips.
PAR. 3. The saI aries of Herbert S. Blake and Thomas B. Jordan and
the expenses of respondent Organization Service Corporation are paid
by means of assessments levied against the members of' the Institutes
comprising respondent Organization Service Corporation, based on
the amount of business done by each manufacturing member of said
Institutes, each such member, including respondent members of the
Metal Paper Fastener Institute and the Pin :Manufacturers' Institute
of respondent Organization Service Corporation, reports to said re-
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F.pondent, the dollar value and the number of thousands of the different
articles made by each of said respondent members.
PAR. 4. The Institutes of respondent Organization Service Corporation, to which respondent members belong, meet every 3 months, the
meetings being held at either the Biltmore or Commodore Hotels of
New York City in the winter and the Westchester Country Club of
Rye, N.Y., in the summer.
PAR. 5. In the course and conduct of their respective businesses, each
of the respondent members manufacture pins, paper clips, and fasteners, used as office supplies, and sells and distributes said products to the
purchasers thereof located. in the various States of the United States
und in the District of Columbia, and as part of said. sales, ships or
causes to be shipped, said products to said purchasers thereof located
in States of the United States other than the States of origin of sai<.I
shipments, and in the District of Columbia. All of said respondent
members have maintained, and still maintain, a current of trade and
commerce in the said pins, paper clips, and fasteners manufactured by
them, between and among the various States of the United States and
in the District of Columbia.
PAR. 6. Respondent Organization Service Corporation, its officers
and employees, and respondents Herbert S. Blake and Thomas B.
Jordan aided, abetted, furthered, cooperated with, and were instrumentalities of and parties to the u1_1derstanding, agreement, combination and conspiracy hereinafter set out, and actively participated in
the performance of the acts and things set forth herein in paragraphs
10 and 11.
P.AR. 7. All of said respondent members, in the course and conduct
of their respective businesses, request, secure, and make bids and
secure orders from various governmental agencies, national, State,
und local, through and by means of distributing agents, for the pins,.
paper clips, and fasteners manufactured by said respondent members;
the offers, for the sale of the pins, paper clips, and fasteners used as
office supplies in compliance with the bids so received by said agentst
are made by these distributing agents solely and entirely upon
instructions received and given them by said respondent members
concerning the prices to be offered in compliance with said bids,
with the respondent members acting as the undisclosed principals of
said agents.
PAR. 8. All of said respondent members are in competition between
and among themselves and with other manufacturers of pins, paper
clips, and fasteners used as office supplies in making, and seeking to
make, sales of the pins, paper clips, and fasteners manufactured by
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said respondents to the purchasers thereof, either directly or through
and by means of the aforementioned agents, except insofar as this
competition has been hindered, lessened, restricted, restrained, or
forestalled by their acts, practices, and methods hereinafter particu·
larly described and set forth.
PAR. 9. Respondent members, acting between and among them·
selves, or through and by means of the Metal Paper Fastener Institute
or the Pin Manufacturers' Institute of respondent Organization
Service Corporation, and by other means and methods, have, since
about 1936, entered into and thereafter carried out, and are still
carrying out, an understanding, agreement, combination and con·
spiracy, for the purpose and intent, and with the effect, of unlawfully
restricting, restraining, monopolizing and suppressing, and eliminating, competition in the sale and offers of sale, of pins, paper clips,
and fasteners used as office supplies, in trade and commerce between
and among the several States of the United States and in the District
of Columbia.
PAR. 10. Pursuant to said understanding, agreement, combination,
and conspiracy, and in furtherance thereof, said respondent !llembers.
ncting in this manner and by the methods herein set out, have done
and performed, and still do and perform, among other acts and things,
the following:
1. Agreed to fix and maintain, and have fixed and maintained, uniform prices for the sale of pins, paper clips, and fasteners used as
office supplies, which are manufactured by said respondent members;
2. Agreed to maintain, and have maintained, identical price lists
on comparable pins, paper clips, and fasteners used as office supplies,
which are manufactured by said respondent members;
3. Agreed to change, and have changed, simultaneously the prices
at which comparable pins, paper clips, and fasteners used as office
supplies, which are manufactured by said respondent members, are
sold and are to be offered for sale, either by themselves directly, or as
undisclosed principals through their respective distributing agents;
4. Agreed to submit, and have submitted, as undisclosed principals
acting through their respective distributing agents, or by other means
or methods, identical or uniform bids for the sale of pins, paper
clips, and fasteners used as office supplies, to various governmental
purchasing agencies including those.of the United States Government;
5. Used, and are now using, other unlawful means and methods in
restricting, suppressing, preventing, and eliminating competition in
the sale, bids for the sale, and offers of sale of pins, paper clips, ami
fasteners used as office supplies, in commerce between and among the
f:ieveral States of the United States and in the District of Columbia.
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PAR. 11. For the purpose of making effective the aforementioned
understanding, agreement, combination, and conspiracy, and of requiring compliance therewith and observance thereof by all of the
respondent members, the other members of the aforementioned Institutes of respondent Organization Service Corporation and other
competitive manufacturers of pins, paper clips, and fasteners used
as office supplies, said respondent members, among other acts and
things, have done the following:
1. Investigated and consulted with each other, with other members
of the aforesaid Institutes of respondent Organization Service Corporation and with other competitive manufacturers of pins, paper
clips, and fasteners used as office supplies, through and by meansof respondent Organization Service Corporation, the Pin Manufacturers' Institute, and Metal Paper Fastener Institute of respondent
Organization Service Corporation, respondent Thomas D. Jordan or
by other means or methods, for the purpose and intent, and with the
result, of determining the prices charged or to be charged by said
respondent members, acting either directly or as undisclosed principals
of their distributing agents, by the other members and by other competing manufacturers, for the pins, paper clips, and fasteners used
ns office supplies, which are manufactured by said respondent members
and their competitors;
.
2. Interchanged, through and by means of respondent Organization
Service Corporation, Metal Paper Fastener Institute, and the Pin
Manufacturers' Institute of said respondent, and through and by
means of respondent Thomas B. Jordan and through other means
and methods, monthly statistics showing the value of the shipments
of pins, paper clips, and fasteners used as office supplies manufactured
by members of said Institutes;
3. Supervised, through and by means of respondent Organization
Service Corporation, Metal Paper Fastener Institute, and the Pin
Manufacturers' Institute of said respondent, and through and by
means o:f respondent Thomas D. Jordan and by other means and
methods, the activities of the members of said Institutes and competing manufacturers of pins, paper clips, and :fasteners used as office
supplies, for the purpose and intent, and with the effect, of securing
adherence by the respondent members and their competitors, to prices,
terms, and conditions of sale agreed upon by said respondent members
in the manner hereinbefore described, and more particularly to prevent and prohibit the quotation and sale by respondent members or·
their competitors, regardless of whether or not they are members of
!'>aid Institutes, of lower competitive prices for the sale of pins, paper
clips, and :fasteners used as office supplies;
435526m--42--vol.S3----49
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4. Offered uniform bids to governmental agencies, including thost>
of the United States Government, and to other prospective purchasers:
either "directly or as undisclosed principals through and by means of
their distributing agents.
PAR. 12. Each of said respondent members has acted, and now acts,
in concert and in cooperation with one or more of the other respondent
members by means of and through respondent Organization Service
Corporation, .Metal Paper Fastener Institute, the Pin Manufacturers'
Institute of respondent Organization Service Corporation, the officers,
representatives, and agents of said respondent Organization Service
Corporation, or by and through other means and methods, in doing and
performing the acts and practices hereinabove alleged, in furtherance
of said understanding, agreement, combination, and conspiracy.
PAR. 13. The capacity, tendency, and effect of said understanding,
agreement, combination and conspiracy, and the acts and practices of
respondents in pursuance thereof, are and have been:
1. To monopolize in respondent members and the other members of
the aforementioned Institutes tli"e business of selling and distributing
pins, paper clips, and fasteners used as office supplies, throughout the
United States;
2. To fix and maintain the prices at, and the conditions under, which
Raid pins, paper clips, and fasteners are sold or offered for sale, either
directly by the manufacturers thereof or by undisclosed distributing
agents, throughout the United States;
3. To prevent competitive manufacturers of said pins, paper clips,
and fasteners used as office supplies, who are not members of the aforementioned Institutes, from selling said products throughout the
United States;
.
4. To unreasonably lessen, eliminate, restrain, stifle, hamper, and
suppress competition in the sale and offering for sale of said products
throughout the United States, and thus deprive the purchasing and
consuming publ!c of the advantages in price, service, and other considerations which they would receive and enjoy under conditions of
normal and unobstructed and free and fair competition in the sale and
ofl'ering for sale of said products, and to otherwise operate as a restraint upon, obstruction and deterrent to, the freedom of fair and
legitimate competition in such trade and industry;
5. To suppress, eliminate, and discriminate against competing
manufacturers of said products who are not members of respondent
Organization Service Corporation, but who are and have been engaged
in, or ~esire to be engaged in, the selling of said products throughout
the Umted States;
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6. To obstruct and prevent the establislunent of new manufacturers
of said products throughout the United States;
7. To suppress and eliminate price competition among distributing
agents in the sale and offers for sale of said products throughout the
United States;
.
8. To burden, hamper, and interfere with the normal and natural
flow of trade and commerce in pins, paper clips, and fasteners used as
office supplies, into, through and from the various States of the United
States, and to injure the competitors of the members of the aforementioned Institutes by unfairly diverting business and trade from them,
depriving them of trade, and otherwise oppressing them;
9. To prejudice and injure manufacturers of pins, paper clips, and
fasteners used as office supplies, who do not conform to respondent
members' program or those of respondent Organization Service Corporation and the Metal Paper Fastener Institute, and the Pin Manufacturers' Institute of said respondent Organization Service Corpora' tion, or who do not desire to conform with them, but are compelled
to do so by the concerted action of the respondents hereinabove alleged.
PAR. 14. The above alleged acts, practices, methods, and things done
by respondents are all to the prejudice of the public; have a dangerous
tendency to hinder and prevent, and have actually hindered and prevented price competition, between and among members of the aforesaid Institutes of respondent Organization Service Corporation and
other manufacturers of pins, paper clips, and fasteners used as office
supplies, in the sale of said products in commerce between and among
the several States of the United States and in the District of Columbia;
have placed in the members of the aforesaid Institutes the power to
control and enhance prices for pins, paper clips, and fasteners used as
office supplies; have unreasonably restrained said commerce in such
products, and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission
Act, the Federal Trade Commission on the 17th day of October
1940, issued and served its complaint in this proceeding upon the
respondents named in the caption hereof charging them with the
use of unfair methods of competition in commerce, as "commerce"
is defined in the Federal Trade Commission Act, in violation of the
provisions of said act. All of said respondents have duly filed their
answers in this proceeding. Thereafter, a stipulation was entered
into whereby it was stipulated and agreed that a statement of facts,
signed and executed by the respective respondents, and ,V. T. Kelley,
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Chief Counsel of the Federal Trade Commission, subject to the
approval of the Commission, may be taken as the facts in this pro.
ceeding and in lieu of testimony in support of the charges stated in
the complaint, or in opposition thereto, and that the said Commission
may proceed upon said statement of facts to make its report, stating
its findings as to the facts and its conclusion based thereon and enter
its order disposing of the proceeding without the presentation of
argument, the filing of briefs or the filing of a report on the evi·
dence by a trial examiner for the Commission. Thereafter, this
proceeding regularly came on for final hearing before the Commission on said complaint, answers, and stipulation, said stipulation
having been approved, accepted, and filed, and the Commission
having duly considered. the same and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FAOTS

PARAGRAPH 1. Respondent Organization Service Corporation is a
corporation organized and doing business under and by virtue of
the laws of the State of New York, with its principal office and
place of business located at 74 Trinity Place, New York, N. Y.
Respondent Herbert S. Blake, an individual, is an attorney at
law, whose offices, situated at 74 Trinity Place, New York, N. Y.,
are located in the office and principal place of business of respondent
Organization Service Corporation, of which respondent, he is the
president and counsel.
Respondent Thomas B. Jordan, an individual whose place of
business is likewise located at 74 Trinity Place, New York, N. Y.,
is vice president of respondent Organization Service Corporation,
and also is secretary of the Metal Paper Fastener Institute and the
Pin Manufacturers' Institute of respondent Organization Service
Corporation, the nature and purpose of which Institutes will be
set forth more fully hereinafter.
Among the members of either or both of the aforementioned
"Institutes" of respondent Organization Service Corporation, and
all of whom are engaged in the manufacture, sale, and distribution
of pins, paper clips, and fasteners which are used as office supplies,
as hereinafter set out in paragraph 7, are the following respondents:
Scovill Manufacturing Co., a corporation organized and existing
under the laws of the State of Connecticut, with its principal office
and place of business located at 99 l\Iill Street, 'Waterbury, Conn.;
the said respondent operates as one of its divisions, The Oakville Co.,
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which is located at Oakville, Conn., and which is engaged in the
manufacture, sale, and distribution of pins, paper clips, and fasteners
which are used as office supplies;
Noosting Pin Ticket Co., Inc., a corporation organized and existing
by virtue of the laws of the State of New York, with its principal
office and place of business being located at 728 East One Hundred
and Thirty-sixth Street, New York, N. Y.;
Vaill\Ianufacturing Co., a corporation existing and doing business
by virtue of the laws of the State of Illinois, with its principal
office and place of business being located at 900 East Ninety-fifth
Street, Chicago, Ill. ;
F. Kelly Co., a corporation organized and existing by virtue of
the laws o£ the State of Connecticut, with its principal office and
place of business being located at Derby, Conn.;
"William Prym, Inc., a corporation organized and existing under
and by virtue of the laws o£ the State of New York, with its principal office and place of business being located at 50 East Fortysecond Street, New York, N. Y.
The above-named respondents, Scovill Manufacturing Co.,
hereinafteil' referred to as respondent "Scovill," operating a division
known as the Oakville Co., hereinafter referred to as respondent
"Oakyille," Noesting Pin Ticket Co., Inc., hereinafter referred to as
respondent "Noesting," Vail Manufacturing Co., hereinafter referred
to as respondent "Vail," F. Kelly Co., hereinafter referred to as
respondent "Kelly," and 'Villiam Prym, Inc., hereinafter referred to
as respondent "Prym," all o£ which respondents are hereinafter
referred to as "respondent members," do not constitute the entire
membership of the Metal Paper Fastener Institute and the Pin
Manufacturers' Institute of respondent Organization Service
Corporation.
Said respondent members are the largest manufacturers in the
United States of pins, metal paper clips, and fasteners ·used as office
supplies, and combined together, they occupy a predominant position
in the sale and distribution of such products in commerce between
and among the several States of the United States and in the District
of Columbia.
The respondent members also are engaged in the manufacture
and sale of products other than pins, paper clips, and fasteners used
JlS office supplies.
PAR. 2. Respondent Organization Service Corporation is engagcu
in the business of organizing trade groups, which it calls "Institutes," with the announced policy of said respondent being to improve the articles manufactured by the members of said Institutes
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through the improving of the standards of said articles, etc., to
improve the use and consumption of said articles and to disseminate
useful market and other legal information.
The Metal Paper Fastener Institute of respondent Organization
Service Corporation, to which respondent members belong, is comprised of manufacturers of paper clips and fasteners; the Pin Manufacturers' Institute of respondent Organization Service Corporation,
to which respondent members belong, is comprised of manufacturer!!
of pins.
In the year 1938 the members of the two Institutes manufactured
and sold approximately 64.76 percent of all the pape,r clips manufactured and sold in the United States; 96.18 percent of the fasteners, and 100 percent of the pins, used as office supplies.
The said Metal Paper Fastener Institute and Pin Manufacturers'
Institute were organized by respondent Organization Service Corporation. A form of the contract entered into and carried out by
and between each and all of respondent members and respondent
Organization Service Corporation reads as follows:
AGREIEMENT, made In duplicate this 14th day of September, 1936, between:
OAKVILLE COMPANY Dn"ISION
SCOVILL MANUFACTURING COMPANY
a corporation, having its principal place of business at:
Waterbury, Connecticut
hereinafter called the Subscriber, and
ORGANIZATION SERVICE CORPORATION
a New York corporation, having its principal place of business at No. 74 Trinity
Place, New York, N. Y., hereinafter called the Corporation.
WHEREAS, the Corporation Is engaged in managing trade organizations; in
serving industrial groups through collecting, compiling and furnishing to its
Subscribers industrial statistics; in planning and supervising simplification and
standardization of manufactured products; and in directing economic research,
and
WHEREAs, the Subscriber Is engaged In the business of manufacturing and
selling one or more of the following products: Paper Clips and Paper Fasteners,
and together with other manufacturers of similar products, Is desirous of securing from the Corporation its services, as above described, in connection with
the METAL PAPER FASTENER INDUSTBY,
Now, THEREFORE, In consldemtion of the premises and of the mutual covenant!~
herein contained, the parties hereto agree as follows:
(1) The Corporation will establish and maintain a department to collect,
compile and furnish to the Subscriber such weekly and monthly statistical
reports, tables and charts as may be desired by the Subscriber, pertaining to
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the Subscriber's business as may be require& by the Corporation for the
compilation of such statistical reports.
(2) The Corporation will cause to be established an "Institute" to be constl·
tuted of the several Subscribers liereto, to be known as the "METAL PAPEB
FASTENER INSTITUTE," and will manage such Institute under the direction of its
members ..
(3) The Corporation will hold at designated times and places in New York
City, meeting of such Institute for the purpose of discussing economic subjects,
statistical tabulations and other matters of Interest to the Subscribers, and
wlll have its representative present at aU such meetings.
( 4) The Corporation will employ the services of l.lB. THOMAS B. JORDAN to
serve as Secretary of the Institute, who will devote all required time and
attention to the interests of the members of the Institute in connection with such
office.
(5) The Charge of the Corporation to each of the Subsct·ibers for its afot·esaid services shall be on the bnsis of one-half (lh) of 1 percent upon the Subscriber's total shipments, expressed in dollar value, of Paper Clips, Paper
Fasteners and related products as reported to the Institute each calendar
month during the life of this Agreement.
Within the first ten days of each month, the Subscriber shall pay to the
Corporation the amount bllled to the Subscriber in accordance with the foregoing, ».nd the record of shipments for the tecond month previous to the date
of each bill rendered, shall be used as the basis for billing. For Initial bllling,
prior to the inauguration of a statistical reporting plan, the reports made on
past sales shall be used.
It is understood, however, that the total monthly charge of the Corporation
to all the .Subscribers shall not be less than Four Hundred and Sixteen &nd
6%oo ($416.66) Dollars and the Corporation shall vary the base charge of
one-half (lh) of one (1) percent to the extent necessary to keep the total
charge to all Subscribers within the aforesaid minimum limit.
(6) The service charge provided for in Paragraph 5 shall not cover extraordinary expenses of the Institute; such as, actual out-of-pocket disbursements
of any of the Corporation's representatives when outside New York City on
business for the Subscribers, long distance telephone calls, telegrams, luncheon
expenses at meetings of the Institute, nor other special expenses that may
be authorized or directed by a general meeting of the 1\Iembers.
Such extraordinary expenses may be incurred by the Corporation only when
authorizecl or directed at a general meeting of the Institute, and when so
authorized or directed they shall be paid by the members ratably, to reported
sales, upon presentation by the Corporation of prover bills of account.
(7) The term of the Agreement shall be one (1) ypar, commencing the first
dny of February 1936, and shall be extendE>d automatically from yE>ar to year
after January 31, 1937, unless thirty days prior to January 31, 1937 and/or
each January 31st thereafter, the Subscriber shall gh•e notice in writing to the
Corporation of intention to terminate the agreement at the end of the then
year of subscription.
It Is agreed, however, that the Subscriber may resign from the Institute at
any time, upon presentation in writing of good and sufficient reasons for such
action, and from and after the date of such resignation, all obllgatlons of the
Subscriber hereunder shall cease, except the obligation to pay the Subscriber's
proportionate part of the charges and expenses defined in this Agreement for
the period ending January 31, 1937, or any extended period.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
in duplicate, this 11th day of September, 1936.
0AKYILI.E COMPANY DMSION
ScoviLL l\1.\NUFACTUl!ING CoMPANY
Dr: BENN~:Tr BnoNsoN, Vice Pres.
ORGANIZATION SERVICE CORPORATION
By: HERCERT S. llLAKE, Pres. .

PAR. 3. The Secretary of both the said Institutes, respondent
Thomas B. Jordan, is also vice president of the respondent Organi~
zation Service Corporation. Respondent Herbert S. Blake, an individual, is an attorney at law, whose offices, situated at 74 Trinity
Place, New York, N. Y., are located in the office and principal place
of business of respondent Organization Service Corporation, of which
respondent he is the president and counsel. The said Institutes have
no separate and distinct letterheads so that letters from the said
respondent Thomas I3. Jordan, as Secretary of said Institutes, are
written on the letterheads of respondent Organization Service Corporation. Respondent Herbert S. Blake as president and counsel of
respondent Organization Serv.ice Corporation, issues instructions to
the secretaries of the said Institutes regarding the procedure to be
followed by thern in the conduct of the operations of said Institutes
of respondent Organization Service Corporation. Substantially all
of the various forms used or employed by said Institutes are prepared
and are furnished by said respondent Organization Service Corporation.
PAR. 4. The said Institutes are managed and directed by respondent
Organization Service Corporation, acting through and by means of
respondents Herbert S. Blake and Thomas B. Jordan, and said respondents, Organization Service Corporation, Herbert S. Blake, and
Thomas B. Jordan are responsible for the acts and practices hereinafter found, which were, and are, performed by said Institutes.
PAR. 5. Part of the salaries of respondents Herbert S. Blake and
Thomas B. Jordan and the expenses of respondent Organization
Service Corporation are paid by means of assessments levied against
the members of the Institutes, based on the amount of business done •
by each member of said Institutes. The asse~sments levied against
respondent members are based upon the business each does in the
manufacture of pins, paper clips, and fasteners used ns office supplies.
PAR. 6. The Institutes of respondent Organization Service Corporation, to which respondent members belong, meet every 3 months,
tlte meetings being held at either the Biltmore or Commodore Hotels
of New York City in the winter and the 'Vestchester Country Club
of Rye, N. Y., in the summer.
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PAR. 7. In the course and conduct of their respective businesses,
respondents Scovill 1 Vail, and Noesting manufacture pins, paper
clips, and fasteners used as office supplies, respondent Prym manufactures such pins and paper clips, and respondent Kelly such fasteners,
and each sells and distributes said products to the purchasers thereof
located in the various States of the United States and in the District
of Columbia, and as part of said sales, ships or causes to be shipped,
said products to said purchasers thereof located in States of the
United States other than the States of origin of said shipments, and
in the District of Columbia. All of said respondent members have
maintained, and still do maintain, a current of trade and commerce
in the said pins, paper clips, and fasteners manufactured by them,
between and among the various States of the United States and in
the District of Columbia.
PAR. 8. All of said respondent members, in the course and conduct
of their respective businesses, request, secure, and make bids and secure orders, from various governmental agencies, national, State, and
local, through and by means of distributing agents, for the pins,
paper clips, and fasteners manufactured by said respondent members; the offers, for the sale of the pins, paper clips, and fasteners
used as office supplies, in compliance with the bids so received by
said agents, are made by these distributing agents, in most instances,
upon iiJ.structions received and given them by said respondent members concerning the prices to be offered in compliance with said bids,
with the respondent members acting as the undisclosed principals
of said agents.
·Said respondent members have never presented bids to the Unitell
States Goverrunent through the medium of any agents, to the end
and purpose that there should be no disclosure to the Government
of the agency relationship existing between said respondent members
and their respective agents.
PAR. 9. All of said respondent members are in competition between
and among themselves and with other manufacturers of pins, paper
clips, and fasteners used as office supplies, in making, and seeking to
make, sales of said products manufactured by them to purchasers
thereof, either directly or through and by means of their respective
agents, except insofar as this competition has been hindered. lessened,
restl_'icted, restrained, · or forestalled by the acts, practices, and
methods hereinafter found.
PAR. 10. Sin<'e about the year 1936, representatives of respondent
members have, during, or nt the time of the quarterly meetings of the
Metal Paper Fastener Institute and the Pin Manufacturers' Institute
of respondent Organization Service Corporation, discussed among
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themselves and with representatives of other members of said Insti• tutes, ways and means of stabilizing the prices for pins, paper clips,
and fasteners used as office supplies, and in the course of said discussions, these representatives have exchanged information as to the
prices, terms, and conditions of sales which have been made or were
to be made by the members of said Institutes, for such products.
Within 11 short time after such quarterly meetings of said Institutes,
respondent members have issued price lists, containing substantially
uniform prices for such products, which prices were to become effective in each instance approximately on. the same dates, for the
following quarterly period of the year. Respondent memb~rs have
exchanged freely, as a common practice, their respective price lists
for such products, and in a majority of instances, the respondent
members have sold such products at the prices stated in their respective price lists.
PAR. 11. Since about the year 1936, respondent members, acting cooperatively and as members of the Metal Paper Fastener Institute
and the Pin Manufacturers' Institute of respondent Organization
Service Corporation, have employed and used said Institutes and
respondent Thomas B. Jordan, as the secretary of said Institutes for
the performance of the following acts to aid them in carrying out and
enforcing the agreement, understanding, and combination among
them, hereinafter found in paragraph 12:
In many instances, when it comes to the attention of one of respondent members that pins, paper clips, or fasteners have been sold
by a member of one of said Institutes at a price which such responaent member believes is not in conformity with the price lists of the
members, which price lists in general are substantially uniform, the
respondent member sends, on a form prepared and furnished by
respondent Organization Service Corporation, to respondent
Thomas B. Jordan, as the secretary of said Institutes, an inquiry to
ascertain whether or not such a low price was quoted, and, if so, by
whom; respondent Thomas B. Jordan, as secretary of the Institutes,
then circularizes, on forms prepared and :furnished by respondent
Organization Service Corporation, the various manufacturers of such
products who are members of the Institutes, including the other
respondent members, for the purpose of securing this information
and reporting it back, on a form prepared and furnished by respondent Organization Service Corporation, to the inquiring member.
This same procedure was followed, in many instances, prior to 1939,
when one of the respondent members learned of an unusually low
price or prices having been paid by the various governmental agencies, and also, in many instances, prior to 1939, when a respondent
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membi>r learned that a bid has been accepted from an agent for such
products whose principal was unknown which bid such respondent
member believed was unusually low. In the latter instance, the various manufacturers of the particular product involved, who ,were
members of the said Institutes, were circularized by respondent
Thomas B. Jordan, as secretary of the said Institutes of respondent
Organization Service Corporation, for the purpose of finding out
the identity of the principal of said agent.
Respondent Organization Service. Corporation collects, on forms
furnished and prepared by said respondent, figures showing ship~
ments made for a specific prior period by all members of the two
Institutes, which enables the said respondent Organization Service
Corporation to furnish each member of the said Institutes information as to the relative position of the particular member to the whole
industry, but without telling the member of the rehtive positions of
the other members of the industry.
PAR. 12. It follows from the foregoing facts, heretofore found in
paragraphs 10 and 11, that respon_dent members, acting between and
among themselves and through and by means of the Metal Paper
Fastener Institute and the Pin Manufacturers' Institute of respondent Organization Service Corporation, and with the aid and cooperation of respondents Herbert S. Blake and Thomas n. Jordan, acting
both individually, and as president- and vice president, respectively,
of respondent Organization Service Corporation, and respondent·
Thomas n. Jordan, acting as secretary of the aforesaid Institutes,
have, since about 1936, entered into, and thereafter carried out, and
still are carrying out, an understanding, agreement or combination
between and among themselves to fix and maintain and to adhere to,
uniform prices to be charged for the sale of the pins, paper clips,
and fastehers used as office supplies, which are manufactured by said
respondent members; that pursuant to, and in furtherance of, such
an agreement, understanding, or combination, said respondent members have agreed to maintain, and have maintained, and still do maintain and adhere to substantially uniform price lists on comparable
pins, paper clips, and fasteners used as office supplies which are
manufactured by them, and likewise have agreed to change, and have
changed, and still do change simultaneously, the prices at which said
products are sold, or offered for sale, by themselves directly or as
principals of their respective distributing agents.
r AR. 13. Further, it follows from the foregoing facts, heretofore
found in paragraphs 10 and 11, that, pursuant to, and in further·
~nee of the said agreement, understanding and combination heretofore found in paragraph 12, said respondent members, in conjunc-
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tion, and in cooperation, with, and by means o:f, respondents, Organization Service Corporation, Herbert S. Blake and Thomas B.
Jordan, acting as president and vice president, respective,]y, o:f
respondent Organization Service Corporation, and respondent
Thomas B. Jordan, acting as Secretary of the afor~said Institutes,
have sponsored, called and held, formal and informal meetings or
conferences, during, or at the times of the quarterly meetings of the
aforesaid Institutes of respondent Organization Service Corporation, at which there were discussions among the· representatives of
respondent members and those of other members of said Institutes,
with the intent, purpose, and effect, of carrying out, and making
effective, said agreement, understanding and combination.
PAR. 14. It still further follows from the foregoing facts, especially
those heretofore found in paragraph 11, that respondents, Organization Service Corporation, Herbert S. Blake and Thomas B. Jordan,
acting through and by means of the aforesaid Institutes of respondent Organization Service Corporation, aided and abetted, respondent
members in the enforcement of, and in an effort to make effective, the
said agreement, understanding and combination heretofore :fonnd
in paragraph 12, by having respondent members report, as aforesaid
to respondent Organization Service Corporation, and then having
said respondent collect, audit, compile, disseminate and exchange
among the members of said Institutes, statistical information or
data concerning prices which had been charged by the members of
these Institutes on consummated sales by said members of pins,
paper clips, and fasteners used as office supplies, and also by making
inquiries pertaining to prices, conditions, or terms of completed
sales and by making the inquiries for m~mbers of said Institutes
pertaining to prices, conditions or terms of completed sales, in the
manner heretof9re found in paragraph 11.
PAR. 15. The capacity, te!ldency, and effect of the acts and practices of all the respondents, as hereinbefore found and described,
were, and are, to fix and maintain the prices at, and the conditions
under which, pins, paper clips, and fasteners used as office supplies
are sold, or are offered for sale, either directly by the manufacturers
thereof or by the distributing agents of said manufacturers, throughout the United States; to unreasonably lessen, eliminate, restrain,
stifle, hamper, and suppress competition in the sale, and offering
for sale, of the said products throughout the United States, and thus
deprive the purchasing and consuming public of the advantagE'S in
price, service, and other considerations which they would· receive
and enjoy under conditions of normal, unobstructed, free and fair
competition in the sale, and offering for sale, of said products; and

ORGANIZATION SERVICE' OORP. ET AL.

759

1

777

Order

to otherwise operate as a restraint upon, obstruction and deterrent
to, the freedom of fair and legitimate competition in such trade and
industry; and to burden, hamper, and interfere with the normal and
natural flow of trade and commerce in pins, paper clips, and fasteners used as office supplies, into, through, and from, the various
States of the United States and in the District of Columbia.
CONCLUSION

The acts and practices of the respondents as hereinabove found are
all to the pl'ejudice of the public; have a tendency to unduly hinder
and prevent competition in the sale and distribution of pins, paper
clips, and fasteners used as office supplies in commerce as "commerce"
is defined in the Federal Trade Commission Act; to place in respondent members the power to control the prices at which said
products are sold in said commerce; to unduly restrict and restrain
the sale and distribution of said products in said commerce; and
constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of
respondents and a stipulation entered into by and between the respondents herein and ,V. T. Kelley, Chief Counsel for the Federal
Trade Commission, which provides among other things that without
further evidence or other intervening procedure, the Commission
may issue and serve upon the respondents herein findings as to the
facts and conclusion based thereon and an order disposing of the
proceeding, and the Commission having made its findings as to the
facts and conclusion that said respondents have violated the provisions of the Federal Trade Commission Act.
It is ordered, That respondents, Scovill :Manufacturing Co., N oesting
Pin Ticket Co., Inc., Vail Manufacturing Co., F. Kelly Co., and William Prym, Inc., separately and as members of the :Metal Paper Fastener Institute and the Pin Manufacturers' Institute of respondent
Organization Service Corporation, and each of them, and their respective successors and assigns, officers, agents, directors, and employees,
directly and indirectly, or through or by means of respondent, Organization Service Corporation, or any other association or organization
of like puq)ort, its officers, representatives, agents, and employees, or
through or by means of respondents, Herbert S. Dlake or Thomas D.
Jordan, or any other party or parties, or through or by any other
rneans or method, and respondent Organization Service Corporation
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its successors and assigns, officers, directors, agents, and employees,
and respondent Herbert S. Blake, both individually and as president
6£ respondent Organization Service Corporation, and respondent
Thomas ll. Jordan, both individually and as vice president of respondent Organization Service Corporation and as secretary of the Metal
Paper Fastener Institute and the Pin Manufacturers' Institute of
respondent Organization Service Corporation, shall all, and each of
them in connection with the offering for sale, sale or distribution of
pins, paper clips, or fasteners used as office supplies in commerce between and among the various States of the :United States and in the
District of Columbia, forthwith cease and desist, by agreement, combination, or understanding, express or implied, between or among
themselves or with officers, or by concerted action which results from
any such agreement, combination, or understanding:
1. From fixing, establishing, maintaining, or adhering to the prices
to be charged :for any or all of such products.
2. From changing simultaneously the prices to be charged for any
or all of such products.
3. From sponsoring, calling, or holding any meeting or conference,
formal or informal, or participating in any such meeting or conferl'nce when the intent, purpose, or effect of same is to fix, establish, maintain, or adhere to the prices to be charged for any or all of such
products, or to engage in discussions to accomplish the same or similar
results.
4. From reporting, collecting, auditing, compiling, disseminating,
or exchanging statistical information or data concerning pri~es
charged on consummated sales for any or all of such products, where
the purpose or effect of same is to fix, establish,.maintain, or adhere
to, prices to be charged for any or all of such products.
5. From adopting, contributing to, or participating in, the dissemination o£ any information concerning, or relating to, prices charged
or to be charged for any or all of such products when the purpose or
effect of such dissemination is to effectuate the fixing, establishing,
maintenance, or adherence to, prices to be charged for any or all of
such products.
6. From employing, adopting, contributing to, or participating in,
any inquiry or inquiries pertaining to prices, conditions, or terms of
completed sales where the purpose, intent, or effect of same is to cause,
. or tend to cause, adherence to, or maintenance of, uniform prices to be
charged by respondent members for any or all of such products.
It i8 further ordered, That the respondents named in the above
caption shall each, within GO days after service upon them of this order,
file with the Commission a report in writing, setting forth in detail the
manner nnd form in which they have complied with this order.
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EDWARD C. ROSE, INDIVIDUALLY AND TRADING AS
ROSSE PRODUCTS COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 2_6, 1914

Docket 4428.

Complaint, Dec. 20, 1940-Decision, July 25, 1941

\Vhere an individual engaged In Interstate advertisement, sale, and distribution
of his "Rosse Rheuma Tabs" medicinal preparation; by means of advertisements disseminated through the mails and otherwise, including numerous
purported quotations from testimonialsRepresented, directly and by implication, that his said product was a cure or
remedy for rheumatism, rheumatic pains, and sensitive joints and constituted
a competent and effective treatment therefor, and that it would relieve tbn
pain attendant upon such conditions for a longer period of time than any other
·preparation;
'
I!'acts being it was nothing more than a laxative and diuretic with mild analgesic
properties, had no therapeutic value in the treatment of said ailments and
conditions, in excess of furnishing temporary relief from the symptoms of
pain, and had no special properties which would permit it to relieve pain
more quickly or for a longer period of time than many other similar
preparations;
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such false representations were trill\
and of inducing it, because of such belief, to purchase his said preparation:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and deceptive
acts and practices in commerce.

Mr. John lV. Oarter, Jr. £or the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Edward C. Rose,
individually and trading under the style and firm name of Rosse
Products Co., hereinafter referred to as respondent, h~s violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
'
PAR.,\ORAPII 1. Respondent Edward C. Rose is an individual trading under the style and firm name of Rosse Products Co. with his
principal place of business located at 2708 'Vest Farwell Avenue,
Chicago, Ill.
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PAR. 2. Acting in his individual capacity and trading under the
style and firm name of Rosse Products Co., respondent is now, and
for more than 1 year last past has been, engaged in the advertising,
sale and distribution of a medicinal preparation designated as
"Rosse Rheuma Tabs," in commerce among and between the various
States of the United States."
Respondent causes said medicinal preparation, designated as aforesaid, when sold, to be transported from respondent's place of business in the State of Illinois to purchasers thereof located in various
other States of the United States.
Respondent maintains and at all times mentioned herein has maintained a course of trade in tl.1e said medicinal preparation in commerce between and among the various States of the United States.
PAR. 3. In the course and conduct of his aforesaid business, respondent has disseminated and is now disseminating and has caused,
and is now causing, the dissemination of false advertisements concerning his said ,preparation "Rosse Rheuma Tabs" by the United
States mails and by various other means in commerce, as commerce
is defined by the Federal Trade Commission Act; and respondent
has also disseminated and is now disseminating and has caused and
is now causing the dissemination of false advertisements concerning his :mid preparation by various means for the purpose of inducing, and which are likely to induce, directly or indirectly, the
purcha:::e of his said preparation in commerce, as commerce i~ defined
by the Federal Trade Commission Act.
Among and typical of the false statements and representations
contained in the aforesaid advertisements, disseminated and caused
to be disseminated as aforesaid, are the following:
l\Iy rheumatism disappeured, and I um def>ply grateful to you, even though:
I was very dissatisfied at first; I felt lt would not help, but after three weeks
I leal'!led the value ol' the tablets • • •. I can now do all my work and
I am well mtisfied and happy.
It is three years since your tablets t'id me of rheumatism.
lily rheumatism, God be praisetl, never returned. It is all of nine or ten
years. I am 78 now, do my own house and garden work. I will feel thankful to you as long as I live.
I wish to write In regar1l to your Rheuma Tabs. They have rellen•d me
entirely and I don't feel a sign of rh'eumatlsm. I am able to work every
day and sleep thPn at night. Your tablets are wonderful and surely worth
the money' I paid for them.
I am glad and thankful that I used your good tablets. I could not walk
up or down the church stairs, but now I am able to llo it without difficulty.
It you have pains In your limbs, or, If your joints are very sensitive, I!
you have suffered torture with the chunge of tli'e wt>ather, now you have an
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opportunity to obtain this simple and cheap remedy which brought relie! to
hundreds o! other people.
It is all o! 14 years ago that I bad a bad case o! rheumatism. I doctored
and spent a lot o! money, but it grew worse. I was so bad and my pains
so great that my wife bad to dress and undress me like a ch'lld. I heard of
your Rosse Rheuma Tabs. You sent me a package and in two weeks I had
lost my pains. I am deeply grateful and consider yours an excellent remedy
tor rheumatism.

PAR. 4. Through the use of the statements and representations
hereinabove set forth and in other statements and representations
not specifically set out herein, all of which purport to be descriptive
of the therapeutic properties of said preparation, respondent represents, directly and by implication, that his said product "Rosse
Rheuma Tabs" is a cure or remedy for rheumatism, rheumatic pains,
and sensitive joints and constitutes a competent and effective treatment therefor, and that it will relieve the pain attendant upon such
conditions for a longer period of time than any other preparation.
PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, respondent's product
"Rosse Rheuma Tabs" is nothing more than a laxative and diuretic
having mild analgesic properties. Such product has no curative
action on the underlying factors that cause rheumatic pains. Respondent's product is not a cure or remedy for rheumatism, rheumatic
pains, or sensitive joints and has no therapeutic value in the treatment of such conditions in excess of furnishing temporary relief
from tli.e symptoms of pain. The ingredients of this preparation
are similar to thcise found in many other like preparations and this
preparation luis no special therapeutic properties which would permit
it to relieve pain more quickly or for a longer period of time than
many other preparations of a similar nature now on the market.
PAR. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, and others of a similar nature, disseminated as aforesaid, has had and now has, the tendency and capacity to, and does, mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such false statements, r£>presentations, and advertisements
are true, and to induce a substantial portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase respondent's preparations.
PAn. 7. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
43M2tl"'-42-vol. 38-M
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on December 20, 1940, issued, and on
December 21, 1940, served its complaint in this proceeding upon respondent Edward C. Rose, charging the said Edward C. Rose, individually and trading under the style and firm name of Rosse Products Co., with unfair and deceptive acts and practices in commerce
in violation of the provisions of said act.
After issuance of said complaint and the filing of respondent's
answer, the Commission, by order entered herein, granted respondent's motion for permission to withdraw said answer and to substitute therefor an answer admitting all the material allegations of fact
set forth in said complaint and waiving all intervening procedure
and further hearing as to said facts, which substitute answer was
duly filed in the office of the Commission. Thereafter this proceeding regularly ~arne on for final hearing before the Commission on
said complaint and substitute answer, and the Commission, having
duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts ancl its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Euward C. Rose, is an individual trading under the style and firm name of Rosse Products Co., with his
principal place of business located at 2708 ·west Farwell Avenue,
'
Chicago, Ill.
PAR. 2. Acting in his individual capacity and trading under the
style and firm name of Rosse Products Co., respondent is now, and
for more than 1 year last past has been, engaged. in the adve,rtising,
sale, and distribution, in commerce between and among the various
States of the United States, of a medicinal preparation designated
as "Rosse Rheuma Tabs." Respondent causes said medicinal preparation, when sold, to be transported from his place of business in the
State of Illinois to purchasers thereof located in various other States
of the United States, and he maintains, and at all times mentioned
herein has maintained, a course of trade in the said medicinal preparation, designated as aforesaid, in commerce between and among the
various States of the United States. ·
PAn. 3. In the course and conduct of his aforesaid business, respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning his said preparation, "Rosse Rheuma Tabs," by the United
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States mails and by various means in commerce, as commerce is
defined by the Federal Trade Commission Act; and respondent has
also disseminated and is now disseminating, and has caused and is
now causing the dissemination of, false advertisements concerning
his said medicinal preparation by various means for the purpose of
inducing, and which are likely to induce, directly or indirectly, the
purchase of his said medicinal preparation in commerce, as commerce
is defined by the Federal Trade Commission Act.
Among and typical of the false statements and representations
contained in the aforesaid advertisements, disseminated and caused
to be disseminated as aforesaid, by the United States mails, and by
various other means in commerce, are the following:
l\fy rheumatism disappeared, and I am deeply grateful to you, even though
I was very dissatisfied at first; I felt it would not help, but after three week~
I learned the value of the tablets * * *. I can now do all my .work and
I am well satisfied and happy.
It is three years since your tablets rid me of rheumatism.
My rheumatism, God be praised, never returned. It is all of nine or ten
years. I am 78 now, do my own bouse and garden work. I will feel grateful
to you as long as I live.
I wish to write in regard to your Rheuma Tabs. They have relieved me
entirely and I don't feel a sign of rheumatism. I am able to work every day
and sleep then at night. ~our tablets are wonderful and surely worth the
money I paid for them.
I am glad and thankful that I used your good tablets. I could not walk
up or down the church stairs but now I am able to do it without difficulty.
If you have pains in your limbs, or, if your joints are very sensitive, if you
have suffered torture with the change of the weather, now you have an oppor·
tunity to obtain this simple and cheap remedy which brought relief to hundreds of other people.
It is all of 14 years ago that I had a bad case of rheumatism. I doctored
and spent a lot of money, but it grew worse. I was so bad and my pains so
great that my wlfe had to dress and undress me like a child. I heard of your
Rosse Rheuma Tabs. You sent me a package and in two weeks I had lost
my pains. I am deeply grateful and consider yours an excellent remedy for
rheumatism..
PAR. 4. Through the use of the statements and representations
hereinabove set forth, and in other statements and representations
similar thereto but not specifically set out herein, all purporting to
be descriptive of the therapeutic properties of the aforesaid medicinal
preparation, respondent represents, directly and by implication, that
his said product, "Rosse Rheuma Tabs," is a cure or remedy for
rheumatism, rheumatic pains, and sensitive joints and constitutes a
competent and effective treatment therefor, and that it will relieve
the pain attendant upon such conditions for a longer period of time
than any other preparation.
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PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, respondent's products,
"Rosse Rheuma Tabs," is nothing more than a laxative and diuretic
having mild analgesic properties. Such product has no curative
action on the underlying factors that cause rheumatic pains. Respondent's product is not a cure or remedy for rheumatism, rheumatic pains, or sensitive joints, and has no therapeutic value in the
treatment of such conditions in excess of furnishing temporary relief
from the symptoms of pain. The ingredients of this preparation
are similar to those :found in many other like preparations and this
preparation has no special therapeutic properties which· would permit
it to relieve pain more quickly or :for a longer period of time than
many other preparations of a similar nature now on the market.
PAR. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, and others of a
similar nature, disseminated as aforesaid, has had and now has the
tendency and capacity to, and does, mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such false statements, representations, and advertisements
are true, and to induce a substantial portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase respondent's preparation.

.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all of the material
allegations of fact set forth in said complaint and states that he
waives all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and its
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondent, Edward C. Rose, individually
or when trading under the style and firm name of Rosse Products
Co., or under any other name, his representatives, agents, and employees, directly or through any corporate or other device, in connectior~ with the offering for sale, sale or distribution of his medicinal
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preparation, "Rosse Rheuma Tabs," or any other preparation of substantially similar composition or possessing substantially similar
properties, whether sold under the same name or under any other
name do forthwith cease and desist from directly or indirectly:
1. Disseminating, or causing to be disseminated, any advertisement
by means of the United States mails or by any means in commerce,
as commerce is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference that respondent's medicinal preparation, "Rosse Rheuma Tabs":
(a) Is a cure or remedy for rheumatism, rheumatic pains, or sensitive joints;
(b) Has any curative action on the underlying factors which cause
rheumatic pains.;
( o) Constitutes a competent or effective treatment for rheumatism,
rheumatic pains, or sensitive joints;
(d) Will relieve the pain attendant upon rheumatism or sensitive
joints for a longer period of time than any other preparation of a
similar nature; or
(e) Possesses any therapeutic value in the treatment of rheumatism, rheumatic pains, or sensitive joints, in excess of furnishing
temporary relief from the symptoms of pain;
2. Disseminating, or causing to be disseminated, any advertisement
by any means for the purpose of inducing, or which is likely to induce,
directly or indirectly, the purchase in commerce, as commerce is
defined in the Federal Trade Commission Act, of said medicinal
preparation, "Rosse Rheuma Tabs," which advertisement contains
any of the representations prohibited in paragraph 1 hereof.
It is further ordered, That the respondent shall within 60 days
after service upon him of this order file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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:MAJESTIC CHINA COMPANY, INC., ART CHINA COMPANY, HERMAN SIEGEL, SIGMUND GLADSTONE AND
JOHN LINDSEY, TRADING AS ART CHINA COMPANY,
AND JOHN H. FEINNE, TRADING AS WINDSOR CHINA
COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA'l'lVl'i
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 871,8.

Complaint, Jlar. 29, 1939-Decision, July 29, 19-U

Where two corporations and four Individuals, who controlled and directed tuetr
policies and practices, engaged, Incident to their offer and sale to retailers
of a business or sales stimulator plan, in interstate sale of chinaware to be
distributed by retailers as premiums, In substantial competition with others
who do not misrepresent their business or disparage their competitors'
products; orally and through stationery, contracts, correspondence, and
advertising media circulated generally(a) Represented that they owned and operated or directly controlled a ponery
plant or factory located at Sebring, Ohio, wherein they manufactured the
chlnaware they sold, and that one of said two corporations was a wholly
owned subsidiary of a concern operating a pottery plant at said point;
When In fact none of them was engaged In manufacturing such cblnaware, all
of which they purchased from said Sebring concern, In which none of them
bad any financial or other interest, and of which corporation in question
was not a wholly owned subsidiary, said Sebring concern having no interest
therein or in the business of said corporations and Individuals, other than
sale of Its products thereto, and Its representations to the trade, made at
their instance and in cooperation with them that some of Individuals concerned were its direct salesmen being false; and, with Intent of diverting
business from a certain competitor to themselves, and well knowing falsity
thereof( b) Represented that such competitor's representative was no longer In business, and that the competitor itself was in the bands of "finance concerns";
and
•
(c) Represented that said competitor bad been selling inferior chinaware of
second grade quality, while representing their own as of a superior grade.
as a result whereof a customer canceled negotiations with such competitor,
whose product was In fact of first quality;
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such false representations were true.
and of causing It because of such mistaken bellef, to purchase their sales
stimulator plan and chinaware In preference to those of competitors, whereby trade was un(alrly diverted from such competitors to them:
Held, That such acts and practices, were all to the prejudice and injury ot the
public and competitors, and constituted unfair methods of competition In
commerce, and unfair and deceptive acts and practices therein.

Before Mr. Edward E. Reardon, trial examiner.
Mr. John M. Russell for the Commission.
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Mr. Harry Bell, of Chicago, Ill., for respondents, with the exception of John H. Feinne, who was represented by Mr. Samuel Feiwell,
of South Bend, Ind.
Co:r.rPLAINT
Purshlant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the Majestic China
Co., Inc., a corporation, Art China Co., a corporation, Herman Siegel,
Sigmund Gladstone, John Lindsey, sometimes known as Jack Lindsey and John H. Feinne, hereinafter referred to as respondent, have
violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect as follows:
P .ARAGRAPH 1. Respondent Majestic China Co., Inc., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of Indiana, with its office and principal place
of bu~iness in the Building and Loan Tower Building in the city
of South Bend, Ind.
Respondent Art China Co. is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of Indiana, with its office and principal-place of business in the Citizens
Bank Building in the city of South Bend, Ind.
Respondent Herman Siegel is an individual and is an officer of the
corporate respondents Majestic China Co., Inc., and Art China Co.
Sigmund Gladstone is an individual and in the employment of the
corporate respondent Majestic China Co., Inc., and is an officer of the
corporate respondent Art China Co. .Tohn Lindsey, sometimes
known as Jack Lindsey, is an individual and in the employment of
the corporate respondent :Majestic China Co., Inc., and is an officer
of the corporate respondent Art China Co. Respondent John H.
Feinne is an individual and an officer of the corporate respondent
l\fajestic China Co., Inc.
Respondents Herman Siegel, Sigmund Gladstone, and John Lindsey, sometimes known as Jack Lindsey, also trade in their own right
under the trade name Art China Co. Respondent John H. Feinne
also trades in his own right under the trade nt\me 'Vindsor China Co.
The above-named individual respondents control and direct the
acts, policies, and practices of said corporate respondents, and all of
Eaid respondents, in doing the acts and things her£>inafter a1l£>ged,
have acted together and in cooperation with each other. The indi'Vidual respondents mnintnin their offices and place of business in the
city of South Bend in the State of Indiana.
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PAR. 2. All of said respondents are now, and for more than a year
last past have been, engaged in the business of offering for sale and
selling to retailers a so-called business or sales stimulator plan, a part
of which consists of chinaware to be distributed by said retailers as
premiums. Respondents cause said chinaware products, when sold
in connection with said so-called sales or business stimulator plan
to be transported from the factory where such products are manufactured located at Sebring, Ohio, to the purchasers thereof located at
various points in the several States of the United States other than
the State of Ohio and in the District of Columbia.
Respondents maintain and at all times mentioned herein have
maintained a constant course of trade in said chinaware products so
sold and distributed by them in commerce between and among the
varions States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their business in said com·
merce as aforesaid, respondents are in active and substantial competition with other corporations, partnerships, and individuals engaged
in the sale and distribution of chinaware products· in commerce between and among the various States of the United States and in the
District of Columbia.
There are, among said competitors, many who do not in any way
misrepresent the nature of their business or make any false or disparaging statements, concerning the products of their competitors.
PAR. 4. In the course and conduct of their business as aforesaid,
and for the purpose of inducing the purchase of said 'so-called sales
or business stimulator plan and the chinaware products used in connection therewith, respondents have, verbally and by means of their
stationery, contracts, correspondence and through advertising media
circulated generally throughout the United States, made many representations as to the nature of their business and said so-called sales or
business stimulator plan and the chinaware products used in connection therewith, and concerning the business status and the products
of their competitors.
Among and typical of the representations so made and used by the
respondents are, in substance, the following:
1. That the respondents will distribute a designated number of
circulars and coupons through house-to-house canvassers in the vicinity or locality of the retail dealer to whom they sell said so-called
sales or business stimulator plan and the chinaware products used in
connection therewith.
2. That respondents or some of them own and operate or directly
control a pottery or factory located at Sebring, Ohio, wherein the
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chinaware products offered for sale -and sold by them are manufactured.
3. That respondent Majestic China Co., Inc., is a wholly owned and
operated subsidiary of Royal China, Inc., a corporation operating
a china pottery or factory at Sebring, Ohio, and that respondent
Majestic China Co., Inc., maintains a branch warehouse in the City
of South Bend, Ind.
4. That certain of respondents' competitors engaged in the sale
and distribution of a similar sales or business stimulator plan, including chinaware products to be used in connection therewith as
premiums, are no longer engaged in the sale and distribution of such
plan but are engaged in an entirely different line of business.
5. That the chinaware products distributed by certain of respondents' said competitors, who are likewise engaged in the sale and distribution of a sales or business stimulator plan using chinaware products in connection therewith as premiums, are "seconds" and inferior
in quality, and that the pottery or factory wherein such chinaware
products are manufactured is not reliable.
PAR. 5. The representations so made and useJ by the respondents
in connection with the offering for sale and sale of their said socalled sales or business stimulator plan and the chinaware products
used in connection therewith are false, misleading, and deceptive and
unfairly defame and disparge the products and businesses of certain
of their competitors. In truth and in fact, in many instances where
sales of said plan have been secured through the representation that
circulars and coupons will be distributed in the vicinity or locality
of the retailer purchasing same, respondents have failed and refused
to distribute such circulars or coupons. None of said respondents
has ever owned and operated, or directly or indirectly controlled, a
pottery or factory located at Sebring, Ohio, or at any other point
where the chinaware products offered for sale and sold by them are
manufactured. Respondent Majestic China Co., Inc., has never been
a subsidiary of, nor has it ever had any connection with, Royal China,
Inc., of Sebring, Ohio, except as a purchaser of products from Royal
China, Inc. The respondent Majestic China Co., Inc., has never
owned, operated, or maintained a warehouse or brunch warehouse in
South Bend, Ind., or at any other point. In truth and in fact, the
competitors referred to by the respondents as being no longer engaged in the sale and distribution of said so-called sales or business
stimulator plan, and the china ware products used in connection therewith as premiums, are still engaged in such business and are in active
and direct competition with the respondents in offering for sale and
selling said plan and said chinaware products. The products of
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those 'competitors of the respondents, which are described and referred to by them as being "seconds" and inferior in quality, are not
of the grade, class, or quality of chinaware products which are commonly referred to and described as "seconds" and are not inferior in
quahty to the products offered for sale and sold by the respondents
but are of the same grade, class, and quality. The pottery or factory
wherein the chinaware products which are sold by competitors in
connection with the sales plan in competition with respondents, and
which are described and referred to by the respondents as "seconds"
or as inferior in quality to the products sold by the respondents, are
made is a reliable pottery or factory which is so recognized by the
industry.
P .AR. 6. The use by the respondents of the foregoing false, deceptive, and misleading statements and represenations in connection with
the offering for sale, sale and distribution of their said plan and said
products in said commerce as aforesaid, has had and now has a
tendency and c'apacity to, and does mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that such false, deceptive, and misleading representations are
irHe, and that respondents will distribute a designated number of
circulars and coupons in the vicinity or locality of the retail dealer
purchasing such plan; that respondents manufacture the chinaware
products offered for sale and sold by them; that respondent Majestic
China Co., Inc., is a subsidiary of Royal China, Inc., and operates a
branch warehouse at South Bend, Ind.; that certain of respondents'
competitors are no longer engaged in business, and that the chinaware products offered for sale and sold by said competitors are "seconds" or inferior in quality and that the manufacturer thereof is not
reliable and causes a substantial portion of the purchasing public,
because of said erroneous and mistaken belief, to purchase respondents' said plan and chinaware products.
As a result, trade has beeii diverted unfairly to respondents from
their competitors in said commerce as described in paragraph 3
hereof who do not in any way misrepresent the nature of their business or make any false or disparaging statements concerning the
products or businesses of their competitors, to the injury of said
competitors and to the injury of the public.
P .AR. 7. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice and injury of the public and
of respondents' competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Feders.l Trade
Commission Act.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on the 29th day of March, A. D.
1939, issued and thereafter served its complaint in this proceeding
upon the respondents named in the caption hereof, charging them
with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance o£ said complaint and
the filing of answers by all respondents, testimony and other evidence
in support of the allegations of the complaint were introduced by
J olm l\1. Russell, attorney for the Commission, and in opposition to
the allegations of the complaint by Harry Dell and Samuel Feiwell,
attorneys for respondents, before Edward E. Reardon, a duly appointed trial examiner of the Commission designated by it to serve
in this proceeding, and said testimony and other evidence were duly
recorded and filed in the office of the Commission.
Thereafter the proceeding regularly came on for final hearing
before the Commission on said complaint, the answers thereto, tM
testimony and other evidence, the report of the trial examiner, and
brief in support of the complaint; and the Commission having duly
considered the matter and being now fully advised in the premises
finds that this proceeding is in the interest of the public an9 makes
this its findings as to the .facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Majestic China Co.; Inc., is a corporation organized under the laws of the State of Indiana with its office
rmd principal place of business in the city of South Bend, Ind.
Respondent Art China Co. is a corporation organized under the
laws of the State of Indiana with its office and principal place of
business in the city of South Bend, Ind.
Respondents Herman Siegel, John Lindsey,. sometime~ known as
Jack Lindsey, and John H. Feinne are officers of the Majestic China
Co., Inc., and respondent John H. Feinne was also engaged in trade
under the trade name 'Vindsor China Co. from some time in A. D.,
1937 up to January, A. D. 1938.
Respondent Sigmund Gladstone is in the employ of respondent
Majestic China Co., Inc., and is also an officer of the respondent Art
China Co.
Respondent John Lindsey is an officer of respondent Art China
Co. and also trades in his own right under the trade nam~ Windsor
China Co.
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The individual respondents hereinbefore named control and direct
the acts, policies, and practices of the corporate respondents and all
of said individual respondents in doing the acts and things hereinafter set forth have acted together and in cooperation with each
other.
PAR. 2. All of the respondents are now and were during the last
past 3 years engaged in the business of offering for sale and selling
to retailers, a so-called business or sales stimulator plan, a part of
which consists of chinaware to be distributed by said retailers as
premiums. Respondents cause and have caused said chinaware, when
sold in connection with said so-called sales or business stimulator
plan, to be transported from the :factory where such products are
manufactured, located at Sebring, Ohio, to the purchasers thereof
located at various points in the several States of the United States
other than the State of Ohio.
Respondents maintain and at all times mentioned herein have
maintained a constant course of trade in said chinaware so. sold and
distributed by them in commerce between and among the various
States of the United States.
PAR. 3. Respondents, in the course and conduct of their said business, are and have been in active and substantial competition with
other corporations, partnerships, and individuals engaged in the sale
and distribution of chinaware in commerce between and among the
various States of the United States.
There are many of respondents' competitors who do not in any way
misrepresent the nature of their business or make any :false or disparaging statem~nts concerning the products of their competitors.
PAR. 4. Respondents, :for the purrJose o£ inducing the purchase of
their so-called sales or business stimulator plan and the chinaware
used in connection therewith, have orally and by means of their
stationery, contracts, correspondence, and through advertising media
circulated generally throughout the United States made many :false
and misleading statements and representations as to the nature of
their business, and concerning the business status and the products
of their competitors. Among and typical of such statements and
representations nre the following:
1. That they or some of them own and operate or directly control a.
pottery plant or factory located at Sebring, Ohio, wherein the chinaware offered for sale nnd sold by them is manufactured.
2. That respondent Majestic China. Co., Inc., is a wholly owned
subsidiary of Royal China, Inc., a. corporation operating a. pottery
plant at Sebring, Ohio.
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3. They have made disparaging statements concerning the products
of certain of their competitors and represented that such competitors
were no longer engaged in business.
PAn. 5. None of the respondents is engaged in manufacturing
chinaware sold by any of them and at no time has any of the respondents owned, operated, or controlled a factory or plant engaged
in manufacturing chinaware. Respondents purchase all of the
chinaware sold by them from Royal China, Inc., which company
manufactures said chinaware at its plant located at Sebring, Ohio.
PAR. 6. None of the respondents own any stock in Royal China,
Inc., or have any financial or other interest in said company. Respondent Majestic China Co., Inc., is not a wholly owned subsidiary
of Royal China, Inc. Royal China, Inc., owns no stock of the respondent Majestic China Co., Inc., or of the respondent Art China
Co. nor has it any financial or other interest in either of respondent
corporations or in the business of any of the respondents other than
selling its products to said respondents. Royal China, Inc., at the
instance of respondents John H. Feinne, Herman Siegel, John Lindsey, and Sigmund Gladstone and in cooperation with said respondents, in soliciting the sale of chinaware to respondent's trade, represented to such trade that said respondents or some of them were
its direct salesmen, when in fact neither of said respondents were
ever salesmen for said company.
PAR. 7. Independent Merchants Guild, one of respondents' competitors, which is represented by Joseph C. Sommers, is engaged in
selling a so-called business or sales stimulator plan and chinaware
to be used in connection therewith to customers located in various
States of the United State:3. The C. A. Pearson Co., located in St.
Paul, Minn., for about 4 years used the so-called business or sales
stimulator plan of the said Independent Merchants Guild and purchased from said Independent Merchants Guild the chinaware used
in connection therewith. In May or June, A. D. 1937, respondent
Sigmund Gladstone, acting on behalf of all of the respondents, called
upon E. F. Cedarholm, president and general manager of the C. A.
Pearson Co., and endeavored to sell said company respondents' socalled business or sales stimulator plan and chinaware to be used in
connection therewith and, upon being told that the Pearson Co. was
using the business or sales stimulator plan and china ware of the Independent Merchants Guild, stated that Sommers was no longer in
business and that the Independent Merchants Guild was in the hands
of "finance concerns" and that Sommers and the Independent Merchants Guild had been selling inferior chinaware that was of second
grade quality. At the time said statements were made and ever since
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that time the Independent Merchants Guild and Joseph C. Sommers
were actively engaged in their regular business as herein set forth,
which fact was known to the respondent Sigmund Gladstone at the
time he made the statements hereinaboYe referred to. The said statements were made by him for the purpose of diverting business from
the Independent Merchants Guild to respondent Majestic China Co.
Respondent Sigmund Gladstone's statement concerning the quality
of the chinaware sold by the Independent Merchants Guild was untrue and said respondent well knew at the time he made said statement that same was untrue.
The Independent Merchants Guild purchases all of the china ware
used and sold by it from the manufacturer thereof, the Stetson China
Co. Before any chinaware is shipped to the Independent Merchants
Guild, it is examined by the superintendent of the Stetson China Co.
and all of the chinaware so shipped is what is known as first grade
or first class. The C. A. Pearson Co., during the 4 years it purchased chinaware from Independent Merchants Guild, never had
any complaints from any of its customers concerning said chinaware
and no flaws were ever found in any of same, which was always first
grade. The general manager of the largest china company in the
'world examined the chinaware of the Independent Merchants Guild
and found it to be of the first quality.
The Downer Grocery Co. conducts its wholesale grocery business
in Parkersburg, "\V. Va. Respondent J olm H. Feinne, acting on behalf of all of the respondents, called upon this company for the purpose of selling it respondent Majestic China Co.'s so-called business
or sales stimulator plan and china ware to be used in connection therewith and stated that the Independent Merchants Guild's chinaware
was of an inferior grade while that of his company was of a superior
grade. As a result of these statements the Downer Grocery Co. canceled its contemplated negotiations with the Inde.pendent Merchants
Guild.
PAR. 8. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations has had, and now
has, the tendency and capacity to, and does, mislead and deceive
a substantial portion of the purchasing public into the erroneous
and mistaken belief that such false, deceptive, and misleading representations are true and that respondents manufacture the chinaware
offered for sale and sold by them, that respondent Majestic China
Co., Inc., is a subsidiary of Royal China, Inc., that certain o£ respondents' competitors are no longer engaged in business and that
the chinaware products offered for sale and sold by said competitors
are "seconds" or inferior in quality and causes a substantial portion
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of the purchasing public because of such erroneous and mistaken belief to purchase respondents' business or sales stimulator plan and
chinaware used in connection therewith in preference to making
such purchases from their competitors, and as a result thereof trade
has been unfairly diverted from such competitors to the respondents.
CONCLUSION

The aforesaid acts and practices of the respondents are all to the
prejudice and injury of the public and of respondents' competitors
and constitute unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce within the intent and
-meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of respondents, testimony, and other evidence taken before Edward E. Reardon,
a duly appointed trial examiner of the Commission designated by it
to serve in tllis proceeding, in support of the allegations of the complaint and in opposition thereto, the report of the trial examiner
thereon and brief in support of the complaint, and the Commission
having made its findings as to the facts and its conclusion that the
respondents have violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That respondents Majestic China Co., Inc., and Art
China Co., their officers, directors, representatives, agents, and employees, and respondents Herman Siegel, Sigmund Gladstone, and
John Lindsey, sometimes known as Jack Lindsey, individually and as
officers and employees of the Majestic China Co., Inc., and trading
as Art China Co., or trading under any other trade name, and respondent John H. Feinne, individually and as an officer of Majestic
China Co., Inc., and trading as ·windsor China Co., or trading under
any other trade name, their representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of their business or sales
stimulator plan and chinaware in commerce as "commerce" is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from:
1. Representing in any manner that respondents, or any one or
more of them, own and operate or control a pottery or factory wherein
chinaware products are manufactured unless and until such respond-
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ent or respondents own and operate or directly and absolutely coritrol
the pottery or factory wherein such products are manufactured.
2. Representing that respondent Majestic China Co., Inc., is a
wholly owned subsidiary or a subsidiary of Royal China, Inc., or
has any connection therewith other than that of a purchaser and distributor of the products of Royal China, Inc.
3. Representing that competitors of respondents, or of any one
or more of respondents, have discontinued certain business activities
when such competitors are engaged in such business activities.
4. Representing that products of such competitors are "seconds"
or are inferior to first quality merchandise, when such products are
of first quality.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
they have complied with this order.
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IN THE MATTER OF

LOUIS ESTRIN, CHARLES ESTRIN, SIDNEY ESTRIN,
ESTHER ESTRIN AND DELLE ESTRIN, TRADING AS
HUDSON FUR DYEING COl\IPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3951.

Complaint, Nov. 15, 1939-Decision, Ju!y 29, 1941

\Vhere five partners engaged, in New Jersey, as successors to similarly named
corporate business, in dyeing, for fur dealers, garment manufacturers,
and others in New York City, rabbit furs or peltries untler process which
was intended to and did result in a product simulating genuine seal,
and Hudson seal, or, as generally understood in the trade, seal-dyed
muskratStamped each peltry dyed by them with the words "Hudseal Dyed Coney,"
unless otherwise directed, and supplied with eacl:r 50 peltry lot-the number usually required for a coat-to be attached to garments made therefrom, cloth labels bearing the inscription "HUDSEAL Seal-Dyed Coney Trade
l\lark Reg. • • • Super Quality," and cardboard tags similarly inscribed, for the better grude, and tags bearing the words "SATINSEAL
Registered Seal Dyed Coney Hndseal Process" with similar lots of poorer
quality;
With result that a substantial proportiOn of the pm·chasing public were
caused to believe that such: contraction of words "Hudson Seal" was intf•nded to mean Hudson seal or muskrat fur dyed to resemble seal, and
with tendency to cause members of. the purchasing public, confused thereby,
to call upon the sales person for an explanation of the terms used, thus
placing in the hands of others an instrumentality whereby they might
mislead and deceive members of the purchasing public into th'e erroneous
belief that garments thus labeled were made from peltries of seal or
muskrat or other animals more desirable than rabbit peltries, and that
they were of greater value and better quality than. rabbit furs:
Held, That such· acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
decE'ptive acts and practices in commerce.

Defore },fr. Lewis 0. Russell, trial examiner .
.1/r. Joseph 0. Feh.r for the Commission.
[{oehler, Angenblick & Freedrnam., of Newark, N.J., for respondents.
Col\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority wsteJ in it by said act, the Federal
Trade Commission, having reason to believe that Louis Estrin,
Charles Estrin, Sidney Estrin, Esthe~ Estrin, and Delle Estrin,
individuals, trading
Hudson Fur Dyeing Co. have violated the
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43il5:!6m-42-vol. 33--51

7'98

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33l<',T. C.

provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondents, Louis Estrin, Charles Estrin, Sidney
Estrin, Esther Estrin, and Belle Estrin, are now and for more than
1 year last past have been engaged in the business of processing and
dyeing rabbit peltries under the trade name of Hudson Fur Dyeing
Co. with their principal office and place of business located at 29
Congress Street in the city of Newark, in the State of New Jersey.
PAR. 2. In the course and conduct of their business the respondents
are engaged in the sale and distribution of rabbit peltries dyed to
imitate seal in commerce among and between the various States of
the United States, and also in the processing and dyeing of rabbit
peltries to imitate natural seal for various customers. In the conduct of this business, the respondents cause said customers who are
located in various States of the United States other than the State
of New Jersey, to ship rabbit peltries from their various points of
location to respondents for processing and dyeing. When rabbit
peltries are processed and dyed by the respondents, said respondents
attach to said peltries labels or tags of the Hudson Fur Dyeing Co.
and also furnish labels or tags to be attached to the finished garments, which labels and tags so attached and furnished are hereinafter more fully described. When said peltries are so processed
and dyed the respondents ship said peltries, together with such labels
and tags from their place of business in the State of New Jersey
to purchasers or customers located in various other States of the
United States.
Respondents maintain and at all times mentioned herein have maintained a course of trade in said peltries processed by them and in
labels to be attached to the finished garments in commerce among and
between the various States of the United States and in the District
of Columbia.
PAR. 3. In the course and conduct of their business, as aforesaid,
respondents furnish labels and tags to purchasers or customers for
used on finished garments made from such peltries and also cause
labels or tags to be placed on the peltries processed by them, as
hereinabove described, upon which labels, and tags appear the following representations:
HUDSEAL

(Seal Dyed Coney)
Trade 1\Iark Reg.

• • •

Super Quality
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The word "HUDSEAL" is printed in type 6/16" to 10/16" high,
while the term ''Seal Dyed Coney" is printed in type 2/16" high,
surrounded by a border. There is no difference in the color of the
lettering of any of the lines.
·
Upon another tag or label furnished and used by respondents on
many of their said peltries appear the following representations:
SATIN SEAL
BEGISTERED

Seal Dyed Coney

•••

Hudseal Process

On this tag the words "Seal Dyed Coney" are also in substantially
less conspicuous type than the word "sATINSEAL."
PAR. 4. There is a preference on the part of the purchasing publio
for fur products made from peltries of seal because of their superior
qualities such as pliability, durability, and luster.
By the use of tags or labe~s as set out above which prominently
·display the word "HUDSEAL" with the term "Seal Dyed Coney" in
substantially smaller letters, an impression is created in the minds
of the purchasers and prospective purchasers of the finished products
that said garments are "Hudson Seal" and are composed of seal
peltries.
In the same manner the use of the word "sATINSEAL" in large, conspicuous letters with the qualifying term "Seal Dyed Coney" in substantially smaller letters, as well as the use of the words "Hudseal
Process" on said labels or tags, creates an impression in the minds
of the purchasing public that the finished garments so labeled and
tagged are composed of seal peltries.
The term "Seal Dyed Coney" as used by the respondents in connection with the term "Hudseal" or "Satinseal" is not sufficiently known
to the purchasing pub1ic to be readily recognized ns describing rabbit peltries. The term "Satinseal" is a coined or trade name which
is not known to the public and would have no special meaning other
than that garments so designated were composed of seal peltries.
PAR. 5. In truth and in fact the peltries so dyed bearing the labels
and designations, as hereinabove set out, are rabbit peltries dyed to
imitate seal. Said rabbit peltries are inferior to the peltries of seal,
in appearance, pliability, durability, and in the luster of the fur.
PAR. 6. By the use of this practice of furnishing false and misleading labels and tags to customers and causing them to be placed upon
peltries, the respondents place in the hands of uninformed or unscrupulous retail dealers and manufacturers a means and instrumentality whereby said dealers and manufacturers mav deceive or mis-
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lead members of the purchasing public into the erroneous belief that
fur garments made from rabbit peltries are in fact composed of seal
peltries.
PAR. 7. The use by the respondents of the foregoing false and misleading statements and representations on their labels and tags, as
above set out, has had and now has the capacity and tendency to mis·
lead and deceive a substantial portion of the purchasing public into
the erroneous belief th~t garments containing the labels or tags supplied by the respondents are composed of seal peltries. As a result
of such erroneous and mistaken belief, a number of the consuming
public have purchased a substantial volume of garments containing
respondents' labels and tags.
PAR. 8. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and constitute unfair a:p.d deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS

TO THE

FAOTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act;
the Federal Trade Commission, on November 15, 1939, issued and
thereafter served its complaint in the above-entitled proceeding upon
the respondents, Louis Estrin, Charles Estrin, Sidney Estrin, Esther
Estrin, and Belle Estrin, individuals trading as Hudson Fur Dyeing
Co., charging them with the use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing o£ respondents' answer
thereto, testimony and other evidence in support of the allegations of
said complaint were introduced by Joseph C. Fehr, attorney for the
Commission, and in opposition to the allegations of the complaint by
Bernard Freedman, attorney for the respondents, before Lewis C. Russell, an examiner of the Commission theretofore duly designated by it,
and said testimony and other evidence were duly recorded and filed in
the office of the Commission.
Thereafter the proceeding regularly came on for final hearing before the Commission on the said complaint, the answer thereto, testimony and other evidence, r~port of the trial examiner and exceptions
thereto, briefs in support of the complaint and in opposition thereto,
and oral argument of counsel; and the Commission, having duly considered the matter and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this its
findin...,s
as to the :facts and its conclusion drawn therefrom.
I:>
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PARAGRAPH 1. Respondents Louis Estrin, Charles Estrin, Sidney
Estrin, Esther Estrin, and Belle Estrin have since Aprill938 constituted a partnership doing business under the name Hudson Fur Dyeing Co., with their principal place of business at 29 Congress Street,
Newark, N.J. This partnership succeeded to the business of Hudson
Fur Dyeing, Inc., a New Jersey corporation which had its place of business at the same address. Respondents have been, and are now, engaged in the business of dyeing rabbit furs for various fur dealers,
garment manufacturers, and others who have their places of business
in New York, N.Y.
PAR. 2. Respondents' customers in New York in some instances deliver to respondents in New Jersey rabbit furs which they wish dyed,
and in other instances respondents receive such furs from customers in
New York and transport them to their place of business in New Jersey.
After said peltries are dyed they, together with certain tags and labels
furnished by respondents as hereinafter more :fully set out, are transported by respondents from their place of business in New Jersey to
the respective places of business of their customers in New York.
Respondents maintain a constant course of trade in commerce in said
peltries, tags, and labels between the States of New York and New
Jersey.
·
PAR. 3. In the course and conduct of their business respondents
stamp each peltry which they dye, unless the customer otherwise directs, with the words ''Hudseal Dyed Coney." 'Vith each lot of 50
dyed peltries {50 peltries being the number usually necessary for the
manufacture of a coat) respondents supply for the future use of their
customers certain cardboard tags intended to be attached by their customers to garments when made from such peltries and a cloth label
intended to be attached to such garment. The cloth label bears the
following inscription:
HUDSEAL

Seal-Dyed Coney
Trade Mark Reg.

• • •
Super Quality

'fhe word ''Hudseal" appears in large letters and the remainder of the
words on such label are in letters of much smaller size. The cardboard
tag is similarly inscribed except the word "Registered" appears thereon
instead of the term "Trade Mark Reg." Upon receipt by respondents
peltries are graded and the better grade, when dyed, are segregated
into Jots, usually of 50 each, and with eaeh such lot respondents furnish
one each of the above-described tags and labels. The poorer quality
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peltries when dyed are also segregated into similar lots and with each
such lot is furnished a cardboard tag bearing the words:
SATINSEAL

Registered
Seal Dyed Coney
Hudseal Process

Some of the manufacturers who make garments from peltries dyed by
respondents attach the above-described labels and tags to completed
garments which are subsequently sold to members of the purchasing
public. There is no separate specific charge made by respondents for
the tags and labels, the charge therefor being included in the respond·
ents' charges for dyeing the peltries.
PAR. 4. Respondents' process of dyeing rabbit peltries is intended
to, and does, result in a product which when made into a garment for
sale to members of the purcha.sing public simulates in appearance genuine seal and Hpdson seal. Hudson seal is a term generally understood in the fur trade to mean seal-dyed muskrat fur. This term is
understood by a substantial portion of the purchasing public to mean
genuine seal or muskrat fur dyed to resemble seal. Rabbit peltries
dyed to simulate genuine seal or Hudson seal (seal-dyed muskrat) are
considered by the fur trade and by the consuming public generally to
be inferior to either of the products which such seal-dyed rabbit peltries simulate, and there is a preference on the part of the purchasing
public for genuine seal or Hudson seal (seal-dyed muskrat) as comp(lred with seal-dyed coney.
Many members of the purchasing public are not sufficiently familiar
with furs to rely upon their own judgment with respect thereto, and
consequently must, and do, rely upon the representations of manufacturers of or dealers in the fur garments offered for sale. The word
"Hudseal" is a contraction of the words "Hudson Seal," and when used
on tags and labels attached to fur garments simulating genuine seal
and Hudson seal (seal-dyed muskrat) causes a substantial proportion
of the members of the purchasing public to believe that it is intended
to mean Hudson seal. The term "Hudseal" as used by respondents in
connection with the words "Seal Dyed Coney" is contradictory and
creates confusion and uncertainty in the minds of members of the purchasing public as to whether the garment so designated is seal, Hudson
seal (seal-dyed muskrat), or in fact seal-dyed coney. This confusion
and uncertainty tends to cause such members of the purchasing public
to call upon the sales person displaying such garment for an explanation of the terms used and thus places in the hands of others an instrumentality whereby they may mislead and deceive members of the purchasing public into the erroneous belief that the garments thus labeled
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are made from seal peltries, muskrat peltries, or peltries of other animals more desirable than rabbit peltries, and that they are of greater
value and better quality than rabbit furs.
CONCLUSION

The aforesaid acts and practices of respondents as herein found are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondents, testimony, and other evidence in support of the allegations of
said complaint and in opposition thereto taken before an examiner
of the Commission theretofore duly designated by it, report of the
trial examiner and exceptions thereto, briefs in support of the complant and in opposition thereto, and oral arguments of counsel, and
the Commission having made its findings as to the facts and its conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.
It is ordered, That respondents Louis Estrin, Charles Estrin, Sidney
Estrin, Esther Estrin, and Belle Estrin, individuals trading as Hudson
Fur Dyeing Co., or trading under any other name, their representatives, agents, and employees, directly or through any corporate or
other device, in connection with the dyeing or dressing, branding,
labeling, tagging, or advertising in any manner of rabbit peltries distributed or transported by them in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and
desist from :
1. Using the word "Hudseal" as a trade name; trade-mark, or otherwise, or any other 'word or words signifying· or connoting Hudson
seal, either separately or in connection or conjunction with any other _
'word or words, to designate or describe dyed rabbit peltries.
2. Describing peltries in any other way than by the use of the
correct name of the fur as the last word of the description, and when
any dye or blend is used simulating another fur, the true name of the
fur so dyed or treated must appear as the last word of the description
and must be immediately preceded by the word "dyed" or "blended"
compounded with the name of the simulated fur.
It is further ordered, That the respondents shall, within 60 days
after seryice upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE l\fATTER OF
NATIONAL DISTILLERS PRODUCTS CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 1i OF A:-/ ACT OF CONGRESS APPROVED SEP'.r. 26, 1914

Docket .q.q:?5.

Complaint, Dec. 19, 1940-Decision, July SO, 1941

Where a corporation engaged In the manufacture, as a by-product ft·om grain
left after distillation of whiskey of a semisolid poultry feed supplement variously designated as "Produlac Bt•and Semi-Solid Distillers Grains Mash,"
"Semi-Solid Produlac," and "Produlac," and In interstate sale and distl"ibution thereof; by means of letters, circulars, and reprints of testimonial
letters, transmitted through the mail and otherwise-Represented, directly or by implication, that poultry rations frequently are
inadequate and must be supplemented by the addition of vitamins and nutri·
tiona! factors represented as being contained in its said product, and that the
use thereof as a supplement to a diet or ration, regardless of whether said
diet or ration' already contained a sufficient quantity of necessary food elements, would result in a substantial increase of egg production, healthier
poultry, high percentage of hatchability of eggs, and a decrease in the mortality rate, as well as other advantages;
Facts being its said product was but one of a class of dried grain after-distillation remnants made as a by-product in whiskey distilleries and sometimes
referred to as "stillage" or "distillery slop," and did not contain vitamins
and other nutritional factors sufficient to assure aforesaid advantages, which
are the result of many factors, such as breed of poultry, general care, feedIng, and general health of the flock, In addition to diet; and there is no
scientific or other basis for its claim that poultry rations are frequently
inadequate or must be supplemented by the addition of vitamin and nutritional factors said to be contained in its product, or that its said product
made an excellent replacement or substitute for green feeds or creates a
better appetite;
With capacity and tendency to mislead and deceive a substantial portion of the
purchasing public into the erroneous belief that aforesaid representations
were true, and to cause many members of the public, because of said belief
thus engendered, to purchase its said product:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice of thP pub!lc, and constituted unfair and deceptive acts
and practices in commerce.

Mr. D. E. Hoopingarner for the Commission.
Breed, Abbott & Morgan, of New York City, for respondent.
COliiPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that National Distillers
Products Corporation, hereinafter referred to as respondent, has vio-

NATIONAL DISTILLERS PRODUCTS CORP.

804

805

Complaint

lated the provisions of said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public interest, hereby issues its complaint, stating its charges in that respect
as follows:
r ARAGRAPH 1. Respondent, National Distillers Products Corporation, is a corporation organized, existing, and doing business under
and by virtue of the laws of the State of Virginia, with its executive
offices at 120 Broadway, New York, N.Y., and a distillery and factory
at Cincinnati, Ohio, in which it prepares and from which it ships into
various States of the United States a poultry feed supplement, hereinafter described. Respondent now is, and for more than 2 years last
past has been, engaged in the sale and distribution of said poultry feed
supplement variously designated as "Produlac Brand Semi-Solid Distillers Grains Mash," "Semi-Solid Produlac, and Produlac." Said
product is a byproduct made from grain used in the distillation of
whiskey commonly referred to as "distillery slop."
In the course and conduct of its said business, respondent causes its
said product, when sold, to be transported from its plant and factory
in the State of Ohio to the purchasers thereof located in various States
of the United States and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in its said product in commerce among and between the various States of the United States and in· the District of Columbia.
PAR. 2. In the course and conduct of its said business, and for the
purpose of inducing the purchase of its said product, respondent has
made unwarranted, grossly exaggerated, and misleading representations with respect to the nature and efficacy of its said product. Such
representations have been and are being made by means of letters,
circulars and reprints of testimonial letters, transmitted by mail and
otherwise throughout the various States of the United States (except
into and in certain States where respondent has been compelled by
requirement of statutes relating to poultry feeds to modify its said
representations). Among and typical of such unwarranted, grossly
exaggerated, and misleading representations are the following:
Semi-Solid Produlac is a most appetizing, supplementary feed with specific
conditioning and stimulating values which are particularly valuable for poultry,
<lucks and turkeys. It assures greater egg production, increased hatchability, and
decreased mortality. With chicks, poults and ducklings, quicker and better gains,
improYed quality, with better livability follow its feeding.
Semi-Solid Produlac Is lllost appetizing and makes the balance of the ration
more palatable. Its simulating factors cause the greater assimilation of the
nutrients in the ration which naturally results In increased l'gg production, higher
percentage of hatchability, and faster, more economical gains with Increased
yitality in growing birds. 'l'he improved health and increased ·vitality or the
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tlock Is quite apparent. It possesses specifically acting properties which will
restore to normal production birds producing at low levels.
PBonULAo Is an appetizing supplementary feed with conditioning and stimulat·
lng properties which are valuable for poultry, ducks and turkeys. Greater egg
production, increased hatchability and decreased mortality have resulted from
Its use. With chicks, turkey poults and duckUngs, quicker and better gains,
Improved quality and better livability have followed its feeding.
PBonULAc Is appetizing. It makes the balance of the ration more palatable.
Its stimulating values have caused increased egg production, higher percentage
of hatchablllty and faster, more economical gains and increased vitality in
growing birds.
It can, therefore, be quickly appreciated that PRODULAC, not only due to its
appetizing nutritional factors but particularly because of its important biological
value, is an effective supplement to the basic feedstuffs. Bear In mind that its
potency of Vitamins A, B, C, E, and the Increasingly important Vitamin G, makes
for the better health and vitality of the flock, decreased mortality, greater production and reproduction, thus producing better operating results and larger profits.

and the following representations respecting and claims for its said
product:
Great Palatability which creates Improved appetite.
Has invariably increased production of eggs.
Has increased hatches to over 90%.
lias maintained tlocks in constant better health.
Place it before the birds twice daily for 10 to 15 minutes. An improvement In
the health of the birds, Increased egg production and ·larger hatches will soon
be noted.
High biological value due to its content of Vitamins A, B, C, E and G.
Has produced broilers of more uniform weight and of superior quality at less
cost.
Has increased hatchability-in some cases to over 90%.
Has maintained flocks in better health.
Great palatability which helps to create better appetite.
Makes an excellent replacement for green feeds.

Respondent also represents that its product is recommended by certain State authorities and experiment stations.
Through its said circulation and use of the foregoing representations
and others of similar import and meaning not herein set out, respondent
represents and implies that poultry rations generally are inadequate
and must be supplemented by the vitamins and nutritional ·factors
represented and implied as being contained in sufficient quantities or
percentages in its said product; and represents and implies that the
addition of its said product as a supplement to a diet or ration already
containing the necessary footl elements and vitamins results in substantially increased egg production, better health, hatchability of eggs,
decreased mortality, and other advantages set forth in its said
representations.
PAR. 3. The above and foregoing representations and implications
are unwarranted, grossly exag~erated, and misleading. In truth and
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in fact, respondent's said product is merely one of a class of dried grain
after-distillation remnants, a byproduct of distillation, referred to and
commonly called "distillery slop," and it does not have the qualities and
efficacy claimed for it by said aforedescribed representations and implications, in that the quantity and percentage of vitamins contained
therein are not sufficient to produce the results claimed. The claimed
results are not produced by any one factor but are the result of many
contributing factors, including breed, general care, general feeding,
general health of flock, and many other factors in addition to diet.
There is no scientific basis for the representation that respondent's
product makes an excellent replacement for green feeds or a substitute
therefor, and its use does not generally create better appetite or augment the desire for food. Said product is not recommended by any
State authority or experiment station.
PAR. 4. The use by the respondent of. the aforesaid acts, practices,
and methods in connection with the sale and distribution of its said
product in said commerce has the capacity and tendency to, and does,
mislead and deceive a substantial portion of the purchasing public into
the erroneous and mistaken belief that said representations and implications are true, and causes many members of the purchasing public,
because of said mistaken and erroneous belief, engendered as aforesaid,
to purchase respondent's said product.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT,

FINDINGS AS

TO THE

FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act, ·
the Federal Trade Commission on December 19, 1940, issued and thereafter served its complaint in this proceeding upon said respondent,
National Distillers Products Corporation, charging it with the use of
unfair·and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act. Thereafter, a
stipulation was entered into whereby it was stipulated and agreed that
a statement of facts signed and executed by the respondent through its
counsel, Breed, Abbott & Morgan, and W. T. Kelley, Chief Counsel for
the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding and in lieu of testimony in support of the charges stated in the complaint, or in opposition thereto, and that said Commission may proceed upon said statement of facts to make its report, stating its findings as to the facts and
its conclusion based thereon and enter its order disposing of the pro-
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ceeding without the presentation of argument or the filing of briefs.
Thereafter, this proceeding regularly came on for final hearing before
the Commission on the said complaint and stipulation, and said stipulation having been approved, accepted, and filed, and the Commission
having duly considered the same and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, National Distillers Products Corporation, is a corporation organized and existing under the laws of the
State of Virginia, with its executive offices at 120 Broadway, New
York,N. Y.
For more than 2 years last past respondent has been and is now
engaged in the manufacture of various products prepared as byproducts from grain left after the distillation of whiskey manufactured by
respondent. The product which is the subject matter of this action is
a semisolid poultry feed supplement variously designated as "Produlac
Brand Semi-Solid Distillers Grains Mash," "Semi-Solid Produlac, and
Produlac." Said semisolid poultry feed supplement is prepared at a
distillery and factory owned and maintained by respondent at Cincinnati, Ohio, from which said product is shipped into various States of
the United States.
For more than 2 years last past in the course and conduct of its business, respondent has been and now is causing its said product to be
transported from its said distillery and factory in the State of Ohio
to the purchasers thereof located in various States of the United States.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in its said product in commerce among and
between various States of the United States.
PAR. 2. In the course and conduct of its said business, re~pondent
has made, published 1 and caused to be published, by means of letters,
circulars, and reprints of testimonial letters, transmitted by mail and
otherwise throughout various States of the United States, certain
advertising matter containing the following statements, claims, and
representations, for the purpose of inducing and which are likely to
induce the purchase of its said product:
Semi-Solid Produlac is a most appetizing, supplementary feed with specific
conditioning and stimulating values which are particularly valuable for poultry,
ducks and turkeys. It assures greater egg production, increased hatchability,
and decreased mortality. With chicks, poults and ducklings, quicker and better
gains, improved quality, with better limbility, follow Its feeding.
Semi-Solid Produlac is most appetizing and makes the balance of the ration
more palatable. Its stimulating factors cause the greater assimilation of the
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nutrients in the ration which naturally results in increased egg production,.
higher percentage of hatchability, and faster, more economical gains with increased vitality in growing birds. The Improved health and increased vitality
of the flock is quite apparent. It possesses specifically acting properties which
will restore to normal production birds producing at low levels.
PRODULAC is an appetizing supplementary feed with conditioning and stimulatIng properties which are valuable for poultry, ducks and turkeys. Greater egg:
production, increased hatchability and decreased mortality have resulted fro~
its use. With chicks, turkey poults and ducklings, quicker and better gains, improved quality and better livability have followed its feeding.
PRODULAC is appetizing. It makes the balance of the ration more palatable.
Its stimulating values have caused increased egg production, higher percentage
of hatchability and faster, more economical gains and increased vitality lu
growing birds.
It can, therefore, be quickly appreciated that PRODULAC, not only due to its:
appetizing nutritional factors but particularly because of·its important biologicall
value, is an effeclve supplement to the basic feedstuffs. Bear in mind that its;
potency of Vitamins A, B, C, E, and the increasingly important Vitamin G,
makes for the better health and vitality of the flock, decreased mortality, greater
production and reproduction, thus producing better operating results and larger
profits.
Great Palatability which creates improved appetite.
Has invariably increased production of eggs.
Has increased hatches to over 90%.
Has maintained flocks in constant better health.
Place it before the birds twice daily for 10 to 15 minutes. An improvement
in the health of the birds, increased egg p~oduction and larger hatches will soon
be noted.
High biological value due to its content of Vitamins A, B, C, E, G.
Has produced broilers of more uniform weight and of superior quallty at less
cost.
Has increased hatchability-in some cases to over 90%.
Has maintained flocks in better health.
Greater palatability which helps to create better appetite.
Makes an excellent replacement for green feeds.
PAR. 3. Through the aforesaid statements and others of similar import not set out herein, respondent has represented or implied that
poultry rations frequently are inadequate and must be supplemented
by the addition of the vitamins and nutritional factors represented as
being contained in respondent's said product; that the use of respondent's product as a supplement to a diet or ration, regardless of
whether the diet or ration already contains a sufficient quantity of the·
necessary food elements and vitamins, will result in a substantial increase of egg production, healthier poultry, higher percentage o.f
hatchability of eggs, and a decrease in the mortality rate and will
produce the other advantages mentioned in the aforesaid statements.
PAR. 4. Respondent's product is but one of a class of dried grain
after-distillation remnants manufactured in whiskev distilleries- as a
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byproduct of whiskey distillation and sometimes referred to as "stillage" or "distillery slop." Said product does not, in. and of itself, contain a quantity and percentage of vitamins and other nutritional factors sufficient in themselves to assure increased egg production, healthier poultry, higher percentage of hatchability of eggs, decreased
mortality rate, and the other advantages set forth in respondent's said
advertising matter.
Increased egg production, better health of poultry, higher percentage of hatchability of eggs and a decreased mortality rate, and the
other advantages mentioned in said advertising matter as resulting
from the use of respondent's product, are not the result of just one
factor but are the result of many contributing factors, including breed
of poultry, general care, feeding, and the general health of the flock
and many other factors, in addition to diet.
There is no scientific or other basis for a claim, representation or
implication by respondent that poultry rations are frequently inadequate, or that poultry rations in general must be supplemented by the
addition of the vitamin and nutritional factors represented as being
contained in respondent's said product. There is also no scientific or
other basis for the representation that respondent's product makes an
excellent replacement for green feeds or a substitute therefor, and there
is no scientific basis for the claim, representation, or implication that
its use creates a better appetite or augments the desire of poultry for
food,
PAR. 5. The use by the respondent of the aforesaid statements in connection with the sale and distribution of its said product in commerce,
as aforesaid, has the· capacity and tendency to mislead and deceive ·a
substantial portion of the purchasing public into the erroneous and
mistaken belief that said representations and implications are true and
to cause many members of the public, because of said mistaken and
erroneous belief, engendered as aforesaid, to purchase respondent's
said product.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
· are all to the prejudice of the public and constitute unfair and deceptive acts and practices in commerce, within the intent and meaning of
the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and a. stipulation as to
the facts entered into between the respondent herein and W. T. Kelley,
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Chief Counsel for the Commission, which provides, among other
things, that without further evidence or other intervening procedure
the Commission may issue and serve upon the respondent herein findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and the Commissjon having made its .findings as
to the facts and conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent Nation31 Distillers Products Corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale or distribution in commerce, as "commerce" is defined in
the Federal Trade Commission Act, of its semisolid poultry feed supplement sold as "Produlac Brand Semi-Solid Distillers Grains Mash"
and "Semi-Solid Produlac" and "Produlac," or any product of substantially similar composition or possessing substantially similar properties, whether sold under said name or under any other name or names,
do forthwith cease and desist from representing directly or by implication that when fed to poultry such product:
1. Increases egg production, or produces broilers of more uniform
weight and superior quality at less cost, or results in faster and moro
economical growth of poultry and larger profits to the producer.
2. Improves the health and vitality of growing poultry, or increases
the hatchability of eggs, or decreases mortality.
3. Increases the appetite and the ability of such poultry to assimilate foods.
4. Is an effective substitute for green feeds.
It is further ordered, That respondent do forthwith cease and desist
from disseminating, or causing to be disseminated, by means of the
United States mails, or by any means in commerce, as "commerce'' is
defined in the Federal Trade Commission Act, any advertisement
which contains, directly or by inference, any of the representations
prohibited in the preceding paragraphs of this order.
It is further ordered, That respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writing setting forth in detail the manner and :form in which it has complied with this order.

812

NATIONAL DISTILLERS PRODUCTS CORP.

Complaint

IN

THE

MATTER

33F.T. C.
OF

THE C. F. SAUER COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSECS. (a) AND (d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT.
15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 36i6.

Complaint, Sept. 29, 19.39'-Decision, July 31, 19.p

Where a corporation engaged in the manufacture of mayonnaise and salad dressing in its Greenville, S. C., plant, and in manufacture, packaging, or compounding of extracts, spices, tea, pepper, drugs, insecticides, and other commodities at its Richmond, Va., plant, and in interstate sale and distribution
of such products to wholesale grocers, retail chain grocers, and retail grocers ;
(a) Sold its food product of like grade and quality, for use, consumption and
resale within the United States, to some purchasers at higher prices than
those charged to competing purchasers, and !lt differentials varying from approximately 5 percent to 25 percent and such that the net price in some cases
was lower to the retail chain grocer than to the wholesale gt·ocer to such au
extent that the 'former sold products at retail at a price lower than that at
which the wholesaler could purchase such pt·oducts from it, and such that
purchasers charged the lower prices resold products at prices which were
only slightly higher than, as low as, or lowet· than, those at which competing
resellers were able to purchase said products from it, so that the latter were
unable to resell except at a loss or at Insufficient profit, such products, with
the result that such material price differences did antl might injm·e, prevent,
or destroy competition :
Jleld, That said discriminations in pt·ice were In violation of subsection (a) of
section 2 of the Clayton Act, as amended by the Robinson-Patman Act; and
\Vhere said corporation, in consideration of and as compensation for advertising
services and facilities contracted to be furnished or furnished by some customers ln connection with the handling and sale of said food products( b) Contracted to pay and paid various sums, or ln lieu thereof contracted to
Issue and issued credit memoranda ln amounts varying from 5 to 10 percent
of the net prices charged by It, while Issuing no credit memoranda to other
customers, competitive with those compensated as aforesaid, which wet·e
willing and able to fumish such services and facilities, and In some instances
offered to do so, but offers of which were refused by it:
Jleld, That said payments and allowances, as above set forth, were in violation of
subsection (d) of section 2 of the Clayton Act, as amended by the Rob!nsonPatman Act.

Before Mr. John lV. Addison, trial examiner.
Mr. EdwardS. Ragsdale for the Commission.
11/r. SimonMichelet~ of 'Vashington, D. C., for respondent.
AMENDED CoMPLAINT

The Federal Trade Commission, having reason to believe that
the party respondent, named in the caption hereof and hereinafter
I

Amended.

THE C. F. SAUER CO.
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more particularly designated and described, since June 19, 1936,.
has violated and is now violating the provisions of section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, a.pproved June 19, 1936 (U. S. C. title 15, sec. 13), hereby issues its
amended complaint, stating its charges with respect thereto as
follows:

Count 1
PARAGRAPH 1. The respondent, C. F. Sauer Co., is a corporation,
organized and existing under the laws of the State of Virginiat
with its principal office and place of business located at 2,000 'Vest
Broad Street, in the city of Richmond, State of Virginia. The
respondent is engaged in manufacturing, selling, and distributing
numerous grocery products, and owns and operates two manufacturing plants, one located in Greenville, S. C., and one located
in Richmond, V a. Mayonnaise and salad dressing are manufactured
at respondent's plant located in Greenville, and are sold and distributed from said plant, and from respondent's plant at Richmond.
Extracts, spices, tea, pepper, drugs, insecticides and other commodities are manufactured, processed and packaged at, and are sold and
distributed from respondent's plant located at Richmond.
The respondent has sold, and sells, its commodities, in general, to
three groups of customers: wholes_ale grocers, retail chain grocers,
and retail grocers.
Respondent facilitates its sales by the use of a large staff of
traveling salesmen, numbering approximately 70, who travel in
the various States of the United States securing orders, which are
forwarded to .the home office in Riohmond, Va., for execution.
Many additional orders are secured from customers through the
mails after solicitation by salesmen and others.
PAR. 2. Since June 19, 1936, in the course and conduct of its business, the respondent has been and is now manufacturing the aforesaid commodities, in the aforesaid plants, and has sold, shipped,
and does now sell and ship, such commodities in commerce between
and among the various States of the United States from the States
in which its factories are located, across State lines to purchasers
thereof located in States other than the States in which respondent's said plants are located.
PAR. 3. Since June 19, 1936, while engaged, as aforesaid, in commerce among the several States of the United States and the District of Columbia, the respondent has been, and is now, in the
course of such commerce, directly and indirectly discriminating in
price between different purchasers of commoJities of like grade and
435526m-~2-vol.
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quality, whic:b. commodities are sold for use, consumption, and resale
within the several States of the United States and the District of
Columbia, in that the respondent has been, and is now, selling such
commodities to some purchasers at a higher price than the price
at which such commodities are sold to other purchasers generally
competitively engaged with the favored purchasers.
Respondent effects said discriminations by granting and allowing
larger discounts and rebates from list prices and lower net prices
to some of such purchasers than to others. The extent of said discriminations in price varies from differentials of approximately 5
percent to differentials of approximately 33 percent, depending upon
the commodity sold and the customer, or either.
PAR. 4. Dixie Home Stores is a corporation organized and existing,
since approximately May 1937, under the laws of the State of South
Carolina. It is engaged in business as a retail grocery chain, and
has its principal place of business, purchasing agent, and warehouse in Greenville, S. C. It has purchased and received delivery
of approximately $6,000 worth of commodities from respondent each
month from approximately May 1937 to date, which commodities
are destined to be and are distributed by Dixie Home Stores through
its own facilities to approximately 170 retail grocery stores which
it owns and operates. A large number of said stores are located
in all sections of South Carolina and in the western section of North
Carolina, and a few are located in the northeastern section of Georgia. Each of said stores is in competition in those areas with other
persons, firms, partnerships, and corporations, who are similarly
engaged in the grocery business and purchase commodities of like
grade and quality from respondent.
Dixie Home Stores was organized and brought into existence
about May 1937 by merging and consolidating two retail grocery
chains, namely, Dixie Stores and Home Stores, each of which, prior
to consolidation and merger, was an independent corporation organized and existing under the laws of the State of South Carolina.
Home Stores had its principal place of business at Columbia, S. C.,
and Dixie Stores had its principal place of business at Greenville,
S. C., in which latter city Dixie Home Stores now has its similar
facilities and respondent has one of its plants.
Each of said corporations maintained its purchasing agent and
warehouse at their respective principal places of business, where
each purchased and received delivery of approximately $3,000 worth
of commodities from respondent each month from June 19, 1936, to
approximately May 1937, which commodities were destined to be
and were distributed by each, respectively, to approximately 85
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retail grocery stores which each owned and operated. The approximate 85 retail grocery stores of the Home Stores were located in
the central and southern seGtions of South Carolina and in the
northeastern section of Georgia, while the approximate 85 retail
grocery stores of Dixie Stores were located in the northern and
western sections of South Carolina, and the western section of
North Carolina. These stores, although now owned and operated
by Dixie Home Stores, retain their respective names. as Home
Stores and as Dixie Stores in the communities where located.
Approximately the .oame net prices, discounts, and other allowances
granted by respondent to Dixie Home Stores, as hereinafter alleged
in paragraph 8, and in exhibit A, were granted and allowed by respondent to Dixie Stores and to Home Stores, respectively, prior to
consolidation, although respondent sold to Dixie Stores and to Home
Stores, respectively, only approximately one-half the dollar quantity
of commodities now sold to Dixie Home Stores. The Home Stores
and the Dixie Stores through their respective retail stores were, and
the Dixie Home Stores through its retail stores were and are, in competition, in the area where each of such stores is located, with other
purchasers of respondents commodities who pay higher net prices and
receive smaller discounts and other allowances than said Home Stores,
Dixie Stores, and Dixie Home Stores.
·PAR. 5. Approximately the same· net prices, discounts, and other
allowances alleged in paragraph 8 and in exhibit A to have been
granted and allowed by respondent to Thomas & Howard Co.'s have
been, and are being, granted and allowed by respondent to approximately 12 firms and their branches, each of which is engaged in the
wholesale grocery business and the names and locations of which are
as follows:
1. Thomas & Howard Co. of Columbia, S. C., with branches at
Camden, Newberry, and Darlington, S. C.;
2. Thomas & Howard Co. of Greenville, S. C., with a branch at
Seneca, S. C. ;
3. Thomas & Howard Co. of Charleston, S. C., with a branch at
Allendale, S. C. ;
4. Thomas & Howard Co. of Chester, S. C.;
5. Thomas & lim\" ard Co. of Spartanburg, S. C.;
6. Thomas & Howard Co. of Sumter, S. C.;
each of which is a ~orporation organized and existing under the laws
of the State of South Carolina;
7. Thomas & Ikward Company, Inc., of Charlotte, N. C., with
branches at Salisbmy, and Rocky 1\Iount, N. C.;
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8. Thomas & Howard Company of Hickory, N. C.;
each of which is a corporation organized and existing under the laws
of the State of North Carolina;
9. Thomas & Howard Co. of Durham, N. C.;
10. Thomas & Howard Co. of Greensboro, N. C.;

each of which is organized and does business as a partnership;
11. Timberlake Grocery Co. of Thomasville, Ga.;

12. Christiansburg Canning Co. of Pulaski, Va.
The Timberlake Grocery Co. was organized and is doing business as a
corporation under the laws of the State of Georgia, and The Christiansburg Canning Co. was organized and is doing business under the
laws of the State of Virginia; and each of which is referred to, and
known by the trade as Thomas s., Howard Co.'s, although they do not
use the words "Thomas & Howard Co." in the respective names under
which they do busir:ess.
.
Each of said firms purchase from approximately $3,000 worth to
approximately $35,000 worth of commodities from respondent each
year, and the aggregate of the purchases of all of said firms is approximately $300,000 worth per year. Respondent solicits orders from
each of said firms and its branches individually, at their respective
and geographically separated places of business, from purchasing officers who purchase exclusively for their respective firms; and respondent delivers commodities when purchased to their respective individual
warehouses located at their respective places of business.
Each of said firms is a separate, distinct, and independent legal and
business entity, doing business with respondent as aforesaid, yet the
basis upon which respondent grants the same net prices, discounts, and
other allowances to each of said firms and its branches is that respondent considers and treats the purchases of all of them collectively as
constituting the purchases of a single purchaser, and grants to each of
said firms and its branches the net prices, discounts and other allowances which respondent has determined are applicable to a single purchaser who purchases approximately $300,000 worth of said commodities a year upon solicitation at and delivery to a single point.
Although respondent has no such purchaser buying such a volume
under such circumstances, respondent uses a hypothetical purchaser
purchasing under such circumstances as a standard in granting said
preferences to Th(lmas & Howard Co.'s and in refusing to grant
similar preferences to other and competing purchasers, who, as individual firms, do not and cannot purchase such a· volume, under such
circumstances, but who do purchase as great a volume of commodities
in a year as many of said firms.
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·when said firms are considered as a single purchaser, they do .a
volume of business which constitutes a substantial portion of the
entire wholesale grocery business in the States where located, and
they are so strategically located geographically in those States as to
blanket those areas. Each of said Thomas & Howard Co.'s and
branches are in competition, in the area where located, with other
purchasers from respondent who are similarly engaged in the distribution of grocery commodities and who are charged and who pay
:Pigher net prices and receive smaller net discounts and other allowances than said Thomas & Howard Co.'s and branches; and some of.
the customers of each of said Thomas & Howard Co.'s and branches
are in competition, in the areas where such customers are located,
with customers of such other distributors. When all of said Thomas
& Howard Co.'s and branches are treated as a single purchaser and
each is accorded the terms of sale which respondent has determined
are applicable to such a hypothetical purchaser, each of said firms and
its branches exerts in its competitive area the same power that could
be exerted by such hypothetical firm if located in each of such areas-.
PAn. 6. Rose-Phillips Co. is a corporation, organized and existing
under the laws of the State of South Carolina, having its principal
place of business at Greenwood, S. C., and engages in the wholesale
grocery business, buying groceries, vegetables, fruits, and other varieties of food and household commodities and selling such commodities
to retail grocery stores, some of which are in competition with some
of the retail grocery stores of Dixie Home Stores. It serves a large
part of the trade area served by Thomas & Howard Co., of Newberry,
S. C., and to a limited extent it serves the trade area served by Thomas
& Howard Co. of Spartanburg, S. C., and Thomas & Howard Co. of
Greenville, S. C. Rose-Phillips Co. was a purchaser of respondent's
products on June 19, 1936, and continued to be a purchaser of respondent's products for some time thereafter. Rose-Phillips Co.
ceased to purchase commodities from respondent some months after
June 19, 1936, when respondent refused to grant and allow to said
company the same net prices, discounts and other allowances which
respondent granted and allowed to competitors of said company,
namely, the Thomas & Howard Co.'s, and to competitors of said company's customers, namely, Home Stores, Dixie Stores, and Dixie Home
Stores. The foregoing allegations with respect to Rose-Phillips Co.
are equally applicable to many other of respondent's customers and
former customers.
PAn. 7. Some of said discriminations in prices are effected through
the use by respondent of three price lists. Each of said price lists
states the prices at which the respondent instructs its salesmen and
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representatives to quote certain commodities, some of which are on
each list. As to some commodities which appear on each list, a different price is stated in each list, one list stating the lowest price, another
list stating a higher price, and another list stating the highest price
at which such commodities are sold. Such lists are effective concurrently, but each list is used in quoting prices to only certain customers, the customers quoted from each list being mutually exclusive.
Respondent furnishes one or more of such lists to some of its salesmen and representatives together with the names of the customers tQ
be quoted therefrom. The majority of respondent's customers are
quoted prices from the list containing the highest prices; a smaller
number of customers are quoted from the list containing prices lower
than those contained in the first; and the smallest number of customers
are quoted from the list containing the lowest prices. R-espondent
secures the enforcement of such policy by threatening to discharge
and discharging. any salesman who deviates therefrom by quoting a
customer from any list other than the one specified by the respondent
or who informs a customer of the existence of a list price lower than
the list price specified by respondent to be quoted to that customer.
PAR. 8. Specific illustrations of said discriminations are as follows,
to wit: Respondent sold miscellaneous spices of like grade and quality
to the following purchasers at the following prices; to Dixie Home
Stores at a net price of 40 cents per dozen packages; to Milner Stores,
which is a retail grocery chain located in various sections of North
Carolina, at a net price of 50 cents per dozen packages; to McGee &
Bleckley, Anderson, S.C., Rose-Phillips Co. of Greenwood, S.C., and
many other wholesale grocers, at a net price of 60 cents per dozen
packages. Respondent, therefore, sold such spices to Dixie Home
Stores at a price which is 20 percent less than the price to Milner
Stores, and more than 33 percent less than the price to McGee &
Bleckley, Rose-Phillips Co. and many others; and to Milner Stores at
a price approximately 17 percent less than the price at which it sold
such spices to McGee & Bleckley and many other purchasers.
Respondent sold Sauer's Salad Dressing of like grade and quality,
in pint sizes to the following purchasers at the following prices: to
Dixie Home Stores at a net price of $1.65 per dozen; to Rose-Phillips
Co., and many others, at a net price of $2.01 per dozen. Respondent,
therefore, sold such salad dressing to Dixie Home Stores at a price
which is approximately 18 percent less than the price to Rose-Phillips
Co. and many other purchasers.
Respondent sold No.5 Vanilla of like grade and quality to the following purchasers at the following prices: to the Thomas & Howard
Co.'s at a net price of $1.45 per dozen; to Augusta Grocery Co., of
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Augusta, Ga., Seneca Grocery Co., Rose-Phillips Co., Talmage Bros.,
& Co., Inc., of Athens, Ga., and many others, all of whom are wholesale grocers, at a net price of $1.67. Respondent, therefore, sold such
extracts to said Thomas & Howard Co.'s at more than 13 percent less
than to Augusta Grocery Co., Seneca Grocery Co., Rose-Phillips Co.,
Talmage Bros. & Co., Inc., and many other purchasers. Further illustration of said discriminations are shown in a comparative table,
marked "Exhibit A," attached to and hereby made a part of this
,complaint. Each of the firms listed in exhibit A are or have been
purchasers of respondent. In each specific illustration of respondent's
discriminations in prices alleged above, and in exhibit A, the sales
to the favored and the unfavored purchasers accruing during an interval of time during which there was no upward or downward movement in the prices of said commodities.
PAR. 9. The effect of the discriminations in prices as hereinbefore
set forth may be substantially to lessen competition in the sale and
distribution of the said commodities in the respective lines of commerce in which respondent and its customers are engaged, and has
been, and may be, to injure, destroy, or prevent competition in the
sale and distribution of said commodities with the respondent and
with its customers who receive the benefi.ts of such discriminatory
prices.
PAR. 10. Such discriminations in prices by respondent between different purchasers of goods of like grade and quality in interstate commerce in the manner and form aforesaid are in violation of the provisions of section 2 (a) of the act described in the preamble hereof.
OoW~,t ~

PARAGRAPH 1. Paragraphs 1, 2, 4, 5, and 6 of count 1 are hereby referred to, and by that reference incorporated herein as fully and
completely as they would be if set forth herein verbatim.
PAR. 2. While engaged in commerce in the conduct of its business,
and in the course of such commerce, as above alleged and described,
respondent is now and has been, subsequent to June 19,1936, engaged in
manufacturing, processing, and packaging such commodities for sale,
and E:elling such commodities to customers competitively engaged with
each other in the handling, offering for sale, and sale of such commodities to consumers, and to others for resale to consumers; and the respondent contracts to pay and pays to some, but not all, of such customers, and to representatives of some, but not all, of such customers
for the benefit of the customers represented, valuable consideration, in
the form of credit memoranda, checks, and otherwise, in consid~ration
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·of and as compensation for transportation and advertising services and
facilities, contracted to be furnished and furnished by and through
-such customers directly, and by such customers acting through such
repref.entatives in connection with the handling, offering for sale, and
-sale of said commodities as have been theretofore sold by respondent
to them.
PAn. 3. Respondent makes such payments as compensation for advertising services and facilities in connection with the offering for
sale, and sale of such commodities on at least two bases, namely:
. 1. On a basis of a percentage of the net cost of the commodities
purchased;
2. On a basis of a definite fixed sum, the amount of which is not
-calculable by any determinable method.
Snch payments are not available on proportionally equal terms to all
customers competing in the distribution of euch commodities, in that:
1. The same was not available, for example, to the following customers of respondent: J. Drake Edens, Columbia, S. C.; Standard
Grocery Co., Greenwood Jitney Jungle, Inc., Miller Stores, all of
Greenwood, S. C.; and P. P. Pearson and Williams Piggly Wiggly
Store of Gastonia, N. C.
2. 'With reference to payments calculated on the basis of a percentage of the net cost of the commodities purchased, respondents grant to
some of such customers receiving such payments a greater percentage
than to others, and to some of such customers such percentage is not
available at all. For example, respondent sells Dukes Mayonnaise in
pint sizes to Thomas & Howard Cos. and grants them payment of
5 percent and 5 percent; and also to Dixie Home Stores; Lip'scomb
& Russell Co. of Greenville, S. C.; McGee & Bleckley and Anderson
Hardware Co. of Anderson, S. C.; Augusta Grocery Co., of Augusta,
Ga.; Talmage Bros. & Co., Inc., of Athens, Ga.; The Great Atlantic &
Pacific Tea Co., of Charlotte, N. C., and many others, and grants them
payments of only 5 percent.
RPspondent sells Sauer's Salad Dressing and miscellaneous spices to
Dixie Home Stores, and grants it payments of 5 percent; and also to
Lipscomb Russell Co., McGee & Bleckley, Anderson Hardware Co.,
Augusta Grocery Co., Copeland Grocery Co., of Elberton, Ga., Seneca
Grocery Co., o:f Seneca, S. C., and many others, and grants them no
payments on such purchases.
3. 'Vith reference to the payments made on a basis of a definite fixed
sum, the amount of which is not calculable on any determinable basis;
the respondent grants to some of such customers receiving such payments a greater sum than to others, and to some of such customers,
such payments are not available at all.
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For example, the respondent pays to the following customers
directly and through the representatives of such customers for the
benefit of the customers represented:
Charlotte, N. C.:
Retail Grocers Association ______________________
Independent Food Dealers Association ___________
Washington, D. C.:
Nation-,Vide Stores----------------------------·
Dlstrict Grocery Stores------------------------Richmond, Va.:
1\lonogram Food Stores _________________________
Richmond Food Stores_________________________
Sunny South Stores----------------------------

$40 per month.
$2:l per month.
5 percent on net purchases.
$40 per month.
5 percent on net purchases.
Do.
$380 per year.

The payments made to customers directly or to the representatives of
such customers for their benefit on a percentage basis as illustrated
above are set out for the purpose of comparison.
Further illustrations as to the amounts of such payment made to
competing customers of respondent as compensation for advertising
services and facilities are set out in exhibit A.
P.m. 4. Respondent pays compensation to some of such customers
for transportation services and facilities in connection with the handling of such commodities by making deductions from invoice prices
on the face of the invoice, and such deductions are made under the
follo·wing circumstances.
As a general practice and policy, the prices which respondent quotes
and which appear on its invoices include the cost of transportation by
common carrier to customers, and a common carrier is usually employed
which receives its lawful charges from respondent or from the customer. ·when a customer pays the transportation charges to the com·
mon carrier, such charges are deducted from the invoice prices at the
time the customer makes remittance to respondent.
Snme of respondent's customers use trucks to deliver merchandise
from. their respective places of business to purchasers who are located
in the neighborhood of Greenville, S.C., and Richmond, Va., in which
cities respondent's plants are situated. Sometimes respondent's customers have trucks in those cities for the purpose of receiving goods
from suppliers and transporting them to their respective places of
business, and such goods do not require the total capacity of such
trucks.
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"A"

Approximate net delivered prices to preferred and nonpreferred customers after
deduction of (I) trade discounts and (I I) advertising allowances
I Column I below Is then et price alter deducting the trade discounts. Column II below Is the net price after
deduction or trade discounts and advertising allowances]

Customer classification
Retailers

Product
Dixle·Ilome
Stores

Milner
Stores

Wbolesa.lers

----------Others'

Thomas&
Howard

Others •

---- - Column N 0------·---------------- ___ • _ I
II
I
II
I
I
II
II
I
II
--------------Sauer's Salad Dressing:
Quarts.-------------------------__
Pints.•.• _____ • ______________ • ______
Duke's Mayonnaise:
______ ----------------------a-ounce
4-ounce ••••••
_. _________ • _____ •• ____
8-ounce. --- ___ •• ____________ ••• _____
Pints. __ •• -------------------- _____
Quarts._. ____ • ____ •• ___ ------.-.-.PureNo.2
extracts:
Van!lla. ______ : _____________
No.2 Lemon •• _____________________
No.5 Vanilla. _______________ _.______
No.5 Lemon.______________________
Miscellaneous spices:
Ground ginger ___ -----------------Ground mustard------------------Ground red pepper ••••• -----------Groundpowder
tumeric-------------------Curry
______________________
Cream of tartar-------------------C!'lery seed. ___ -------------------Celery sult. ---------------- ___ -----

$2.70 $2.57
1. 65 1.57

$3.25
------ ............
------ ----·- 2.01

1. 33
2.61
4.40

,6g
• 73
. 73 $0~77" $ii~77" .77
1.26 1.33 1.33 1.33
2.48 2.61 2.61 2.61
4.18 4.40 4.40. 4.40

• 77
. 77
1.67
1.67

.73
. 73
1. 59
1.59

............

.40

.38

.50

• 73

.77

----------- ---------------............. ............

• 77
. 77
1.67
1. 67

$3.25 $3.25
2.01 2.01

$3.2.~

2.01

$3.25
2.01

. 73
. 77
1. 33
2.57
4.40

.67
.71
1.23
2.32
4.08

1. 33

• 73
• 77

1. 33

2.61
4.40

• 77
.77

.77
. 77

1. 67

1. 45

1.67

.60
.60
.60
.60
.60
.60

.77
.77

. 73
. 77

2.61
4.40

• 77
. 77

$3.25
2.01
• 73

.77

1. 26
2.48
4.18

.77
.77

1. 67

1.3R
1. 59

1. 67
1. 67

1. 67
1. 67

.60
.60
.60
.60
.60
.60
.68
.68

.57
.57
.57
.57
.57
.57
.65
.65

.60
.60
.60
.60
.60
.60
.68
.68

.60
.60
.60
.60
.60
.60
.68
.68

Mlscenaneous pro<lucts:
No.2 Carter oiL.------------------ 4.15 gr. 0 ----------------------- 4. 75
No.2 Turpantine __________________ 3.50 gr. 0 ----------·--------------- 4.25

0
0

.40

.40
.40
.40
.40
.60
.60

.38
.38
.38
,38
.38
• 57
.57

.ro
.50
.ro
.ro
.ro

. 63
.63

.ro
.ro
.ro
.50
.ro
.50
. 63
.63

.60
.60
.60
.60
.60
.60
. 68
.68

.6!1

.68

I Other retailers are 1. Drake Edens, P. P, Pearson, Miller Stores, Williams Piggly Wiggly, Greenwood
Jitney JunJ?le, and many others.
• Other wholesalers are Rose Ph!llips Co., McGee & Bleck ley, Talmage Bros. & Co., Ino., Seneca Grocery
Co., Carter Grocery Co., Augusta Grocery Co., Copeland Grocery Co., and many others.

In order to aid some of such cu-stomers to utilize or to more fully
utilize such trucks on their return trip, respondent has delivered to
such customers at the door of its plants, since June 19, 1936, commodities purchased by them for transportation by such customers to
their rsepective places of business; and in consideration of and compensation for such handling o£ such commodities, respondent, as
above alleged, deducts from the invoice prices a sum equal to the
common carrier charges for such transportation.
·
Under such circumstances, the cost of such handling to such purchasers, who transport their own purchases, was and is substantially
less than the tariff charges by common carrier for the same services and
facilities; and the savings thus effected result in a lower per unit cost
for such commodities to such customers than the cost to customers to
whom purchases are transported by common carrier. Other such cus-
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tomers ·similarly situated have requested respondent to so handle such
commodities as they have purchased from respondent, and to receive
such payments as compensation therefor, but respondent has denied
.such request, and their purchases are transported to them by common
-carrier.
In that such payments for transportation services and facilities have
been and are granted to some such customers and denied to others, such
payments are not available on proportionately equal terms to all customers competing in the distribution of such commodities.
PAR. 5. Such acts of respondent since June 19, 1936, in interstate
·commerce, in the manner and form aforesaid, in paying and contracting to pay valuable consideration to and for the benefit of some customers for services and facilities furnished by and through such
customers, in connection with the handling, sale, and offering for sale
·of commodities theretofore sold to them by respondent without such
payments being available on proportionately equal terms to all other
·competing customers is in violation of the provisions of section 2 (d)
. of the Robinson-Patman Act, further described in the preamble
hereof.
REPORTs, FINDINGS As TO THE F Aors, AND ORDER

Pursuant to the provisions of an act of Congress approved October
15, 1914, entitled "An Act to supplement existing laws against unlawful restraints and monopolies, and for other purposes" (the Clayton
Act, U. S. C. title 15, sec. 13), as amended by the Robinson-Patman
Act, approved June 19, 1936, and by virtue of the authority vested in
the Federal Trade Commission by the aforesaid act, the Federal Trade
Commission duly issued and served its complaint upon the respondent,
The C. F. Sauer Co., charging it with violating the provisi<:ms of sub·
sections (a) and (d) of section 2 of the Clayton Act as amended by
the Robinson-Patman Act. After the respondent had answered, hearings were held and evidence introduced on behalf of the Federal Trade
Commission. Thereafter the Federal Trade Commission duly issued
and served on the respondent its amended complaint in this proceeding charging violations of the provisions of subsections (a) and (d) of
section 2 of the said Clayton Act as amended by the Robinson-Patman
.Act. The respondent in due course filed its answer to such amended
complaint, admitting certain allegations and denying other allegations
of said amended complaint.
After the issuance of said amended complaint and the filing of
respondent's answer thereto and without the taking of any testimony
pursuant thereto, a stipulation as to the facts was entered into between
W. T. Kelley, Chief Counsel for the Commission, and Simon Michelet,
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the duly authorized attorney for The C. F. Sauer Co. In the said
stipulation as to the facts counsel for the respondent waived the taking
of further evidence, the filing of the trial examiner's report, and all
other intervening procedure, and expressly waived the filing of briefs
and oral argument.
Thereafter this proceeding regularly came on for final hearing before
the Commission on the said amended complaint, the answer thereto,
and the stipulation as to the facts, said stipulation having been approved, accepted, and filed; and the Commission, having duly considered the matter and being now fully advised in the premises, makes
this its findings as to the facts and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS

1. The respondent, The C. F. Sauer Co., is a corporation
organized and existing under the laws of the State of Virginia with
its principal office and place of business located at 2000 West Broad
Street, in the city of Richmond, State of Virginia. The C. F. Sauer
Co. operates plants at Richmond, Va., and Greenville, S.C. Mayonnaise and salad dressing are manufactured at respondent's plant located at Greenville, S. C., and are sold and distributed from said
plant and from respo.ndent's plant at Richmond, Va.; extracts, spices,
tea, pepper, drugs, insecticides, and other commodities are manufac~
tured, packaged, or compounded and are sold and distributed from
the respondent's plants located at Richmond, Va.
The respondent has sold its food products to three general groups
of customers; namely, wholesale grocers, retail chain grocers, and
retail grocers.
PAR. 2. Since June 19, 1936, in the course and conduct of its business, the respondent has sold the aforesaid food products, manufactured, packed, and compounded in the aforesaid plants, to purchasers
located in States other than the States in which said plants are located;
and such food products so sold were shipped and caused to be transported by respondent from said plants across State lines to such
purchasers.
PAR. 3. Since June 19, 1936, while engaged in commerce as aforesaid, the respondent has sold such food products of like grade and
quality, for use, consumption, and resale, within the United States
to some purchasers at higher prices than the prices charged to competing purchasers.
Illustrations of such sales at different prices are as follows:
1. During April of 1937 or l\Iay and June of 1938, respondent sol<l
and shipped its Sauer's Salad Dressing to Dixie Home Stores, retail
PARAGRAPH
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grocers who do business in North Carolina, South Carolina and Geor·
gia, at a net price of $2.70 per dozen quarts and $1.65 per dozen pints,
and respondent concurrently sold and shipped said salad dressing to
a number of other and competing purchasers among whom was the
Mutual Distributing Co., of Asheville, N. C., also a retail grocer, at an
invoice price of $3.80 per dozen quarts and $2.35 per dozen pints, from
which invoice prices the respondent granted and allowed discounts of
10 percent and 5 percent, making net prices to the said purchaser of
$3.25 per dozen for quarts and $2.01 per dozen for pints.
2. During April of 1937 or May and June of 1938, respondent sold
and shipped its Sauer's Salad Dressing to said Dixie Home Stores,
retail grocers, doing business in North Carolina, South Carolina, and
Georgia, at a net price of $2.70 per dozen quarts and $1.63 per dozen
pints, and respondent concurrently sold and shipped said salad dress·
ing to Rose-Phillips Co., Greenwood, S. C., Seneca Grocery Co.,
Seneca, S. C., and McGee & Bleckley, Anderson, S. C., all of whom
are wholesale grocers, whose customers compete with said Dixie Home
Stores, at invoice prices of $3.80 per dozen quarts and $2.35 per dozen
pints, from which invoice prices the respondent granted and allowed
discounts of 10 percent and 5 percent to the wholesale grocers named,
making net prices to the said purchasers of $3.25 per dozen for quarts
and $2.01 per dozen for pints.
3. During March or August and September of 1937, respondent
sold and shipped its miscellaneous packaged spices to Dixie Home
Stores, retail grocers doing business in North Carolina, South Carolina, and Georgia, at an invoice price of 40 cents per dozen 10-cent·
size packages, and respondent concurrently sold ·and shipped, during
the same month, said spices to a large number of other and competing
retail purchasers, among whom was Horn's Cash Store of Forest City,
N. C., Mutual Distributing Co. of Asheville, N. C., and K. E. Simpson
of Rutherfordton, N. C., at an invoice price of 70 cents per dozen
10-cent-size packages, from which price respondent granted and allowed a discount of 10 percent and 5 percent, making a net price of
GO cents per dozen packages.
. Sales of such food products by respondent to some purchasers at
higher prices than to other competing purchasers were not limited to
the food products, the purchasers, or to the dates set forth in the above
illustrations; but since June 19, 1936, in each trade area served, re.
spondent sold some of such food products to one or a few purchasers
at higher prices than the same food products were concurrently sold
to other and competing purchasers, and the extent of the differentials
between such prices varied from differentials of approximately 5
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percent to differentials of approximately 25 percent, depending upon
the food products sold and the purchaser, or either.
For example: The respondent sold some of its food products in the
same trade area, to retail chain grocers and to wholesale grocers. Respondent's net price on some such food products was lower to the
retail chain grocer than to the wholesale grocer, to such an extent that
the retail chain grocer could and did sell such food products at retail
at a price lower than such wholesale grocer could purchase such food
products of like grade and quality from respondent.
PAR. 4. The differentials between the prices charged for some such
food products by respondent to such competing purchasers was sufficient to permit the purchasers charged the lower prices to resell, and
such purchasers did so resell, such food products at prices only slightly
higher than, as low as, or lower than the prices at which competing
resellers were able to purchase such food products from respondent.
Purchasers paying the higher prices for such food products were unable to resell them except at a loss, at no profit, or at a profit insufficient, those commodities alone considered, to warrant continued "or
anything but passive resale effort. The Commission concludes that
price differences such as those herein described are, in the circumstances of this case, material in that the effect thereof upon competition among purchasers and with favored purchasers was, and may be,
to injure, prevent, or destroy such competition.
PAR. 5. In consideration of and as compensation for advertising
services and facilities contracted to be furnished or furnished by some
customers in connection with the handling, offering for sale, and sale
of such food products, respondent contracted to pay, and paid, various
sums, or in lieu thereof contracted to issue, and issued, credit memoranda in amounts equal to that percentage of the net prices charged
by respondent for such food products which is set forth opposite the
customers' names in the column entitled "Amount of Credit Memorandum"; and where no such percentage figure is shown, no such
credit memoranda were issued by respondent in any amount to such
customers, although such customers were competitive with the compensated customers and were ready, willing, and able, and in some
instances offered, to furnish such services and facilities, which said
offers were refused by respondent.
The following tabulation shows the amount of the credit memoranda granted some customers on purchases of some food products,
such allowance being based on a percentage of the net purchase price
of such food products, in comparison to a smaller allowance or no
allowance granted to competitors of such purchasers who also purchased such food products during the same specified time.

827

THE C. F. SAUER CO.

812

Findings
FOOD PRODUCT

Sauer's salad dressing
[Sold by respondent during April, May, and August, 193B)
Amount of credit memo·
ran dum

NllllleS and addresses of customers

Size

Retailer~

ng:;:i~~e Stores, North Carolina, South Carollna, and e.~~~~~-t_::::::::::::::::: Pints.
Quarts.

Pints.
Mutual Distributing Co., Asheville, N. 0 ••••••••••••••••••• {~-~~~~e~_t:::::::::::::::::: Quarts.

Duke's mayonnaise
[Sold by respondent during March, April, and May, 1937]
Amount of credit memorandum

Names and addresses of customers

Size

Retailer•

B-ounce.
Pints.
Quarts.
0
B-ounce.
The Great A & P Tea Co. , Cbs r1ot te, N . c ----------------- .••.
percent
_________________ :_
do ___________________
Pints.
lVholuaur1
·• •• do.-·----····---·----- Quarts.
5 percent+S percent.•••••• B-ounoe.
Thomas & Howard Co., Inc., Charlotte, N. 0 ....••.•••...•. { ::::~~:::::::::::::::::::: Pints.
Quarts.
Ch I M d C Cb I
{5 percent .••• ----·-·------- 8-ounce.
ar es oo y o.,
ar otte, N. 0-------------·--------·- ... do ...••••••••••••••••• Pints.
0percent.••••••• ·-····---- Quarts.
F M y
bl d & c C
. {5 percent. ________________ _ B-ounoe.
o., oncord, N.C ••••• ---·---------- ... do·---------·--------- Pints.
. . oung oo
0percent .••• -·--·-------·- Quarts.
lVhole&alera

Dg~~r~~~e Stores, North Carolina, South Carolina, and j~:~~g!:~~::::::::::::::::::

Malone & Hyde, Inc., Memphis, Tenn.·-···-·--····-~---··Clayton-Hughes Co., Covington, Tenn.·------------------··

is

pe~cent+5 percent _____ _ 8-ounce.
Pints.
8-ounce.
Pints.

fi>iidrc~nC::::::::::::::::
---0------------------

Duke's relish
[Sold by respondent during March, April, and May, 1937]
Names and addresses or customers

Amount of credit memorandum

Size

Retailera
Stores, North Carolina, Scuth Carolina, and {5 Percent.•••••••••••••.••• 8-ounce.
Pints.
8-ounce.
Store, Forest City, N. 0 •••••••••••••••
Pints.
Who!tsaler1
Thomas & Howard Co., Inc., Charlotte, N.C •••.••••••••••. f5 percent+S percent ... - •• 8-ounce.
Pints.
8-ounce.
F. M. Youngblood & Co., Concord, N. 0 ...................
5 percent ................. . Pints.
B-ounce.
Thomas & Howard Co., Greensboro, N.C .................. e.~~~-~~~~-~~~~~_-:::::: Pints.
8-ounce.
Carolina Commission Co., Hickory, N.C ................... ~~::~t::::::::::::::::: Pints.
ngte

~ome

Hor:~:g;~

--~----- {~:~~~~~~::::::::::::::::::
0-pe~~nt::::::::::::::::::

{g
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FooD PRODUCT

Sauer's tea
[Sold by respondent during March 1937]
Names and addresses of customers

Amount of credit memo·
ran dum

Size

Wholesalers

Thomas & Howard Co., Gr~ensboro, N.C ..•• --- ---·-·· . 10 percent_ ________________ 4·ounce.
F. M. Younl(blood & Co., Concord, N.C.·-------- ...... . 0 percent ..•.•...• ----- .
Do.
Central Grocery Co., Burlington, N.C .. -------------------- ••... do .••• ---·------------Do.

Sauer's pure extracts
[Sold by respondent during January, May, e.nd June 1938]
Names and addresses or customers

Amount or credit
memorandum

Size

ll'holesaler~

· "pp"1 and T enncssee----------- {10
............•.... """·
5 Vanilla.
E vans-T erry Co., Inc., M .ISstSSI
____percent
do .. ___________________
No.lO
Vanilla.
Malone & Hyde, Inc., Tennessee, Mississippi, and Arkansas

e.~~~c;-~~:::=============== ~~: ~o"v~~l~a.

Miscellaneous packaged spices
[Sold hy respondent during :May, June, and August 1938]
Names and addresses of customers

Amount of credit
memorandum

Size

"R'hole~altrs

Evans-Terry Co., Inc., Mississippi and Tennessee..•.....•.. 10 percent -----------·---- 10 cents.
Malone & Hyde, Inc., Tennessee and Mississippi.. .... _____ 5 percent__________________
Do.

CONCLUSION

The aforesaid discriminations in price and the aforesaid payments
and allowances by the respondent, as herein found, are in violation of
subsections (a) and (d) of section 2 of an act of Congress approved
October 15, 1914, entitled "An Act to supplemeBt existing laws against
unlawful restraints and monopolies, and for other purposes" (the
Clayton Act, U. S. C. title 15, sec. 13), as amended by the RobinsonPatman Act, approved June 19, 1936.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the amended complaint of the Commission, the answer of the
respondent thereto, and a stipulation as to the facts entered into betw£>en the respondent herein and "\V. T. Kelley, Chief Counsel for the
Commission, which provides, among other things, that without further
evidence or other intervening procedure the Commission may issue and
serve upon the respondent herein findings as to the facts and conclusion
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based thereon and an order disposing of the proceeding, and the Commission having made its findings as to the facts and its conclusion that
said respondent has violated the provisions of subsection (a) and subsection (d) of section 2 of an act of Congress entitled "An Act to
supplement existing laws against unlawful restraints and monopolies,
and for other purposes" (the Clayton Act, U. S. C. title 15, sec. 13),
as amended by the Robinson-Patman Act, approved June 19, 1936.
Jt is ordered, That respondent The C. F. Sauer Co., a corporation,
its officers, directors, representatives, agents, and employees, directly
or through any corporate or other device, in the sale of mayonnaise,
salad dressing, extracts, spices, tea, pepper, insecticides, or other of its
products in commerce, as "commerce" is defined in the aforesaid Clayton Act, do forthwith cease and desist:
1. From discriminating, directly or indirectly, in the price of any
such products of like grade and quality by selling any such product
or pr.oducts to any purchaser at a price or prices materially different
from those at which sales are made to any other purchaser where those
buying at such different prices compete in the resale of such product
or products, or where the effect is, or may be, to injure, destroy, or
prevent competition with any favored purchaser or his customers.
2. From otherwise discriminating in price, either directly or indirectly, among different purchasers of any such product or products of
like grade and quality in any manner prohibited by s~ction 2 (a) of
the said Clayton Act as amended.
It is further ord&red, That said respondent, its officers, directors, representatives, agents, and employees, directly or through any corporate
or other device, in connection with the sale of any of respondent's aforesaid products in commerce, as "commerce" is defined in the said Clayton Act, do forthwith cease and desist from paying, or contracting to
pay, or granting or allowing, anything of value to or for the benefit of
any customer as compensation or in consideration for any advertising,
promotive, or other services or facilities furnished by, or through, such
customer in connection with the processing, handling, sale, or offering
for sale of any such product or products, unless such payments or
allowances are available on proportionally equal terms to all other
customers competing in the distribution of such products.
It is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.
435j2Gm--42--vo1.33----~3
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OF

GIANT TIGER CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARI1 TO THE ALLEGED VIOLATION
OF SUDSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JU:SE 19, 1936

Docket 4216.

Complaint, .Aug. 28, 1940-Dccision, July 81, 19.p

Where a corporation engaged in operating a chain of self-service retail food stores,
commonly known as "SUPER MARKETS," purchasing a substantial portion
of its requirements from sellers in other StatesReceived and accepted allowances and discounts in lieu of brokerage in substantial
amounts, through purchasing commodities at prices lower than those at which
such commodities were sold to other purchasers by an amount which reflected
all or a portion of the brokerage currently being paid by the sellers to their
respective brokers for effecting sales thereof to other purchasers :
Held, That such receipts and acceptance of allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities
violated the provisions of section 2 (c) of the Clayton Act, as amended by the
Roblnson-Patman Act.

Mr. John T. Haslett for the Commission.
Einhorn&! Schachtel, of Philadelphia, Pa., for respondent.
CoMPLAINT

The Federal Trade Commission having reason to believe that the
respondent named in the caption hereof, and hereinafter more particularly designated and described, since June 19, 1936, has violated and
is now violating the provisions of subsection (c) of section 2 of the
Clayton Act, as amended by the Robinson-Patman Act, approved Juue
19, 1936 (U. S.C. title 15, sec. 13), hereby issues its complaint stating
its charges with resp<>ct thereto as follows:
PARAGRAPH 1. Respondent Giant Tiger Corporation is a corporation organized and existing under the laws of the State of Pennsylvania, with its principal office and place of business located at Fortyfirst and Chestnut Streets, Philadelphia, Pa. Respondent is engaged
in the business of operating a chain of self-service retail food stores,
commonly known as "soPER liiARKETs."
PAR. 2. In the course and conduct of its said business responueu~
purchases a substantial portion of its requirements from sellers located
in States other than the State in which the respondent is located, pursuant to which purchased commodities are caused to be shipped and
transported by the respective sellers thereof across State lines to the
respondent.
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PAR. 3. Since June 19, 1936, in connection with a purchase of its
requirements in interstate commerce, as aforesaid, respondent has received and accepted allowances and discounts in lieu of brokerage in
substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances and
discounts in lieu of brokerage is accomplished by respondent by purchasing commodities at prices lower than the prices at which such commodities are sold to other purchasers thereof by an amount which reflects all or a portion of the brokerage currently being paid by the sellers of such commodities to their respective brokers for effecting sales
of such commodities to other purchasers.
PAR. 4. The receipt and acceptance of allowances and discounts in
lieu of brokerage by respondent as set forth in paragraph 3 hereof is in
violation of subsectioa (c) of section 2 of the Clayton Act as amended.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of ·an Act of Congress entitled "An Act
·to supplement existing laws against unlawful restraints and monopolies and for other purposes," approved October 15, 1914, the
Clayton Act as amended by act of Congress approved June 19, 1936,
the Robinson-Patman Act (U. S. C. title 15, sec. 13), the Federal
Trade Commission, on the 28th day of August 1940, issued and thereafter served its complaint in this proceeding upon respondent Giant
Tiger Corporation, a corporation, charging it with violation of the
provisions of subsection (c) of section 2 of said act.
After the issuance and service of said complaint and the filing of
respondent's answer, the Commission, by order entered herein, granted
respondent's motion for permission to withdraw said answer and to
substitute therefor an answer admitting all of the material allegations
of fact set forth in said complaint and waiving all intervening procedure and further hearings as to said facts and expressly waiving the
filing of briefs and oral argument, which substitute answer was duly
filed in the office of the Commission.
Thereafter this proceeding regularly came on for final hearing before
the Commission on said complaint and substitute answer, and the Commission having duly considered the matter and being now fully advised in the premises, makes this its findings as to the facts and its
conclusion drawn thc>refrom.
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. Respondent Giant Tiger Corporation is a corporation organized and existing under the laws of the State of Pennsylva-
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nia, with its principal office and place of business located at Forty-first
and Chestnut Streets, Philadelphia, Pa. Respondent is engaged in
the business of operating a chain of self-service retail food stores,
commonly known as "surER MARKETS."
PAR. 2. In the course and conduct of its said business respondent
purchases a substantial portion of. its requirements from sellers located in States other than the State in which the respondent is located,
pursuant to which purchased commodities are caused to be shipped and
transported by the respective sellers thereof across State' lines to the
·
respondent.
PAR. 3. Since June 19, 1936, in connection with the purchase of its
requirements in interstate commerce, as aforesaid, respondent has
received and accepted allowances and discounts in lieu of brokerage
in substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances and
discounts in lieu of brokerage is accomplished by respond<mt by purchasing commodities at prices lower than the prices at which such commodities are sold to other purchasers thereof by an amount which
reflects all or a portion of the brokerage currently being paid by the sell'ers of such commodities to their respective brokers for effecting sales
of such commodities to other purchasers.
CONCLUSION

In rece1vmg and accepting allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities as set forth in paragraph 3 hereof, the respondent has violated the provisions of section 2 (c) of the Clayton Act as amended by
the Robinson-Patman Act, approved June 19, 1936 (U. S.C. title 15,
sec. 13).
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and substitute answer of
respondent, in which answer respondent admits all of the material
allegations of fact set forth in said complaint and states that it waives
all intervening procedure and further hearings as to said facts and
expressly waives the filing of briefs and oral argument and the Commission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of section 2 (c) of the
Clayton Act, as amended by the Robinson-Patman Act, approved June
19, 1936 (U.S. C. title 15, sec. 13).
It is ordered, That the respondent Giant Tiger Corporation, a corporation, its officers, directors, agents, employees, and representatives,
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jointly or severally, directly or through any corporate or other device,
in connection with the purchasing of commodities in interstate commerce, do forthwith cease and desist from:
1. Accepting from sellers, directly or indirectly, any allowance or
discount in lieu of brokerage fees or commissions in whatever manner
or form said allowances, discounts, brokerage fees, or commissions may
be offered, allowed, granted, paid, or transmitted; and
2. Accepting from sellers in any manner or form whatever, directly
or indirectly, anything of value as a commission, brokerage fee or
other compensation or any allowance or discount in lieu thereof upon
purchases of commodities made by respondent.
It is further ordered, That the said respondent Giant Tiger Corporation, a corporation, shall within 60 days after service upon it of this
order file with the Commission a report in writing setting forth in
detail the manner and form in which it has complied with the order
to cease and desist hereinabove set forth by the Commission.
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INTER-STATE CIGARETTE MERCHANDISERS ASSOCIATION ET AL.
COMJ,>LAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4.'188. Oomplaint, Nov. 28, 1940-Decision, July 31, 1941

Where an unincorporated trade association, together with Its membership of five
associations of operators of automatic cigarette vending machines, engaged
in such business in the metropolitan area of New York City, and in New
Jersey, New York, Pennsylvania, Connecticut, and Massachusetts, who pur•
chased such machines from manufacturers and distributors and Installed them
1n various types of retail establishments, such as restaurants, taverns, gasoline stations, etc., by agreement with proprietors thereof; controlling between
85 and 90 percent of the business In the territory concerned and enabled,
through their aforesaid associations, more effectively to in1luence such trade
for the enhancement of their own profits, and in active and substantial competition with eacli other and with others except as below set forth; and with
the officers, directors, and members of said organiza Uons.Acting In concert to monopolize business In their respective territories, by means
of (1) campaigns designed to force all operators controlling an appreciable
number of locations, to join the assoc!atlons, (2) demands that manufacturers refuse to sell mnchines to nonmembers, (3) appointment of committees
to induce manufacturers to stop selling direct to "locations" and to promise
not to create new operators or to sell nonmembers, or to induce nonmembers
to join the association, ( 4) association agreements to purchase from the four
leading manufacturers a specl11.ed number of machines annually in consideration of manufacturers' agreement not to create new operators or sell nonmembers, (5) threatening with boycott and, in many instances, boycotting,
machines of noncooperating manufacturers, and (6) use of the combined
power of all the associations in various ways to intimidate a·nd coerce manufacturers as aforesaid-Entered into and carried out understandings, agreements, and conspiracies between and among themselves for the purpose of restrainipg and eliminating
competition in the purchase, distribution, and Installation of automatic
cigarette vending machines in interstate commerce; and, in pursuance
thereof-(a) Establlshed and attempted to establlsh the members of said associations as a
preferred class for the purpose of having manufacturers and distributors
confine the sale and distribution of automatic cigarette machines to such
member operators exclusively;
(b) Interfered with efforts of competitors of said member operators to obtain
•
such machines;
(c) Required, induced, and compelled manufacturers and distributors, by promises and threats, not to sell or ship machines to competitors of said member
operators, and to confine the sale and distribution thereof to said member
operators; and
(d) Threatened to and did boycott manufacturers and distributors selling rna·
chines to competitors of said member operators;
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With result that manufacturers were forced to comply with the requirements
of the various associations and created no new operators in their territories,
refused to sell to locations or to wholesale dealers who sold to locations,
and to nonmembers of associations, and that, in certain territories, manufacturers refusing to abide by their agreements not to create new operators
in consideration of an association's undertaking to purchase a definite quantity of their machines annually, were boycotted by the association members:
Held, Tbat such acts and practices, as above set forth, were all to the prejudice
of competitors of said member operators and of the public, had a dangerous
tendency to and actually did hinder and prevent competition In the sale of
automatic cigarette vending machines, unreasonably restrained commerce
in said machines, and constituted unfair methods of competition.

Mr. Daniel J. M1trphy for the Commission.
Parker, Chapin & Flattau, of New York City, for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the Inter-State
Cigarette Merchandisers Association, The Cigarette Merchandisers
Association, Inc., Cigarette Merchandisers Association of New Jersey,
Inc., The Automatic Cigarette Vendors Association of Eastern Pennsylvania, The Cigarette Machine Operators of Connecticut, Inc., Cigarette Merchandisers Association of New England, and the officers, directors and members of said organizations and associations, hereinafter
referred to as respondents, have violated the provisions of the said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, h~reby issues its complaint stating its charges in that respect as follows:
P .ARAGnAPH 1. Respondent Inter-State Cigarette Merchandisers
Association, hereinafter for convenience referred to as the "InterState Associations," is an unincorporated association, with its principal
office and place of business located at 60 Park Place, Newark, N. J.
The membership of said Inter-State Association is composed of
respondent organizations and associations of operators of automatic
-cigarette vending machines, to wit: The Cigarette Merchandisers
Association, Inc., Cigarette Merchandisers Association of New Jersey,
Inc., The Automatic Cigarette Vendors Association of Eastern Pennsylvania, The Cigarette Machine Operators of Connecticut, Inc., and
Cigarette Merchandisers Association of New England. The said member respondent organizations and associations participate and cooperate in the management and activities of the said Inter-State Association. Each of the said member respondent organizations and
associations appoint or elect three authorized. delegates or alternates
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who actively represent each respective member respondent organization and association at the meetings of the said Inter-State Association.
In addition to said authorized delegates, each member respondent
organization and association .is further represented in the affairs and
activities of said Inter-State Association, by its manager, executive
secretary andjor counsel who, by reason of their office in their respective organization or association are associate members of said InterState Association.
The respondent officers and directors of the said Inter-State
Association are:
President----------------------------- John Sharenow, a representative of the
Cigarette Merchandisers Association
of New Jersey, Inc.
Vice President------------------------ William King, a representative of The
Automatic Cigarette Vendors Association of Eastern Pennsylvania.
Treasurer----------------~---------- Edward Beresth, a representative of The
Cigarette Machine Operators of Connecticut, Inc.
Secretary----------------------------· Robert K. Hawthorne, a representative
of The Cigarette Merchandisers Association, Inc.
Recorder---------------------------- James V. Cherry, a representative of the
Cigarette Merchandisers Association
of New Jersey, Inc.
Director______________________________ Anthony J. 1\Iasone, a representative of
The Cigarette Machine Operators of
Connecticut, Inc.
Director------------------------------ Alfred Sharenow, a representative of
The Cigarette Merchandisers Association of New England.
Director-----------------------------· Edward J. Dingley, a representative of
The Automatic Cigarette Vendors Association of Eastern Pennsylvania.

PAR. 2. Respondent The Cigarette Merchandisers Association, Inc.,
is a membership corporation, organized and existing under and by
virtue of the laws of the State of New York, with its principal office
and place of business located in the Chanin Building in New York
City, N. Y. Said respondent corporation is a member, and is represented by three authorized delegates or alternates at meetings, of respondent Inter-State Association. The membership of said respondent
corporation consists of certain persons, partnerships, and corporations
engaged in the operation of automatic cigarette vending machines in
the metropolitan area of New York City, N.Y. The respondent members of said respondent corporation operate approximately 17,000 of
said machines which represent approximately 90 percent of such
machines operated in the metropolitan area of New York City.

INTER-STATE CIGARETTE MERCHANDISERS ASSN. ET AL.

837

Complaint

834

The respondent officers and directors of the said respondent corporation and the respective respondent members of said respondent
corporation by or with which such officers and directors are employed
or connected are as follows :
Officers and directors

Name of member t·espondent with which rtJspective officers and d·h"ectors are connected

President: Robert K. Hawthorne______ P & II Cigarette Service, Bronx, N. Y.
First vice pt·esident: Alexander Frazer. Atlas Vending Co., 2840 8th Ave., New
York, N.Y.
Se~ond vice president: AlbertS. Denver_ Lincoln Cigarette Service (a trade name
under which Albert S. Denver as an
individual does business), 1645 Bedford Ave., Brooklyn, N. Y.
Treasurer: Samuel Yolen_____________ Modern Cigarette Service -(a trade name
under which Samuel Yolen as an individual does business), 172 Fairview
Ave., Port Chester, N. Y.
Secretary: Tom Cola__________________ United Cigarette Service, 3734 East Tremont Ave., New York, N. Y.
Manager: Matthew Forbes ___________ _
Director: Michael LascarL___________ Manhattan Cigarette Service, Inc., 421
East 76th St., New York, N. Y.
Director: Jackson Bloom_____________ Cigarette Service, Inc., 36 Cooper Sq.,
New York, N. Y.
Director: Louis D. Schwartz___________ Smokers Service, Inc., 211 Northland
Blvd., Bayside, Long Island, N. Y.
Director: Martin M. Berger __________ , Rowe Cigarette Service Co., Inc., New
York, N.Y.
Director: Bernard Rosen_____________ Supreme Cigarette Service, Inc., 881
Main St., New Rochelle, N. Y.
Director: Harold Roth_______________ Herald Vending Corporation, 4124th St.,
Long Island City, N. Y.

The above-named respondent officers, directors, and members do not
constitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
P.AR. 3. Respondent Cigarette Merchandisers Association of New
Jersey, Inc., is a membership corporation organized and existing under
and by virtue of the laws of the State of New Jersey with its principal office and place of business located at 60 Park Place, Newark,
N. J. The membership of said respondent corporation consists of
certain persons, partnerships and corporations engaged in the operation of automatic cigarette vending machines in the States of New·
Jersey, New York, and Pennsylvania. Said respondent corporation is
a member, and is represented by three authorized delegates or alternates
at meetings, of the respondent Inter-State Association.
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The respondent officers and directors of the said respondent corporation and the respective respondent members of said respondent corporation by or with which such officers and directors are employed or
connected are as follows:
Olflcera anll directora

President and director: Charles W.
Strange.
Vice president and director: Max Jacobowitz.
Treasurer and director: Henry W.
Hartmann.
Secretary and director: John Grout___ _

Name of member respondent with which respective officers and directors are connected

Unit Vending Corporation, 227 North
Park St., East Orange, N. J.
Hudson County Tobacco Co., 84 Montgomery St., Jersey City, N. J. ·
Puck Shops of Jersey City, Inc., 46th
Fleming Ave., Newark, N. J.
Jersey Cigarette Service, Inc., 111 4th
St., Pelham, N. Y.

Manager: James V. Cherry__________
Director: Michael LascarL__________ Public Service Tobacco Co., 1464 North
Broad St. (a corporation), Hillside.
N.J.
Director: John SharenoW----------- North Jersey Cigarette Service, Inc., 214
33rd St., North Bergen, N. J.
Director : Samuel M. Malkin__________ Malkin Sales Co. (a trade name under
which Harry Malkin and Samuel Malkin as copartners do business), 408
Market St., Newark, N. J.
Director: Harry Zink.______________ Coast Cigarette Service, Inc., 806 Monroe Ave., Asbuq' Park, N. J.
Director: Herman Arleln ______________ Le Peko Co., Inc., 100 Newark Ave.,
Jersey City, N.J.

The above-named respondent officers, directors and members do not
constitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
.PAR. 4. Respondent, The Automatic Cigarette Vendors Association
of Eastern Pennsylvania, is an unincorporated trade association or
organization of certain persons, partnerships, and corporations engaged in the operation of automatic cigarette vending machines in
the State of Pennsylvania. The principal office and place of business
of said respondent association is located at 1411 Fox Building, Philadelphia, Pa. Said respondent association is a member, and is represented by three authorized delegates or alternates at meetings, of the
respondent Inter-State Association.
The respondent officers and directors of the respondent association
and the respective respondent members of said respondent association
by or with which such officers and directors are employed or connected
are as follows:
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Offtcera cuiCI

directors

Name oJ member respondent with which ,.,_
apectivtJ officers and directors are connected

I. Walday Sales Co. (a trade name under
which Walter I. Davidson as an individual does business), 5645 North
15th St., Philadelphia, Pa.
Vice president and director: Patrick J. Delaware County Tobacco Co. (a trade
name under which E. P. Chrlstake
Bonoma.
as an individual does business), 310
Edgemont .Ave., Chester, Pa.
Treasurer and director : LeRoy A. Automatic Vending Co., 525 Parker
St., Chester, Pa.
Schackleton.
Director: William L. King ___________ _ Quaker Vending Co. (a trade name
under which Wllllam L. King, as an
individual does business), 605 Wyoming Ave., Phlladelphia, Pa.
Director: W. Harry Steele, Jr_______ _ Steele Vending Co. (a trade name under
which W .. Harry Steele, Jr., as an
individual does business), 5831 Henry Ave., Philadelphia, Pa.
Director: Harry D'.Alessandro _______ _ Big 4 Distributors (a trade name under
which Harry D'Alessandro, .Anthony
Lalll, Cosimo Lalli, and Alfred Lalll
as copartners do business), 1111 Cal'penter St., Philadelphia, Pa.
Director: Ralph J. Burnard---------- Saks Cigarette Service (a trade name
under which Emma 1\I. B»rnard and
Amedio Principi as copartners do
business), 1423 Conisn St., Philadelphia, Pa.
Director: Joseph Silberman __________ R. Baylin Co. (a trade name under
which Richard Baylin as an imllvidual does business), 151 West 3rd
St., Chester, Pa.
President and
Davidson.

director:

Walter

The above-named respondent officers, directors, and members do
not constitute the entire membership of said respondent association
but are representative members thereof, respectively.
P .AR. 5. Respondent The Cigarette Machine Operators of Connecticut, Inc., is a membership corporation organized and existing under
and by virtue of the laws of the State of Connecticut with its principal office and place of business located at 106 Meadow Street,
'Vaterbury, Conn. Said respondent corporation is a member, and is
represented by three authorized delegates or alternates at meetings,
of the said re~-pondent Inter-State Association. The membership of
said respondent corporation consists of certain persons, partnerships,
and corporations engaged in the operation of automatic cigarette
vending machines in the State of Connecticut.
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The respondent officers and directors of the said respondent corporation and the respective respondent members of respondent said
corporation by or with which such officers and directors are employed
or connected, are as follows :
Officers and directors

Name oJ member respondent wlth which respective officers and directors aru connected

President: Anthony R. NastrL ______ _ Automatic Sales Co., Inc., 106 Meadow
St., Waterbury, Conn.
Vice president: Robert Zimmerman ___ _ Self-Service Sales Corporation, 627 Albany Ave., Hartford, Conn.
Secretary: Anthony J. 1\Iasone______ _ Automatic Sales Co., Inc., 106 1\Ieadow
St., \Vaterbury, Conn.
Treasurer: J\:l. E. Norris _____________ _ Norris Tobacco Co. (a tmde name under which M. E. Norris as an individual does business), Main Street,
Danbury, Conn.
Director: John J. Fitzgerald _______ _ Connecticut Automatic Cigarette Co.
(a trade name under which John J.
Fitzgerald as an individual does business), 61 Broadway, New Haven,
Conn.
Director: Samuel Aliener____________ 1507 Chapel St., New Haven, Conn.
D,irector: Nathan Dubowry __________ Connecticut Automatic Sales Co. (a
trade name . under which Nathan
Dubowry as an individual does business), 93 Lafayette St., New Britain,
Conn.
Director: Lena Bonelli--------------- Bonelli Cigarette Service (a trade
name under which Lena Bonelli as
an individual does business), 401
East Elm S~., Torrington, Conn.
Director: Charles Sparrow___________ Cigarette 1\Iachlnes Sales Co. (a trade
name under which Charles Sparrow
as an individual does business), 298
Wayne St., Bridgeport, Conn.

The above-named respondent officers, directors, and members do not
constitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
PAR. 6. Respondent Cigarette Merchandisers Association of New
England, is a membership corporation organized and existing under
and by virtue of the laws of the State of Massachusetts with its principal office and place of business located at No. 1 Federal Street, Boston, Mass. Said respondent corporation is a member, and is represented by three authorized delegates or alternates at meetings, of the
said respondent Inter-State Association. The membership of said
respondent corporation consists of certain persons, partnerships and
corporations engaged in the operation of automatic"cigarette vending
machines in the State of Massachusetts.
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The respondent officers and directors of the respondent corporation
and the respective respondent members of said respondent corporation
by or with which such officers and directors are employed or connected
are ~s follows:
OfTioers and directors

Name of member t·espondcnt with which respective officers a11tl directors are connectea

Presiueut: Samuel M. Golustein _____ _ l\Ietro Automatic Sales Corporation, 330
Massachusetts Ave., Boston, Mass.
Vice president: Louis Berman ________ _ Vogue Vending Co. (a corporation), 2G2
Middlesex St., Lowell, Mass.
Secretary: William B. Dul'lls _________ _ Grund Novelty & Supply Co. (a trade
name under which 'Vllliam B. Burns
does business), 66 Southgate St., Wor,
cester, Mass.
Manager: Walter R. Guild ___________ _
Director: Albert 1\f. Coulter ___________ 1\[. A. C. Vending Co. (a trade name under which Albert l\1. Coulter and M. L.
Coulter as copartners do business),
6 North Woodfort, Worcester, Mass.
Director: Frank FendeL ______________ Fendel Bros. (a trade name under which
Frank Fendel as an Individual dOt's
business), 265 Park Ave., Revet·e,
1\Iass.
Director: Oscar Gerson _______________ Gerson Sales Co. (a corporation), 70 A
Green St., Boston, Mass.
Director: Julian Karger______________ Enterprise Cigarette Service Co. (a
trade name under which Julian Karger and Louis Elfman as copartn<'rs
do business), ZiO Broadway, Revere,
Mass.
Direc:tor: Cleo C. Kingsley ____________ K. D. Vending Co. (u trade name unuer
which Julius Ulrnun and Cleo C. Kingsley us copartners do business), 219
State St., Swampscott, Mass.
Charles E. Knight____________________ ~2 Kimbal Rd., 1\Iethuen, 1\lass.
Alfred I. Sh:irenow ___________________ Cigarette Service Co., 266 Salem St.,
Bedford, Muss.
Jacob Shelman _______________________ Shelley Sales Co., Inc., 382 Watertown
St., Newton, Mass.
Hurry Spierer------------------------ Monroe Sales Co. (u trade name under
which Harry Spiert>r as un Individual
does buslnt>ss), G6 Harv£-st St., Lynn,
Mass.
William Spiller----------------- ---- Mal'sachusetts Vending Co. ( u trade
name under which Rose D. Spiller as
an indiYidual does bnl'lness), 6!) Wnylan<l St., Roxbury, Mass.

The above-nnme<l respondent officers, directors, and members do not
constitute the entire membership of sai<l respond~nt association but
are representative members thereof, respectively.
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PAR. 7. Those hereinabove specifically named respondents as officers, directors, and members of the said respondent organizations
and associations do not constitute the entire list or number of such
officers, directors, or members but are typical R.nd representative
thereof. All of the officers, directors, and members of said respondent organizations and associations are not known to the Federal
Trade Commission and cannot be joined specifically as parties respondent in this proceeding without manifest inconvenience and delay prejudicial to the public interest. All of the officers, directors,
and members of said respondent organizations and associations are,
therefore, made parties respondent herein as a class of which those
specifically named are representative of the whole.
PAR. 8. Said operators of automatic cigarette vending machines;
members of said organizations and associations and respondents herein, in the course and conduct of their business, have purchased and
are now purchasing automatic cigarette vending machines from manufacturers, producers and distributors, in various States; said respondent operators, by agreement with proprietors, install such machines
in various types of retail establishments in which the sale of cigarettes is contemplated, i.e., restaurants, taverns, grills, barrooms, gasoline station, etc.; the places where such machines are installed are
commonly known in the trade as "locations;" the said respondent
operators have caused and are now causing automatic cigarette vending machines to be shipped and transported in commerce to the places
of business and to the locations of such purchasing respondents from
points in States other than the States in which such respective points
of destination are located.
PAR. 9. In the course and conduct of their respective business heretofore described, except to the extent to which competition in the purchase and location of auto~atic cigarette vending machines has been
restrained, lessened, injured, and suppressed by the undertakings,
agreements, combinations, and conspiracies hereinafter referred to,
the respondent operators of automatic cigarette vending machines
have been, and are now, in active and substantial competition with
each other and with other operators of such machines in the purchase
and location of such machines.
PAR. 10. Said respondent operators of automatic cigarette vending
machines, members of the said respondent organizations and associations hereinabove described, constitute a large and important part of
the operators of automatic cigarette vending machines in the several
States of the United States in which the members of respondent organizations and associations are engaged in business; and such members constitute a group so large and influential in \he trade as to be
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able to control and influence the flow of trade and commerce in automatic cigarette vending machines within, to, a~d from the several
States wherein the said respondent operators are engaged in business. Said members as allied and banded together in associations
and organizations are enabled thereby to more effectively exercise control and influence of such trade and commerce for the promotion and
enhancement of their own volume of trade and profits.
PAR. 11. For more than 3 years last past there were, and have been
and are now, several manufacturers, producers, and sellers of automatic cigarette vending machines whose respective places of business
were, and are now located in various States other than the States
where the respondent operators of automatic cigarette vending machines have their places of business; said manufacturers, producers,
and sellers have been, and are now, engaged in the business of manufacturing and selling such machines which they have been, and are
now, shipping in commerce between and among the several States of
the United States, and who have been, and are now, selling large
quantities of such machines to the respondent operators or their
agents and shipping such machines in commerce to said purchasers
into the various States of the United States other than the States
where said manufacturers, producers, and sellers have their places of
business. Except to the extent to which competition, between said
manufacturers, producers, and sellers in the manufacture and sale of
such machines and in the sale thereof for shipment in commerce into
the various States of the United States other than the States where
said manufacturers, producers, and sellers have their places of business, has been restrained, lessened, injured, and suppressed by the
understandings, agreements, combinations, and conspiracies hereinafter referred to, the said manufacturers, producers, and sellers, in
the course and conduct of their respective businesses as aforesaid, have
been, and are now, engaged in active and substantial competition with
each other in the manufacture and sale of such machines, and in the
sale thereof for shipment in commerce into the various States of the
United States and in the sale thereof to the respondent operators or
their agents, and to competitors of respondent operators for shipment
to said respondent operators and competitors of respondent operators
in commerce into the various States of the United States.
PAR. 12. The respondents, viz, said organizations and associations
hereinabove described, their officers, directors, and members, parties
respondent herein, during nnd in the period of more than 3 years
last past have entered into and thereafter carried out understandings,
agreements, combinations, and conspiracies for the purpose of re-
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stricting, restraining, suppressing, and eliminating competition and
creating a monopoly in the purchase and .sale of automatic cigarette
vending machines in trade and commerce between and among the
several States of the United States.
PAR. 13. Pursuant to said understandings, agreements, combinations, and conspiracies, and in furtherance thereof, the said respondents have engaged in and performed, and are now engaging in and
{Jerforming the following practices and acts:
(a) Establishing the respondent operators of automatic cigarette
vending machines as a preferred class for the purpose of confining
and requiring the sale and distribution of automatic cigarette vending
machines by manufacturers, producers, and sellers thereof to such
respondent operators exclusively;
·(b) Interfering with competitors of respondent operators of automatic cigarette vending machines in the said competitors' efforts to
purchase and obtain such n1.'lchines;
(c) Preventing competitors of respondent operators of automatic
cigarette vending machines from purchasing or obtaining such
machines;
(d) Requiring, inducing or compelling, by promises, threats, coercion, ·intimidation and otherwise, manufacturers, producers, and
sellers of automatic cigarette vending machines;
1. Not to sell or ship automatic cigarette vending machines to competitors of respondent operators or directly to consumers of automatic cigarette vending machines;
2. To boycott competitors of respondent operators of automatic
cigarette vending machines;
3. To confine to the respondent operators the said manufacturers',
producers', and sellers' sales and shipments of automatic cigarette
vending machines intended for use, consumption or resale in the
various States where respondent operators are engaged in business.
(e) Boycotting and threatening to boycott manufacturers, producers, and sellers of automatic cigarette vending machines who sell
or ship such machines either to competitors of respondent operators or
directly to consumers of such machines;
(f) Requiring all members of respondent organizations and associations to carry out, and to agree and pledge themselves to support
and carry out, the foregoing program;
(g) Using other methods and means designed to suppress and prevent competition and restrict and restrain the sale of automatic cigarette vending machines in said commerce.
PAR. 14. The capacity, tendency and effect of the aforesaid understandings, agreements, combinations, and conspiracies and the acts
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and practices engaged in and performed pursuant thereto and in furtherance thereof are, and have been :
(a) To unduly and unlawfully restrain, lessen, injure, and suppress
competition in the sale of automatic cigarette vending machines which
are ~old to the purchasers thereof for shipment into the various States
where the respondents are located;
(b) To unduly and unlawfully impede, hinder, and prevent certain manufacturers, producers, and sellers of automatic cigarette
vending machines from selling such machines for shipment from the
various States where tlHi said manufacturers, producers, and sellers
are located into the various States where the respondent operators
are located ;
(c) To unduly and unlawfully restrain, lessen, injure, and suppress competition in the sale and purchase of automatic cigarette
vending machines which are shipped in commerce into the various
States where the respondents are located from the various States
where the manufacturers, producers, and sellers of such machines are
located;
(d) To unreasonably and unlawfully restrain, hinder, and prevent
operators of automatic cigarette vending machines who are engaged
in competition with the respondent operators of such machines from
purchasing such machines for shipment to them in commerce into the
various States where such competing operators are located from
States where manufacturers, producers, and sellers of such machines
are located;
(e) To tend to create in certain manufacturers, producers, and
sellers of automatic cigarette vending machines a monopoly in the sale
of such machines which are sold to the purchasers thereof for shipment into the various States other than the States where such manufacturers, producers, and sellers are located;
(f) To tend to create in the respondent operators of automatic
·vending machines a monopoly in the business of purchasing and locating such machines in the various States or parts thereof where the
said respondent operators .are located;
(g) To unlawfully and coercively condition the right of persons
to engage in business as operators of automatic cigarette vending
machines upon such persons becoming members of the respondent
organizations and associations and cooperating with the respondents
in executing the above-described understandings, agreements, combinations, and conspiracies;
(h) To prejudice and injure the public and manufacturers, producers, and sellers of automatic cigarette vending machines and others
who do not confonn to the program of the respondents or who do not
desire but are compelled to conform to said program.
435526m-42-vol. 33-:54
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PAR. 15. Each of the said respondents at the times herein mentioned
acted in concert with one or more of the other respondents in doing and
performing the acts and practices hereinabove alleged in furtherance
of said understandings, agreements, combinations, and conspiracies.
PAR. 16. The acts and practices of the respondents as herein alleged
are all to the prejudice of competitors of respondents and of the public; have a dangerous tendency to and have actually hindered and
prevented competition in the sale of automatic cigarette vending machines in commerce within the intent and meaning of the Federal
Trade Commission Act; have unreasonably restrained f;mch commerce
in automatic cigarette vending machines, and have a dangerous tendency to create in the respondents a monopoly in the sale of automatic
cigarette vending machines, and constitute unfair methods of competition in commerce within the intent and meaning of the Federal Trade
Commission Act.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 26th day of November 1940, issued and served its complaint in this proceeding upon the respondents
named in the above caption charging the said respondents with the use
of unfair methods of competition in commerce in violation of the provisions of said act. On February 15, 1941, the respondents filed their
answer in this proceeding. Thereafter, a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts signed
and executed in behalf of the said respondents by their counsel, Parker,
Chapin & Flattau, and W. T. Kelley, Chief Counsel for the Federal
Trade Commission, subject to the approval of the Commission, may be
taken as the facts in this proceeding and in lieu of testimony in support
of the charges stated in the complaint, or in opposition thereto, and
that the said Commission may proceed upon said statement of facts to
· make its report, stating its findings as to the facts and its conclusion·
based thereon and enter its order disposing of the proceeding without
the presentation of argument or the filing of briefs. Thereafter, this
proceeding regularly came on for final hearing before the Commission
on said complaint, answer, and stipulation, said stipulation having
been approved, accepted, and filed, and the Commission having duly
considered the same and being now fully ad vised in the premises, finds
that this proceeding is in the interest of the public and makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Inter-State Cigarette Merchandisers Association, hereinafter for convenience referred to as the "Inter-State
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Association," is an unincorporated trade association, with its principal
office and place of business located at 60 Park Place, Newark, N. J.
The membership of said Inter-State Association is composed of relf:pondent organizations and associations of operators of automatic
cigarette vending machines, to wit: The Cigarette Merchandisers Association, Inc., Cigarette Merchandisers Association of New Jersey,
Inc., The Automatic Cigarette Vendors Association of Eastern Pennsylvania, The Cigarette Machine Operators of Connecticut, Inc., and
Cigarette Merchandisers Association of New England. The said member respondent organizations and associations participate and coopernte in the management and activities of the said Inter-State Association. Each of the said member respondent organizations and associa.tions appoint or elect three authorized delegates or alternates who
actively represent each respective member respondent organization
and association at the meetings of the said Inter-State Association. In
addition to said authorized delegates, each member respondent organization and association is further represented in the affairs and activities of said Inter-State Association, by its manager, executive secretary and.jor counsel who, by reason of their office in their respective
organization or association are associate members of said Inter-State
Association.
The respondent officers and directors of the said Inter-State Association are :
President---------------------------- John Sharenow, a representative of the
Cigarette Merchandisers Association
of New Jersey, Inc.
Vice President_______________________ William King, a representative of The
Automatic Cigarette Vendors Association of Eastern Pennsylvania.
Treasurer---------------------------- Edward neresth, a representative of
The Cigarette Machine Operators of
Connecticut, Inc.
SecretarY------------------------~ Robert K. Hawthorne, a representative
of The Cigarette Merchandisers Association, Inc.
Recorder----------------------------· James V. Cherry, a representative of
the Cigarette Merchandisers Association of New Jersey, Inc.
Director---------------------------- Anthony J. Masone, a representative of
The Cigarette 1\Iachine Operators of
Connecticut, Inc.
Director----------------------------· Alfred Sharenow, a representative of
The Cigarette Merchandisers Associ·
ation of New England.
Director ______________ --------------· Edward J. Dingley, 11 representative of
The Automatic Cigarette Vendors Association of Eastern Pennsylvania.
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PAR. 2. Respondent The Cigarette Merchandisers Association, Inc.,
is a membership corporation, organized and existing under and by
virtue of the laws of the State of ·New York, with its principal office
and place of business located in the Chanin Building in New York
City, N. Y. Said respondent corporation is a member, and is represented by three authorized delegates or' alternates at meetings, of
respondent Inter-State Association. The membership of said respondent corporation consists of certain persons, partnerships, and corporations engaged in the operation of automatic cigarette vending machines
in the metropolitan area of New York City,· N. Y. The respondent
members of said respondent corporation operate approximately 17,000
of said machines which represent approximately 90 percent of such
machines operated in the metropolitan area of New York City.
The respondent officers and directors of the said respondent corporation and the respective respondent members of said respondent corporation by or with which such officers and directors are employed or
connected are as follows :

Name of membet• respondent with which re·
spective olflcers and directors are connectea
President: Robert K. Hawthorne______ P & II Cigarette Service, Bronx, N. Y.
0/flcers ana directors

First vice president: Alexander Frazer_ Atlas Vending Co., 2840 Eighth Ave .•
New York, N. Y..
Second vice president: Albert S. Denver_ Lincoln Cigarette Service (a trade name
under which Albert S. Denver as an
individual does business), 1645 Bedford Ave., Brooklyn, N.Y.
Treasurer: Samuel Yolen _____________ Modern Cigarette Service (a trade name
under which Samuel Yolen as an individual does business), 172 Fairview
Ave., Port Chester, N. Y.
Secretary : Tom Cola_________________ United Cigarette Service, 3734 East Tremont Ave., New York, N.Y.
Manager : Matthew Forbes___________ _
Director: Michael LascarL____________ Manhattan Cigarette Service, Inc., 421
East 76th St., New York, N.Y.
Director: Jackson Bloom______________ Cigarette Service, Inc., 36 Cooper Sq .•
New York, N. Y.
Director: Louis D. Schwartz__________ Smokers Service, Inc., 211 Northland
Blvd., Baysld.e, Long Island, N. Y.
Director: Martin M. Berger----------- Rowe Cigarette Service Co., Inc., New
York, N.Y.
Director: Betnard Rosen______________ Supreme Cigareite Service, Inc., 381
Main St., New Rochelle, N. Y.
Director: Harold Roth---------------- Herald Vending Corporation, 41 24th St.,
Long Island City, N. Y.
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The above-named respondent officers, directors, and members do not
·Constitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
PAR. 3. Respondent Cigarette Merchandisers Association of New
.Jersey, Inc., is a membership corporation organized and existing under
and by virtue of the laws of the State of New Jersey with its principal
office and place of business located at 60 Park Place, Newark, N. J.
The membership of said respondent corporation consists of certain
persons, partnerships, and corporations engaged in the operation of
automatic cigarette vending machines in the States of New Jersey,
New York, and Pennsylvania. Said respondent corporation is a member, and is represented by three authorized delegates or alternates at
meetings, of the respondent Inter-State Association.
The respondent officers and directors of the said respondent corporation and the respective respondent members of said respondent
corporation by or with which such officers and directors are employed
or connected are as follows:
Ofl!cera an4 4irectors

President and Director: Charles W.
Stange.
Vice president and director: Max
Jacobowitz.
'Treasurer· and director: Henry W.
Hartmann.
·Secretary and director: John Grout____

Name of member respondent with which respective ofl!cers and directon are connected

Unit Vending Corporation, 227 North
Park St., East Orange, N. J.
Hudson County Tobacco Co., 84 Mont. gomery St., Jersey City, N. J.
Pack Shops of Jersey City, Inc., 461/l
Fleming Ave., Newark, N.J.
Jersey Cigarette Service, Inc., 111 4th
St., Pelham, N. Y.

l\lanager: James V. Cherry ___________ _
Director: 1\Iichael LascarL____________ Public Service Tobacco Co. (a corporation), 1464 North Broad St., Hillside,
N.J.
Director: John Shareuow _____________ North Jersey Cigarette Service, Inc.,
214 33d St., North Bergen, N. J.
Director: Samuell\1.1\Ialkin___________ Malkin Sales Co. (a trade name under
which Harry 1\Ialkin and Samuel
Malkin as copartners do business},
408 l\Iarket St., Newark, N. J.
Director: Harry Zink_________________ Coast Cigarette Service, Inc., 800 Monroe Ave., Asbury Park, N.J.
Director: Herman Arlein _____________ Le Peko Co., Inc., 100 Newark Avenue.
Jersey City, N.J.

The above-named respondent officers, directors, and members do not
constitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
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PAR. 4. Respondent, The Automatic Cigarette Vendors Association
of Eastern Pennsylvania, is an unincorporated trade association or
organization of certain persons, partnerships, and corporations engaged
in the operation of automatic cigarette vending machines in the State
of Pennsylvania. The principal office and place of business of said
respondent association is located at 1411 Fox Building, Philadelphia,
Pa. Said respondent association is a member, and is represented by
three authorized delegates or alternates at meetings, of the respondent
Inter-State Association.
The respondent officers and directors of the respondent association
and the respective respondent members of said respondent association
by or with which such officers and directors are employed or connected
are as follows:
Offlcera and director•

Name of member respondent with which rtJspective officers and directors are con-

nected

·

I. Walday Sales Co. (a trade name under
which Walter I. Davidson as an individual does business), 5645 North 16th
St., Philadelphia, Pa.
Vice president and director: Patrick J. Delaware County Tobacco Co. (a tratle
name under which E. P. Chrlstake as
Bonoma.
an individual does business), 310
Edgemont .Ave., Chester, Pa.
Treasurer and director : LeRoy A. Automatic Vending Co., 525 Parker St.,
Chester, Pa.
Shackleton.
Director : William L. King ___________ _ Quaker Vending Co. (a trade name
under which WilHam L. King, as an
individual does business), G05 Wyoming .Ave., Philadelphia, Pa.
Director: W. Harry Steele, Jr --------- Steele Vending Co. (a trade name under
which W. Harry Steele, Jr., as an In-·
dlvidual does business), 5831 Henry
Ave., Philadelphia, Pa.
Director: Harry D'Alessandro ________ _ Big 4 Distributors (a trade name under
which Harry D'Alessandro, Anthony
Lalli, Cosimo Lalli, and Alfred Lalll
as copartners do business), 1111 Carpenter St., Philadelphia, Pa.
Director: Ralph J. Burnard __________ _ Saks Cigarette Service (a trade name
under which Amedio Princlpi antt
Emma N. Burnard, referred to in the
complaint as Emma M. Bernard, as
copartners do business), 1423 Conlyn
St., Philadelphia, Pa.
Director: Joseph Silbennan __________ _ R. Baylln Co. (a trade name under
which Richard Baylln as an lndlvld·
ual does business), 151 West 3d St.,
Chester, Pa.
President and
Davidson.

director:

Walter
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The above-named respondent officers, directors, and members do not
constitute the entire membership of said respondent association but are
representative members thereof, respectively.
PAR. 5. Respondent The Cigarette Machine Operators of Connecticut, Inc., is a membership corporation organized and existing under
and by virtue of the laws of the State of Connecticut with its principal
office and place of business located at 106 Meadow Street, ·waterbury,
Conn. Said respondent corporation is a member, and is represented by
three authorized delegates or alternates at meetings, of the respondent
Inter-State Association. Tl1e membership of said respondent corporation cqnsists of certain persons, partnerships, and corporations engaged in the operation of automatic cigarette vending machines in the
State of Connecticut.
The respondent officers and directors of the said respondent corporation and the respective respondent members of respondent said corporation by or with which such officers and directors are employed or
connected, are as follows:
Otflcers and directora

Name of member reapondent with which re8pective otflcere entJ directora are connected

President: Anthony R. Nastrf__________ Automatic Sales Co., Inc., 106 Meadow
St., Waterbury, Conn.
Vice president: Robert Zimmerman______ Self-Service Sales Corporation, 627 AI·
· bany Ave., Hartford, Conn.
Secretary: Anthony J. Masone __________ Automatic Sales Co., Inc., 106 Meadow
St., Waterbury, Conn.
Treasurer: M. E. Norris---------------- Norris Tobacco Co. (a trade name under which M. E. Norris as an individual does business), Main St.,
Danbury, Conn.
Director: John J. Fitzgerald------------· Connecticut Automatic Cigarette Co.,
(a trade name under which John J.
Fitzgerald as an individual doer,1 business), 61 Broadway, New Haven,'
Conn.
Director: Samuel Aliener_______________ 1507 Chapel St., New Haven, Conn.
Director: Nathan Dubowry _____________ Connecticut Automatic Sales Co., (a
trade name under which Nathan
Dubowry as an individual does business), 93 Lafayette Street, New
Britain, Conn.
Director: Lena BonellL----------------· Bonelli Cigarette Service (a trade
name under which Lena Bonelli as
an individual does busine!';s), 407
East Elm St., Torrington, Conn.
Director: Charles SparrOW-------------- Cigarette Machine Sales Co. (a trade
name under which Charles Sparrow
as an individual does business), 2!l8
Wayne St., Bridgeport, Conn.
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The above-named respondent officers, directors, and members do not
<!onstitute the entire membership of said respondent corporation but
are representative members thereof, respectively.
PAR. 6. Respondent Cigarette Merchandisers Association of New
England, is a membership corporation organized and existing under
and by virtue of the laws of the State of Massachusetts with its principal office and place of business located at No. 1 Federal Street, Boston, Mass. Said respondent corporation is a member, and is represented by Hnee authorized delegates or alternates at meetings, of the
said respondent Inter-State Association. The membership of said
respondent corporation consists of certain persons, partnerships, and
<!Orporations engaged in the operation of automatic cigarette vending
machines in the State of Massachusetts.
The respondent officers and directors of the respondent corporation
and the respective respondent members of said respondent corporation
by or with which such officers and directors are employed or connected
are as follows:
Of!lcers and directors

Name of member respondent with which respective officers and directors are connected

President: Samuel l\:l. Goldstein_______ Metro Automatic Sales Corporation, 330
Massachusetts Ave., Boston, Mass.
Ylce President: Louis Berman _________ Vogue Vending Co. (a corporation), 262
1\Iiddlesex St., Lowell, Mass.
Secretary: William B. Burns__________ Grand Novelty & Supply Co. (a trade
name under which William B. Burns
does business), 06 Southgate St.,
'Vorcester, 1\Iass.
Manager: Walter R. Guild ___________ _
Director: Albert M. Coulter----------- l\1. A. C. Vending Co. (a trade name
under which Albert 1\I. Coulter and
l\1. L. Coulter as copartners do business), 6 North Woodfort, Worcester,
1\Iass.
Director: Frank FendeL-------------- Fendel Brothers (a trade name under
which Frank Fendel as an individual
does business), 265 Park Ave., Revere,
1\Iass.
Dlrec~or: Oscar Gerson _______________
Gerson Sales Co. (a corporation), 70 A
Green St., Boston, 1\Iass.
Director: Julian Karger ______________ Enterprise Cigarette Service Co. (a
trade name under which Julian
Karger nnd Louis Elfman ns copartners do buslne:;s), 2.'iO Broadway,
Revere, 1\Iass.
Director: Cleo C. Kingsley ____________ K. D. Yending Co. (a trade name under
whirh Julius Ulman and Cleo C.
Kingsley as copartners do business),
219 State St., Swampscott, 1\Iass.
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OfTlcers and directors

Name of member respondent with wMch
respective officers and directors are con-

nected

Charles E. KnighL------------------- 12 Kirubal Rd., Methuen, Mass.
Alfred I. Sharenow ------------------- Cigarette Service Co., 206 Salem St.,
l\ledford, 1\Iass.
Jacob Shelman_______________________ Shelley Sales Co., Inc., 382 ~·atertown
St., Newton, 1\Iass.
Harry Spierer________________________ l\Ionroe Sales Co. (a trade name under
which Harry Spierer as an individual
does business), 56 Harvest St., Lynn,
Mass.
William Spiller----------------------- Massachusetts Vending Co. (a trade
name under which Rose D. Spiller as
an individual does business), 69 Wayland St., Roxbury, Mass.

Tho above-named respondent officers, directors, and members do not
the entire membership of said respondent association but are
representative members thereof, respectively.
P_4.R, 7. Those hereinabove specifically named respondents as officers,
directors, and members of the said respondent organizations and associations do not constitute the entire list or number of such officers,
directors, or members, but are typical and representative thereof.
PAR. 8. Said operators of automatic cigarette vending machines,
members of said organizations and associations and respondents herein,
in the course and conduct of their business, have purchased and are now
purchasing automatic cigarette vending machines from manufacturers,
producers, and distributors in various States; said respondent opera torR, by agreement with proprietors, install such machines in various
types of retail establishments in which the sale of cigarettes is contemplated, i.e., restaurants, taverns, grills, barrooms, gasoline stations,
etc.; the places where such machines are installed are commonly known
in the trade as "locations"; the said respondent operators have caused
and are now causing automatic cigarette vending machines to be
shipped and transported in commerce to the places of business and to
the locations of such purchasing respondents from points in States
other than the States in which such respective points of destination
are located.
In the course and conduct of their respective businesses heretofore
described, except to the extent to which competition in the purchase
of ~mtomatic cigarette vending machines has been restrained, lessened,
injured, and suppressed by the undertakings, agreements, and other
facts hereinafter referred to, the respondent operators of automatic
cigarette vending machines have been, and are now, in active and subcon~titute
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stantial competition with each other and with other operators of such
machines in the purchase and location of such machines.
Said respondent operators of automatic cigarette vending machines,
members of the said respondent organizations and associations hereinabo-ve described, constitute a large and important part of the operators
of automatic cigarette vending machines in the several States of the
United States in which the members of respondent organizations and
associations are engaged in business; and such members constitute a
group so large and influential in the trade as to be able to control and
influence the flow of trade and commerce in automatic cigarette vending
machines within, to, and from the several States wherein the said
respondent operators are engaged in business. Said members as allied
and banded together in associations and organizations are enabled
thereby to more effectively exercise control and influence of such trade
and commerce for the promotion and enhancement of their own volume
of trade and profits.
PAR. 9. The automatic cigarette vending machine industry came
into existence about 10 years ago, and is composed of operators and
manufacturers. An operator of cigarette vending machines is one
who purchases the machines from the manufacturer and solicits proprietors of various types of retail businesses, such as poolrooms,
barrooms, restaurants, or other places, for permission to install one
or more of said machines on the premises of the owners, upon the
agreement that the operator shall service said machines with the
various nationally advertised brands of cigarettes, for which privilege
and said. service the operator agrees to allow the owner of the premises
a commission of anywhere from lh to 1 cent on each package of cigarettes sold through said machine while on the premises of the owner.
The establishment where such a machine is placed is, in the parlance of
the operator, called a "location" or "stop." The operator purchases
his cigarettes either direct from the manufacturer or from a wholesale
tobacco dealer. He employs one or more so-called service men, who
in New York City are members of a labor union affiliated with the
American Federation of Labor, who from time to time call at the
locations, taking with them the various brands of cigarettes which
they use in servicing said machines, thereby keeping them supplied
with the necessary merchandise for resale. These service men, in
addition to keeping the machine supplied with cigarettes, also collect
the money deposited therein by purchasers and, after accounting to
the owners of the locations for their commissions, return the balance
to their employer, the operator. The number of locations in which
an operator has installed machines ranges from 20 to 5,000.
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Prior to the organization of the various respondent associations, the
number of locations which an operator had at any one time fluctuated.
This was due to competition among the various operators for these
locations, since in the majority of cases the machine was installed and
was permitted to remain on location only at the will of the location
owner. The competition consisted, among other things, of an offer
of more corp.mission per package of cigarettes, the payment of a bonus
or rental privilege in addition to the payment of a commission, the·
offer of various types of premiums such as free matches, attractive
.electric illumination, clocks, or a more efficient or more attractive
looking machine.
PAR. 10. For more than 3 years last past there have been, and are
now, several manufacturers, producers, and sellers of automatic cigarette vending machines, the four principal ones being Rowe Manufacturing Co., Inc., New York, N. Y. (which, in addition to manufacturing and selling said machines, also operates its own machines
through a number of subsidiary companies in the various territories
where respondent operators are located) ; Arthur H. Du Grenier Co.,
Haverhill, Mass.; U-Need-A-Pak Products Co., Brooklyn, N.Y.; and
National Vendors, Inc., St. Louis, Mo. The places of business of the
various manufacturers of such machines were, and are now, located
in States other than the States where the respondent operators of
automatic cigarette vending machines have their places of business;
said manufacturers, producers, and sellers have been, and are now,
engaged in the business of manufacturing, and selling such machines
which they have been, and are now, shipping in commerce between and
among the several States of the United States, and have been, and are
now, selling large quantities of such machines to the respondent operators or their agents and shipping such machines in commerce to said
purchasers into the various States of the United States other than the
States where. said manufacturers, producers, and sellers have their
places of business. Except to the extent to which competition between
said manufacturers, producers, and sellers in the manufacture and
sale of such machines, and in the sale thereof for shipment in commerce into the various States of the United States other than the States
where said manufacturers, producers, and sellers have their places of
business, has been restrained, lessened, injured, and suppressed by the
understandings, agreements, and other factors hereinafter referred to,
the said manufacturers, producers, and sellers, in the course and conduct of their respective businesses as aforesaid, have been, and are now,
engaged in active and substantial competition with each other in the
manufacture and sale of such machines, and in the sale thereof for
shipmE\nt in commerce into the various States of the United States,
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and in the sale thereof to the respondent operators or their agents, and
to competitors of respondent operators for shipment to said respondent
operators and competitors of respondent operators in commerce into
the various States of the United States.
PAR. 11. The manufacturers have been constantly ~mdeavoring to
improve the efficiency of their machines -and by reason thereof have
from time to time manufactured different types and models. As a
more efficient model was manufactured and distributed, operators who
had purchased previ"ous models which had become obsolete exchanged
the obsolescent model for the new model and received as a credit on tho
purchase price of the new machine a certain amount as a trade-in
allowance. In many instances the operator, instead of exchanging the
obsolescent models, sold them to op~rators who made a practice of
purchasing and operating only used machines. The manufacturers
likewise distributed the old models taken in trade to other operators
or to some individual or firm which desired to enter the operating
business with used 'machines.
Since the organization of the various respondent associations, the
respondents have engaged in a concerted and cooperative effort and
have adopted rules designed to prohibit manufacturers from selling
their machines direct to locations, to new operators, ~r to operators
who are not members of the associations. The respondents have conducted campaigns designed to force all nonmember operators, who at
the time controlled an appreciable number of locations, to join the
associations, and where such nonmember operators have refused to join
the respondents have requested and demanded of manufacturers that
the said manufacturers should refuse to sell such machines to such
nonmembers. As occasion required, they have appointed committees
from among their membership whose duty it was to call upon manufacturers for the purpose of inducing them to stop selling direct to
locations, to promise or agree not to create new operators, not to sell to
nonmembers of the associations, or to agree to endeavor to induce nonmembers to join the association. On divers occasions the various associations have entered into contracts, agreements, or understandings
whereby the associations each agreed to purchase from the four manufacturers a specified number of machines each year in consideration of
the agreement, understanding, or promise on the part of manufacturers not to create new operators or not to sell to nonmembers. 'Vhere
manufacturers have refu~ed or failed to carry out their agreement not
to sell direct to locations, not to create new operators, or not to sell to
nonmembers, said associations have refused to carry out the agreement
to purchase from said manufacturers, have threatened to boycott said
manufacturers' machines, and in many instances the members of said
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associations have boycotted said manufacturers and have refused to
purchase machines from said manufacturers.
PAR. 12. The respondent The Cigarette Merchandisers Association,
Inc., adopted a constitution, bylaws, and trade practice rules which
have been revised from time to time. The objects of the said respondent association as set forth in the preamble of its constitution are as
follows:
The objects and purposes of this organization shall be to foster trade and com·
merce in the automatic cigarette vending machine business; to reform abuses
relative thereto; to diffuse accurate information ln regard to the standing of
customers and other matters; to procure uniformity and certainty ln the customs
and usages of trade; to s~ttle equitably and justly differences between its mem·
bers; to promote a more enlarged and friendly intercourse among automatic
cigarette vendors ; to hold meetings and social gatherings for the better realization of these purposes ; and to promote a better understanding and relationship
of its members towards E·ach other; to create a code of fair competition in the
operation of cigarette vending machines; to exchange such information as will
improve the conditions of members.

The trade practice rules of the said respondent association include the
following:
SEVI'lON 3. The members are prohibited from purchasing additional cigarette
machines when such are made by any manufacturer or vendor who sells, or permits the sale of such machines to individual locations ln competition with the
operators.

Complaints against members for violating any of the association rules
are referred by the president of the association to the grievance
committee:
which Committee holds hearings thereon and decides the complaint and reports
their decision to the Association. The Association may· mete out such punishment for noncompliance with such decision as to them may seem just and proper,
under the circumstances, after an opportunity has been given to the offending
member to defend himself before the Association. The action of the Association
in such matters is final.

The rules and regulations, objects, purposes, and policies of the
association were constantly brought to the attention of the manufacturers of automatic cigarette vending machines through committees
which were appointed from time to time to call upon said manufacturers. For example, on June 25, 1936, such a committee was appointed. On August 17, 193G, the following resolution was proposed
and adopted :
"That a committee be nppoiJ.ted to call on the manufacturers of cigarette vending
equipment in order to detErmine their Intention>~ toward cooperating with the
Association." It was decided, after discussion, that lllr. Miller should first call
upon thel:ie manufucturPrs and tten, at a later date, 1\Ir. Dloom, Mr. Orowitz, and
Mr. llergt•r would follow Ull with another call.
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At the meeting held on November 27, 1936, the following report was
made by a member of such committee:
the results of a combined meeting between representatives of the C. M. A. and
the Cigarette Machine Manufacturers, which was held at the Hotel New Yorker
several weeks ago at which time the Mills Manufacturing Co., Rowe Mfg. Co., and
the U-Need-A-Pak Company assured the operators of their willingness to cooperate
with them in every way possible in formulating policies for the benefit of the
industry.

On March 25, 1937, such a committee was appointed to call upon
National Vendors, Inc., in order to secure its cooperation with the
plans and policies of the association. The said committee made its
report at a meeting of the association on April 8, 1937. At said meeting held April 8, 1937, a committee was appointed to join with a
committee of New Jersey operators in calling upon Stewart-McGuire.
A minute of said meeting is as follows:
It was further suggestea that this committee as appointed join with a committee of New Jersey operators ln calling upon Stewart-McGuire. Mr. Stein.
Manager of the New Jersey Association, stated that such a committee of Jersey
operators would be appointed at their next regular meeting, to be held Tuesday.
April 13th, 1937, and it was decided that after this, a date convenient to all
parties concerned would be selected for such a joint meeting. Mr. Berger, speaking for the Rowe Manufacturing Company, advised the membership that his
firm was ready and willing to adopt any plan agreeable to the other manufacturers that might lead to stronger cooperation between the manufacturer and
the operator and result in their mutual benefit. Mr. Yolen, representing the Mills
Novelty Company, assured the membership of the Association that his firm
would also cooperate in every possible manner with the operators and adopt
any plan agreeable to other manufacturers. Mr. Willens, representing the
Uneeda-Pack Manufacturing Company, assured the membership likewise.

A joint conference between manufacturers and operators was held
October 13, and October 19,1937, at the Hotel Commodore, New York
City. A report of said meeting was presented at the following regular
meeting of the association.
The activities of the association, through its committees appointed
by it to call upon manufacturers and impress upon them the necessity
of cooperating with the association in its efforts, were successful;
manufacturers have cooperated to the fullest extent, in consequence of
which very few new operators of vending machines have been created
in this territory since 1937. Where a new operator has been created,
it was done with the consent of the association. At the present time
approximately 90 percent of the cigarette vending machines in operation in the metropolitan area of New York City are owned or controlled by members of the association. This has enabled the association to direct most of its efforts toward elimination of competition
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from nonmembers of the association, well as elimination of competition between their members for one another's locations. The latter
· was accomplished first by the adoption of various restrictions and the
imposition of penalties upon members who refused or failed to adhere
to rules and regulations, and by the creation of a separate corporation
whose sole function was to assist the members in eliminating competition from nonmembers, principally by paying a bonus to a member
for each location he could show was taken away from a nonq~.ember.
The manager of the association, in a letter to the members dated
September 20, 1937, stated as follows:
You are all aware of the competitive conditions prevalling throughout the
industry at the present time, due principally to the number of new operators
who have recently entered the field. Unfortunately, most of these operators
are not in sympathy with the objects and policies of CIGARETI'E MERCHANDISERS
ASsOCIATION and as a consequence are the cause of creating discord in many
sections. Unless their activities are controlled, it is very possible that the reforms
accomplished by OIGARETTE MERCHANDISERS ASSOCL\TION during the past year
will be seriously affected and our future effort towards continuing ·our good work
llampered. Even though the effect of this competition has not as yet been felt
by all of you, your wholehearted attention and cooperation should be given,
so that 1t may be controlled before becoming widespread throughout the territory covered by CIOARETI'E MERCHANDISERS ASSOCIATION. To this end, we ask
that you make it a special point to be present at the coming meeting, so that we
may have ,the benefit of your views and opinions in consideriDg this problem and
in deciding upon a means to cope with it. - In this respect, I might advise that
the National Association bas already decided upon a preliminary course of action,
with which we will acquaint you at the coming meeting.

At a meeting of the association held March 10, 1938, the following
report was made of a discussion concerning the
question and practicability of a central buying agency. It was proposed to favor
only those manufacturers who would agree not to sell to nonmembers. Mr.
Levy expressed the opinion that this Is in the nature of a boycott. The situation
was likened by Mr. Forbes to the resident buying offices conducted and patronized by department stores.

At several meetings of the board of directors of the association plans
were discussed for the adoption of a central buying office. At a meeting of the board of directors held June 9, 1938, the following report
was made:
The policy of the Association regarding the manufacturers' cooperation and the
curtailment of the practice of creating new operators. It was the suggestion
of a member that a central buying office be established on a non-profit basis for
all members of the Association. lie felt tl!at the time was ripe for the members
of the Association to do something constructive and help stabilize the busin<'ss.
After discussion, no definite plan was reached, and a recommendation was made
to submit this problem to the body at large.
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At a meeting of the directors held J nne 16, 1938, the following report
was made:
The matter has been taken up with a legal mind at a meeting of the Committee.
The plan Is legal and feasible and can be worked out. IT'his plan is as follows.
The operators enter into an agreement with the Association. The Association
is to make all purchases of machines through an office created by the Association. The operators can make individual deals with the manufacturers, if they
notify the Association of the deal. A code of fair trade practices Is to be
adopted, with penalties for violation of this code. The manufacturers can be
placed on the Association accredited list when they agree to restrict the territory of New York to accredited operators. Manufacturers agree to list with the
Association all their operations and agree not to extend same. Manufacturers
shall not make sales of individual machines to location owners.

At the meeting held September 1, 1938, it was unanimously adopted
that a central buying plan be established. At the meeting held on
September 15, 1938, it was reported to the membership that the association had gone on record as favoring:
a plan for a central buying office and that the Board of Directors had devised
the following plan: Vendormatic Service Corporation will be set up to handle
this plan. The members are obliged to sign the contract at a given date.
PAR. 13. The objects and purposes of the Cigarette Merchandisers
Association of New Jersey, Inc., as set forth in its constitution, bylaws, and code of fair trade rules, and as disclosed by numerous resolutions adopted at its meetings, and the things and acts done pursuant
thereto, are similar to those of the New York association; to wit, The
Cigarette Merchandisers Association, Inc.
In connection with the efforts of the association to monopolize the
business of operating cigarette machines in its territory for the benefit
of its members, the association requested and obtained the cooperation of the manufacturers of automatic cigarette vending machines in
refusing to sell to locations and in refusing to create new operators.
The association from time to time appointed committees to call upon
manufacturers o£ automatic cigarette vending machines and to Impress upon them the advisability of refusing to create new operators
and to refuse to sell to locations, and in various other ways attempted
to exert, and did exert, pressure on such manufacturers. The association entered into agreements with manufacturers whereby, in consideration for the manufacturer agreeing not to sell to new operators or
to locations, it undertook to purchase on behalf of its members a definite number of machines each year. 'Vhen a manufacturer refused
to comply with the association's requests or demands with respect to
sales of cigarette vending machines, the manufacturer was boycotted
or threatened with a boycott by the association. The associat,ion demanded that its members strictly adhere to the rules and regulations
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A grievance or arbitration committee heard complaints respecting violation of the rules and regulations by members;
the said committee had authority to mete out, and did mete out, penalties for violations thereof.
PAR. 14. The objects and purposes of The Automatic Cigarette
Vendors Association of Eastern Pennsylvania as set forth in its constitution, bylaws, and code of fair trade practice, and the resolutions
adopted from time to time at its meetings, and the acts and things done
thereunder and pursuant thereto, are similar to those of the Cigarette
l\fechandisers Association, Inc., and Cigarette Merchandisers Association of New Jersey, Inc. The primary object and purpose of the
association, as gathered from its activities, is the creation of a monopoly of the cigarette vending operating business in its territory for
the benefit of its m.embers. For the accomplishment of its object and
purpose, the association from time to time has adopted rules and regulations designed to eliminate competition among its members. The
association accepts and secures the cooperation of manufacturers in
eliminating competition from nonmembers. The association from
time to tim,e impressed upon manufacturers the advisability of the
manufacturers' cooperation in limiting sales of their machines to
members of the association. In this connection the ass~ciation entered
into an agreement with the manufacturers whereby it was to purchase
a specific number of machines from each manufacturer during the
year, in consideration of said manufacturers' promise not to creato
new operators. One of the manufacturers did not abide by its promise and did sell to nonm,embers of the association, with the result that
no member of the association since that time has purchased machines
from that company, nor has the association carried out its part of the
contract to purchase annually a specified quantity of machines from
that manufacturer.
PAR. 15. The objects and purposes of The Cigarette Machine Operators of Connecticut, Inc., as set forth in its constitution, bylaws, and
code of trade practices, are substantially similar to those of the other
respondent associations hereinabove referred to. The association
has in its membership the operators in the State of Connecticut. The
members of the association control 90 percent of the machines now in
operation in that State. The preamble of the association's constitution and bylaws is as follows:
To !'liminnte unfair and ruinous comfJ('tition which hns caused st:>rious financial
loss and cmbnrrassmrnt to the l"t:>ndors of tobacco products by machines, to im·
prove !'conomic conditions in the Industry, and to the end thnt the snle of tobacco
products by machines In the State of Connecticut may be stabilized and conducted
profitably, this Association Is formed.
435~26~2---vol.SS----~~
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Under the title Objects and Purposes of the Association, the following

is stated:
The purpose of the Association shall be to establi~:;h such relations and mutual
understanding among those engaged in the vending of tobacco products by ma·
chines as will contribute to the welfare of the business generally; to consider
and adopt such forms of lawful and ethical business practices and principles as
seem likely to improve economic conditions; to cooperate with government
agencies and with those engaged In the tobacco industry generally to eliminate
the evils that now exist or may hereafter arise, and to foster such measures
deemed for the best interests of the business and welfare of the public * * *·

The association's trade practice rules prohibit. the following as an
unfair trade practice:
(the operation of) any cigarette machines when such are made by any manufacturer or vendor who sells or permits the sale of such machines to individual
locations, in competition with the operators or to do business with any manufacturer or vendor of such machines who fails to comply with provisions for
territorial protection to members of the association.

The association from time to time appointed committees to call on
manufacturers for the purpose of protesting sales of machines to new
operators. The association likewise adopted resolutions which it
mailed to manu.facturers in which it was indicated that the members
thereof objected to sales of machines to new operators and that such
sales would incur the displeasure of members. It also secured written
pledges from manufacturers that they would comply with the rules
and regulations of the association as they applied to sales to new
operators.
At a meeting of the association held September 8, 1936, the following report was made :
A discussion relative to any member being forced to dlseontlnue purchasing
machines from a manufacturer because of some breach of territory .rights, and
what assistance that member could get regarding machines from other members.

PAn. 16. Cigarette Merchandisers Association of New England was
organized at a later date than the other heretofore-mentioned respondent associations. Its objects and purposes, as indicated by its
constitution, bylaws, and code of fair trade practices, are similar in
every respect to the objects and purposes of the other respondent associations. This association has joined forces with the Interstate Association and has participated in its activities. The minutes of meetings
of its executive committee and of the membership disclose the appointment of committees to call on manufacturers in refer('nce to the' lat·
ter's sale to locations and the imposition of penalties on members for
violating the association's fair trade rules.
PAR. 17. The objects and purposes of the Inter-State Cigarette Merchandisers Association, as set forth in its constitution and bylaws, are
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similar to the objects and purposes o£ the other respondent associations. Its constitution sets forth:
This Association aims thru collective action. to lay the foundation for auu maintain equitable relations between all factors that affect economic conditions in the
Industry. It recommend::! unifot'm acfi(jn In securing construdive lE>gislution
toward the elimination of any abuses of power or unfairness. This Association
leaves all qu~>stions of manag~ent in th!s bm;i::e~ to the detPrmination of each
n1ember.

At a meeting of the association held May 20, 1939, the question arose:
As to what to do where a given manufacturer sold machines to either nonmembers or started an independent overation in a given area.
Mr. Alfred Sharenow suggested that the bE'tter customers of such ll manufacturer could speak to such manufacturer where there was such a <listurbance in
any given area and that the manufacturer would probnbly seriously consider
and remedy any such situation.
· Mr. Charles. W. Stange reminded the Interstate Assodation that the purpose
of the Inter-State was to eliminate abuses by the manufacturers and that everything should be <lone to acquaint tl1e manufacturer with the disturl.umce in a
givl'n area.
Mr. Goldstein proposed the followiug resolution which was ~Pconded by Mr.
Nastrl: "That the Inter-State CMA appoint representatives to cooperate with
the local associations in·contactin~t the particular manufacturer of a given area
in order to straighten out any given mutter."
Mr. John Sharenow moved that it was the opinion of the Inter-State Cl\IA
that New York Cl\fA and New Jersey Cl\IA appoint a Committee to settle the
commission rates in overlapping areas.

The minutes of the meeting o£ the association held October 14, 1939,
dearly show that the object and purpose of the association were to use
the combined power o£ the membership of all the local associations
as consolidated by the Inter-State organization in intimidating and
comp~lling manufacturers of automatic cigarette machines to refuse
to sell to locations, to nonmembers o£ associations or to new operators.
Some of the minutes.of sa~d meeting are as follows:
Mr. B!lrest then brought up the question of whether any of the Inter-State members were having trouble with direct snles to locations or with the creation or
new opet·ators In any particular area.
Mr. Zimmerman reported that beeuuse of the difficulties arising with new
competition crl'ated by a manufacturer 1 the ConnPeticut C. l\1. A. called on suld
manufacturer for cooperation. The manufacturer Involved did not offer to
assist the association in clearing up the difficulties created.
Mr. John Sharenow told the memiJer::l that some difficulty had urisPn in New
Jersey with a cigarette ven<liug machine manufacturer and that following cont~lderable effort, the Nl'w Jer::ll'y association arrived at an agreement with that
muuufarturl'r who has bPen coopPrnting with the C. 1\1. A. of Nl'w Jersl'y since
tlmt tim.>.
Mr. AI Shut·enow I'Xpressed himself us b('fng sincerely disuppointed in the
rnt>thod used by the Connecticut As~wciation to accomplish what the Inter-Statu
1tad ori{/ina1/y set out to do. Aecordlng to :\Ir. ~harenow the ot·lginal purpose
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for the formation of the Inter-State C. M. A. was to attempt to obtain cooperation
from manufacturers in all areas where there are C. M. A.'s and that where any
manufacturer would not cooperate, the Inter-State was to appoint a committee
made up of members from various States to call on the offending manufacturer.
In such a way the full power of the Inter-State Association Clfuld lle used llccause
in each area covered lly any memller in the Inter-State there are ce_rtain groups
who have strength with each manufacturer.

Mr. Hawthorne suggeF:ted that if a manufacturer refused to cooperate that one
ol the best methods open to any State association was to notify their members of
the facts and to allow tee members to follow their own best judgments.
Mr. Forbes stated that the C. M. A. of New York has no difficulty with any
manufacturer and that these manufacturers only sen to any new operator at the
suu.oestion of the Associtttion.

Mr. Sharenow said that the reason for the cooperation of all manufacturers
with the New York Association was because all manufacturers were sufficiently
represented by the membership for them to cooperate with the Association members. He also suggested that inasmuch as the New York .Association is in a
friendly status with all manufactUL"ers, that they use their strength in llehalf
of other Inter-State ,memllet·s.

Mr. Zimmerman made a motion that each individual Manager of the various
C. M. A.'s write a letter to any offending manufacturer asking for cooperation
wherever necessary.
Mr. King stated that at the present time the Pennsylvania Association is receiving all cooperation requested and that they have bel:!n working on a private
matter with one particular manufacturer for a period of one year and, therefore,
he did not want the Pennsylvania Association to go on record to write this one
particular manufacturer.
l\Ir. Forbes suggested that the services of the President and Treasurer of the
New York C. M.A. be used for contacting any manufacturer involved.
l\Ir. Al Sharenow made a motion which was passed that in the event of any
disturbance the Recorder be immediately notified by the Association in that
territory; that Managers of each association have on file a record of their
operators according to number of machines and type of machines; and that each
Manager contact the proper operators and arrange for them to meet with the
offrnding manufacturer.
Mr. Fuhrman suggested that the individual association select whatever representatives were best suited to the particular case and l\Ir~ Forbes suggested using
operators who were not purchasers of the machines made by the particular
manufacturer involved.
PAR. 18. The various local respondent associations all joined the
respondent Inter-State Association, appointed the requisite number
of delegates who attended its meetings, and in various ways cooperated together and with the Inter-State Association in attempting
to effectuate its objects and purposes.
The president of the Cigarette l\Iachine Operators of Connecticut,
Inc., in a letter dated October 23, 1939, to the manager of the Cigarette Merchandisers Association of Nt>w Jersey, Inc., who was also
recorder of the Inter-State Association, after referring to competition
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from an operator who, it was alleged, is controlled by a distributor
for the U-Need-A-Pak Corporation, stated:
As this has been a serious situation here for some time, and some action
must be taken to see if it can be eliminated, I am requesting you to get in
touch with the presidents of the various associations who are members of the
Interstate C. M. A., to appoint one or two men to act as a committee to call
on the head of the U-Need-A-Pak Corporation, I would sincerely recommend
that the men chosen should be those who are large U-Need-A-Pak operators, and
who are intimately known to the ofikers of the U-Need-A-Pak Corporation, so
that their word will carry more weight.
Arrangements should also be made for an interview with the officers of the
Company in question, and I shall be glad to receive any comments or suggestions that would tend to make this meeting a successful one.

The recorder, under date of October 25, 1939, replied as follows:
I received your letter of October 23rd yesterday and will immediately communicate with the other members of the Inter-State C. M. A. I would like to
set a date for this meeting with U-Need-A-Pak Products Corp. for the very near
future.
I do hope that we shall be able to straighten out the situation so that business
in Connecticut can resume its usual smooth operation.
As far as making any appointment for the committee to call on the officers of
the company In question, I believe that we should hold the matter in abeyance
following the interview with Messrs. Willens and ~einer.

The recorder, on November 2, 1939, in a communication further
stated:
·
After receiving your letter concerning the situation in Connecticut, I contacted all the Managers of the Inter-State Association members.
In the meantime, I also got in touch with Matthew Forbes who asked me to
let him handle the matter, if possible. Mr. Forbes told me yesterday that he had
lunch with 1\lr. Willens during the past week and had taken up the situntion
with him. Mr. Willens has told 1\Ir. Forbes that he will investigate the matter
and I am sure that it will be taken care of very shortly without any further
contact through the Inter-State members.

At a meeting of the Inter-State Cigarette Merchandisers Association
on February 11, 1940, Manager Forbes of the New York association
reported thatA situation had arisen in Connecticut which was causing trouble to members of
that Association. Both Mr. Forbes and 1\lr. Hawthorne volunteered their services
to clear up this matter and the manufacturer agreed to sell the operation to mernhers of the Connecticut C. 1\I. A.

A meeting of the Inter-State Association was held February 11,
1940. 'l'he eastern representative for the National Vendors, Inc., who
was present at said meeting, stated:
January 2!), 1!140, he received an Inquiry from the St. Louis office concl'rnlng
this operator. He thereupon contacted his representative In Boston, who had
sold five machines to this operator without Investigating whether or not this
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man was already an established cigarette vending machine operator. Mr. Cantor
RaW this operator on February 8th at which time they told him that they bad
purchased fifty machines from another manufacturer and was given an order
which he refused to accept.
Mr. Sparrow of Connecticut stated that the report was made that the Diamond
Self Service was entering the field about three weeks before the operation actually
was started. The company was backed by a tobacco concern. Originally thEU-Need-A-Pak Products Corp. was requested to sell machines to this new operator
but refused. Mr. Kushner, a representative of the U-Need-A-Pak Corp., bad been
instructed how to act in this matter by his company. However, the U-Need-A-Pak
Corp. had also gone on record that if someone else started a new operator, they
would sell equipment to him. Mr. Sparrow said that he heard of the DuGrenier
machines which bad been sold through his nephew who bad lost several location.-.
He immediately called New York to find out from Mr. Glassgold what the f!ituation was. Mr. Kushner of the U-Need-A-Pak Corp. investigated the locution,;
and found DuGi-enier machines operating and then wired his firm the facts.
Mr. Morris Zimmerman stated that Mr. Sparrow bad been very instrumental in
clearing up the former situation in Connecticut.
He also said that he had been forewarned of new trouble in Connf'Cticut. Tht•
Diamond Self Service, according to Mr. ·zimmerman is headed by a group of
racketeers. This same group has started operations in variom~ lines and then
sold out for large sums of money. This group is using politics, other types of
pressure and actual arrests in order to put machines into locations.
Mr. Forbes suggested that a campaign of action should be planned without auy
further recourse to committ~e meetings with manufacturers.
President 1\Iasone stated that he had a conference with l\Ir. Willens on thP
l'vening of February lOth concerning this matter. 1\Ir. Willens promised that it
the DuGrenier, Rowe and National organizations would each go on record not
to make any more sales that he would stop selling ma<:hines to the Diamond
Self Service. However, there was one condition to this statement and that
was that be must be permitted to fill the last order which he had received.
Mr. Sparrow declared that the situation In Hartford is a matter of a per.son~rl
grievance. He also said that be had been instrumental in pr~nting the sale of
U-Need-A-Pak machines to newly created nonmembers in Connecticut. Mr.
Willens has told Mr. Sparrow that since straightening out the situation in Connecticut, there has been only one U-Need-A-Pak machine sold in that State.
Again Mr. Sparrow )Jrought up the fact that a new operator was created in Conr,ecticut by Mr. Zimmerman, a member of the Association, who sold one Aristocrat
machine thereby starting another competitor in the field.
Mr. John Sharenow stated that the same evils existed everywhere, that in ordP.r
for a new operator to purchase machines from a manufacturer, he would have to
have originally some equipment. However, he felt that the question in this case
was would DuGrenler have sold the Diamond Self Service any more machines
when they had been addsed of the et'ror which was made. It they would have
refused to do so and all other manufacturers had also refused to do so then thP
Pituatlon would have straightened out of itS('lf. In New York and New Jerst>.\"
we have been able to take care of matters with most of the manufacturers an1l
therefore, we have been able to get the cooperation which we deserve. Mr.
Sharenow further asserted that in his opinion a committee could take care of thio;
situation and that a manufacturer who bas lost the good wlll of Association
operators, must continue for a reasonable len~;th of time to try to win the re!lpect
of those operators.
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A motion was made and passed to appoint a committee to take up matters of
this sort with any manufacturer with whom trouble might arise. Mr. Joh•l
Sharenow further stated that he slwuld ask the manufacturers to observe the
spirit of our request and not to look for loopholes which could possibly be
found. In other words, if a manufacturer were to consult us first before actually
shipping machines we could possibly be of assistance to them.

On February 19, 1940, Secretary Masone of The Cigarette Machine
Operators of Connecticut, Inc., in a communication to the U-Need-APak Products Corporation stated as follows:
On behalf of our Connecticut Association, I want to thank you for the courtesy
shown the representatives of our Inter-State Association when we met in your
office last week.
Naturally, we are interested in the outcome of that conference with you and
your associates, and we are watching with a g1·eat deal of interest any shipments
of machines made to the operator we discussed. According to your promise of
last week the shipment of machines en route to him at the time of our discussion,
must have reached him by this time, and any future shipment of machines made
at this time would be against our agreement. It may also interest you to know
that we have received further assurances from the other manufacturers that they
positively will not ship this concern any machines.

PAR. 19. In the territory covered by the several respondent associations and Inter-State Association the members of said associations
control between 85 and 90 percent of the business of operating automatic cigarette vending machines. Manufacturers have been forced
to comply with the requirements of the various associations and have
not created any new operators in territories covered by the various associations; said manufacturers have refused to sell to locations or to
wholesale dealers with whom they formerly did business but who sold
to locations; said manufacturers have likewise refu~ed to sell to nonmembers of associations. In certain territories manufacturers who
have refused to abide by agreements not to create new operators in
consideration for the undertaking on the part of an association to purchase a definite quantity of their machines annually have been boycotted by the members of such association. An example is the case of
the U-Need-A-Pak Corporation which entered into such an agreement
with the Philadelphia association, The Automatic Cigarette Vendors
Association of Eastern Pennsylvania. The U-Need-.A-Puk Corporation, subsequent to the making of said agreement did sell its machines
to nonmembers. Since that time no member of the Philadelphia association has purchased machines from the U-Need-A-Pak Corporation.
The effect of the activities of the various associations, acting indi·vidually and in combination with the Inter-State Association, with
respect to manufacturers is clearly indicated by extracts from a memor:mdum report dated March 14, 1940, prepared by the president of the
DuGrenier Sales Co. to the Arthur H. DuGrenier Manufacturing Co.
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concerning his meeting with the secretary o£ the Cigarette Merchandisers Association o£ New Jersey, Inc.:
M:r. Cherry called on us for the purpose of reaching an understanding with DuGrenier that we would not sell cigarette machines to any new accounts in New
Jersey. Specifically he wanted us to agree not to deliver to Schnorrbush machines on the order which we have. This led to a general discussion of the policies
of his Association, what we could E-xpect in return, etc., etc.
It is our understanding that the Philadelphia Association does not even permit
us to sell machines to non-members. Kline reported to me that Uneeda-Pak
was blacklisted and that Association members are not permitted to buy from
tTneeda-Pak because they violated this ruling.
It is also my understanding that the Connecticut Association tries to enforce
the ruling that manufacturers cannot sell to any new accounts although they may
be permitted to sell non-members.
The New Jersey Association is attempting to operate on the basis of the ConJiecticut Association in that manufacturers may sell non-members but cannot
start new operations.

•

•

•

•

•

•

•

Be agreed that according to operators, we bad the best looking machine for 1940
and that based on identical prices and identical trade-in allowances, DuGrenier
should receive orders for at least 500 machines. That if we failed to secure orderil
from the above named customers, we would be justified in believing that such
customers were getting trade-in allowances higher than the published figures or
were getting rebates from a competitive manufacturer.
He stated that the New Jersey As:;oclation working in conjunction with the
Interstate group, i. e., New England, Connecticut, New York City, New Jersey and
Pennsylvania Associations, were desirous of having the manufacturers fix a
uniform trade-in price to which all would adhere and that the Associations were
willing to see the manufacturers raise their list price $5.00 per machine so that
all machines older than our l\lodel "S" and Rowe's Model Imperial could be taken
in by the manufacturers at around $5.00 per machine and destroyed.
The Associations were desirous of not having this old equipment re-sold to used
machine dealers and come back on the market and to be put in use in their territories. • • •
From 1\Ir. Cherry's statement there are virtually no non-member operators in
New Jersey now except, Gambino in Manville, N. J., who was sold by l\lr. Paul
some months ago and Schnorrbush, who only has possibly five machines. There
is no question whatever that the Association members ganging up on any new
(lperator can force such new operator to lose so much money operating new
cigarette machines that he will be forced to sell out or go out of business. This
Is practically what happened to Katzman. The Association allowed Katzman to
get a fairly large number of good locations but after things were running fairly
~moothly for him, they began exerting pressure on his locations by offering adyanced commissions, bonuses, etc. so that in order to protect himself and hold
what he had, Katzman had to join the Association, but this did not happen until
after he had lost many of his better stop;;.
From our experience In New Jersey, as well as Plsewhere in the 1\fetropolltnn
area, In starting new operations, It seems that tl1e headaches are not justified by
the results. If we are unable to work out some satisfactory arrangement to sell
machines in accordance with Association requirements, we wm be faced with
three alterna tlves:
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1. Sell new operators with resultant c1·edit troubles and possible losses. I
do not think that any of us would recommend to a friend of ours that he go
into the cigarette machine business as a. new operator in New Jersey knowing
the troubles that he would be almost sure to encounter.
2. Sell to locations either directly ourselves or through some dealer or distributor in New Jersey. It Is questionable how much business would result from
this policy but certainly we would have far more collection troubles and such
procedure would burt us in Southern New Jersey where Kline sells and would
hurt us elsewhere with customers.
3. If we tried to do either of the above, there is a probability of failure which
would result in this third alternative of doing little if no business in Northern
New Jersey.
While it disagreeable to all of us and I have fought against being dictated
to by an .Association as to bow and whom we can sell, the fact is that such
conditions are not working out particularly adversely for Kline in Philadelphia. Our records show that In that part of New Jersey covered by Kline,
be sold 133 machines compared to a total of 82 R & S machines and 39 W & V
machines sold by Stewart and McGuire, Inc.
Even granting that our figures are not complete, it is possible that Kline
has sold more machines to customers in his New Jersey territory during the past
year and a half than S & l\1 sold in the same territory during the previous
three or four years. I am inclined to believe that a part of our trouble in the
Northern :Jij:ew Jersey territory may be our sales coverage. In other words
I think that possibly Kline would have gotten a far greater share of the business
from Northern New Jersey than we have been able to obtain.

•

•

*

*

*

*

•

I have an appointment to see Mr. Lascari .today at about 3:00 P. M. and while
I am still interested in making a distributorship arrangement with him and
think it might work out to our advantage, I believe that if the manufacturers
did agree to a fixed trade-In allowance price for old equipment, as well as for
equipment less than five years old, that we might expect to get a fair share
of the business. So I will talk to 1\lr. Lascar! along the line of the .Association
proposal.
Mr. Cherry states that the .Association realizes that they must give us a fair
share of the business on our new machines, else we will be forced to use other
methods of getting our share of the business, and, although Cherry may be
kidding us to some extent, I think there is some truth in what he says. Certainly he was frank enough to admit that our share of the business should
be 500 machines which is more than we had originally thought of as securing
through Lascar!.
This memorandum is for the record so that you will know just what Mr.
Cherry has said to us and the intentions of the New Jersey .Association.

PAR. 20. Each of the said respondents; to wit, the respondent associations, respondent officers and directors, and respondent members herein
mentioned, acted in concert with one or more of the other respondents
in doing and performing the acts and practices herein stated in furtherance of understandings and agreemrnts.
PAn. 21. It follows from the foregoing facts that for more than
3 years last past the respondent organizations and associations, their
officers, directors, and members herein mentioned haYe entered into and
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carried out understai1dings, agreements, and conspiracies between and
among themselves for the purpose of restricting, restraining, suppressing, and eliminating competition in the purchase, distribution, and
installation of automatic cigarette vending machines in interstate
commerce between and among the several States of the United States,
and that pursuant to such understandings, agreements, and conspiracies, the said respondents have engaged in and performed the following
practices and acts:
(a) Established and attempted to establish the members of the
respondent organizations and associations, operators of automatic <:igarette vending machines, as a preferred class for the purpose of having
manufacturers and distributors of automatic cigarette vending machines confine the sale and distribution of such machines to such
respondent member operators exclusively;
(b) The said respondents interfered with and prevented competitors of the said r~spondent member operators in the said competitors'
efforts to obtain such machines ;
(c) Said respondents required, induced, and compelled manufacturers and distributors of automatic cigarette vending machines, by
promises and threats, not to sell or ship automatic cigarette vending
machines to competitors of the said respondent member operators, and
to confine the sale and distribution of such machines to the said
respondent member operators;
(d) Said respondents threatened to boycott, and have boycotted,
manufacturers and distributors of automatic cigarette vending· machines selling such machines to competitors of the said respondent
member operators.
CONCLUSION

The acts and practices of the respondents as above set forth are
all to the prejudice of competitors of respondent member operators
and of the public, have a dangerous tendency to and have actually
hindered and prevented competition in the sale of automatic cigarette
vending machines in commerce within the intent and meaning of the
Federal Trade Commission Act, have unreasonably restrained such
commerce in automatic cigarette vending machines, and constitute
unfair methods of competition in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the respond·
ents, and a stipulation as to the facts entered into between the
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respondents herein by their counsel, Parker, Chapin & Flattau, and
W. T. Kelley, Chief Counsel for the Commis~ion, which provides,
among other things, that without further evidence or other intervening procedure the Commission may issue and serve upon the respondents herein findings as to the facts and conclusion based thereon
and an order disposing of the proceeding, and the Commission having
made its findings as to the facts and conclusion that said respondents
have violated the provisions of the Federal Trade Commission Act:
It is ordered, That the respondents:
1. Inter-State Cigarette Merchandisers Association, its officers as
follows: President John Sharenow; Vice President William King;
Treasurer Edward Beresth; Secretary Robert K. Hawthorne; Recorder James V. Cherry; and its directors as follows: Anthony J.
Masone, Alfred Sharenow, and Edward J. Dingley;
2. The Cigarette Merchandisers Association, Inc., its officers as
follows: President Robert K. Hawthorne; First Vice President Alexander Frazer; Second Vice President Albert S. Denver; Treasurer
Samuel Y olen; Secretary Tom Cola; Manager Matthew Forbes; its
directors as follows: Michael Lascari, Jackson Bloom, Louis D.
Schwartz, Martin M. Berger, Bernard Rosen, Harold Roth ; and its
members with which its respective officers and directors are connected;
3. Cigarette Merchandisers Association of New Jersey, Inc., its
officers and directors as follows: President and Director Charles W.
Stange; Vice President and Director Max J acoLowitz; Treasurer and
Director Henry ,V. Hartmann; Secretary and Director John Grout;
Manager James V. Cherry; its directors as follows: Michael Lascari,
Jolm Sharenow, Samuel M.l\falkin, Harry Zink, Herman Arlein; and
its members with which its respective officers and directors are
connected;
4. The Automatic Cigarette Vendors Association of Eastern Pennsylvania, its officers and directors as follows: President and Director
Walter I. Davidson; Vice President and Director Patrick J. Bonoma;
Treasurer and Director J...eRoy A. Shackleton ; its directors as follows:
William L. King, W. Harry Steele, Jr., Harry D'Alessandro, Ralph
J. Burnard, Joseph Silberman; and its members with which its respective officers and directors are connected;
5. The Cigarette Machine Operators of Connecticut, Inc., its officers as follows: President Anthony R. N astri; Vice President Robert
Zimmerman; Secretary Anthony J. Masone; Treasurer M. E. Norris,
its directors as follows: John J. Fitzgerald, Samuel Aliener, Nathan
Dubowry, Lena Bonelli, Charles Sparrow; and its members with which
its respective officers and directors are connected;

•
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6. Cigarette Merchandisers Association of New England, its officers
as follows: President Samuel M. Goldstein; Vice President Louis
Derman; Secretary William B. Burns; Manager 'Valter R. Guild;
its directors as follows: Albert :M. Coulter, Frank Fendel, Oscar Gerson, Julian Karger, Cleo C. Kingsley, Charles E. Knight, Alfred I.
Sharenow, Jacob Shelman, Harry Spierer, William Spiller; and its
members with which its respective officers and directors are connected;
and their respective agents, representatives, and employees, in connection with the purchase and location of automatic cigarette vending
machines in commerce as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from doing and performing by understanding, agreement, or combination between themselves, or between any two or more of them, or with others, any of
the following acts and practices :
1. Establishing, or attempting to establish, the members of the aforesaid respondent organizations and associations or any other group of
operators of automatic cigarette vending machines, as a preferred
class for the purpose of confining and requiring the sale and distribution of automatic cigarette vending machiiies by manufacturers, producers, and sellers thereof to such member operators exclusively.
2. Interfering, or attempting to interfere with competitors of the
members of the aforesaid respondent organizations and associations,
operators of automatic cigarette vending machines, in the said competitors' efforts to purchase and obtain such machines.
3. Preventing, or attempting to prevent, competitors of the members of the aforesaid respondent organizations and associations, operators of automatic cigarette vending machines, from purchasing or
obtaining such machines.
4. Requiring, inducing or compelling, by promises, threats, coercion,
intimidation and otherwise, manufacturers, producers and sellers of
automatic cigarette vending machines;
(a) Not tD sell or ship automatic cigarette vending machines to
rompetitors of the member operators of the aforesaid respondent organizations and associations, or directly to consumers of automatic
cigarette vending machines;
(b) To boycott competitors of the member operators of the aforesaid
respondent organizations and associations;
(c) To confine to the member operators of the aforesaid respondent
organizations and associations, the said manufacturers', producers' and
sellers' sales and shipments of automatic vending machines intended
for use, consumption, or resale in the various States where the member
respondents are engaged in business;
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5. Boycotting and threatening to boycott manufacturers, producers,
and sellers of automatic cigarette vending machines who sell or ship
such machines either to competitors of the member operators of the
aforesaid respondent organizations and associations or directly to
consumers of such machines.
It is further ordered, That the respondents shall within 60 days
after service upon them of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which they
hav~ complied with this order.
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THE MA'l'TER OF

BENJAMIN GORDON AND LOUIS GORDON, TRADING AS'
BENGOR PRODUCTS COMPANY AND MAGNET MERCHANDISE COMPANY
CO~IPLAINT,

FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION'
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4414.

Cmnplaint, Mar. 24, 1941-Decision., July 31, 1941

Where two individuals engaged In comp£>titive int£>rstate sale and distribution
of drug sundries, notions, household specialties, and other novelty merchandise, and In selling certain assortments thereof so packed and assembled
as to involve the use of a lottery scheme or game of chance when sold and
distributed to the purchasers, typical assortment Including a cigarette lighter
and a push card for use in its sale, under a plan, as there explaln£>d, by
which the purchaser selecting by chance that 1 of 35 feminine names displayed thereon corresponding to that concealed under card's master seal,
received the lighter, and the amount paid by a customer for a push was
decided by the number disclosed in disk beneath the particular feminine
name selectedSold and distributed such assortments, directly or indirectly, to retailers, by
whom they were exposed and sold to the purchasing public in accordance
with aforesaid sales plan, under whicl! the fact as to whether a purchaser
received the lighter or nothing except the right to push, and the amount of
money paid for a push were determined wholly by lot or chance, and thereby
supplied to and placed in the handl:l of others means of conducting a lottery
in the sale of their products, involving possibility of procuring merchandise
at much less than normal retail price thereof; contrary to an established
public policy of the United States Government, and in competition with
many who refrain trom using any method involving a game of chance or
any other method contrary to public policy;
With the result that many persons were attracted by said sales plans and the
element of chance involved therein, and were thereby, induced to buy and sell
their products in preference to those of said competitors, and with tendency
and capacity unfairly to divert trade in commerce to themselves therefrom:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair acts and practices
therein.

Before Mr. A. B. DUtVall, trial examiner.
Mr. J. lV. Brool._·field, Jr., for the Commission.
Mr. Samuel J. Ernstoff, of New York City, for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal Trade
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Commission having reason to believe that Benjamin Gordon and Louis
Gordon, individually, and trading as Bengor Products Co., and Magnet
Merchandise Co., hereinafter referred to as respondents, have violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the interest of
the public, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondents, Benjamin Gordon and Louis Gordon,
are individuals trading and doing business as Bengor Products Co.,
and Magnet Merchandise Co., with their office and principal place of
business located at 878 Broadway, New York, N. Y. Respondents
are now and for more than 1 year last past have been engaged in the
sale and distribution of drug sund'ries, notions, household specialties,
and other novelty merchandise to purchasers thereof located in the
various States of the United States and in the District of Columbia.
Respondents cause and have caused said merchandise, when sold, to
be transported from their said place of business in the State of New
York to purchasers thereof at their respective points of location in
the various other States of the United States and in the District of
Columbia.
In the course and conduct of their business respondents are and
have been in competition with other individuals, firms and corporations engaged in the sale of like or similar artiCles of merchandise
in commerce between and among the various States of the United
States imd in the. District of Columbia.
PAR. 2. In the course and conduct of their business as described in
paragraph 1 hereof, respondents sell and have sold to retail dealers
and others certain assortments of merchandise so packed and assembled
as to involve the use of a lottery scheme or game of chance when sold
and distributed to the purchasers thereof. One of said assortments
consists of a cigarette lighter and a device commonly known as a push
card. The push card bears on its face 35 feminine names with ruled
columns for writing in the name of the purchaser opposite the name
selected. Said push card has 35 small partially perforated disks on
the face of which is printed the word "Push." Concealed within each
disk is a number which is disclosed when the disk is pushed or separated from the card. The push card also has a large master seal
and concealed within the master seal is one of the feminine names
appearing on the face of said card. The person selecting the feminine
name corresponding to the one under the master seal receives a Dunhill
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cigarette lighter. The push card bears the legend or instruction as
:follows:
NAME UNDEI!o SEAL RECEIVES A

DUNHILL SILENT FLAME LIGHTI!IR

1¢ to 15¢-NO HIGHER
Nos. 1 to 15 Pay What You Draw
Nos. Over 15 Pay ONLY 15¢
TOTAL

$4.86.

Sales of respondents' lighters by means of the said push card are made
in accordance with the above described legend or instruction. The
fact as to whether a purchaser receives a lighter or nothing for the
amount of money paid for a push is thus determined wholly by lot
or chance.
·
Respondents sell and distribute and have sold and distributed various
other assortments of merchandise involving a lot or chance feature but
the sales plans or methods by which said merchandise is distributed
are similar to the one above described, varying only in detail.
PAR. 3. Retail dealers and others who purchase respondents' merchandise directly or indirectly expose and sell the same to the purchasing public in accordance with the sales plans aforesaid. Respondents thus supply to and place in the hands of others a means of conducting a lottery in the sale of their product in accordance with the
sales plan hereinabove set forth. The use by respondents of said sales
plan or method in the sale of their merchandise and the sale of said
merchandise by and through the use thereof and by the aid of said
sales plan or method is a practice of a sort which is contrary to an
established public policy of the Government of the United States.
PAR. 4. The sale of merchandise to the purchasing public by the
method or sales plan hereinabove set forth involves a game of chance or
the sale of a chance to procure merchandise at a price much less than
the normal retail price thereof. Many persons, firms, and corporations who sell and distribute products in competition with respondents,
as above alleged, are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win
something by chance, or any other method which is contrary to public
policy, and such .competitors refrain therefrom. Many persons are
attracted by said sales plans or methods employed by respondents
in the sale and distribution of their products and by the element of
chance involved therein, and are thereby induced to buy and sell respondents' products in preference to products of said competitors of
respondents who do not use the same or equivalent methods. The use
of said methods by respondents because of said game of chance has
a tendency and capacity to unfairly divert trade in commerce between
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and among the various States of the United States and in the District
of Columbia to respondents from their said competitors who do not
use the same or equivalent methods.
.
PAn. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of respond·
ents' competitors and constitute unfair methods of competition in
commerce and· unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGs As TO THE FacTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on March 24, 1941, issued and on
March 25, 1941, served its complaint in this proceeding upon respondents, Benjamin Goruon and Louis Gordon, individually and trading
u.s Bengor Products Co. and l\Iagnet Merchandise Co., charging them
with the use o{ unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the
filing of respondents' answer, the Commission, by order entered herein,
granted respondents' motion for permission to withdraw said answer
and to substitute therefor an answer admitting all the material allegations of fact set forth in said compJaint and waiving all intervening
procedure and further hearing as to the said facts, which substitute
answer was duly filed in the office of the Commission. Thereafter,
this proceeding regularly came on for final hearing before the Commission on the said complaint and substitute answer, and the Commission, having duly c.onsid~red the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the :facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, Benjamin Gordon and Louis Gordon,
are individuals trading and doing business as Bengor Products Co.
and Magnet Merchandise Co., with their office and principal place of
business located at 878 Broadway, New York; N.Y. Respondents are
now and for more than 1 year last past have been engaged in the sale
and distribution of drug sundries, notions, household specialties and
other novelty merchandise to purchasers thereof located in the various
States of the United State-S and in the District of Columbia. Respondents cause and have caused said merchandise, when sold, to be transported from their said place of business in the State of New York
43jj26'"

42

'1"01.

33-56

878

FEDERAL TRADE COlVIMISSION DECISIONS

Findings

33F.T.C.

to purchasers thereof at their respective points of location in the various
other States of the United States and in the District of Columbia.
In the course and conduct of their business respondents are and have
been· in competition with other individuals, firms, and corporations
engaged in the sale of like or similar. articles of merchandise in commerce between and among the various States of the United States and
in the District of Columbia.
·
P.aR. 2. In the course and conduct of their business as described in
paragraph 1 hereof, respondents sell and have sold to retail dealers and
others certain assortments of merchandise so packed and assembled as
to involve the use of a lottery scheme or game of chance when sold
and distributed to the purchasers thereof. One of said assortments
consists of a cigarette lighter and a device commonly known as a push
card. The push card bears on its face 35 feminine names with ruled
columns for writing in the name of the purchaser opposite the name
selected. Said push card has 35 small partially perforated disks on
the face of which is printed the word "Push." Concealed within each
disk is a number which is not disclosed until the disk is pushed or
separated from the card. The push card also has a large master seal
and concealed within the master seal is one of the feminine names
appearing on the face of said card which name is not disclosed until
the seal is removed. The person selecting the feminine name corresponding to the one under the master seal received a Dunhill cigarette
lighter. The purchasers of all the other pushes receive nothing for
their money except the right to push. The push card bears the legend
or instruction as follows :
NAME UNDER SEAL RECEIVED.\
DUNHILL SILENT FLAMI!l LluHTER
1¢ to 15¢-NO HIGHER
Nos. 1 to 15 Pay What You Draw
Nos. Over 15 Pay ONLY 15¢
· TOTAL $4.86

Sales of respondents' lighters by means of the said push card are
made in accordance with the above described legend or instruction.
The fact as to whether a purchaser receives a lighter or nothing except
the right to push for the amount of money paid for a push is thus
determined wholly by lot or chance..
Respondents sell and distribute and have sold and distributed various
other assortments of merchandise involving a lot or chance feature
and the sales plans or methods by which said merchandise is distributed
are similar to the one above described, varying only in detail.

BENGOR PRODUCTS CO., ETC.

874

879

Order

PAR. 3. Retail dealers and others who purchase respondents' merchandise directly or indirectly expose and sell the same to the purchasing public in accordance with the sales plans aforesaid.
Respondents thus supply to and place in the hands of others a means
of conducting a lottery in the sale of their product in accordance
with the sales plan hereinabove set forth. The use by respondents of
said sales plan or method in the sale of their merchandise and the sale
of said merchandise by and through the use thereof and by the aid
of "Said sales plan or method is a practice of a sort which is contrary
to an established public policy of the Government of the United
States.
P .AR. 4. The sale of merchandise to the purchasing public by the
method or sales plan hereinabove set forth involves a game of cl)ance
or the sale of a chance to procure merchandise at a price much less than
the normal retail price thereof. Many persons, firms, and corporations who sell and distribute products in competition with respondents,
as above found, are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win
something by chance, or any other method which is contrary to public
policy, and such competitors refrain therefrom. Many persons are
attracted by said sales plans or methods employed by respondents
in the sale and distribution of their products and by the element of
chance involved therein, and are thereby induced to buy and sell respondents' products in preference to products of said competitors of
respondents who do not use the same or equivalE>nt methods. The use
of said methods by respondents because of said game of chance has
a tendency and capacity to unfairly divert trade in commerce between
and among the various States of the United States and in the District
of Columbia to respondents from their said competitors who do not
use the same or equivalent methods.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found are
all to the prejudice and injury of the public and of respondents' competitors and constitute unfair methods of competition in commerce and
unfair acts and practices in commerce within the intent amf meaning
of the Federal Trade Commission Act.
ORDER TO CEASE .AND DESIST

This proceeding having been heard by the Federal Trade Commission upon· the complaint of the Commission and the answer of
respondents, in which answer respondents admit all the material allegations of fact set forth in said complaint, and state that they waive all
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intervening procedure and further hearing as to the said facts, and
the Commission having made its findings as to the facts and conclusion
that said respondents have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondents Benjamin Gordon and Louis
Gordon, individually and trading as Bengor Products Co. and Magnet
Merchandise Co., or trading under any other name, their representatives, agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution
of their cigar and cigarette lighters or any other merchandise in commerce as "commerce" is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:
1. Selling or distributing cigar or cigarette lighters or any other
merchandise so packed and assembled that sales of such cigar or cigarette lighters or other merchandise to the general public are to be made
or may be made by means of a game of chance, gift enterprise, or
lottery scheme.
2. Supplying to, or placing in the hands of, others, punchboards,
push or pull ca,rds, pull tabs or other lottery devices either with assortments of merchandise or separately, which said punchboards, push
or pull cards, pull tabs or other lottery devices are to be used or may
be used, in selling or distributing said cigar and cigarette lighters or
other merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further or·dered, That the respondents shall within 60 days after
service upon them of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which they have
complied with this order.
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COMPLAINT, FINDINGS, AND ORDER IN REGARD•TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4265.

Complaint, Aug.

:!!1, 1940-DeC'iBion, Aug. 6, 1941

Where a corporation engaged in the manufactm·e of candy aud in the competitive interstate sale and distribution thereof, including certain assortments
which were so packed and assembled as to involve the use of games of
chance, gift enterprises, or lottery schemes when sold and distributed to
consumers; a typical assortment consisting of a number of bars or rolls of
candy, together with a puncbboard for use in their sale and distribution
under a plan, as explained thereon, by which the person selecting, by chance,
for nickel paid, one of certain numbers, received a quarter-pound nut-roll,
persons selecting certain other numbers each received a half-pound roll,
purchaser of the last number in each of two sections into which board was
divided received 1-pound nut roll, and others received nothing for their
moneySold such assortments to dealers, including, as direct or indirect purchasers,
retailers' by whom they were exposed and sold to the purchasing public
in. accordance with aforesaid sales plan, Involving sale of a chance to procure a bar or roll of candy at much less than normal retail price thereof,
and thereby supplied to and placed in the hands of others a means of conducting lotteries in the sale of its merchandise, contrary to an established
public policy of the United States Government, and in competition with
many who refrain from using any methods involving chance, or contrary to
public policy :
With the result that many persons were attracted by its said methods and the
element of chan!!e involved therein, and were thereby induced to buy and
sell its candy in preference to that offered and sold by aforesaid competitors, and with tendency and capacity to unfairly divert trade to it from
such competitors; to the substantial injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, 11nd constituted unfair methods of competition in commerce and unfair acts and practices therein.

Mr. D. C. Daniel for the Commission.
Gilley, llwmphreys & Seroomte, of Portland, Ore., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Lee Boyer's Candy,
a corporation, hE>reinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the public interest,
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hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Lee n~yer's Candy, is a corporation,
organized and doing business under the laws of the State of Oregon,
with its principal office and place of business located at 103 South~
west Front Avenue, Portland, Oreg. Respondent is now, and for
more than 2 years last past has been, engaged in the manufacture of
candy and in the sale and distribution thereof to dealers located in
various States of the United States. It causes and has caused said
candy, when sold, to be shipped or transported from its aforesaid
place of business in the State of Oregon to purchasers thereof in
various other States of the United States at their respective points
of location. There is now and for more than 2 years last past has
heen a course of trade by said respondent in such candy in commerce
between and among various States of the United States. In the
course and conduct of said business respondent is and has been in
competition with other corporations, and with individuals and
partnerships engaged in the sale and distribution of like or similar
merchandise in commerce between and among various States of the
United States.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has· sold certain assortments of said candy so packed and assembled as to involve the use
of a lottery scheme when sold and distributed to the consumers
thereof. One of said assortments was and is sold and distributed
to the purchasing public in the following manner: This assortment
consists of a number of burs or rolls of candy, together with a device
commonly called a punchboard. Sales are 5 cents each .. Said punchboard is divided into two sections, and each section contains a number
of small sealed tubes, in each of which is concealed a slip of paper
with a number printed thereon. Said board contains statements or
legends informing purchasers and prospective purchasers that the
persons selecting certain designated numbers each receive a quarter
pound nut roll; that persons selecting other designated numbers
each receive a half pound nut roll; that purchasers of the last
number in each section each receive a 1 pound nut roll. Persons
who do not select said designated numbers receive nothing for their
money. The said numbers are effectively concealed from purchasers
and prospective purchasers until said slips of paper have been
punched or removed from said board. The said candy is thus
distributed to the purchasing public wholly by lot or chance.
Respondent sells and distributes various assortments of candy-
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which involve the use of games of chance, gift enterprises, or lottery
schemes, but the sales plans or methods employed in connection with
each of said assortments are similar to the one hereinabove described,
varying only in detail.
PAR. 3. Retail dealers who purchase respondent's candy directly or
indirectly expose and sell the same to the purchasing public in accordance with the aforesaid sales plans. Respondent thus supplies
to and places in the hands of others a means of conducting lotteries
in the sale of its merchandise in accordance with the sales plans or
methods hereinabove set forth. The use by respondent of said methods in the sale of its candy, and the sale of said candy by and through
the use thereof and by the aid of said methods, is a practice of the
sort which is contrary to an established public policy of the Government of the United States and in violation of criminal laws.
PAR. 4. The sale of candy to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chance to
procure a bar or roll of candy at a price much iess than the normal
retail price thereof. 1\Iany persons, firms, and corporations who sell
and distribute candy in competition with the respondent as above
alleged are unwilling to adopt and use said methods or any methods
involving the use of a game of chance or the sale of a chance to win
something by chance, or any other method which is contrary to public
policy, and such competitors refrain therefrom. 1\Iany persons are
attracted by respondent's said methods and by the element of chance
involved in the sale of said candy in the manner above alleged, and
are thereby induced to buy and sell respondent's candy in preference
to candy offered for sale and sold by said competitors of respondent
who do not use the same or equivalent methods. The use of said
methods by the respondent, because of said game of chance, has the
tendeney and capacity to and does unfairly divert trade to respondent from its competitors who do not use the same or equivalent methods in commerce between and among various States of the United
Stat~s. As a result thereof, substantial injury js being done and
hus been done by respondent to competition in commerce between and
among Yarious States of the United States.
PAR. 5. The aforesaid acts nnd practices of the respondent as herein
alleged are all to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition
in commerce and unfair and deceptiYe acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
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REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal -Trade Commission on August 24, 1940, issued and thereafter served its complaint in this proceeding upon the respondent
Lee Boyer's Candy, a corporation, charging it with the use of unfair methods of competition and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. On
June 24, 1941, the respondent filed its answer in which answer it
admitted all the material allegations of fact set forth in said complaint and waived all intervening procedure and further hearing as
to said facts. Thereafter the proceeding regularly came on for final
hearing before the Commission on the said complaint and the answer
thereto, and the Commission having duly considered the matter and
being now fully advised in the premises finds that this proceeding
is in the interest of the public and makes this its findings as to the
·
facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Lee Boyer's Candy, is a corporation,
organized and doing business under the laws of the State of Oregon,
with its principal office and place of business located at 103 South\Yest Front Avenue, Portland, Oreg. Respondent is now, and for
more than 2 years last past has been, engaged in the manufacture of
candy and in the. sale and distribution thereof to dealers located in
various States of the United States. It causes and has caused said
candy, when sold, to be shipped or transported from its aforesaid
place of business in the State of Oregon to purchasers thereof in
various other States of the United States at their respective points
of location. There is now and for more than 2 years last past has
been a course of trade by said respondent in such candy in commerce ·
between and among various States of the United States. In the
course and conduct of said business respondent is and has been in
competition with other corporations, and with individuals and partnerships engaged in the sale and distribution of like or similar merchandise in commerce between and among various States of the
United States.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has !:3old certain assortments
of said candy so packed and nssemble1l as to involve the use of a lottery
E>cheme when sold and distributed to the consumers thereof. One of
said assortments was and is sold and distributed to the purchasing
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public in the following manner: This assortment consists of a number of bars or rolls of candy, together with a device commonly called
a punchboard. Sales are 5 cents each. Said punchboard is divided
into two sections, and each section contains a number of small sealed
tubes, in each of which is concealed a slip of paper with a number
printed thereon. Said board contains statements or legends informing purchasers and prospectiYe purchasers that the persons selecting
certain designated numbers ea~h receive a quarter pmi.nd nut roll;
that persons selecting other designated numbers each receive a half
pound. nut roll; thn,t purchasers of the last number in each section
each receive a 1 pound nut roll. Persons who do not select said
designated numbers receive nothing for their money. The said numbers are effectively concealed from purchasers and prospective purchasers until said slips of paper have been punched or removed from
said board. The said candy is thus distributed to the purchasing
public wholly by lot or chance. Respondent sells and distributes
various assortments of candy which involve the use of games of
chance, gift enterprises, or lottery schemes, but the sales plans or
methods employed in connection with each of said assortments are
similar to the one hereinabove described, varying only in detail.
PAR. 3. Retail dealers who purchase respondent's candy directly
or indirectly expose and sell the . same to the purchasing public
in accordance with the aforesaid sales plans. Respondent thus
supplies to and places in the hands of others a means of conducting
lotteries in the sale of its merchandise in accordance with the sales
plans or methods hereinabove set forth. The use by respondent of
said methods in the sale of its candy, and the sale of said candy
by and through the use thereof and by the aid of said methods, is a
practice of the sort which is contrary to an established public policy
of the Government of the United States and in violation of criminal
laws.
PAR. 4. The sale of candy to the purchasing public in the manner
above described involves a game of chance or the sale of a chance
to procure a bar or roll of candy at a price much less than the
normal retail price thereof. Many persons, firms, and corporations
who sell and distribute candy in competition with the respondent as
above found are unwilling to adopt and use said methods or any
methods involving the use of a game of chance or the sale of
a chance to win something by chance, or any other method
which is contrary to public policy, and such competitors refrain therefrom. Many persons are attracted by respondent's said
methods and by the element of chance involved in the sale of said
candy in the manner above described, and are thereby induced to buy
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and sell respondent's candy in preference to candy offered for sale
and sold by said competitors of respondent who do not use the
~arne or equivalent methods. The use of said methods by the respondent, because of said game of chance, has the tendency and
capacity to and does unfairly divert trade to respondent :from its
competitors who do not use the same or equivalent methods in commerce between and among various States of the United States. As
a result thereof, substantial injury is being and has been done by
respondent to competition in commerce between and among various
States of the United States.
CONCLUSION

The aforesaid acts and practices of the respondent as herein
found are all to the prejudice and injury of the public and of respondent's competitors, and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearing as to said
facts, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.
It i8 ordered, That the respondent Lee Boyer's Candy, a corporation, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering for sale, sale, and distribution of candy or any other merchandise, in commerce as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Selling or distributing any merchandise so packed and assembled that sales of said merchandise to the public are to be made
or may be made by means Qf a game of chance, gift enterprise, or
lottery scheme.
2. Supplying to or placing in the hands of others assortments of
any merchandise, together with push or pull cards, punchboards
or other devices, which said push or pull cards, punchboards, or
other devices are to be used or may be used in selling or distributing
said merchandise to the public by means of a game of chance, gift
enterprise, or lottery scheme.
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3. Supplying to or placing in the hands of others p~sh or pull
cards, punchboards or other devices, which said push or pull cards,
punchboards, or other devices are to be used or may be used in the
sale or distribution of said merchandise to the public at retail.
4. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which
it has complied with this order.
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ATLAS WALL PAPER MILLS, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEl'T. 26, 1914

Docket 1,:288.

Complaint, .Auo. 29, 191,0-Demsion., Aug. 6, 191,1

Wbere a corporation engaged in the manufacture and interstate sale and distribution of wall paper; through price lists and sample books and oral
statements by its salesmenRepresented and implied to jobber and retailer purchasers that the wall paper
in question might be washed or cleaned with water without suffering damage or loss of appearance and was capable of resisting the usual effects
of water, that the colors printed thereon would not fade, and that it was
unaffected by exposure to sunlight, through such statements, in referring
to said products, ,as "washable," "water-resisting," "colorfast," lind "printed
with the best non-fading colors obtainable";
Facts being such wall paper was not washable or water-resisting, as such terms
are commonly understood, since application of wate1· thereto caused it to
deteriorate substantially and the colors to smear, and the colors were not
fast, but faded appreciably when subjected to sunlight for short periods
of time;
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such representations were true, with
result that it purchased a substantial quantity 'of said products:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
deceptive acts and practices in commerce.

Mr.ll!aurice 0. Pearce for the Commission.
Palmer & Serles, of New Yo1ii: City, for respondent.

CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that the Atlas ·wall
Paper Mills, Inc., a corporation, hereinafter referred to as respondent, has violated the provisions of said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:
PARAGRAPH 1. Respondent Atlas 'Vall Paper Mills, Inc., is a corporation duly chartered, organized, and existing under and by virtue
of the laws of the State of Illinois, with its principal office and place
of business located in Coal City, State of Illinois.
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• PAR. 2. Respondent is now, and for many years last past has been,
engaged in the manufacture, sale, and distribution of wall paper.
Respondent causes and has caused its said product, when sold, to be
transported from its place of business in the State of Illinois, to
purchasers thereof located in the various States of the United States
other than the State of Illinois, and in the District of Columbia.
Respondent now maintains, and at all times herein mentioned has
maintained, a course of trade in its said wall paper in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 3. In the course and conduct of its business as aforesaid, for
the purpose of inducing the purchase of its product, the respondent
has made false and misleading representations and statements with
respect to the character rrnd qualities of certain items of its said
product, such representations being disseminated among prospective
purchasers, both jobbers and retailers, by appearing in its price lists
and sample books, the latter of which are often exhibited to the
ultimate purchaser, and by means of oral statements made by respondent's agents and salesmen.
Among and typical of the words and statements used by the respondent, as aforesaid, are the words "washable," "water resisting,"
and "colorfast," and the legend "printed with the best non-fading
colors obtainable."
Through the use of the foregoing representations, statements, and
others of similar import not specifically set out herein, the respondent represents that such items of its said wall paper may be washed
or cleaned with the use of water without suffering damage or loss
of appearance, and that said paper is capable of resisting the usual
and customary effects of water; that the colors printed on said paper
will not fade; and that said paper is unaffected by exposure to
. sunlight.
PAR. 4. The foregoing representations and statements are grossly
exaggerated, false, and misleading. In truth and in fact, certain
items of said wall paper concerning which such representations are
made are not wrrshable or water resisting, as such terms are usually
and customrrrily understood by the purchasing public. Said paper
is incapable of resisting the usual and customary effects of water
as the application of water to said paper causes it to deteriorate
substrrntially rrnd crruses the colors in said paper to smear, with the
result that said paper suffers a substantial change in appearance.
The colors used in said papPr are not fast or free from fading, nor
are such colors capable of resisting tho usual and ordinary effects
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of sunlight. In truth and in fact, the colors printed on respondent's
said paper fade appreciably when subjected to sunlight for short
periods .of time.
PAR. 5. The use by the respondent of the foregoing false and misleading representations and statements, with respect to certain items
of its said wall paper, has had and now has the capacity and tendep.cy to and does mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that such
representations and statements are true, and thrtt respondent's wall
paper possesses character and qualities which it does not, in fact,
possess. As a result of such erroneous and mistaken belief the
purchasing public has been induced to and does purchase a substantial quantity o'f respondent's product.
PAR. 6. The aforesaid acts and practices of respondent are all to
the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO TilE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 29, 1940, issued, and subsequently served its complaint in this proceeding upon ~espondent
Atlas 1Vall Paper Mills, Inc., a corporation, charging it with the
use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the filing of respondent's answer, the Commission, by
order entered herein, granted respondent's motion for permission to
withdraw said answer and to substitute therefor an answer admitting
all the material allegations of fact set forth in said complaint and
waiving all intervening procedure and' further hearing as to said
facts, which substitute answer was duly filed in the office of the
Commission. Thereafter, this proceeding regularly came on for final
hearing before the Commission on the said complaint and substitute
answer, and the Commission, having duly considered the matter and
being now fully advised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent Atlas 'Vall Paper Mills, Inc., is a corporation duly chartered, organized and existing under and by virtue
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of the laws of the State of Illinois, with its principal office and place
of business located in Coal City, State of Illinois.
PAR. 2. Respondent is now, and for many years last past has been,
engaged in the manufacture, sale and distribution of wall paper.
Respondent causes and has caused its said products, when sold, to
be transported from its place of business in the State of Illinois to
the purchasers thereof located in the various States of the United
~tates other than the State of Illinois and in the District of Columbia.
Respondent no\v maintains, and at all times herein mentioned has
maintained, a course of trade in its said wall paper in commerce
between and among the various States of the United States and in the
District of Columbia.
PAn. 3. In the course and conduct of its business as aforesaid, for
the purpose of inducing the purchase of its products, the respondent
has made false and misleading representations and statements with
respect to the character and qualities of certain of its products.
Such representations were disseminated among prospective purchasers, both jobbers and retailers, through price lists and sample
books, the latter of which are often exhibited by retailers to the
ultimate purchaser, and through oral statements made by respondent's agents and salesmen.
Among· and typical of the statements used by the respondent in
referring to the qualities of certain of its products are "washable,''
"water-resisting," "color-fast," and "printed with the best non-fading
colors obtainable."
Through the use of the foregoing statements and others of similar
import not set out herein, the respondent represents and implies that
the wall paper so referred to may be washed or cleaned with water
without suffering damage or loss of appearance, and that said paper
is capable of resisting the usual and customary effects of water; that
the colors printed on said paper will not fade; and that said paper is
unaffected by exposure to sunlight.
PAR. 4. The foregoing representations and statements are false
and misleading. In truth and in fact, the wall paper concerning
which such representations are made is not washable or water-resisting, as such terms are usually and customarily understood by the purchasing public. Said paper is incapable of resisting the usual and
customary effects of water, as the application of water to said. papel'
causes it to deteriorate substantially and causes the colors in said
paper to smear, with the result that said paper suffers a substantial
change in appearance. The colors used in said paper are not fast
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or free from fading, nor are such colors capable of resisting the
usual and ordinary effects of sunlight. In truth and in fact, the
colors printed on respondent's said paper fade appreciably when
subjected to sunlight for short periods of time.
PAR. 5. The use by the respondent of the foregoing false and misleading representations and statements, with respect to said wall
paper, has had and now has the capacity and tendency to, and does,
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such representations are
true, and that respondent's wall paper possesses qualities which it
does not, in fact, possess. As a result of such erroneous and mistaken
belief, the purchasing public has been induced to, and does, purchase
a substantial quantity of respondent's said products.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found, are
all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE .AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint, and states that it waives
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is Ol'dered, That the respondent, Atlas w·an Paper Mills, Inc.,
its officers, representatives, agents, and employees, directly or through
any corporate or other device, in connection with the offering for
sale, sale, and distribution of its wall paper in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:
1. Representing that wall paper is washable, water-resisting, colorfast or nonfading, when such paper is affected in appearance, or
otherwise, when washed or cleaned with water or when exposed to
sunlight;
2. Using the terms "washable," "water-resisting," "color-fast," or
"printed with the best nonfading colors obtainable," or any other
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term or terms of similar import and meaning, to designate, describe,
or refer to wall paper which is affected in appearance, or otherwise,
when washed or cleaned with water or when exposed to sunlight.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

GATES MEDICINE COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS. APPROVED SEPT. 26, ~914

Docket 4301.

Complaint, Sept. 5, 1940-Decision .Aug. 6, 1941

Where a corporation and an individual who was its treasurer, general manager, and practically sole stockholder, engaged in the manufacture, from
1934 to 1940, of their "White Ribbon Remedy" for alcoholism, and, since
1940, of their. "Improved White Ribbon Remedy," and in the interstate sale
and distribution thereof; by means of advertisements disseminated, through
the mails, in newspapers, periodicals, letters, circulars, and other advertis·
ing literature, directly or by implication( a) Represented, prior to January 1940, that their said "White Ribbon Remedy" constituted a competent and effective treatment for the liquor habit
and was safe and harmless, through such statements as "George no longer
drinks whiskey. White Ribbon treatment made him hate liquor. White
Ribbon Remedy can be given in coffee, tea, or milk and bas done much to
stop drinking. One woman cured a drunkard of 20 years with one box,"
and "• • • White Ribbon Remedy, the safe and reliable medicine for
the liquor habit • • *";
The facts being tartar emetic, the actl ve drug in the original formula of said
product is a polson, administered medically only once or twice as an emetic
dose and never prescribed over a period of 8 days as was the product in
question; the depressant effect of alcohol, added to that of tartar emetic,
is dangerous to a person sufficiently susceptible to chronic antimony poisoning and addicted to the use of liquor, and, In the case of such a person, the
prescribed doses taken three times dally would cause depression of the
cardiovascular system, chronic irritation of the stomach and intestinal
tract, nausea, and failure to eat and get the proper amount of food minerals
and vitamins necessary for health; the effect of tartar emetic on the
liquor habit is very slight, lt any, and the prescribed three powders a
1
day of aforesaid remedy over a period of 8 days would have no therapeutic
effect upon an lndivilual's alcoholic addiction; and
(b) Failed to reveal in their said advertisements facts material in the light of
the representations therein contained, and that use of their said "White
Ribbon Remedy," under prescribed or usual conditions, might produce the
dangerous conditions noted above; and
(c) Represented, subsequent to January 1940, that their "Improved White
Ribbon Remedy" constituted an effective and competent treatment for the
liquor habit and an effective remedy or cure for nervousness, fatigue,
illness, or other conditions caused by excessive drinking of alcoholic
beverages, through such statements o.s "NERvous AFTER DRINKING Vitamin B
In Improved White Ribbon Remedy Helps Give Needed Relief. Nervousness and Fatigue after excessive drinking is usually Increased by a vitamin
B deficiency. Improved White Ribbon Remedy, rich In vitamin n, not only
gives relief by nourishing ragged nerves and restoring energy, but often
helps counteract many of the more serious Ills attributable to over-ImbibIng. • * *," and "RELIEF FOB LIQUOR HABIT Improved \Vhlte Ribbon
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Remedy Relieves Vitamin B Deficiency. Excessive drinking usually results
In ragged uncontrolled nerves, often due to a vitamin B deficiency. Improved White Ribbon Remedy, rich in vitamin B, relieves these symptoms,
restores energy and makes It easier to do without alcohol";
The !act being that, while the formula for said "Improved" product excluded
the tartar emetic previously contained and included an Increase from
884 to 2,160 International units of vitamin B-1 for each 24 powders, such
contribution to the normal vitamin requirements of the human system
was practically negligible, it being not unusual for the medical profession
to prescribe In excess of ~.ooo international units as an ordinary single
therapeutic dose In the not infrequent cases in which an alcoholic develops
a vitamin B-1 deficiency, and their said "Improved White Ribbon Remedy"
was not a competent cure for the liquor habit or the aforesaid conditions
caused by excessive drinking;
With capacity and tendency to mislead and deceive a substantial portion of
the purchasing public Into the mistaken beliefs aforesaid, with the result
that It purchased substantial quantities of said preparations:
Held, That such acts and practices, under the circumstances set fortb, were
all to tbe prejudice and Injury of the public, and constituted unfair and
deceptive acts and practices In commerce.

Before Mr. Lewis 0. Russell, trial examiner.
Mr. R. A. McOuat for the Commission.
Mr. P. H. Murphy, of Charleston, W.Va., for respondent.
COliiPLA_INT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Gates :Medicine Co.,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of said act, and it appearing to the Commission that
a proc.eeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
P.ARAGRAPH 1. Respondent Gates Medicine Co:, Inc., is a corporation organized and existing under the laws of the State of 'Vest
Virginia, having its office and principal place of business at 32%
Capitol Street, Charleston, W. Va. Respondent is now and has
been since 1934, engaged in the business of manufacturing, selling,
and distributing medicinal preparations designated White Ribbon
Remedy and Improved 'Vhite Ribbon Remedy, which are drugs as
"drugs" are defined in the Federal Trade Commission Act. Respondent causes said medicinal preparations, when sold, to be transported
from its aforesaid place of business in the State of 'Vest Virginia
to purchasers thereof located in various other States of the United
States and in the District of Columbia. Respondent maintains, and
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at all times mentioned herein has maintained, a course of trade in
said medicinal preparations in commerce between and among the
various States of the·United States and in the District of Columbia.
PAR. 2. In the course and conduct of its aforesaid business, respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning its said products by the United States mail and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act, for the purpose of inducing and which are
likely to induce, directly or indirectly, the purchase of said products;
and respondent has also disseminated and is now disseminating,
and has caused and is now causing the dissemination of, false advertisements concerning its said products by various means for the
purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of said products in commerce, as commerce
is defined in the Federal Trade Commission Act.
Among and typical of, the false, misleading, and deceptive statements and representations contained in said false advertisements of
"White Ribbon Remedy, disseminated and caused to be disseminated
as hereinabove set forth, are the following:
GEORGE NO LONGER DRINKS WHISKEY

White Ribbon Treatment Made Him Hate Liquor.
White Ribbon Remedy can be given in coffee, tea or milk and has done mnch
to stop drunkenness. One woman cured a drunkard of 20 years with one box.
We are about to start advertising in your City White Ribbon Remedy, the
safe and reliable medicine for the liquor habit.

Among and typical of, the false, misleading, and deceptive statements and representations contained in said false advertisements of
Improved 'Vl1ite Ribbon Remedy, disseminated and caused to be
disseminated as hereinabove set forth, are the following:
NERVOUS AFTER DRINKING?

Vitamin ll in Improved White Ribhon Remedy Helps Give Needed Relief.
Nervousness and fatigue after excessive drinking is usually Increased by a
Vitamin ll deficiency. Improved White Ribbon Remedy, rich in Vitamin B
Not only gives relief by nomi><hing ra!!ged m rves and reRtorlng energy, but
often helps conntf'ract many of the mot·e serious ills attributable to overimbibing. This relief likewise makes it easier to do without alcohol.
REJ.IEF FOR LIQUOR IIABlT

Improved White Itibbon Uemedy reliP\·es Yitnmin ll deficif'ncy.
Excessiye drinking usually results in rng~:<'d uncontrolled neryes, often 1lue
to a Vitamin ll tlellciency. Improvl'd White llibbon Hemedy, rich in Vitamin
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n, reliPY£>s these symptoms, restores energy and makes it easier to do without
alcohol. Can be given secretly if necessary in coffee, tea or milk.

By the use of the representations hereinabove set forth and other
representations similar thereto not specifically set forth herein,
respondent represents that 'lVhite Ribbon Remedy is a competent,
effective, safe, and reliable cure for the liquor habit.
By the use of the representations hereinabove set forth and other
representations similar thereto not specifically set forth herein,
respondent represents that Improved 'Vhite Ribbon Remedy is a
competent, effective, and reliable cure for the liquor habit and is a
remedy or cure for nervousness, fatigue, illness, and other conditions
caused by the excessive drinking of alcoholic beverages.
PAR. 3. The aforesaid representations used and disseminated by
respondent in the manner above described are grossly exaggerated,
misleading, deceptive, and untrue and constitute false advertisements
within the meaning of the Federal Trade Commission Act. 'Vhite
Ribbon Remedy is not a competent, effective, safe, nor reliable cure
for the liquor habit. Said advertisements of respondent are also
false in that they fail to reveal that the use of this medicinal preparation, under conditions prescribed by respondent and under such conditions as are customary and usual may result in serious illness of
the user. The facts are that 'Whit~ Ribbon Remedy contains tartar
emetic which produces expectorant, nauseant, depressant effects,
which may be harmful and dang«:>rous to the health of the user.
Improved 'Vhite Ribbon Remedy is not a competent, effective, or
reliable cure for the liquor habit. It is not an effective remedy or
cure for nervousness, fatigue, illness, or other conditions caused by
the excessive drinking of alcoholic beverages.
P .AR. 4. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations with respect to the
products 1Vhite Ribbon Remedy and Impro¥ed White Ribbon
Remedy disseminated as aforesaid, has had and now has the capacity
and tendency to and does mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
said statements and representations are true and to induce and has
induced, a substantial portion of the purchasing public, because of
such erroneous and mistaken belief, to purchase respondent's
meflicinal preparations.
PAR. 5. The aforesaid acts and practices of the respondent as herein
al1eged are all to the prejudice and injury of the public and constitute unfair and decl'ptive acts and practices in commerce within
the meaning of the Federal Trade Commission Act.
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REPORT, FINDINGS AS TO THE FACTs, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 5th day of September, A. D.
1940, issued and thereafter served its complaint in this proceeding
upon the respondent, Gates Medicine Co., Inc., a corporation, charging it with the use of unfair and deceptive acts and practices in
commerce, in violation of the provisions of said act. After the issuance of said complaint and the filing of respondent's answer,
testimony, and other evidence in support of the allegations of the
complaint were introduced by R. A. McOuat, attorney for the Commission, and in opposition to the allegations of the complaint by
P. H. Murphy, attorney for the respondent, before Lewis C. Russell,
duly appointed trial examiner of the Commission, designated by it
to serve in this proceeding, and said testimony and other evidence
were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing
before the Commission on said complaint, the answer thereto, the
testimony and other evidence, the report of the trial examiner, and
brief in support of the complaint; and the Commission, having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. Respondent, Gates Medicine Co., Inc., is a corporation organized A. D. 1934, under the laws of the State of West
Virginia, with its principal place of business located in Charleston,
W.Va. Garland B. Potterfield is its treasurer, general manager, and
practical~y its sole stockholder.
PAR. 2. Respondent, from the year 1934 to 1940, was engaged in
the business of manufacturing, selling, and distributing a medical
preparation designated as "'White Ribbon Remedy," and since J anu·
ary 1940, has manufactured, sold, and di.stributed a medical prepara·
tion designated "Improved White Ribbon Remedy." Respondent
caused its 'White Ribbon Remedy, when sold, and has caused and
causes its Improved White Ribbon Remedy, when sold, to be transported from its principal place of business in the. State of West Virginia to purchasers thereof located in various States of the United
States, and in the District of Columbia. Respondent maintains, and
at all times mentioned herein has maintained, a course of trade in said
medical preparations in commerce between and among various States
of the United States and in the District of Columbia.
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PAR. 3. Respondent sold 'Vhite Ribbon Remedy as a cure for the
liquor habit. The original formula for respondent's said product
was tartar emetic and sugar of milk, the latter being a carrying body
for the active drug. This formula was used for the years 1934 to
1937, when the formula was changed to include thiamin chloride
(vitamin B-1), and the formula then became: tartar emetic, 1 grain;
sugar of milk, 150 grains; vitamin B-1, 2.5 milligrams, mixed and
divided into 50 powders. According to the directions issued by the
respondent in connection with 'Vhite Ribbon Remedy, three powders
w:ere to be taken daily for a period of 8 days, and each of these
powders contained one-fiftieth of a grain of tartar emetic. If directions were followed, 24 of these powders would be taken by an
individual over a period of 8 days, and he would therefore be taking,
during said period, twelve twenty-fifths of a grain of tartar emetic.
The medical profession prescribes tartar emetic for the purpose of
producing nausea, or for expectorant effect, in order to rid the body
of poisons more speedily and effectively than they are ordinarily
diminated. The minimum effective dose, as ordinarily prescribed,
is one-twentieth of a grain, and is administered only once or twice
as an emetic dose. It is never prescribed over a period of 8 days
in smaller quantities. The depressant effect of alcohol, added to the
depressant effect of tartar emetic, creates danger to the person sufficiently susceptible to chronic antiinony poisoning and addicted to
the use of liquor. In the case of a susceptible individual, doses of
one-fiftieth of a grain of tartar emetic taken three times a day would
cause depression of the cardiovascular system, chronic irritation of
the stomach and intestinal tract, nausea, and failure to eat and get
the proper amount of food minerals and vitamins necessary to maintain health. Tartar emetic is a poison, and is not a safe, reliable
remedy for the liquor habit, and may be harmful and dangerous to
the health of the user. The effect of tartar emetic on the liquor
habit is very slight, if any, and no therapeutic effect upon an individual's alcoholic addiction would result from the taking of three
powders per day of White Ribbon Remedy over a period of 8 days.
PAR. 4. Respondent consulted a medical authority concerning the
use of tartar emetic as a part of its formula for 'Vhite Ribbon Remedy, and was advised that medical authorities consider it of no
value as a remedy for the liquor habit.
PAn. 5. On January 1, A. D., 1940, respondent again changed the
formula of its product by eliminating tartar emetic, and attempted
to withdraw :from sale all of its 'Vhite Ribbon Remedy which contained tartar emetic. The product, from that time on, was put up
in boxes, each of which contained 24 powders, each powder containing
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90 international units of thiamin chloride (Vitamin B-1), with sugar
of milk as a carrying body, and no other ingredient, and the name of
the product was changed to "Improved 'White Ribbon Remedy." The
dosage prescribed by respondent was.th;ree powders a day for 8 days.
Prior to January 1940, the 24 1Vhite Ribbon powders contained
384 international units of vitamin B-1, and since said date this
amount has been increased to 2160 international units. The amount
of vitamin B-1 contained in respondent's product, even after it was
increased in 1940, is not sufficient to be effective· for the purposes
contemplated. An individual chronically addicted to the use of alco.
holic liquor almost always fails to eat sufficient or proper food, or
develops a gastric or intestinal irritation and is unable to properly
assimilate the food he consumes, and in many instances develops a
vitamin B-1 deficiency. In such cases the medical profession prescribes vitamin B-1 to overcome this deficiency; but the amount prescribed depends upon the evidence of deficiency, and it is not unusual
to prescribe in excess of three thousand international units as an ordinary single therapeutic dose. Respondent's new product may contribute a portion of the normal vitamin requirement of the human
system, but the contribution is practically negligible. It is not a
competent, effective, reliable cure for the liquor habit and is not an
effective remedy or cure for nervousness, fatigue, illness, or other
condition caused by the excessive drinking of alcoholic beverages.
PAR. 6. In the course and conduct of its aforesaid business, the re·
spondent, from the year 1934 to January 1940, disseminated and
caused the dissemination of false advertisements concerning its product known as "White Ribbon Remedy," by means of the United
States Mail and by various other means, in commerce as "commerce"
is defined in the Federal Trade Commission Act; and respondent also
disseminated and caused the dissemination of false advertisements
concerning its said product by various means, for the purpose of
jnducing, and which are likely to induce, directly or indirectly, the
purchase of said product in commerce as "commerce" is defined
in the Federal Trade Commission Act. Among and typical of the
false, misleading and deceptive statements and representations contained in said false advertisements, disseminated and caused to be disseminated as hereinabove set forth, by means of the United States
Mail, by advertisements in newspapers and periodicals, and by letters, circulars, and other advertising literature, are the following:
GEORGE NO LOI\"GER DRINKS WIIHii{EY

White llibbon treatment made him hate liquor.
White Ribbon nemedy can be given In coffee, tea or milk and has done much to
stop drinking. One woman cured a drunkard of 20 years with one box.
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We're about to start advertising in your city, White Ribbon Remedy, the
safe and reliable medicine for the liquor habit • • •. White Ribbon
Remedy has a good sale with the most reliable drug stores throughout the
country • • •. As soon as we receive your o. k. we will consign several
dozens of the medicine and start the advertising at once.
PAR. 7. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, respondent's prepara·
tion known as ""White Ribbon Remedy" was not a competent and
effective treatment for the liquor habit, and said preparation was
not safe and reliable, in that it contained the drug tartar emetic in
sufficient quantity to cause serious and irreparable injury to health,
if used under the conditions described in said advertisements. or
under such conditions as are customary and usual. Such use of
said preparation is dangerous to the person sufficiently susceptible
to chronic antimony poisoning and addicted to the use of liquor,
by causing depression of the cardiovascular system, chronic irritation of the stomach and intestinal tract, nausea and failure
to get the proper amount of food minerals and vitamins necessary
to maintain health.
PAR. 8. The advertisements disseminated by the respondent con·
stitute false advertising for the further reason that they fail to
reveal facts which are material in the light of the representations
contained therein, and fail to reveal that the use of said preparation known as 'Vhite Ribbon Remedy, under the conditions described in such advertisements, or under such conditions as are
customary or usual, rp.ay cause depression of the cardiovascular
system, chronic irritaL,:m of the stomach and intestinal tract and
nausea, and failure to eat and get the proper amount of food minends and vitamins necessary to maintain health.
PAR. 9. In the course and conduct of its aforesaid business, the
respondent, since January 1940, has disseminated and is now disseminating, and has caused and is now causing the distribution of
false advertisements concerning its product known as "Improved
'Vhite Ribbon Remedy" by means of the United States :Mail, and by
various other means, in commerce as "commerce" is defined in the
Federal Trade Commission Act; and respondent has also disseminated and is now disseminating, and has caused and is now causing
the dissemination of false advertising concerning the said product
Improved White Ribbon Remedy by various means for the purpose
of inducing and which are likely to induce the purchase of said
product in commerce as "commerce" is defined in the Federal Trade
Commission Act.
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Among and typical of the false, misleading, and deceptive statements and representations contained in said false advertisements
disseminated and caused to be disseminated by respondent as above
set forth, by means of the United States Mail, by advertisements in
newspapers and by circulars and other advertising literature, are the
following:
NERVOUS AFTER DRINKING

Vitamin B in Improved White Ribbon Remedy Helps Give Needed Relief.
Nervousness and Fatigue after excessive drinking is usually increased by a
vitamin B deficiency. Improved White Ribbon Remedy rich in vitamin B,
not only gives relief by nourishing ragged nerves and restoring energy, but
often helps counteract many of the more serious ills attributable to overimbibing. This relief likewise makes it easier to do without alcohol.
RELIEF FOR LIQUOR HABIT

Improved White Ribbon Remedy Relieves Vitamin B Deficiency.
Excessive drinking. usually results in ragged uncontrolled nerves, often due
to a vitamin B deficiency. Improved White Ribbon Remedy, rich In vitamin
B, relieves these symptoms, restores energy and makes it easier to do without
alcohol Can be given secretly, if necessary, In coffee, tea or milk.
PAR. 10. Through the use of the foregoing statements and representations, and others of similar import not specifically set out herein,
the respondent represents and has represented, directly and by implication, that its preparation known as Improved 'White Ribbon
Remedy constitutes an effective and competent treatment for the
liquor habit, and an effective remedy or cure for nervousness, fatiguer
illness, or other conditions caused by excessil'l\ drinking of alcoholic
beverages.
'JJ
·
PAR. 11. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, respondent's Improved
White Ribbon Remedy is not an effective and competent treatment
for the liquor habit, and is not an effective remedy or cure for nervousness, fatigue, illness, or other condition caused by excessive
drinking of alcoholic beverages.
PAR. 12. The use by respondent of the aforesaid false, misleading,
and deceptive statements and representations with respect to its
said preparations, disseminated as aforesaid, with respect to its 'Vhite
Ribbon Remedy has had, and with respect to its Improved White
Ribbon Remedy has had and now has, the capacity and tendency to
mislead and deceive a substantial portion of the purchasing public
into the mistaken and erroneous belief that respondent's prepara·
tions possess properties which they did not and do not possess, and
that respondent's preparation 'Vhite RiLbon Remedy was in all cases
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safe and harmless, when such was not the fact; and as a result of
said mistaken and erroneous belief, a considerable number of the
purchasing public have been induced to purchase and have purchased
substantial quantities of respondent's said preparations.
CONCLUSION
1

The aforesaid acts and practices of respondent as herein found
are all to the prejudice and injury of the public, and constitute unfair
and deceptive acts and practices in commerce, within the meaning of
the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, testimony and other evidence introduced before Lewis
C. Russell, duly appointed trial examiner of the Federal Trade Commission designated by it to serve in this proceeding., the report of
the trial examiner thereon and brief filed on behalf of the Commission, and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions
of the Federal Trade Commission Act.
It is ordered, That the respondent, Gates Medicine Co., Inc., a
corporation, its officers, directors, agents, representatives, and -employees, jointly or severally, directly or through any corporate or
other device, in connection with the offering for sale, sale or distribution of its preparations known as ".White Ribbon Remedy" and
"Improved 'Vhite Ribbon Remedy," or any preparation of substantially similar composition or possessing substantially similar prop- ·
erties, do forthwith Cease and Desist from directly or indirectly:
1. Disseminating o:r causing to be disseminated any advertisement
(a) by means of the United States Mail, or (b) by any means-in
commerce as "commerce" is defined in the Federal Trade Commission
Act-which advertisement represents directly or by implication that
said preparation, 'Vhite Ribbon Remedy, constitutes a competent
or effective treatment for the liquor habit, or that said preparation is
safe and harmless; or which advertisement fails to reveal that the
use of said preparation may cause depression of the cardiovascular
system, chronic irritation of the stomach and intestinal tract, nausea,
and failure to eat and get the proper amount of food minerals and
vitamins necessary to maintain heal~h.
2. Disseminating or causing to be disseminated any advertisement
(a) by means of the Unit€d States Mail, or (b) by any means-in
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commerce as "commerce'' is defined in the Federal Trade Commission
Act, which advertisement represents, directly or by implication, that
its said preparation Improved '\Vhite Ribbon Remedy ·constitutes a
competent or effective treatment for the liquor habit; or that said
improved "White Ribbon Remedy is a remedy for nervousness; fatigue,
illness, or other condition caused by the excessive drinking of
alcoholic beverages.
(3) Disseminating or causing to be disseminated any advertisement, by any means, for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase in commerce as "commerce" is defined in the Federal Trade Commission Act, of said preparations,.or either of them, which advertisement contains any of the
representations prohibited in paragraphs (1) and (2) hereof, or
which fails to reveal that the use of the preparation White Ribbon
Remedy may cause depression of the cardiovascular system, chronic
irritation of the stomach and intestinal tract, nausea, and failure
to eat and get the proper amount of food minerals and vitamins
necessary to maintain health.
It is further ordered, That respondent, Gates Medicine Co., Inc.,
a corporation, shall, within 10 days after service upon it of this
order, file with the Commission an interim report in writing, stating
whether it intends to comply with this orde.r, and if so, the manner
and form in which it intends to comply; and that within 60 days
after service upon it of this order, it shall file with the Commission
a report in writing, setting forth in detail the manner and form
in which it has complied with this order.
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OF

GEORGE G. BLAISDELL, 'VALTER G. BLAISDELL, AND
HOMER G. BARCROFT, TRADING AS ZIPPO MANUF ACTURING COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED V'
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 2fl, .

Docket

4-W't.

Complaint, May 8, lfJ ~ i --Decision, Aug 6, · !141

Where three individuals engaged in the manufacture, and in the competitive
Interstate sale and distribution of assortments of cigar and cigarette lighters
so packed and assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes when sold to consumers, a typical assortment Including eight lighters and a punchboard for use in sale thereof
under a plan, explained thereon, by which chance selection of certain
numbers entitled purchaser, for 2 cents paid, to one lighter, certain other
numbers entitled purchaser to a package of cigarettes, purchaser making
last punch in each of the first nine sections completely sold was similarly
entitled to receive such a package, and person making last punch on
board received a lighter, value of which and of the packages of cigarettes
was in excess of 2 cents, other customers receiving nothing for their moneySold such assortments to wholesalers, jobbers, and retailers, by whom they
were exposed and sold to the purchasing public in accordance with aforesaid sales plan, involving a chance to procure lighters at much less than
the normal retail price, and thereby supplied to and placed in the hands
of others the mea"Q.~ of conducting lotteries in the sale of their products,
contrary to an estf,Jlished public policy of the United States Government,
an<.l in competition "~;th many unwilling to use any method Involving chance,
or contrary to pubuc policy, and who refrain therefrom;
With result that many :rersons were attracted by their said sales plan or
method nod the element of chance involved therein, and were thereby
Induced to buy and sell their lighters in preference to those of aforesaid
competitors, and with tendency and capacity, because of said game of
chance, unfairly to divert trade In commerce to them from such competitors:
to the substantial injury of competition In commerce:
Held-, That such acts and practices, under the circumstances set forth, wer"
all to the prejudice and injury of the public and their competitors, and
constituted unfair methods of competition In commerce and unfair and
deceptive acts and practices therein.

Mr. J. W. Brookfield, Jr. for the Commission.
Wilson & Fitzgibbon, of Bradford, Pa., for respondents.
COlli PLAINT

Pursuant to the provisions of the Federal Trude Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to be]ieve that George G. D1aisdell,

906

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F.T.C.

·walter G. Blaisdell, and Homer G. Barcroft, individuals trading
as Zippo Manufacturing Co., hereinafter referred to as respondents,
have violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the
interest of the public, hereby issues its complaint stating its charges
in that respect as follows :
PARAGRAPH 1. Respondents, George G. Blaisdell, Walter G. Blaisdell, and Homer G. Barcroft, are individuals trading and doing
business under the name of Zippo Manufacturing Co., with their
office and principal place of business located at Bradford, Pa. Respondents are now and for more than six months last past have been
engaged in the manufacture and in the sale and distribution of cigar
and cigarette lighters to wholesale dealers, jobbers, and retail dealers
located at points in the various States of the United States and in the
District of Columbia. Respondents cause and have caused said products, when sold, to be transported from their principal place of
business in the city of Bradford, Pa., to purchasers thereof at their
respective points of location in various States of the United States
other than Pennsylvania and in .the District of Columbia. There is
now and has been for more than 6 months last past a course of trade
by respondents in such cigar and· cigarette lighters in commerce
between and among the. various States of the United States and in
the District of Columbia.
·
In the course and conduct of their said bush1ess, respondents are
and have been in competition with other indiv~duals, firms, and corporations engaged in the sale and distribution 0 f cigar and cigarette
lighters in commerce between and among th~ various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business as described
in paragraph 1 hereof, respondents sell and have sold to wholesale
deaLers, jobbers, and retail dealers certain assortments of cigar and
cigarette lighters so packed and assembled as to involve the use of
games of chance, gift enterprises, or lottery schemes when sold and
distributed to the consumers thereof. One of said assortments is
hereinafter described for the purpose of showing the method used
by respondent, and is as follows:
This assortment includes eight Zippo cigar and cigarette lighters
and a punchboard. Appearing on the face of the punchboard is the
following inscription:

ZIPPO MANUFACTURING CO,
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ZIPPO WIND PROOF LIGHTER ASSORTMENT

2¢ Per Sale

(Depiction of Lighter)

~umbers

200-400-600-800-1000-1200
Each Receive a Zippo Lighter

~umbers

25-50-125-150-225-250-325-350-425-450-525-550-625-650-725-750-825850-925-950 Each Receive One Package of (20) Cigarettes

Last Sale in Eacb Section Receives One Package (20) Cigarettes
Last Sale on Board Receives a Zippo Lighter

Said lighters are distributed to the purchasing public by means of
said punchboard in the following manner:
Sales are 2 cents each, and when a punch is made a number is
disclosed. The numbers begin with 1 and continue to the number of
punches there are on the board, but the numbers are not arranged
in numerical sequence, and said numbers are arranged in 10 sections.
The board bears a statement informing purchasers and prospective
purchasers that certain specified numbers entitle the purchaser thereof
to receive a lighter and certain other specified numbers entitle the
purchaser thereof to receive a package of cigarettes; and the last
punch in each of the first 9 sections completely sold ~mtitles the
purchaser to receive a package of cigarettes, and the last punch on
the board entitles the purchaser to receive a lighter. A customer
who does not qualify by obtaining one of the specified numbers or
the last punch on the board or in a section receives nothing for his
money. The lighters are worth more than 2 cents each, and the
cigarettes are worth more than 2 cents per package, and the purchaser
who obtains a number calling for a lighter or a package of cigarettes
receives the same for 2 cents. The numbers are effectively concealed
from purchasers and prospectsive purchasers until a punch or selection has been made and the particular punch separated from the
board. The cigar and cigarette lighters are thus distributed to the
purchasers of punches from the board wholly by chance.
The respondents ~urnish and have furnished various punchboards
and lighter assortments for use in the sale and distribution of their
lighters by means of a game of chance, gift enterprise, or lottery
scl1;eme. Such punchboards are similar to the one herein described
and vary only in detail.
PAn. 3. Retail dealers who purchase respondents' cigar and cigarette
lighters, directly or indirectly, expose and sell the same to the vurchasing public in accordance with the sales plan aforesaid. Respondents thus supply to and place in the hands of others the m.eans of
<'onducting lotteries in the sale of their products in accordance with
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the sales plan hereinabove set forth. The use by respondents of said
sales plan or method in the sale of their lighters and the sale of said
lighters by and through the use thereof and by the aid (.)f said sales
plan or method is a practice of a sort which is contrary to an established public policy of the Government of the United States.
PAR. 4. The sale of cigar and cigarette lighters to the purchasing
public by the method or plan hereinabove set forth inv(.)lves a game
of chance or the sale of a chance to procure lighters at prices much
less than the normal retail price thereof. Many persons, firms, and
corporations who sell and distribute lighters in competition with
respondents, as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of a
chance to win something by chance or any other method contrary to
public policy and such competitors refrain therefrom. Many pers')ns
are attracted by said sales plan or method employed by respondents
in the sale and distribution of their lighters and in the element of
chance involved therein and are thereby induced to buy and sell re. spondents' lighters in preference to lighters of said competitors (.){
respondents who do not use the same or equivalent methods. The
use of sail! method by respondents because of said game of chance
has a tendency and capacity to unfairly divert trade in commerce
between and nmong the various States of the United States and in
the District of Columbia to respondents from their said competitors
who,do not use the same or equivalent method, and as a result thereof
substantial injury is being and has been done by respondents to competition in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged. are all to the prejudice and injury of the public and of
respondents' competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
c.ommerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trnde Commission on May 8, 1941, issued and subsequently served its complaint in this proceeding upon respondents
George G. Blaisdell, 'Vnlter G. Dlaisdell, and Homer G. llarcroftt
individuals trading as Zippa Manufacturing Co., charging them with
the use of unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of the provisions
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of said act. In due course the respondents filed their answer, in which
answer they admitted all the material allegations of fact set forth in
said complaint and waived all intervening procedure and further
hearing as to said facts. Thereafter the proceeding regularly came
on for finn! hearing before the Com.mission on the said complaint and
the answer thereto, and the Commission, having duly considered the
matter, and being now fully advised in the premises, finds that this
proceeding is in the interest of the public, and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, George K. Blaisdell, 'Valter G. Blaisdell, and Homer G. Barcroft, are individuals trading and doing business nnder the name of Zippo Manufacturing Co., with their office
and principal place of business located at Bradford, Pa. Respondents ·.
are now and for more than 6 months last past have been engaged in
the manufacture and in the sale and distribution of cigar and cigarette
lighters to ·wholesale dealers, jobbers, and retail dealers located at
points in the various States of the United' States and in the District
of Columbia. Respondents cause and have caused said products, when
sold, to be transp.orted from their principal place of business in the
city of Bradford, Pa., to purchasers thereof at their respective points
of location in various t:;tates of the United States other than Pennsylvania and in the District of Columbia. There is now and has been
for more than 6 m,onths last past a course of trade by respondents in
such cigar and cigarette lighters in commerce between and among the
va1·ious States of the United States and in the District of Columbia.
In the course and conduct of their said business, respondents are
and have been in competition with other individuals, firms, and corporations engaged in the sale and distribution of cigar and cigarette
lighters in commerce between and among the various States of the
United States and in the District of Columbia.
PAn. 2. In the course and conduct of their business as described
in paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of cigar and
cigarette lighters so packed and assembled as to involve the use of
games of chance, gift enterprises, or lottery schemes when sold and
distributed to the consumers thereof. One of said assortments is
hereinnlfter des('fibed for the purpose of showing the method used
by r<'spondent, and is as follows:
This assortment includes eight Zippo cigar and cigarette lightRrs
and a pnnchboard. Apprnring on the face of the punchboard is the
following inscription:
435526m--42--vol.33----r.S
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ZIPPO WIND PROOF LIGHTER ABSORTMI!ll'\'T

2¢ Per Sale (Depiction of Lighter)
Numbers 200-400--600-800-1000-1200
Each Receive a Zippo Lighter
Numbers 25-50-125-15D-225-25D-325-35D-425-4;:)0-52::i-5G0-{325--65D725-750-825-85D-925-950
Each Receive One Package of (20) Cigarettes
Last Sale in Each Section Receives One Package (20) Cigarettes
Last Sale on ll&ard Receives a Zippo Lighter

Said lighters are distributed to the purchasing public by means of
said punch board in the following manner :
Sales are 2 cents each, and when a punch is made a number is disclosed. The numbers begin with 1 and continue to the number of
punches there are on the board, but the numbers are not arranged
in numerical sequence, and said numbers are arranged in 10 sections.
.. The board bears a statement informing purchasers and prospective
purchasers that certain specified numbers entitle the purchaser
thereof to receive a lighter and certain other specified numbers entitle
the purchaser thereof to receive a package of cigarettes; and the last
punch in each of the first 9 sections completely sold entitles the
purchaser to receive a package of cigarettes, and the last punch on
the board entitles the purchaser to receive a lighter. A customer
who does not qualify by obtaining one of the specified numbers or
the last punch on the board or in a section receives nothing for his
money. The lighters are worth more than 2 cents each, and the
cigarettes are worth more than 2 cents per package, and the purchaser who obtains a number calling for a lighter or a package of
cigarettes receives the same for 2 cents. The numbers are effectively
concealed from purchasers and prospective purchasers until a punch
or selection has been made and the particular punch separated from
the board. The cigar and cigarette lighters are thus distributed to
the purchasers of punches from the board wholly by chance.
The respondents furnish ·and have furnished various punchboards
and lighter assortments for use in the sale and distribution of their
lighters by means of a game of chance, gift enterprise, or lottery
scheme. Such punchboards are similar to the one herein described
and vary only in detail.
PAR. 3. Retail dealers who purchase respondents' cigar and cigarette lighters, directly or indirectly, expose and sell the same to the
purchasing public in accordance with the sales plan aforesaid.
Respondents thus supply to and place in the hands of others the
means of conducting lotteries in the sale of their products in accordance with the sales plan hereinabove set forth. The use by respond-
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ents of said sales plan or method in the sale of their lighters and
the sale of said lighters by and through the use thereof and by the
aid of said sales plan or method is a practice of a sort which is
contrary to an established public policy of the Government of the
United States.
PAR. 4. The ,sale of cigar and cigarette lighters to the purchasing
pubJic by the method or plan hereinabove set forth involves a game
of chance or the sale of a chance to procure light,ers at prices much
less than the normal retail price thereof. Many persons, firms, and
corporations, who sell and distribute lighters in competition with
respondents, as above found, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of a
chance to win something by chance or any other method contrary
to public policy and such competitors refrain therefrom. Many
persons are attracted by said sales plan or method employed by
respondents in the sale and distribution of their lighters and in the
element of chance involved therein and are thereby induced to buy
and sell respondents' lighters in preference to lighters of said competitors of respondents who do not use the same or equivalent
methods. The use of said methods by respondents because of said
game of chance has a tendency and capacity to unfairly divert trade
in commerce between and among the various States of the United
States and in the District of Columbia to respondents from their
said competitors who do not use the same or equivalent method, and
as a result thereof substantial injury is being, and has been done by
respondents to competition in commerce between and among the
various States of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice and injury of the public and of respondents'
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard from the Federal Trade Commission upon the complaint of the Commission and the answer of
respondents, in which answer respondents admitted all the material allegations of fact set forth in said complaint and stated that
they waived all intervening procedure and further hearing as to
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said £acts, and the Commission having made its findings as to the
facts and conclusion that said respondents have violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That the respondents George G. Blaisdell, Walter G.
Blaisdell, and Homer G. Barcroft, individuals, trading as Zippo
Manufacturing Co., or under any other name, either jointly or severally, their representatives, agents, and employees, directly or
through any corpGrate or other device, in connection with the offering for sale, sale, and distribution of cigar and cigarette lighters,
or any other merehandise, in commerce, as "commerce" is defined in
the Federal Trade Commission Act, do forthwith cease and desist
£rom:
1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may
be made, by means of a game of chance, gift enterprise, or lottery
scheme.
2. Supplying to, or placing in the hands o£ others, punchboards,
push or pull cards, pull tabs, or other lottery devices, either with assortments of merchandise or separately, which said punchboards,
push or pull cards, pull tabs, or other lottery devices are to be used,
or may be used, in selling or distributing said merchandise to the
public.
3. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondents shall, within 60 days
:dter s~rvice upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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F. W. JOHNSON, TRADING AS KE:MICO
<COMPLAINT, FINDINGS, AND ORDER IN REGARD TO ·TIIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APrROVED SEPT. 26, 1914

Docket 4505.

Complaint, May17, 1941-Dccision, Aug. 6, 1941

Where an individual engaged in interstate sale and distribution of formulas
for various medicinal and cosmetic preparations; in describing the thera·
peut!c properties and value of the preparations or products compounded from
such formulas; by means of circulars, leaflets, and other advertising litera·
ture, directly or by implication( a) Falsely represented that the "Greaseless Massage Cream" and "Lemon
Greaseless Cream" products of such formulas, respectively (1) constituted a
cure or remedy and a competent and effective treatment for sallowness and
roughness of the skin, and for pimples and other skin imperfections, and
(2) was of substantial therapeutic value as a skin treatment, and helped
to promote a clear, healthy skin;
(b) Falsely represented that the "Catarrhal Cream," "Vapor Inhalant,". and
''Nasal Jelly" products of such formulas, respectively, constituted competent and effective treatments for (1) nasal catarrh, dry catarrh, catarrhal headaches, head colds, hay fever, sore throat, bronchitis, and throat
troubles generally, and for burns, cuts, and sores, (2) croup, head colds,
headaches and catarrh, and (3) head colds, catarrh, and similar conpitlons;
(c) Represented that the "Hair-Lay Cream" product promoted the growth of
hair, relieved itching scalp and helped to prevent dandruff and falling hair,
that "Dandruff Remedy" for dandruff and the "Beauty Balm" was of sub·
stantial therapeutic value in improving the complexion, helped to eliminate
wrinkles, and had a tonic effect upon the skin, and his "Debest Skin Treat·
ment" constituted a competent and effective treatment for eczema and for
redness, roughness, and scaling of the skin ;
Facts being said "Hair-Lay'' formula contained no active therapeutic agent;
use of word "Remedy" for said dandruff formula was false and misleading,
it having no therapeutic value in excess of affording temporary relief
from itching symptom associated with said condition and of assisting in
temporary removal of dandruff scales; and said formulas or preparations
made therefrom would not accomplish the results, and did not possess the
properties, claimed therefor;
(d) Represented that "Teeth Whitener Formula A" and "Teeth Whitener For·
mula B" products would remove tartar, stains, and other discolorations
from the teeth, and were entirely safe for use ;
Facts being pt·oducts from said formulas would not accomplish such results,
nnd preparation made from the former was not entirely safe for use, In
that It contained precipitated chalk which might severely scratch the
enamel of the teeth ;
(e) Falsely represented that the "Pine Oil Nasal Spray" and "Menthol and
Camphor Nasal Spray" products were compf.'tent and effective treatments
for h<'nd colds, catarrh, and similar conditions; and that they were pntlrely
safe for contlnuPd use, notwithstanding they contained sufficient light
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mineral oil to cause oil pneumonia, particularly in. children, If used over
long periods ; and
(f) Falsely represented that "Nose Inhalant" product was safe for use, when
in fact it contained sufficient chloroform to cause anesthesia and, in some
instances, complete circulatory failure, and continued use thereof might
also cause degenerative changes In the liver;
With tendency and capacity, through use of such misrepresentations and
failure to disclose possible harmful effects of said preparations, to mislead
and deceive a substantial number of prospective purchasers of said formulas and cause them to buy substantial quantities of his formulas, and
with effect of placing in the bands of uninformed or unscrupulous purchasers means of misleading and deceiving members of the purchasing public:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and deceptive acts and practices In commerce.

Mr. Joseph 0. Fehr for the Commission.
CollrPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that F. ,V, Johnson, individually and trading under the name Kemico, hereinafter referred to
as respondent, has violated the provisions of said act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAaR..-tPH 1. Respondent, F. ,V. Johnson, is an individual trading
under the name Kem,ico and having his principal office and place of
business located in the city of Park Ridge, in the State of Illinois.
Respondent is now, and for more than 1 year last past has been,
engaged in the sale and distribution of certain formulas for various
medicinal and cosmetic preparatbns.
Respondent causes his said formulas, when sold, to be sent through
the United States mails and by other means to the purchasers thereof
located in various other States of the United States and in the District of Columbia. Respondent maintains, and at all times mentioned
herein hltS maintained, a course .of trade in his said formulas in comm,erce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of his business as aforesaid, and
for the purpose of inducing the purchase of his said formulas, the
respondent has made many false and misleading representations with
respect to his said formulas and with respect to the therapeutic properties and values of the preparations compounded from said formulas,
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such representations being made by means of circulars, leaflets, and
other advertising literature circulated and distributed among prospective purchasers of said formulas. Through said false and misleading
representations, distributed and circulated as aforesaid, the respondent
represents and has represented, directly or by implication:
(a) That respondent's preparation Greaseless Massage Cream is a
cure or remedy and a competent and effective treatment for sallowness
and roughness of the skin, and for pimples and other . skin
imperfections.
(b) That respondent's preparation Lemon Greaseless Cream is of
&ubstantial therapeutic value as a skin treatment, and that it helps
to promote a clear, healthy skin.
(c) That respondent's preparation Catarrhal Cream is a competent
and effective treatment for nasal catarrh, dry catarrh, catarrhal headaches, head colds, hay fever, sore throat, bronchitis, and throat troubles
generally, and for burns, cuts, and sores.
(d) That respondent's preparation Hair-Lay Cream promotes the
growth of hair, relieves itching scalp, and helps to prevent dandruff
and falling hair.
(e) That respondent's preparation Dandruff Remedy is a cure or
rem,edy for dandruff.
(f) That respondent's preparation Vapor Inhalant is a competent
and effective treatment for croup, head colds, headaches, and catarrh.
(g) That respondent's preparation Beauty Balm is of substantial
therapeutic value in improving the complexion, that it helps to eliminate wrinkles, and that it has a tonic effect up0n the skin.
(h) That respondent's preparation Debest Skin T?·eatment is a
competent and effective treatment for eczema and for redness, roughness, and scaling of the skin.
(i) That respondent's preparation Nasal Jelly is a competent and
effective treatment for head colds, catarrh, and similar conditions.
(j) That respondent's preparations Teeth Whitener FormJUla A
and Teeth Whitener Formula B will rem.ove tartar, stains, and other
discolorations from the teeth, and that said preparations are entirely
safe for use.
( k) That respondent's preparations Pine Oil Nasal Spray and Menthol and Camphor Nasal Spray are competent and effective treatments
for head colds, catarrh, and similar conditions, and that said preparations are entirely safe for continued use.
(l) That respondent's preparation Nose Inhalant is safe for use.
P.<\R. 3. The aforesaid representations, as well as others of similar
import which have not been specifically set out herein, are grossly
exag-gerated, false, and misleading. In truth and in fact:
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(a) Respondent's preparation G1'easeless Jlassage Cream is not a
cure or remedy, or a competent or effective treatment, for sallowness
or roughness of the skin, or for pimples or other skin imperfections.
(b) Respondent's preparation Lemon Greaseless Cream does not
possess any therapeutic value as a skin treatment, nor does it help
to promote a clear or healthy skin.
(c) Respondent's preparation Catarrhal Cream does not constitute
a competent or effective treatment for nasal catarrh, dry catarrh,
catarrhal headaches, head colds, hay fever, sore throat, bronchitis,
or throat troubles generally, nor is it a competent or effective treat- '
ment for burns, cuts, or sores.
(d) Respondent's pr!'paration Hair-Lay Crea1n contains no active
therapeutic agent. It is wholly incapable of promoting the growth
of hair or relieving itching scalp, and is of no assistance in preventing dandruff or falling hair.
(e) Respondent's preparation Dandruff Remedy is not a cure or
remedy for dandruff, and the use of the word "Remedy" to designate
said preparation is false and misleading. Said preparation is of
no therapeutic value in the treatment of dandruff in excess of affording
temporary relief from the itching symptom associated with dandruff
and assisting in the temporary removal of dandruff scales.
(f) Respondent's preparation Vapor l'Yiluxlant is not a competent
or effective treatment for croup, head colds, headaches, or catarrh.
(g) Respondent's preparation Beau.ty Balm is wholly incapable
of improving the complexion. It does not help to eliminate wrinkles,
nor does it have any tonic effect upon the skin.
(h) Respondent's preparation Debest Skin Treatment is not a
competent or effective treatment for eczema or for redness, roughness,
or scaling of the skin.
(i) Respondent's preparation Nasal Jelly is not a competent or
effective treatment for head colds, catarrh, or any similar conditions.
(j) Respondent's preparations Teeth Whitener Formula A and
Teeth Whitener Formula B will not remove tartar, stains, or other
discolorations from the teeth.
Moreover, said preparation Teeth WMtene·r Fornwla A is not
entirely safe for use, as it contains precipitated chalk which may
severely scratch the enamel of ths teeth.
(k) Respondent's preparations Pine Oil Nasal Spray and Menthol
and Camphor Nasal Spray are not competent or effective treatments
for head colds, catarrh, or similar conditions.
Moreover, said preparations are not entirely safe for continued
use, as they contain light mineral oil in a quantity sufficient to
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cause oil pneumonia, particularly in the case of children, if said
preparations are used over long periods of time.
( l) Respondent's preparation Nose Inhalant is not safe for use,
as it contains chloroform in a quantity sufficient to cause anesthesia,
and in some instancPs complete circulatory failure. The continued
use of said preparation may also cause degenerative changes in the
liver.
PAn. 4. The use by the respondent of said false and misleading
representations, and the failure of respondent to disclose the harmful
effects which may result from the use of certain of said preparations,
have the tendency and capacity to cause a substantial number of
prospective purchasers of said formulas to believe that the preparations represented by said formulas possess therapeutic properties and
values which they do not in fact possess, and that certain of said
preparations are safe for use, when such is not the fact, and the
tendency and capacity to cause such prospective purchasers to purchase substantial quantities of respondent's said formulas as a result
of such erroneous and mistaken belief.
The acts and practices of the respondent serve also to place in
the hands of uninformed or unscrupulous purchasers of said formulas
means and instrumentalities whereby such parties are enabled to
mislead and deceive members of the purchasing public.
PAR. 5. The acts and practices of the respondent as herein alleged
are all to the prejudice and injury of the public, and constitute
unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT,

FINDINGS AS

TO TIIE

FACTs, AND OnDER

Pursuant to the provisions of the Federal Trude Commission Act,
the Federal Trade Commission, on l\Iay 17, 19-H, issued and on l\fay
21, 1941, serYed its complaint in this proceeding upon respondent,
F. "\V. Johnson, individually and trading under the name Kemico,
charging him with the use of unfair and deceptiYe acts and practices
in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondent's answer,
the Commission, by order entered herein, granted respondent's motion
for permission to withdraw said answer and to substitute therefor
an answer admitting all the material allegations of fact set forth
in said complaint and waiving all intervening procedure and fur1her hearing as to said facts, which substitute answer was duly filed
in the office of the Commission. Thereafter, this proceeding regularly came on for final hearing before the Commission on the sl\id
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complaint and substitute answer, and the Commission, having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPir 1. Respondent, F. ltV. Johnson, is an individual trading
under the name Kemico and having his principal office and place
of business located in the city of Park Ridge, in the State of Iliinois.
Respondent is now, and for more than 1 year last past has been,
engaged in the sale and distribution of certain formulas for various
medicinal and cosmetic preparations.
Respondent causes his said formulas, when sold, to be sent through
the United States mails and by other means to the purchasers thereof
located in various other States c,>f the United States and in the District of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of trade in his said formulas
in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of his business as aforesaid,
and for the purpose of inducing the purchase of his said formulas,
the respondent has made many false· and misleading representations
with respect to his said formulas and with respect to the therapeutic
properties and values of the preparations compounded from said
formulas, such representations being made by means of circulars,
leaflets, and other advertising literature circulated and distributed
among prospective purchasers of said formulas. Through said false
and misleading representations, distributed and circulated as aforesaid, the respondent represents and has represented, directly or by
implication:
(a) That the preparation compounded from respondent's Grea.seless M a.ssage Cream formula is a cure or remedy and a competent
and effective treatment for sallowness and roughness of the skin,
and for pimples and other skin imperfections.
(b) That the preparation compounded from respondent's Lemon
Gre(J8eless Cream formula is of substantial therapeutic value as a
skin treatment, and that it helps to promote a clear, healthy skin.
(a) That the preparation compounded from respondent's Ca.
tarrhal Cream formula is a competent and effective treatment for
nasal catarrrh, dry catarrh, catarrhal headaches, head colds, hay
!ever, sore throat, bronchitis, and throat troubles generally, and for
burns, cuts, and sores.
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(d) That the preparation compounded from respondent's HairLay Oream formula promotes the growth of hair, relieves itching
scalp, and helps to prevent dandruff and falling hair.
(e) That the preparation compounded from respondent's Da:nbuf! Remedy formula is a cure or remedy for dandruff.
{/) That the preparation compounded from respondent's Vapor
Inhalant formula is a competent and effective treatment for croup,
head colds, headaches, and catarrh.
(g) That the preparation compounded from respondent's Beauty
Balm formula is of substantial therapeutic value in improving the
complexion, that it helps to eliminate wrinkles, and that it has a tonic
effect upon the skin.
(h) That the preparation compounded from respondent's De'best
Skin Treatment formula is a competent and effective treatment for
eczema and for redness, roughnPss, and scaling of the skin.
( i) That the preparation compounded from respondent's Nasal
Jelly formula is a competent and effective treatment for head colds,
catarrh, and similar conditions.
(j) That the preparations compounded from respondent's Teeth
Whitener Formula A and Teeth Whitener For11VUla B formulas.will
remove tartar, stains, and other discolorations from the teeth, and
that said preparations are entirely safe for use.
(k) That the preparations compounded from respondent's Pine
Oil Nasal Spray and Menthol and Camphor Nasal Spray formulas
are competent and effective treatments for head colds, catarrh, and
similar conditions, and that said preparations are entirely safe for
continued use.
(l) That the preparation compounded from respondent's Nose
Inhalant formula is safe for use.
P .AR. 3. The aforesaid representations, as well as others of similar
import which have not been specifically set out herein, are grossly
exaggerated, false, and misleading. In truth and in fact:
(a) The preparation compound£d from respondent's Greaseless
Massage Oream formula is not a cure or remedy, or a competent or
effective treatment, for sallowness 'or roughness of the skin, or for
pimples or other skin imperfections.
('b) The preparation compounded from respondent's Lemon
Greaseless Oream formula does not possess any therapeutic value as
a skin treatment, nor does it help to promote a clear or healthy
skin.
.
(c) The preparation compounded from respondent's. Catarrhal
Oream formula does not constitute a competent or effective treat-
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ment for nasal catarrh, dry catarrh, catarrhal headaches, head colds,
hay fever, sore throat, bronchitis, or throat troubles generally, nor
is it a competent or effective treatment for burns, cuts, or sores.
(cl) The preparation compounded from respondent's Hair-Lay
Oream formula contains no active therapeutic agent. It is wh,olly
incapable of promoting the growth of hair or relieving itching
scalp, and is of no assistance in preventing dandruff or falling hair.
(e) The preparation compounded from respondent's Danclruff
Remecly formula is not a cure or remedy for dandruff, and the use
of the word "Remedy" to designate said preparation is false and
misleading. Said preparation is of no therapeutic value in the
treatment of dandruff in excess of affording temporary relief from
the itching symptoms associated with dandruff and assisting in the
temporary removal of dandruff scales.
(f) The preparation compounded from respondent's Vapor Inhalant formula is not a competent or effective treatmen.t for croup,
head colds, headaches, or catarrh.
(g) The preparation compounded from respondent's Becruty Balm
formula is wholly incapable of improving the complexion. It does
not help to eliminate wriJ,kles, nor does it have any tonic effect upon
the skin.
(h) The preparation compounded from respondent's Debest Skin
Treatment formula is not a competent or effective treatment for
eczema or for redness, roughness, or scaling of the skin.
(i) The preparation 'compounded from respondent's Nasal Jelly
formula is not a competent or effective treatment for head colds,
catarrh, or any similar conditions.
(j) The preparations compounded from respondent's Teeth,
Whitener Formula A and Teeth Wltitenir Formula B formulas will
not remove tartar, stains, or other discolorations from the teeth.
Moreover, said preparation Teeth Whitener Formula A is not entirely safe for use, as it contains precipitated chalk which may
severely scratch the enamel of the teeth.
(k) The preparations compounded from respondent's Pine Oil
Nasal Spray and Menthol ancl Oamphor Nasal Spray formulas are
not competent or effective treatments for head colds, catarrh, or
similar conditions.
Moreover, said preparations are not entirely safe for continued
use, as they contain light mineral oil in a quantity sufficient to cause
oil pneumonia, particularly in the case of children, if said preparations are used over long periods of time.
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(l) The preparation compounded from respondent's Nose Inhalant
formula is not safe for use, as it contains chloroform in a quantity
sufficient to cause anesthesia, and in some instances complete circulatory failure. The continued use of said preparations may also
cause degenerative changes in the liver.
PAR. 4. The use by the respondent of said and false misleading
representations, and the failure of respondent to disclose the harmful
effects which may result from the use of certain of said preparations,
have the tendency and capacity to cause a substantial number of
prospective purchasers of said formulas to believe that the preparations represented by said formulas possess therapeutic properties and
'Values which they do not in fact possess, and that certain of said
preparations are safe for use, when such is not the fact, and the
tendency and capacity to cause such prospective purchasers to purchase substantial quantities of respondent's said formulas as a result
of such erroneous and mistaken belief.
The acts and practices of the respondent serve also to place in the
hands of uninformed or unscrupulous purchasers of said formulas
means and instrumentalities whereby such parties are enabled to mislead and deceive members of the purchasing public.
CONCLUSION

The aforesaid acts and practices of respondent as herein found are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of tlm
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint, and states that he waives
all intervening procedure and further hearing as to the said facts,
and the Commission having made its findings as to the fact and its
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It i.~ ordered, That respondent, F. \V. Johnson, individually and
trading under the name Kemico, or trading undE>r any other name or
names, his representatives, agE>nts, and employees, directly or through
any corporate or other device, in connection with the offering for sale,
Eale, and distribution of his said formulas for medicinal and cosmetic
preparations, or any other formulas for the compounding of medicinal
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or cosmetic preparations in which are listed substantially similar ingredients, or which possess substantially similar properties, whether
sold under the name now employed by respondent or under any other
name or names, in commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from represent-·
ing, directly or indirectly:
(a) That the preparation compounded from respondent's GreMeless M agsage Orearn formula is a cure or remedy, or a competent or
effective treatment for sallowness or roughness of the skin or for
pimples or other skin imperfections.
(b) That the preparation compounded from respondent's Lemon
GreMeless Oream formula possesses therapeutic value as a skin treatment or that it helps to promote a clear or healthy skin.
(c) That the preparation compounded from respondent's Catarrhal Oream formula constitutes a competent or effective treatment for
nasal catarrh, dry catarrh, catarrhal headaches, head cold3, hay fever,
sore throat, bronchitis, or throat troubles generally, or that it is a
competent or effective treatment for burns, cuts, or sores.
(d) That the preparation compounded from respondent's HairLay Oream formula will promote the growth of hair or relieve itching scalp, or that it has any value in preventing dandruff or falling
hair.
(e) Through the use of the word "Remedy" or any other word of
similar import or meaning in the trade name of respondent's formula
or in any other manner that the preparation compounded from
respondent's Dandruff Remedy formula is a cure or remedy for
dandruff, or that it has any therapeutic value in "the treatment of
dandruff in excess of affording temporary relief from the symptom
of itching associated with dandruff and assisting in the temporary
removal of dandruff scales.
(f) That the preparation compounded from respondent's Vapor
Inhalant formula is a competent or effective treatment for croup,
head colds, headaches, or catarrh.
.
(g) That the preparation compounded from respoadent's Beauty
Balm formula will help to eliminate wrinkles, improve the complexion, or have any tonic effect upon the skin.
(h) That the preparation compounded from respondent's Debest
Skin Treatment formula is a competent or effective treatment for
eczema, or for redness, roughness~ or scaling of the skin.
( i) That the preparation compounded from respondent's N a8al
Jelly formula is a competent or effective treatment for head colds,
catarrh, or any similar conditions.
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(j) That the preparations compounded from respondent's Teeth
Whitener Formula A or Teeth Whitener Formula B formulas will
remove tartar stains or other discolorations from the teeth, or that
the preparation compounded from Teeth Whitener Formula A is
safe for use.
(k) That the preparations compounded from respondent's Pine
Oil Nasal Spray and Menthol and Oamplwr Nasal Spray formulas
are competent or effective treatments for head colds, catarrh, or similar conditions, or that said preparations are entirely safe for
continued use.
(l) That the preparation "compounded from respondent's Nose
Inhalant formula is safe for continued use.
It is fu.rther ordered, That the respondent shall, within 60 days
after the service upon him of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which he has complied with this order.
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IN THE MA'ITER OF

UCO FOOD CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SlJBSEC. (c) OF •BEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 4271.

Complaint, Att!l. 28, 191,0-Decisio-n., Aug. 7, 191,1

Where a corporation engaged in the purchase, sale, and distribution of food
products at wholesale-Received and accepted allowances and discoimts in lieu of brokemge in substantial amounts in connection with the purchase of its requirements in
interstate commerce, through, usually, purchasing commodities at prices
lower thnn those at which they were sold to other purchasers by an
amount which reflected all or a portion of the brokerage currently being
paid by the sellers of such commodities to their. respective brokers for
effecting sales of such commodities to other purchasers :
Held, That such acts and practices were in violation of the provisions of
section 2 (c) of the Clayton Act, as amended by the Robinson-Patman Act.

Mr. John T. llas lett for the Commission.
Einhorn & Schachtel, of Philadelphia, Pa., for respondent.
COMPLAINT

The Federal Trade Commission having reason to believe that the
respondent named in the caption hereof, and hereinafter more particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (c) of Section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, approved
June 19, 1036 (U. S. C. Title 15, Section 13), hereby issues its complaint stating its charges with respect thereto as follows:
PARAGRAPH 1. Respondent, Uco Food Corporation, is a corporation
organized and existing under the laws of the State of New Jersey
with its principal office and place of business located at 506-510
Frelinghuysen Aven~e, Newark, N. J. Respondent is engaged in
the purchase, sale, and distribution of food products at wholesale.
PAR. 2. In the course and conduct of its said business respondent
purchases a substantial portion of its requirements from sellers
located in States other than the State in which the respondent is
located, pursuant to which purchases commodities are caused to be
shippeJ and transported by the respective sellers thereof across
State lines to the respondent.
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PAn. 3. Since June 19, 1936, in connection with the purchase of its
requireml'nts in interstate commerce, as aforesaid, respondent has
recl'ived and accepted allowances and discounts in lieu of brokerage
in substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances and
discounts in lien of brokerage is accomplished by respondent by purchasing commodities at prices lower than the prices at which such
commodities are sold to other pun:hasers thereof by an amount which
reflects all or a portion of the brolwrage cmrently being paid by the
sellers of such commodities to their respecti,·e brokers for effecting
sales of such commodities to other purchasers.
PAn. 4. The receipt and acceptance of allowances and discounts in
lieu of brokerage by respondent as set forth in paragraph .3 hereof
is in violation of subsection (c) of section 2 of the Clayton Act as
amended.
REPOI:T, Fn~onws As TO THE FACTs, AND OnDER

Pursuant to the proYisions of an act of Congress entitled "An Act
to supplement existing laws against unlawful restraints and
monopolies and for other purposes," approved October 15, 1914
(the Clayton Act), as amende(l by act of Congress approved June 19,
1936 (the Robinson-Patman Act). (U. S. C. title 15, sec. 13), the
Federal Trade Commission, on the 28th day of August 19-!0, issued
and server! its complaint in this proceeding upon respondent Uco
Food Corporation, a corporation, clu\rging the respondent with violation of the provisions of subsection (c) of section 2 of said act.
After the issuanee and ~rvice of said complaint and the tiling of
respondent's answer, the Commission, by order entered herein,
granted respondent's motion for permission to withdraw said answer
and to substitute therefor an answer admitting all of the material
allegations of fact set forth in said complaint and waiving all intervening procedure and further hearings as to said facts ami expressly
Waiving the filing of briefs and oral argument, whieh substitute
answer was duly fileJ in the office of the Commission.
Thereafter this proeel'ding regularly came on for final hearing
before the Commission on said complaint and substitute answer, and
the Commission having duly eonsiclered the matter and being now
fully advised in the premises and being of the opinion that section
2 (c) of the Clayton Act as amended by the Robinson-Patm:m Act
has been violated by the respondent, now makes this its findings as
to the facts and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Uco Food Corporation, is a corporation
organized and existing under the laws of the State of New Jersey
with its principal office and place of business located at 850 Frelinghuysen Avenue, Newark, N. J. Respondent is engaged in the purchase, sale, and distribution of food products at wholesale.
PAR. 2. In the course and conduct of its said business re:;pondent
purchases a substantial portion of its requirements from sellers located in States other than the State in which the respondent is
located, pursuant to which purchases, commodities are caused to be
shipped and transported by the respective sellers thereof across State
lines to the respondent. ·
PAR. 3. Since June 19, 1936, in connection with the purchase of
its requirements in interstate commerce, as aforesaid, respondent has
received and accepted allowances and discounts in lieu of brokerage
in substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances
and discounts in lieu of brokerage is accomplished by respondent by
purchasing commodities at prices lower than the prices at which
such commodities are sold to other purchasers thereof by an amount
which reflects all or a portion of the brokerage currently being paid
by the sellers of such commodities to their respective brokers for
effecting sales of such commodities to other purchasers.
CONCLUSION

In receiving and accepting allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities as herein found, respondent has~ violated the provisions of
section 2 (c) of the act of Congress entitled "An Act to supplement
existing laws against unlawful restraints and monopolies and
for other purposes," approved October 15, 1914 (the Clayton Act),
as amended by act of Congress approved June 19, 1936 (the Robinson-Patman Act).
ORDER TO CEASE AND DESIST

This proceeding having bef'n heard by the Federal Trade Commission upon the complaint of the Commission and substitute answer
of respondent, in which answer respondent admits all of the material
all£>gations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearings as to said
facts and expressly waives the filing of briefs and oral argument, and
the Commission having made its findings as to the facts and conclu-
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sion that said respondent has violated the provisions of section 2 (c)
of the act of Congress entitled "An Act to supplement existing
laws against unlawful restraints and monopolies and for other
purposes," approved October 15, 1914 (the Clayton Act), as amended
by act of Congress approved June 19, 1936' (the Robinson-Patman
Act) (U.S. C., title 15, sec. 13).
It is ordered, That the respondent, L'co Food Corporation, a corporation, its agents, employees, and representatives, in the purchase
of commodities in commerce, as "commerce" is defined in the aforesaid Clayton Act, do forthwith cease and desist from:
1. Receiving or accepting from sellers, directly or indirectly, any
allowance or discount in lieu of brokerage fees or commissions in
whatever manner or form said allowances, diseounts, brokerage fees,
or ~mmissions may be offered, allowed, granted, paid, ·or transmitted; and
2. Receiving or accepting from sellers in any manner or form
whatever directly or indirectly, anything of value as a commission,
brokerage fee or other compensation or any allowance or discount in
lieu thereof upon purchases of commodities by respondent.
It is further ordered, That the said respondent, Uco Food Corporn.tion, a corporation, shall, within 60 days after service upon it of this
order, file with the Commission a report in writing setting forth in
detail the manner and form in which it has complied with the order
to cease and desist hereinabove set forth by the Commission.
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G. KRUEGER BREWING COMPANY
COMPLAINT, FINDINGS, A.\'D ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket HJ~.

Complaint, Dec. 26, 19.]0-Decision, Aug. "1, 19.~1

\Vhere a corporation engaged in brewing its "Ambassador neer," and in competitive interstate sale and distribution ther-eof; by means of interstate
newspaper advertising.
Represented, directly or by implication, that said pt•o<luct was composed wholly
of barley malt and hops and contained no other c-ereals or fermentable
ingredients, through use of such statements as "* • • Only the choicest
barley malt and hops are used in brewing this distinctively different
product," when In fact said pt·oduct was not an "all-malt beer," in which
barley malt and hops are used exclusively, and which is well-known to the
beer-drinking public and in demand by a pOL'tion thet-eof, but was product in
brewing of which other fermentable grains or cereals were used in addition
to malt and hops ;
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such advertisements were true, and
with capacity to Induce its pnrchase of substantial quantities thereof as a
result of such belief, whet'Pby trade was diverted unfairly by it from its
competitors who truthfully advertise their products, to the injury of
competition in commerce :
Held, That such acts and practices, under the circumstances set forth, were
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair and deceptive acts
and practices therein.

Before Mr. TV. lV. Sheppm·d, trial examiner.
Mr. Jesse D. /{ash for the Commission.
Guggenheim.er & Unter'myer, of New York City, for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that G. Krueger Brewing Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges
in tl1at respect as follows:
PARAGRAPH 1. Respondent, G. Krueger Brewing Co., is a corporation organized, existing, and doing business under and by virtue of
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the laws of the State of New Jersey, with its office and principal
place of business located at Newark, N.J.
PAR. 2. The respondent is now and for more than 2 years last
past has been engaged in the business of brewing, selling, and distributing beer under the brnnd name Ambassador Beer. Respondent
causes its said product when sold to be transported from its aforesaid place of business in the State of New Jersey to purchasers
thereof located in various other States of the United States and in
the District of Columbia. Respondent maintains and at all times
mentioned herein has maintained a course of trade in said product in
commerce among and between the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of its business as aforesaid
respondent has been and is in competition with other corporations
and individuals and with firms and partnerships selling and distributing beer in commerce in and among the various States of the
United States and in the District of Columbia: Among such competitors in said commerce are many who do not in any manner misrepresent their said products or the ingredients composing same,
and who do not m'ake any other false statements in connection with
the sale and distribution of their said products.
PAR. 4. In the course and conduct of its aforesaid business respondeilt has disseminated and is'now disseminating and has caused
and is now causing the dissemination of false advertisements concerning its said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act, and respondent has also disseminated and
is now disseminating and has caused and is now causing the dissemination of false advertisements concerning its said product by
various means for the purpose of inducing and which nre likely to
induce, directly or indirectly, the purchase of its said product in
commerce, as commerce is defined in the Federal Trade Commission
Act.
Among and typical of the false and misleading and deceptive
statements and representations contained in said false advertisements disseminated and caused to be disseminated, as hereinbefore
set forth, by United States mails, by advertisements in newspapers
and periodicals and by pamphlets, circulars, and other advertising
mattrr are the following:
A CU!;;tom brewe<l beer for cultured taste, Ambassador Is designed to meet
the pre~-;Pnt tlny demand for a lighter, milder, more delicately flavored beer.
Only the cholce~t barley malt and hops are used ln brewing thi~ distinctively
ditTerent product.
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Through the use of the statements and representations hereinbefore set forth and others similar thereto not specifically set out
herein, respondent has represented directly or by implication that its
product Ambassador Beer is composed wholly of' barley malt and
hops.
P AB. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact respondent's product
Ambassador Beer is not wholly composed of barley malt and hops
but includes corn and other grains or cereals.
PAR. 6. The term "only the choicest oarley malt and hops" when
applied to beer is understood by the purchasing public as denoting
a beer composed wholly of barley and hops and not containing any
other cereal or fermentable ingredients and such beer has been well
known to the beer drinking public and there is a demand on the
part of a substantial portion of the purchasing public for such
beer.
PAR. 7. The use by the respondent of the foregoing false and misleading advertisements disseminated, as aforesaid, has a tendency
and capacity to, and does, mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
such false advertisements are true and to induce the purchasing
public to purchase substantial quantities of respondent's product. as
the result of such belief.
As a result trade has been diverted unfairly by the respondent
from its competitors in commerce who truthfully advertise their
products. In consequence thereof, injury has been and is now being
done by respondent to competition in commerce among and between
the various States of the United States and in the District of
Columbia.
PAR. 8. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prej~dice and injury of the public and of
respondent's competitors and constitute unfair methods in competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 26th day of December 1910, issued and thereafter served its complaint in this proceeding upon the
respondent, G. Krueger Brewing Co., a corporation, charging it with
the use of unfair methods of competition and unfair and deceptive

G. KRUEGER BREWING CO.

928

931

Findings

acts and practices in commerce in violation of the provisions of said
act. On January 16, 1941, the respondent filed its answer in this
proceeding. Thereafter, and on April 11, 1941, at a hearing duly
scheduled and held at Brooklyp., N. Y., it was agreed by and between
counsel for the respondent and counsel for the Commission that, subject to the approval of the Commission, a stipulation as to the facts
read into the record may be taken as the facts in this proceeding and
in lieu of testimony in support of the charges stated in the complaint
or in opposition thereto, and that the Commission may proceed upon
said statement of facts to make its findings as to the facts {including inferences which it may draw from the said stipulated facts) and
its conclusion based thereon and issue its order disposing of this proceeding without the presentation of argument or filing of briefs. Respondent expressly waived the filing of the trial examiner's report
on the evidence. Thereafter, this proceeding came on for final hearing before the Commission on said complaint, answer, and stipulation,
said stipulation having been approved and a~epted, and the Commission having duly considered the same and being now fully advised in the premises, finds that this proceeding is in the interest of
the public and makes its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, G. Krueger Brewing Co., is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of Delaware, with its office and principal place
of business located at '75 Belmont Avenue, in the city of Newark,
State of New Jersey.
·
PAR. 2. The respondent is now and for more than 2 years last past
has been engaged in the business of brewing, selling, and distributing
beer under the trade mark "Ambassador Beer." Respondent causes
its said product, when sold, to be transported from its aforesaid place
of business in the State of New Jersey to purchasers thereof located
in various other States of the United States. Respondent maintains
and at all times mentioned herein has maintained a course of trade
in said product in commerce among and between the various States
of the United States.
PAR. 3. In the course and conduct of its business as aforesaid, respondent has been and is in competition with other corporations and
individuals and with firms and partnerships selling and distributing
beer in commerce in and among the various States of the United
States.
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PAR. 4. In the course and conduct of its aforesaid business respondent has disseminated and has caused the dissemination of advertisements concerning its said product by means of newspaper advertisements in commerce as· "commerce" is defined in the Federal
Trade Commission Act, and respondent has also disseminated and
has caused to be disseminated, advertisements concerning its product
by newspaper advertising in commerce as "commerce" is defined in
the Federal Trade Commission Act for the purpose of inducing and
which are likely to induce, directly or indirectly, the purchase of its
said product in commerce, as "commerce" is defined in said act.
PAR. 5. Among the statements and representations contained in
said advertisements disseminated and caused to be disseminated, as
hereinbefore set forth, are the following:

A custom brewed beer for cultured tastes, Ambassador is designed to meet
the present day demand for a lighter, milder, more delicately flavored beer.
Only the choicest barley malt and hops are used in bt·ewing this distinctively
different product.

Through the use of the statements and representations hereinbefore set forth, respondent represented directly or by implication
that its product "Ambassador Beer" is composed wholly of barley
malt and hops and does not contain any other cereals or fermentable
ingredients.
PAR. 6. The foregoing representations nre false, misleading, and
deceptive. In truth and in fact other fermentable grains or cereals
are used in brewing said product in addition to barley malt and
hops.
PAR. 7. The Commission finds that while certain members of the
purchasing public would not be led to believe, through the use by
the respondent of the statement "only the choicest barley malt and
hops are used in brewing this distinctively different product," that
only barley malt and hops are used in brewing said product, the use
by the respondent of such statement has the capacity and tendency. to
mislead a substantial number of the purchasing public into the mistaken and erroneous belie£ that said beer is composed wholly of barley
malt and hops to the exclusion of all other cereals or fermentable
ingredients. Barley malt and hops are used exclusively in brewing
approximately 2 percent of the beer brewed and consumed in the
United States, such beer being known as "all-malt beer." Such beer
is and has been well known to the beer drinking public and there is
a demand on the part of a portion of such public for this particular
kind of beer.
PAR. 8. The Commission further finds that the a(hertisement set
out herein in paragraph 5 appeared in the Newark Evening News,
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Newark, N. J., in the July 19, 1939, issue, and that said newspaper
has an interstate circulation. Said advertisement is not being used
at the present time and has not been used by the respondent since
July 19, 1939.
PAR. 9. The use by the respondent of the foregoing misleading and
deceptive advertisements disseminated as aforesaid, had a tendency
and capacity to, and did, mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
such advertisements were true and to induce the purchasing public
to purchase substantial quantities of respondent's product as the
result of such belief.
As a result, trade has been diverted unfairly by the respondent
from its competitors in commerce who truthfully advertise their
products. In consequence thereof, injury has been clone by respondent to competition in commerce among and between the various States
of the United States and in the District of Columbia. ,
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
were to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce, and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE .AND DESIST

This proceeding having been heard by the Federal Trade Comll1ission upon complaint of the Commission, the answer of the re-spondent and a stipulation as to the facts entered into by counsel
for respondent-herein, and counsel for the Commission, which proV"ides, among other things, that without further evidence or other
intervening procedure the Commission may issue and serve upon the
respondent herein findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and the Commission
having made its findings as to the facts and conclusion that said
respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, G. Krueger Brewing Co., a corporntion, its officers, reprP!'I'ntatives, agents, and Pmployl'es, directly
or through any corporate or other device, in connection with the
offering for sale, sale, or distribution of its product "Ambassador
Beer," or :my other bePr containing fermentable ingredients other
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than and in addition to barley malt and hops, whether sold under the
same name or any other name, do forthwith cease and desist from:
1. Disseminating or causing to be disseminated any advertisement,
by any means, in commerce as "commerce" is defined in the Federal
Trade Commission Act, which advartisement represents directly or
by implication that only barley malt and hops are used in brewing
said beer.
2. -Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce as "commerce" is
defined in the Federal Trade Commission Act, of said beer, which
advertisement contains the representation prohibited in paragraph 1
hereof.
It i-8 further ordered, That the respondent shall, within 60 days
·after service upon it of this order, file with the Commission a report in writing setting forth in detail the manner and form in which
it has complied with this order.
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IN THE MATTER OF

CASIMIRO MUOJO, TRADING AS ALVI CO.
AND AS ALVI, JNC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket .9484. Complaint, Apr. 5, 1941-Decision, Aug. 7, 1941
Where an Individual engaged In Interstate sale and distribution of a hair dye
cosmetic variously designated as "Vitale Instantaneous Hair Dye," "Vitale
Rapid Hair Coloring," etc.; by means of advertisements disseminated
through the mails and otherwise, including newspaper advertisements
offering free samples, and circulars, leaflets, and other advertising literature
sent in response to requests for such samples and in reply to inqulries-(a) Represented that his said hair dye cosmetic was scientific, safe, and free
from harmful, dangerous, and injurious chemicals, that It would end
premature gray hair and produce a permanent, natural, uniform shade, that
it gave the hair the warmth, color, lustre, and glint of youth and would
have no ill effects, its statements accompanying samples including the
representations "can be used by all persons having perfect skin and hair,"
along with advice, when in doubt, to apply a few drops of the product
"behind the ear or on the arm," and statement that "If no redness appears
on the following morning, you can use VITALE with the assurance that it
will do no harm," It asserting in various advertising that it was "free from
any harmful material," "sAFE FOR scALP AND HAIR," "perfectly safe," etc.;
Facts being his said cosmetic was a chemical dye which was not capable o:r
producing results claimed, and was not safe or harmless, in that it contained
the toxic coal tar derivative paraphenylenediamine In sufficient quantity to
cause skin Irritation and violent local dermatitis when used as prescribed,
and; If absorbed Into the body, to result In vertigo, gastritis, exophthalmos,
and asthma, among other ailments, while Its application to eyebrows or
eyelashes might cause blindness; and
(b) Failed to reveal, in such advertisements, facts material in the light of
the representations contained therein, and that use of said hair dye cosmetic
under prescribed or usual conditions might result In injury to health, 1n
that they contained no warning against use of product on the eyelashes or
eyebrows, nor adequate warnings as to the necessity of a proper skin patch
test before each application to the hair, in order to determine user's toxic
reaction;
With elfect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that his said representations were true,
and of Inducing It, beca11Se of said belief, to purchase his preparation:
lleld, That such acts and practices, under the circumstances set forth, were
all to the }'rejudiC'e and Injury of the public, and constituted unfair and
decevtive acts and vractices in commerce.

Mr. Ja1nu L. Baker for the Commission.
Mr. Alfred 0. Ditolla, of New York City, for respondent.
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CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Casimiro Muojo,
an individual, trading as Alvi Co. and as Alvi, Inc., hereinafter
referred to as respondent, has violated the provisions of the said act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Casimiro Muojo, is an individual trading
as Alvi Co. and as Alvi, Inc., with his office and principal place of
business at 158 Grand Street, New York, N. Y., from which address
he transacts business under the above trade names.
PAR. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of a certain hair dye
cosmetic, variously designated as Vitale Instantaneous Hair Dye,
Vitale Rapid Hair Coloring, Vitale Rapid, Vitale Hair Coloring,
Vitale Hair Dye, and as Vitale.
In the course and conduct of his business the respondent causes
said cosmetics, when sold, to be transported from his place of business
in the State of New York to purchasers thereof located in other
States of the United States and in the District of Columbia.
At all times mentioned herein, respondent has maintained a course
of trade in said cosmetic, sold and distributed by him in commerce
between and among the various States of the United States and in
the District of Columbia.
.
PAR. 3. In the course and conduct of his aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning his said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act; and respondent has also disseminated, and
is now disseminating, and has caused and is now causing the dissemination of, false advertisements concerning his said product, by various
means, for the purpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of his said product in commerce,
as commerce is defined in the Federal Trade Commission Act.
Among, and typical of, the false, misleading, and deceptive statements
and representations contained in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by
advertisements in newspapers, are the following:
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WHITE HAIR

Can be eliminated without danger in only 13 minutes by using VITALE RAPID
once a month. It does not di~color upon washing and gives a natural shade.
Price $2.00. Free Sample. State Color.
ALVI, INC.
158 Grand Street
New York
GRAY HAIR

·wm

vanish in 15 minutes by using the rapid dye "VITALE" onctJ a month.
Box for 4 applications, $2.00. Ask fot free sample and state the color of your
hair.
ALVI CO.

158 Grand St., N. Y.
GRAY

HAIR

Can be eliminated without danger in only 15 minutes by using VITALE RAPID
once a month. Does not lose color when washed and gives a natura~ shad~.
Price $2.00. Free sample. State color.
ALVI CO.

158 Grand St., N. Y.

In answer to requests for free samples offered in the foregoing
newspaper advertisements and in reply to inquiries regarding said
product, the respond£'nt also di~seminated in the manner and for the
purpose aforesaid, circulars, leaflets, and other ach'ertising literature
by the United States mails and by various other means in commerce,
containing the following, false, misleading, and deceptive statements
and representations:
VITALE gives a clear and natural color. The VITALE can be used by all persons
having perfect skin and hair. When in doubt, we advise you to wash a bit of
the skin behind the ear or on the arm. When dry, mix a few drops from
vials A and B and apply. If no redness appears on the following morning,
you can use VITALE with the assurance that it will do no harm. VITALE Is a
most economical modern dye, ft·ee from any harmful material. Send the coupon
today for the large box, and you will be glad to have given your hair the
warmth and luster of youth.
ALVI CO.

158 Grand St.
New York, N. Y.
VlTAJ.El HAIR COI.ORI:\0
Only 1G minutes requit·ed to banish gray hair. One applkation ls required.
VITALE Is easily applied In your own home with success.
SAFE FOR RCAI.P AND HAIR. Perfect color, ''!TALE Is !.'Bfe. Over 30 years of
experience ln manufacturing hair prpparatlons are your best guarantee.
VITALE, the sclentlflc rapid hair coloring has brought happiness to thousands
of womPn, secm·lty antl youthful appearance to thousands of men.
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ALVI 00.

158 Grand St.
New York, N. Y.

Thousands use the VITALE with great success. It has been endorsed by the
leading beautician, In Europe and America for over 10 years, because it Is not
a commercialized hair dye, but the result of scientific researches. vtTALE Is
perfectly safe. Hair coloring are safe to use. This modern hair coloring, free
from any dangerous materials, Is economical and safe. \Vrlte today for the
large box, and you will be glad to have given the youthful color, and glint to
your hair.
ALVI CO.

158 Grand St.
New York, N. Y.
Youthful Hair
END THE TRAGEDY OF PREMATURE GRAYNESS QUICKLY-SAFELY

In order to overcome the handicap of gray hair, "Vitale," a rapid ideal hair
coloring, was developed after years of constant research and study.
Vitale, not only duplicates nature's color but penetrate iijside the hair, after
Nature's own fashion, retaining its natural lustre si!Jmess and beauty.
ALVI DISTRIBUTORS
158 Grand· Street
New York, N. Y.

VITALE RAPID to re,.;to1·e routhful color to gray hair in uatm·e's wa~·. It prouuees a natural color that cannot be distinguished even under close serutlny.
It does not contain injurious chemicals. It is permanent. It will give a uniform
shade throughout a number of years. There is mot·e quality, supt·eme quality
and effectiveness in VITAJ.E than any other preparation.
ALVI, Inc.
158 Grand Street
New York, N. Y.

PAR. 4. By the use of the representations hereinabove set forth and.
other representations similar thereto not specifically set out herein,
the respondent represents that his hair dye cosmetic, designated as
Vitale Instantaneous Hair Dye and by various other names as aforesaid, is scientific, safe, and free from harmful, dangerous, and injurious chemicals; that it will end premature gray hair; that it will
produce a permanent, natural, uniform shade; that it gives the hair
the warmth, color, luster, and glint of youth and that its use will
have no ill effects upon the hu~an body.
PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, the cosmetic sold and
distributed by the respondent as aforesaid is a chemical dye and will
not end premature gray hair, nor will it produce a permanent,
natural, uniform shade. It is incapable of giving the hair the
warmth, color, luster or glint of youth, or affecting the hair in any
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way other than a:> a dye. The said preparation is not safe, scientific,
or harmless, as its use may result in serious and irreparable injury
to health.
Respondent's preilaration contains paraphenylene-diamine, a toxic
coal tar derivative, in sufficient quantity to cause in some cases skin
irritation and other harmful effects, if said preparation is used under
the conditions prescribed in said advertisements, or under such
conditions as are customary or usual.
The use of said cosmetic may cause, in some cases, violent local
dermatitis, and if absorbed into the body, it may result in vertigo,
gastritis, exophthalmos, asthma, diplopia, asthenia, or subcutaneous
oedema about the face and head. Furthermore, the application of
said cosmetic to the eyebrows or eyelashes m any case may cause
blindness.
PAR. 6. The advertisements disseminated by the respondent, as
aforesaid, contain no warning against the use of said preparation
on the eyelashes or eyebrows, nor do such advertisements contain
adequate warnings as to the necessity of a proper skin patch test
before each application of said preparation to the hair, in order to
determine the toxic reaction of the user. Consequently, such advertisements constitute false advertisements in that they fail to reveal
facts material in the light of the representations contained therein,
and :fail to reveal that the use of said preparation under the conditions prescribed in said advertisements, or under such conditions as
are customary or usual, may result in injury to health.
P .AR. 7. The use by the respondent of the foregoing, false, deceptive, and misleading statements and representations with respect to
his preparation, disseminated as aforesaid, has had and now has, the
capacity and tendency to, and does, mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken
belief that such statements, representations, and advertisements are
true, and induce a portion of the purchasing public, because of such
erroneous and mistaken belie£, to purchase respondent's preparation.
PAR. 8. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REI'ORT, FINDINGS AS TO TIIE

FACTS,

AND ORDER

Pursuant to the provisions of the Federal Trade Com.mission Act,
the Federal Trade Commission, on the 5th day of April 1941, issued,
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and on the 7th day of April 1941, served its complaint in this proceeding upon respondent, Casimiro Muojo, an individual, trading as
Alvi Co. and as Alvi; Inc., charging him with the use of unfair and
deceptive acts or practices in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
respomlent's answer, the Commission, by order entered herein, granted
respondent's motion for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening procedure and further hearing as to said facts, which substitute answer
was duly filed in the office of the Commission. Thereafter, this proceeding regularly came on for final hearing before the Commission
on the said complaint and substitute answer, and the Commission,
having duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Casimiro Muojo, is an individual trading as Alvi Co. and as Alvi, Inc., with his office and principal place
of business at 158 Grand Street, New York, N.Y., from which address
he transacts business under the above trade names.
PAR. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of a certain hair dye
cosmetic, variously designated as Vitale Instantaneous Hair Dye,
Vitale Rapid Hair Coloring, Vitale Rapid, Vitale Hair Coloring,
Vitale Hair Dye, and as Vitale.
In the course and conduct of his business the respondent causes said
cosm,etic, when sold, to be transported from his place of business in
the State of New York to purchasers thereof located in other States
of the United States and in the District of Columbia.
At all times mentioned herein, respondent has maintained a course
of trade in said c.osmetic, sold and distributed by him in commerce
behn~en and among the various States of the United States and in
the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business, the
respondent has disseminated and is now disseminating, and has caused
nnd is now c;m::;ing the dissemination of, false advertisements concerning his said product by the United States mails and by various
nther m,eans in commerce, as commerce is defined in the Federal Trade
Commission Act; and respondent has also disseminated, and is now
disseminating, and has caused and is now causing the dissemination
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of, false advertisements concerning his said product, by various means,
for the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of his said product in c.ommerce, as commerce is defined in the Federal Trade Commission Act. Among, and
typical of, the false, misleading, and deceptive statem,ents and repre~entations contained in said false advertisements, disseminated and
caused to be disseminat!'d, as hereinabove set forth, by advertisements
jn newspapers, are the following:
WHITE HAIR

Can be eliminatl'd without tlangl'r in only 15 minnti'S by using VITALE RAPID
once a month. It does not discolor upon washing and gi;es a natural shade.
Price $2.00. Free Sample. State Color.
ALVI, INC.

1:J8 Grand Street
New York
GRaY HAIR

,Will vanish in 15 minutes by using the rapid dJe "VITALE" once a month.
Box for 4 applications, $2.00. Ask for free ;:ample and state the color of your
hair.
AJXI CO.

l5S Grand St.
N_ Y.
GllAY BAIB

Can be eliminntt>d \vithont Janger in only 13 minutE's by using VITALE RAPID
once a month. Does not lose color when washl'd and gi;es a natural shade.
Price $2.00. Free sample. State color.
ALVI CO.

1:J8 Grand St.
N.Y.

In answer to requests for free samples offered in the. foregoing newspaper advertisements and in reply to inquiries regarding said product,. the. respondent also disseminated in the manner and for the
purpose aforesaid, circulars, leaflets, and other advertising literature
by the United States mails and by various other means in commerce,
containing the following, false, misleading, and deceptive statements
and representations:
VITALE giv!'s a clenr and natural color. The VITALE can be used by all persons
having perfect skin and hair. When In doubt, we advise you to wash a bit
of tht> :;kiu behind tlie eat· or on the arm. \\'IJPn d1·y, mix a few d!'Opi'l from
vial::! A and n alHl apply. lt no retlness appt>ars on thl' following morning, you
can use VITALE with the assurance that it will do no harm. VITALE Is a most
43~G2Gm---42---vol.S3----60
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economical modern dye, free from any harmful material. Send the coupon
today for the large box, and you will be glad to have given your hair the
warmth and luster of youth.
ALVI CO.

158 Grand St.
New York, N. Y.
VlT.-\LE HAIR COLORING

Only 15 minutes required to banish gray hair. One application Is required.
is easily applied in your own home with success. SAFE FOR scALP AND
HAIR. Perfect color. VITALE is safP.. Over 30 years of experience in manufacturing hair preparations are your best guarantee.
VITALE, the scientific rapid hair coloring bas brought happiness to thousands
of women, security and youthful appearance to thousands of men.
VITALE

ALVI CO.

158 Grand St.
New York, N. Y.
Thousands use the VITALE with great success. It has been endorsed by the
leading beautician, in Europe and America for over 10 years, because it is not a
commercialized hair dye, but the result of scientific researches. VITALE is
perfectly safe. Hair coloring are safe to use. This modern hair coloring, free
from any dangerous materials, is economical and safe. Write today for the
large box, and you will be glad to have given the youthful color, and glint
to your hair.
Ar.n co.
158 Grand St.
New York, N. Y.
Youthful Hair
END THE TRAGEDY OF
PREMATURE GRAYNESS
QUICKLY-SAFF.LY

In order to overcome the handicap of gray hair, "Vitale", a rapid ideal hair
coloring, was developed after years of constant research and study.
Vitale, not only duplicates nature's color but penetrate inside the hair, after
Nature's own fashion, retaining its natural lustre silkness and beauty.
ALVI DISTRIBUTORS

158 Grand Street
New York, N. Y.
VITALE RAPID to restore youthful color to gray hair in natUl'e's way. It produces a natural color that cannot be distinguished even under close scrutiny.
It does not contain Injurious chemicals. It Is permanent. It will give a
uniform shade throughout a number of years. Tbere is more quallty, supreme
quality and e1fectiveness in VITALE than any other preparation.
AT.VI, INC.

158 Grand Street
New York, N. Y.
PAR. 4. By the use of the representations h~reinabove set forth
and other representations similar thereto not specifically set out
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herein, the respondent represents that his hair dye cosmetic, designated as Vitale Instantaneous Hair Dye and by various other names
as aforesaid, is scientific, safe, and free from harmful, dangerous,
and injurious chemicals; that it will end premature gray hair; that
it will produce a permanent, natural, uniform shade; that it gives
the hair the warmth, color, luster, and glint of youth and that its
use will have no ill effects upon the human body.
PAR. 5. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, the cosmetic sold and
distributed by the respondent as aforesaid is a chemical dye and
will not end premature gray hair, nor will it produce a permanent,
natural, uniform shade. It is incapable of giving the hair the
warmth, color, luster, or glint of youth, or affecting the hair in
any way other than as a dye. The said preparation is not safe,
scientific, or harmless, as its use may result in serious and irreparable
injury to health.
Respondent's preparation contains paraphenylene diamine, a toxic
coal tar derivative, in sufficient quantity to cause in some cases skin
irritation and other harmful effects, if said preparation is used under
the conditions prescribed in said advertisements, or under such conditions as are customary or usual.
The use of said cosmetic may cause, in some cases, violet local
dermatitis, and if absorbed into the body, it may result in vertigo,
gastritis, exophthalmos, asthma, diplopia, asthenia, or subcutaneous
oedema about the face and head. Furthermore, the application
of said cosmetic to the eyebrows or eyelashes in any case may cause
blindness.
PAn. 6. The advertisements disseminated by the respondent, as
aforesaid, contain no warning against the use of said preparation
on the eyelashes or eyebrows, nor do such advertisements contain
adequate warnings as to the necessity of a proper skin patch test
before each application of said preparation to the hair, in order
to determine the toxic reaction of the user. Consequently, such
advertisements constitute false advertisements in that they fail to
reveal facts m'lterial in the light of the representations contained
therein, and fail to reveal that the use of said preparation under the
conditions prescribed in said advertisements, or under such conditions as are customary or usual, may result in injury to health.
PAR. 7. The use by the respondent of the foregoing, false, de.
ceptive, and misleading statements and representations with respect
to his preparation, disseminated as 'aforesaid, has had and now has,
the capacity and tendency to, and does, mislead and deceive a sub.
stantial portion of the purchasing public into the erroneous and .
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mistaken belief that such statements, representations, and advertisements are true, and induce a portion of the purchasing public, because of such erroneous and mistaken belief, to purchase respondent's.
preparation.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondent, in which answer the respondent admits all the material
allegations of fact set forth in said complaint and states that he
waives all intervening procedure and further hearing as to said factst
and the Commission having made its findings as to the facts and
jts conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act;
It is ordered, That the respondent, Casimiro Muojo, an individualt
trading as Alvi Co. and as Alvi, Inc., !=>r trading under any other
name or names, his representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale, or distribution of his hair dye cosmetic variously advertised as Vitale Instantaneous Hair Dye, Vitale Rapid
Hair Coloring, Vitale Rapid, Vitale Hair Coloring, Vitale Hair Dye,
and as Vitale, or any other hair dye cosmetic or product of substantially similar composition or possessing substantially similar
properties, whether sold under the same name or under any other
name, do forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mails, or (b) by any means in
commerce, as "commerce" is defined in the Federal Trade Commission
Act, which advertisement represents, directly or through inference,
that said preparation is a safe or scientific cosmetic, free .from harmful, injurious, or dangerous chemicals; that its use will end premature gray hair or produce a permanent, natural, uniform shade,
or give the warmth, color, luster, or glint of youth to the hair; or
which adv('rtisement fails to conspicuously reveal therein the
following:
c<~.unoN: This product contains ingt·edients which may cau!'e "'kin Irritation on certain Individuals and preliminary te~ts according to accompanying
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directions should ftt·st be made. This product must not be used for dyeing the
eyelashes or eyebrows; to do so may cause blindness.

Pro1,ided, howe'ver, That surh advertisement need contain only the
statement:
CAUTION:

Use only as directed on label.

if and when such label bears the first-described caution conspicuously
displayed thereon and the accompanying labeling bears adequate
directions for such preliminary testing before each application.
2. Disseminating or causing to be disseminated any advertisement'
by any means for the purpose ,of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce, as "commerce" is defined in the Federal Trade Commission Act, of said
preparation, which advertisement contains any of the representations prohibited in paragraph 1 hereof or which advertisement fails
to conspicuously reveal therein the following:
CAUTION: This product contains ingredients which may cause skin irritation on certain individuals and preliminary tests according to accompanying
directions should first be made. This product must not be used for dyeing
the eyelashes ot· eyeb1·ows; to do so may cause hllndness.

Provided, lwwever, That such advertisement need contain only the
statement:
cAUTION:

~f

Use only

I!S

directed on label,

and when such label bears the first-described caution conspicuously
displayed thereon and the accompanying labeling bears adequate
directions for such preliminary testing before each application.
It is further ordered, That respondent shall, within 10 days af~r
service upon him of this order, file with the Commission an interim
report in writing, stating whether he intends to comply with this
order, and if so, the maner and form in which he intends to comply;
and that within 60 days after the service upon him df this order,
said respondent shall file with the Commission a report in writing,
setting forth in detail the manner and form in which he has complied
with this order.
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OF

STANDARD CONTAINER MANUFACTURERS'
ASSOCIATION, INC. ET AL
MODIFIED CEASE AND DESIST ORDER

Docket 3289.

Order, Aug. 11, 1941

Modified order, pursuant to provisions of section 5 (i) of Federal Trade Commission Act, in proceeding in question, in which (1) Commission on March 5,
1940, made i~ findings and conclusion and Issued cease and desist order
In Docket 3289, 30 F. T. C. 577, 598, and (2) Circuit Court of Appeals
for the Fifth Circuit on April23, 1941, in Standard Container Manufacturers'
Associat-ion, Inc., et al. v. Federal Trade Commission, 119 F. (2d) 262,
32 F. T. C. 1879, rendered its decision and, on May 20, 1941, issued its
decree modifying said order of the Commission in certain particulars and
affirming same In other particulars, and directed the Commi&Sion to modify
such order in ac~ordance with said decree!. Requiring respondent corporations, partners, and individuals engaged in
manufacture, sale, and distribution, or sale and distribution, of wooden
fruit and vegetable containers in the southeastern portion of the United
States, and more particularly in Georgia and Florida, and their officers,
etc., to cease and desist fromEntering into or carrying out any understanding, agreement, etc., with intent
or effect of restricting, etc., competition in sale in interstate commerce of
such containers, and, as a part of such understanding, etc.(1) Agreeing to fix and maintain, or fixing and maintaining, (a) uniform or
minimum prices, or (b) uniform terms and conditions of sale, such as
maximum discounts, brokerage fees, freight and other allowances, and time
limitations in contracts;
(2) Agreeing to curtail, or curtailing, production of such containers or parts,
or to check, or checking, production of other parties to agreement re
agreed curtailment;
·
(3) Threatening, etc., members of industry to induce them to become parties
to, or to maintain prices fixed by, agreement, or to curtail production in
furtherance thereof;
( 4) Filing with their association, Its officers, etc., report as to member com·
pliance re prices or production ; and
(5) Reporting or conferring with respondent Adkins or any officer, etc., of
respondent association re prices for sale of profluct, or production curtallment, or nonconformance to agreement by industry members as to aforesaid
matters; and
II. Requiring respondent a&Sociation and its officers, etc., including respondents
Adkins, Chazal, nnd Bennett, to cease and desist fromAiding, abettfng, encouraging, or coopl'ratlng with respondent corporations,
partners, and Individuals, In doing any of the acts and things 11rohibited
by this order; and
III. Requiring respondent Adkins, former president of association of members
of such indnstry, to cease and desist from-
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Threatening, coercing, or in any wise intimidating members of the industry
in an attempt to Induce them to become a party to such an understanding,
etc., or to maintain prices, terms, and conditions of sale or to curtail
production in furtherance of any such understanding, etc.
MoDIFIED ORDER TO CEASE AND DESIST

Tbis matter coming on for further hearing before the Federal
Trade Commission and it appearing that on March 5, 1940, the Commission made its findings as to the facts herein, and concluded therefrom that the respondents had violated the Federal Trade Commission Act, and on March 5, 1940, issued and subsequently served its
order to cease and desist; and it further appearing that on May 20,
1941 the United States Circuit Court of Appeals for the Fifth Circuit
rendered its decree modifying the aforesaid order of the Commission
in certain particulars and affirming said order in other particulars,
and directed the Commission to modify its said order to cease and
desist in accordance with said decree.
Now, therefore, Pursuant to the provisions of subsection (i) of
section 5 of the Federal Trade Commission Act, the Commission issues this its modified order to cease and desist in conformity with the
said Court decree :
It is ordered, That the respondents Adkins Manufacturing Co.,
Consumers Lumber and Veneer Co., Elberta Crate & Box Co., Hector
Supply Co., Georgia Veneer & Package Co., R. C. Balfour, Jr. and
J. V. Hawthorne, doing business as the Georgia Crate & Basket Co.,
The Greenville Veneer & Crate Co., Keysville Lumber Co., 'Walton
E. N ants and R. A. N ants, trading and doing business as N ants Manufacturing Co., Nocatee-Manatee Crate Co., Ocala Manufacturing, Ice
& Packing Co., Inc., The Pierpont Manufacturing Co., Roux Crate
& Lumber Co., Inc., Shollar Crate and Box Co., Inc., Southern Crate
&'Veneer Co., Southern Veneer Co., L. B. 'Valling, Hugh Walling
and Frieda Walling, doing business as Walling Crate Co., Frank R.
Pounds Crate Co., Lake Crat~ and Lumber Co., Zachary Veneer Co.,
Osceola Crate Mills, Inc., Montbrook Crate Co., Southern Container
Co., Cummer Sons Cypress. Co., Za'ch Russ, trading as Russ Crate
Co., and Stephen 0. Shinholzer, their officers, agents, representatives
and employees, cease and desist from entering into, or carrying out,
any understanding, agreement, combination, or conspiracy between
and among any two or more of said respondents, or between any one
or more of said respondents and any other member or members of
the industry, for the purpose or with the effect of restricting, restraining, or monopolizing, or eliminating competition in, the sale in
interstate commerce of wooden containers used in packaging fruits
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and vegetables, variously described and referred to as crates, baskets,
boxes, hampers, lugs, cups, and trays, and the parts thereof, and as a
part of such understanding, agreement, combination, and conspiracy
from d'oing any of the following acts or things:
1. Agreeing to fix and maintain, or fixing and maintaining,
uniform or minimum prices.
2. Agreeing to fix and maintain, or fixing and maintaining, .uniform terms and conditions of sale, such as maximum discounts,
brokerage fees, freight, and other allowances and time limitations
in con tracts.
3. Agreeing to curtail, or cmtailing, production of such containers or the parts thereof or agreeing to check, or checking, the production of the mills of other parties to such an agreement to
determine if such other mills have curtailed production as agreed
upon.
4. Threatening, coercing or in any wise intimidating members of
the industry in an effort to induce such members to become parties
to said understanding, agreement, combination or conspiracy, or to
induce such members to maintain the prices fixed by, or to curtail
production in furtherance of, said understanding, agreement,
combination, or conspiracy.
5. Filing with the respondent associati_on, Standard Container
Manufacturers' Association, Inc., its officers, agents, or employees,
any report as to the manner and form in which any member of the
industry is carrying out any agreement or understanding with
reference to prices or production.
6. Reporting to or conferring with respondent James B. Adkins,
or any officer, agent or employee of said respondent association, as
to the prices at which said products are to be sold or as to the curtailing of the production of any of such products, or as to the failure
of any member of the industry to carry out any agreement or understanding on the part of such member of the industry to maintain
prices, terms, and conditions of sale or to curtail production.
It is fwrther ordered, That the respondent Standard Container
Manufacturers' Association, Inc., its officers, agents, and employees,
and the respondents James B. Adkins, Charles P. Chazal, and Russel
W. Bennett, forthwith cease and desist aiding, abetting, or encouraging, or cooperating with, the respondents hereinabove named in
doing any of the acts and things prohibited by this order.
It is further ordered, That the respondent James B. Adkins cease
and desist threatening, coercing, or in any wise, intimidating members of the industry in an attempt to induce such members to bl',come
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a party to such an understanding, agreement, combination, or conspiracy, or to maintain prices, terms, and conditions of sale or to
curtail production in furtherance of any such understanding, agreement, combination, or conspiracy.
It is furrther orilereil, That the respondent shall, within 30 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF

AJAX TIRE & RUBBER CORPORATION
COMPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3949.

Complaint, Nov. 6, 1939-Decision, Aug. 1!, 191,1

Where a corporation engaged in interstate sale and distribution of its "Ajax"
automobile tires and tubes; in dealing with the matter of plies in its tires,
as to which there is an established manufacturers' practice, familiar to
the purchasing public which necessarily relles thereon, of indicating on
the side walls and wrappings of tires the number of plies contained therein;
by means of letters, blotters, signs, price lists, and other advertising
matter circulated among dealers(a) Represented that its tires were six-ply and eight-ply construction, respectively, through such tYJJiCal statements as "Silent 6 Six-Silent 8 Eight"
and "Cleated 6 Six-Cleated 8 Eight," "Ajax-The World's Premier TireSi~ce 1904," and "The Worlu's Premier Tires for over 34 years," through
means aforesaid and through placing on the side walls and wrappings
of said tires marko:~, brands, numbers, and insignia which purported to
represent that six and eight plies, respectively, were used in their construction; facts being its said products contained less than six and eight
plies, respectively;
(b) Represented that it had been selling tires and tubes since 1904, facts
being that, while its predecessors sold such products from 1904 to 1934,
it did not sell or distribute them prior to 1934; and
(c) Hepresented that certain designated amounts were the retail prices of
its products, when in fact they were in excess of the prices at which
such tires and tubes wHe customarily sold by retailers, and thereby placed
in the hands of dealers means of deceiving members of the purchasing
public as to the regular retail prices;
With the result, notwithstanding fact it neither owned nor controlled any
retail outlets and disseminated no advertising which reached the consumer directly from it, and the passing of its products through varying
multiple channels before reaching the ultimate consumer, that use of
such practices had the capacity and tendency to and did mislead and
deceive a substantial portion of the purchasing public into the erroneous
belief that such" representations were true, and with result that the purchasing public bought substantial quantities of its said products:
Held, That such acts and practices, under the circumstances set forth, con·
stltuted unfair and deceptive acts and practices 1.n commerce.

Mr. B. G. Wilson for the Commission.
Levien, Singer&: Neuburger, of New York City, for respondent.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Ajax Tire & Rubber
-corporation, a corporation, hereinafter referred to as respondent,
has violated the provisions of said act and it appearing to the Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows :
PARAGRAPH 1. Respondent, Ajax Tire & Rubber Corporation, is a
.corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York, with its office and prin-cipal pliwe of business at 601 'West Twenty-sixth Street, New York,
N. Y. The respondent is now, and has been for some time last past,
.engaged in the business of selling and distributing automobile tires and
tubes designated "Ajax" in commerce between and among the various
States of the United States and in the District of Columbia.
Respondent causes and has caused its said products, when sold,
to be shipped or transported from its place of business in the State
of New York to the purchasers thereof located in various other
States of the United States and in the District of Columbia. Respondent maintains, and at all times mentioned herein, has maintained, a course of trade in said automobile tires and tubes in commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. The number of plies in tires is an important factor in
determining the durability and value thereof. There is among manufacturers of automobile tires an established custom and practice of
placing on the side walls of tires and on the wrappings of such tires
figures and marks indicating the number of plies contained in such
tires. The purchasing public is familiar with such practice and
relies upon such figures and marks in purchasii1g tires and in fact
has no other way of knowing the actual number of plies contained in
said tires other than as revealed in the manufacturers' representations so stamped on the tires themselns and the wrappings thereof.
PAR. 3. In the course and conduct of its business, and for the purpose of inducing the purchase of its said automobile tires and tubes,
respondent has made many false and misleading representations
concerning the character, quality and prices of said products by
means of letters, blotters, signs, price lists and other printed and
written matter circulated generally among dealers. Among and
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typical of the false and misleading representations so used and
disseminated as aforesaid are the fo1lowing:
Silent 6 Six-Silent 8 Eight nnd
Cleated 6 Six-Cleated 8 Eight
Ajax-The World's Premier Tire-Since 100-t
The World's Premier Tires for over 34 years.

Respondent has also caused to be placed on the wrappings enclosing
its said tires and on the side walls of said tires m<lrks, brands, numbers, and insignia which purport to represent and indicate that six
and eight plies respectively are used in the construction of such tires.
Through the use of the aforesaid statements and practices the respondent represents that its tires are of six ply construction and
eight ply construction, respectively, and that its tires and tubes have·
been on the market since 1904.
PAR. 4. The foregoing representations are false, mislPading, and
untrue. In truth and in fact, such tires do not contain six plies and
eight plies, respectively, but contain substantially smaller number of
plies. Respondent's tires and tubes have not been on the market
since 1904. It was not until 1!>34 that respondent was organized· and
began the sale and distribution of said tires and tubes.
PAn. 5. Respondent also represents, by means of fictitious price
lists and other advertising material, that the value and retail price of
its tires and tubes are much greater than is actually the fact. In
truth and in fact, the purported prices set forth in such price lists
and advertising material do not represent the actual retail prices of
such tires and tubes but are fictitious prices and are greatly in excess
of the retail prices at which such tires and tubes are customarily
sold by retail dealers in the normal course of business.
By this practice respondent has placed in the hands of unscrupulous dealers a means and instrumentality whereby such dealers are
enabled to mislead and deceive members of the purchasing public as
to the regular value and retail price of said tires and tubes.
PAR. 6. The use by respondent of the practices set forth herein
has had, and now ha,s, the capacity and tendency to, and does, mislead and deceive a substantial portion of the purchasing public into
the erroneous belief that such rPpresentations are true, and into the
purchase of substantial quantities of respondent's tires and tubes as
a result of such erroneous belief.
PAR. 7. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
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REPORT, FINDINGs As TO THE F Acrs, AND ORDER

Pursuant to the provisions of the Fl:'derul Trade Commission Act,
the Federal Trade Commission on the 6th day of November 1939,
issued and thereafter served its complaint in this proceeding upon
respondent, Ajax Tire & Rubber Corporation, a corporation, charging
it with the use of unfair and decepti,·e acts and practices in commerce in viobtion of the pl'ovisions of said act. On the 27th day
of November 1939, the respondent filed its answer in this proceeding.
Thereafter, a stipulation was entered into whereby it was stipulated
and agreed that a statement of facts signed and executed by Levien,
Singer and Neuburger, counsel for respondent, and
T. Kelley,
chief counsel for the Federal Trade Commission, subject to the approval of the Commission, might be taken as the facts in this proceeding and in lieu of testimony in support of the charges statl:•d in
the complaint, or in opposition thereto, and that the Commission
might proceed upon said statement of facts to make its report, stating
its findings as to the facts and its conclusion based thereon and enter
its order disposing of the proceeding without the presentation of
argument or the filing of briefs. Coun!'el for the respondent expressly waiwd the filing- of the report upon the evidence by the
trial examiner. Thereafter, this proceeding- regularly came on for
final hearing before the Commission on said complaint, answer, and
stipulation. said stipulation Iiaving been apprond, accepted and filed,
and the Commission having duly considered the same and being now
fully adYised in the premises, finds that this proceeding is in the
interest of the ·public anJ. makes its findings as to the facts and its
conclusion drawn therefrom.

,V.

FINDINGS AS TO TilE F.\CTS
PARAGRAPH 1. Respondent, .Ajax Tire &; Rubber Corporation, is a
corporation org-anized, existin)!, and doing business under and ·by
virtue. of the laws of the State of Xew York, with its office and
principal place of business at (301 "?est Twenty-sixth Street, New
York, N. Y. The respondent is now, and has been for some time
last past, en)!ag-ed in the business of selling and distributing automobile tires and tnhes rlesi)!tHltetl "Ajax'' in conuneree between and
among the Yarious States of the Pniterl States and in the District of
Columbia.
Re~pon<lPnt c:\ll''es atHl has eaused its said protlucts, when sold. to
be shippe<l or tmm:port£><1 from its place of business in the State of
New York to the pmeha~ers thereof located in nrions other States
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of the United States and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in said automobile tires and tubes in commerce between
and among the various States of the United States and in the Dis·
trict of Columbia.
PAR. 2. In the course and cDnduct of its business, and for the purpose of inducing the purchase of its said autDmobile tires and tubes,.
respondent has made many representations concerning the character,
quality, and prices of said products by means of letters, blotterst
signs, price lists, and other printed and written matter circulated
generally among dealers. Among and typical of the representations
so used and disseminated as aforesaid are the following:
Silent 6 Six-Silent 8 Eight and
Cleated 6 Six-Cleated 8 Eight
Ajax-The World's Premier Tire-Since 1904.
The World's Premier Tires for over 34 years.

Respondent has also caused to be placed on the wrappings enclosing
its said tires and on the side walls of said tires marks, brands, num.
hers, and insignia which purport to represent and indicate that six
and eight plies, respectively, are used in the construction of such
tires.
·
Through the use of the aforesaid· statements and practices the
respondent represents or implies that its tires are of six-ply construction and eight-ply construction, respectively, and that the respondent has been selling tires and tubes on the market since 1904.
PAR. 3. The number of plies in tires is an important factor in
determining the durability and value thereof. There is among manufacturers of automobile tires an established custom and practice
of placing on the side walls of tires and on the wrappings of such
tires, figures and marks indicating the number of plies contained
in such tires. The purchasing public is familiar with such practice
and relies upon such figures and marks in purchasing tires, and in
fact has no other way of knowing the actual number of plies contained in said tires other than· as revealed in the manufacturers'
representations so stamped on the tires themselves and the wrappings
thereof.
PAR. 4. In truth and in fact respondent's tires do not contain six
plies and eight plies, respectively, but contain a lesser number of
plies. Respondent has not been sel1ing tires and tubes on the market
since 190!. Ajax tires and tubes were sold by respondent's predecessors from 190! to 1934. Respondent prior to 1934, did not sell
or distribute Ajax tires and tubes.
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PAR. 5. Respondent, in marketing its tires and tubes issues price
lists and other advertjsing material to its distributors by means of
which it represents that certain designated amounts are the retail
prices of its tires and tubes. In truth and in fact, the purported
prices set forth in such price lists and advertising material do not represent the actual retail prices of such tires and tubes but are prices in
excess of the retail prices at which such tires and tubes are customarily sold by retail dealers in the normal _course of business.
By this practice respondent has placed in the hands of dealers a
means and instrumentality whereby certain dea)ers are enabled to
mislead and deceive members of the purchasing public as to the
regular retail price of said tires and tubes.
PAR. 6. Although respondent neither owns nor controls any retail
outlets and does not disseminate any advertising which reaches the
consumer directly from the respondent and its products pass through
varying multiple channels before reaching the ultimate consumer,
the use by respondent of the practices set forth in paragraphs 2 and
5 hereof, has had, and now has, the capacity and tendency to, and
does, mislead and deceive a substantial portion of the purchasing
public into the erroneous belief that such representations are true,
and as 1t result of such erroneous belief the purchasing public has
purcha~ed substantial quantities of respondent's tires and 'tubes.

CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, and a stipulation as to the facts entered into between
Levien, Singer and Neuburger, counsel for the respondent, and 1V.
T. Kelly, chief counsel for the Commission, which provides among
other things that without further evidence or other intervening proCN.lure, the Commission may issue and serve upon the respondent
herein its findings as to the facts and conclusion based thereon and
an order disposing of this proceeding, and the Commission having
made its findings as to the facts and its conclusion that said
respondent has violated the provisions of the F-ederal Trade Commission Act.
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It is o·rdered, ·Thrit the respondent, Ajax Tire & Rubbei· Corporation, a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection with
tl~e offering for sale,. sale, and distribution of its at1tomobile tires
and tubes in commerce, as "commerce" is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Representing, directly or indirectly, by means of words, brands,
markings, numbers, or insignia placed on its automobile tires or on
the tire wrappings, or in any o"ther manner, that the tires offered
for sale or sold by respondent contain more plies in their construction than is actually the fact.
2. Representing, directly or indirectly, that any· specified amounts
are tlw retail selling prices of its automobile tires and tubes when
su:ch amounts :'u'e not, in fact, the bona fide actual selling prices of
Sllcll tires and tubes as established by the usual and customary
retail sales in the normal course of business.
· 3. Fm·nishing price lists and advertising material to its ·dealers,
in "·hich certain amounts are designated as the retail prices of its
automob.ile tires 'and tubes, unless such am1)unts are the bona ficle
regular established retail selling prices of such tires m'td tubes, as
estil blished by the usual and eustmna.ry retail sales of dealers in the
normal course of business.
· It is fn'l'ther ordered, That the respondent shall within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which
it: has complied with this order.
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IN THE MATTER 9F
LAMBERT AGIN, TRADING AS JACKS CHEMICAL
COMPANY AND JACQUE CHEMICAL COMPANY
COMPLAINT, J.'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPUOVED SEPT. 26, 1914
Docket 4241.

Con1plaint, Aug. ZO, 11140-Decision, Aug. 12, 1941 .
I

au

Where
imli1•idual engaged in interstate sale and distribution of his "Jacks"
or "Jacque" medicinal preparation; by means of advertisements disseminated
through the mails. in newspapers and periotlicals, and other adv~rtising
literature-llepresenterJ that llis said 11re1)aration constituted a cure ot· remedy for gall,
kidney, and hlactder stone:-;. tiiabete;;, rheumatism, swollen limhs, hives;
excess acid and excess uric acid, and possessed substantial therapeutic value
in the treatment thereof, facts being it was nothing more than a dilute
aqueous solution of nitric, hydrochloric, and acetic acids of an approximate 10
percent strength, and was wholly incapable of effecting any of the results
claimed for it as above set forth;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the etToneous belief that aforesaid representations..wei·e true. and \vi th result that substantial quantities of his said
prvdud were purchased! in reliance upon such belief:
Held, That such acts and practices umler the circumstances set forth, were all
to the injury and prejudice of the public, and constituted uufair and deceptive
acts and vractices in commerce.

JJ efo·re i1It· . .!. A. P.urcell, trial examiner.
Jh. Jay L. Jackson for the Commission.
Mr. H . .0. Beclcner, of Cincinnati, Ohio, for respondent.

ColiiPLAINT
Pursuant' to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Lambert Agin, an
individual, trading as Jacks Chemical Co. and as Jacque Chemical
Co., hereinafter referred to as respondent, has violated the provisions
of the said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as· follows:
PARAGRAPH 1. Respondent, Lambert Agin, is an individual trading
under the name and style of ,Jacks Chemical Co. and Jacque Chemical
Co., with his office and principal place of business located at Pleasant
Ridge Station, in the city of Cincinnati, State of Ohio. Said respondent is now, and for more than 2 years last past has been, en-
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gaged in the business of offering for sale, selling, and distributing,
in commerce between and among the various States of the United
States and in the District of Columbia, a medicinal preparation called
"JACKs," sometimes called "JAOQUE," described as a remedy and treatment for various ailments and conditions of the human body.
Respondent has maintained and now maintains a course of trade in
said product in said commerce and has caused 'and now causes said
product, when sold, to be shipped or transported from his said place
of business in the State of Ohio to purchasers, including retailers,
re.sellers, and users thereof, located in various States of the United
States other than the State of Ohio, and in the District of Columbia.
PAR. 2. In the course and conduct of his aforesaid business, the
1·espondent has disseminated, and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning his said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal Trade
Commission Act, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of said product; and
respondent has also disseminated, and is now disseminating, and has
caused and is now causing the dissemination of, false advertisements
concerning his said product by various means for the ·purpose of
inducing, and which are likely to induce, directly or indirectly., the
purchase of his said product in commerce, as commerce is defined
in the Federal Trade Commission Act. Among and typical of the
false, misleading, and deceptive statements and representations con.
ta.ined in said false advertisements disseminated and caused to be
disseminated, as hereinabove set forth, by the United States ·mails,
by advertisements in newspapers and periodicals, and by other advertising literature, are the following:
.ARE YOU A DIABETIC?

For 30 years, JACKS bas relieved thousands of sufferers from such ailments
as Gall, Kidney and Bladder Stones, Diabetes, Rheumatism, Swollen Limbs, and
other ailments caused by excess uric acid condition. JACKS priced at $1.25
is sold with a money back guarantee. Try this marvelous relief today. If you
are not completely satisfied, your druggist will cheerfully refund your money.
RHEUMATISM SUFFERERS

I

For 30 years, JACKS has relieved thousands of sufferers from sue}) ailments
as GnU, Kidney and Bladder Stones, Diabetes, Rheumatism, Swollen Limbs
nnd other ailments caused by excess uric acid condition.
SLUGGISH GALL-BL.ADDI'.."B

For 30 years, JACKS bas relieved thousands of sufferers from such ailments
as Gall, Kidney and Bladder Stones, Diabetes, Rheumatism, Swollen Limbs,
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and other ailments caused by excess uric acid condition. JACKS priced at $1.25
is sold with a money back guarantee. Try this marvelous relief today. It
you are not completely satisfied, your druggist will cheerfully refund, your
money.
GALL BLADDER
JACKS bas relieved thousands of sufferers from such ailments as Gall, ·Kidney
and Bladder Stones, Diabetes, Rheumatism, Hives and Excess-Acid.

PAn. 3. Through the use of the foregoing statements and representations and others of similar import not specifically set out herein,
the respondent represents and has represented that his said medicinal
preparation constitutes a cure or remedy for gall, kidney, and
bladder stones, diabetes, rheumatism, swollen limbs, hives, excess
acid and excess uric acid, and that said preparation possesses substantial therapeutic value in the treatment of such ailments and
conditions.
PAR. 4. The foregoing representations are grossly exaggerated,
:false, and misleading. In truth and in fact, respondent's preparation
does not constitute a cure or remedy for gall, kidney, or bladder
stones, diabetes, rheumatism, swollen limbs, hives, excess acid or
excess uric acid, nor does said preparation possess any therapeutic
value in the treatment of any of such ailments or conditions. Respondent's preparation is in fact nothing more than a diluted aqueous
solution of nitric, hydrochloric, and· acetic acids, of an approximate
10 percent strength, and i~ wholly incapable of effecting, any of the
results claimed by the respondent.
PAR. 5. The use by the respondent of the aforesaid false and misleading statements and representations has the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such statements and
representations are true and thus into the purchase of substantial
quantities of respondent's product.
PAR. 6. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS,

AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 20, 194:0, issued, and on
August 22, 194:0, served its complaint in this proceeding upon respondent, Lambert Agin, individually, and trading as Jacks Chemical
Co., and as Jacque Chemicnl Co., charging him with the use of unfair
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and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the
filing of respondent's answer, the Commission, by order entered
het·ein, granted respondent's motion for permission to withdraw said
answer and to substitute therefor an answer admitting all the material
allegations of fact set forth in said complaint and waiving all intervening procedure and further hearing as to said facts, which
substitute answer was duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing before the Commission on the said complaint and substitute answer,
and the Commission having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1.- Respondent, Lambert Agin, is an individual trading
under the name and style of Jacks Chemical Co. and Jacque Chemical
Co., with his office and principal place of business located at Pleasant
Ridge Station, in the city of Cincinnati, State of Ohio. Said respondent is now, and for more than 2 years last past has been, engaged
in the business of offering for sale, selling, and distributing, in commerce between and among the various States of the United States and
in the District of Columbia, a medicinal vreparati"n called "JACKS,"
sometimes called "JACQUE," described as a remedy and treatment
for various ailments and conditions of the human body, nnd has
maintained a course of trade in said products in said commerce. In
the course ther.eof respondent has caused said product, when sold,
to be transported from his said place of business in the State of
Ohio to purchasers, including retailers, resellers, and users thereof,
located in various States of the United States other than the State
of Ohio and in the District of Columbia.
PAR. 2. In the course and conduct of his aforesaid business, the
respondent has disseminated, and is now disseminating, and has caused
and is now causing the dissemination of, false advertisements concerning his said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal
Trade Commission Act, for the purpose of inducing, and which are
likely to induce, directly or indirectly, the purchase of said product;
and respondent has also disseminated, and is now disseminating, and
has caused and is now causing the dissemination of, false advertisements concerning his said product by various means for the purpose
of inducing, and which are likely to induce, directly or indirectly,
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the purchase o£ his said product in commerce, as commerce is defined
in the Federal Trade Commission Act. Among and typical of the
false, misleading, and deceptive statements and representations contained in said false advertisements disseminated and caused to be
disseminated, as hereinabove set forth, by the United States mails,
by advertisements in newspapers and periodicals, and by other advertising literature, are the following:
ABE YOU A DIABETIC ?

For 30 years, JACKS has relieved thousands of sufferers from such ailments
ns Gall, Kidney and Bladder Stones, Diabetes, Rheumatism, ,Swollen Limbs, and
other ailments caused by excess uric acid conditions. JACKS priced at $1.25 Is
sold with a money back guarantee. Try this marvelous relief today. If you
are not completely satisfied, your druggist will cheerfully refund your money.
RHEUMATISM SUFFERERS!

For 30 years, JACKS bas relieved thousands of sufferers from such ailments
as Gall, Kidney and Bladder Stones, Diabetes, Rheumatism, Swollen Limbs and
other ailments caused by excess uric acid condition.
SLUGGISH GALL BLADDER

For 30 years, JACKS has relieved thousands of sufferers from such ailments
as Gall, Kidney and Bladder Stones, Diabetes, Rheumatism, Swollen Limbs,
and, other ailments caused by excess uric acid conditions. ,JACKS priced at $1.25
is sold with a money back guarantee. Try this marvelous relief today. If
you are not completely satisfied, your druggist will cheerfully refund your
money.
GALL BLADDER

·JACKs has relieved thousands of sufferers from such ailments as Gall, Kidney
and Bladder Stones, Diabetes, Rheumatism, Hives and Excess-Acitl.

PAR. 3. Through and by means o£ the foregoing statements and
representations, and others o£ similar import, respondt'nt has represented and rt'presents that his said medicinal preparation constitutes
a cure or remedy for gall, kidney, and bladder stones, diabetes,
rheumatism, swollen limbs, hives, excess acid and excess. uric acid,
and further that said preparation possesses substantittl therapeutic
value in the treatment of said ailments and conditions.
PAR. 4. The aforesaid statemt'nts and representations are grossly
exaggerated, false, and misleading, in that, in truth and in fact,
respondent's said prt'paration does not constitute a cure or remedy
for gall, kidney, or bladder stones, diabetes, rheumatism, swollen
limbs, hives, excess acid, or excess uric acid, and does not posst'ss any
therapeutic value in the treatment of any such ailments or conditions.
The said preparation is in fact nothing more than a diluted aqueous
solution of nitric, hydrochloric and acetic acids, of an approximate
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10 percent strength, and is wholly incapable of effecting any of the
results claimed for it in the treatment of said ailments and conditions.
PAR. 5. The use by respondent of the aforesaid false and misleading statements and representations has the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that said statem,nts and representations are true, resulting in the purchase of substantial quantities of respondent's said product in reliance upon such erroneous
belief.
CONCLUSION

The aforesaid acts and practices of respondent as herein found, are
all to the injury and prejudice of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This pt·oceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondent, in which answer the respondent admits all of the material
allegations of fact set forth in said complaint, and states that he
waives all intervening procedure and further hearing as to said
facts, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.
It i.<t ordered, That respondent, Lambert Agin, individually and
trading as Jacks Chemical Co. and as Jacque Chemical Co., or trading under any other name or names, his representatives, agents, and
employees, directly or through any corporate or other device, in
connection with the offering for sale, sale, and distribution of the
medicinal preparation called "Jacks" or "Jacque," or of any other
medicinal preparation or preparations containing similar ingredients
or possessing substantially similar properties, whether sold or distributed under the same name, or under any other name, do forthwith
cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mails or (b) by any means in
commerce, as "commerce" is defined in the Federal Trade Commission
Act, which advertisement represents, directly or through inference,
that said preparation or product constitutes a cure or remedy for
gall, kidney, and bladder stones, diabetes, rheumatism, swollen limbs,
hives, excess acid and excess uric acid, or that said preparation pos-
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sesses- any therapeutic value in the treatment of such ailments and
conditions.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of said preparation,
which advertisement contains any of the representations prohibited in
paragraph 1 hereof.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a.
report in writing setting forth in detail the manner and form in
which he has complied with this order.
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THE MATTER OF

DOMENICO DEL VECCHIO, TRADING AS PEOPLES
HARDWARE STORES
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TilE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS AI'l'ROVED SEPT. 26, 1914

Docket H95.

Complaint, jJ[ay 1, 19.1,1-Decision, Aug. 12, 19.}1

Where an individual engaged in competitive interstate sale and distribution of
paints and other merchandise; by means of advertisements in newspapers
and otherwise-(a) Represented that he owned and operated or controlled the plant in which
his products were made, and that the prices at which they were offered
represented savings of 20 to 3::; percent to purchasers as compared with
prices of comparable products, through such statements as "Our factorytt>-you plan brings savings of 20% to 35%"; facts being be was not a
manufacturer, from whom merchandise is preferably bought direct by members of the purchasing public as affording them, in their belief, a more
uniform line of goods, superior quality, lower prices, and other advantages,
but filled orders with protlucts made in a plant or factory which be did
not own, operate, ot· control, and his pt·ices represented no such savings;
and
(b) Represented that his "Lawrence l\IastPr Painters Flat Paint" "* * *
covers 1,100 square feet pet· gallon" ; facts being such coverage could not
be obtained undPr normal conditions of use, but only when usPd over a
pigment sealer on a smooth surface;
With effect of decei'l'ing a sub~tantial portion of the purchasing public into the
erroneous belief that such represrntations were true, and of inducing it,
brcause of such belief, to purchase his said products, thereby unfairly
diverting trade to him from his com1Jetitors, to the substnntial injury of
competition in commerce :
Held, That such acts and practices, undet· the circumstancPs set forth, were
all to the prejudice and injury of the public and competitors, and constituted unfair methods of competition in commerce and unfair an<l tlt:>cPptive
acts and practicPs therein.

Mr. B. G. lVilson for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Conuui:oE-ion Act,
and by virtue of the authority wsted in it by said act, the Federal
Trade Commission, having reason to believe that Domenico Del
Vecchio, an indiviuual trading as Peoples Hardware Stores, hen•inafter refHred to as re~pondent, has Yiolated the provisions of the
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said act, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interestt hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Domenico Del Vecchio, is an individual
trading as Peoples Hardware Stores, with his office and principal
place of business located at 1434 Florida Avenue, NE., in the District
of Columbia.
PAn. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of paints and other
articles of merchandise in commerce between and among various
States of the United States and in the District of Columbia.
In the course and conduct of his said business, the said respondent
causes his products, when sold, to be transported from his place of
business in the District of Columbia to purchasers thereof located in
various States of the United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said products in commerce, particularly
in the District of Columbia and between the District of Columbia
and the States of Maryland and Virginia.
Respondent is, and at all times mentioned herein has been, in competition with other corporations, partnerships, firms, and individuals
likewise engaged in the sale and distribution of paints in commerce
among and between the various States of the United States and in
the District of Columbia.
PAR. 3~ In the course and conduct of his' aforesaid business and in
connection with the sale and distribution of his paint products in
commerce, as herein described, the respondent has disseminated false
and misleading statements and reJ~resentations with reference to the
comparative price and quality of his said paint products in newspapers and in other advertising media, all of which are circulated
among prospective purchasers of said products located in the several
States of the United States and in the District of Columbia and
particularly in the various localities hereinabove set forth. Among
and typical of such false and misleading statements and representations are the following:
Out• factory-to-you plan bring ~llYilli!S or 20% to 35%.
Lawr·erH:-t> :\laster PaintPr·s Flat Paint--f'ovPrs 1100 square ft.•Pt IlPr gallon.

PAR. 4. Through the use of the foregoing statements and representations, together with other statements and representations similar
thereto not set out. herein, the respondent represents that he owns
and operates or controls the plant or factory wherein the products he
sells ar·e made or manufactured, and that the prices at which such
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products are offered for sale represent savings of 20 percent to 35
percent to the purchasers thereof as compared to the prices of the
same or comparable products made of the same or comparable
materials; and respondent represents that his paint designated as
"Lawrence :Master Painters Flat Paint" covers 1,100 square feet of
surface per gallon under normal conditions.
PAR. 5. The foregoing statements and representations are false,
misleading and deceptive. In truth and in fact, the respondent does
not own and operate or control, and has not owned and operated or
controlled, a plant, factory or machinery for the manufacture of the
products which he sells and distributes as hereinabove alleged. The
respondent fills orders for such articles of merchandise with products
which are made or manufactured in a plant or factory which he
neither owns, operates, nor controls. The price at which the respondent offers his products for· sale does not represent a saving of 20
percent to 35 percent to the purchasers of said products as compared
to the prices charged by his competitors for similar products made
of the same or comparable materials. The representation that
respondent's "Lawrence Master Painters Flat Paint" covers 1,100
square feet per gallon, is false in that such coverage cannot be
obtained under normal conditions of use and can be obtained only
when used over a pigment sealer <>n a smooth sm•.face.
PAR. 6. Members of the purchasing pul;llic have a preference for
buying merchandise, including the products sold by respondent, and
other products similar thereto, directly from the manufacturers
thereof, believing that by doing so, a more uniform line of goods,
superior quality, lower prices, and other advantages can be obtained.
PAR. 7. The use by the respondent of the false and misleading
statements and representations referred to herein has had, and now
has, the tendency and capacity to, and does, mislead and deceive
a substantial portion of the purchasing public into the erroneous
and mistaken belief that such statements and representations are
true, and, because of such erroneous and mistaken belief, a substantial portion of the purchasing public is induced to, and does, purchase
respondent's said products and trade is thereby unfairly diverted
to respondent from his competitors. As a result of respondent's said
practices, as herein set forth, substantial injury has been and is being
done to competition in commerce between and among various States
of the United States and in the District of Columbia.
REPoRT, FINDINGs AS TO TIIE

FACTS,

AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 1, 1941, issued and served its
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complaint in this proceeding upon respondent, Domenico Del
Vecchio, an individual trading as Peoples Hardware Stores, charging
him with the use of unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. On May 31, 1941, the respondent
filed his answer in which answer he admitted all of the material
allegations of 'fact set forth in said complaint, and waived all intervening procedure and further hearing as to said facts. Thereafter, the proceeding regularly came on for final hearing before the
Commission on the said complaint and the answer thereto, and the
Commission, having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public, and makes this its findings as to the facts and its con·
elusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Domenico Del Vecchio, is an individual trading as Peoples Hardware Stores, with his office and principal place of business located at 1434 Florida Avenue, NE., in the
District of Columbia.
PAR. 2. The respondent is now, and for more than 1 year last pa!St
has been, engaged in the sale and distribution of paints and other
articles of merchandise in commerce between and among various
States of the United States and in the District of Columbia.
In the course and conduct of his said business, the said respondent
causes his products, when sold, to oe transported from his place of
business in the District of Columbia to purchasers thereof located
in various States of the United States and in the District of Columbia. Respondent maintains, and at all times mentioned herein has
maintained, a course of tra.de in said products in commerce, par·
ticularly in the District of Columbia and between the District of
Columbia and the States of :Maryland 11nd Virginia.
Respondent is, and at all times mentioned herein has been, in
competition with other corporations, partnerships, firms, and individuals likewise engaged in the sale and distribution of paints in commerce among and between the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business and
in connection with the sale and distribution of his paint products
in commerce, as herein described, the respondent has disseminated
false and misleading statements and representations with reference
to the comparative price and quality of his said paint products in
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newspapers and in other advertising media, all of which are cir·
culated among prospective purchasers of said products located in
•the several States of the United States and in the District of Columbia and particularly in the various localities hereinabove set forth.
Among and typical of such false and misleading statements and
representations are the following:
Our factory-to-you plan brings savings of 20% to 35%.
Lawrence Master Painters Flat Paint-covers 1100 square feet per gallon.

PAR. 4. Through the use of the foregoing statements and representations, together with other statements and representations similar
thereto not set out herein, the respondent represents that he owns and
operates or controls the plant or factory wherein the products he sells
are made or manufactured, and that the prices at which such products are offered for sale represent savings of 20 percent to 35 percent
to the purchasers thereof as compared to the prices of the same or
comparable produ_cts made of the same or comparable materials; and
respondent represents that his paint designated as "Lawrence Master
Painters Flat Paint" covers 1,100 square feet of surface per gallon
under normal conditions.
PAR. 5. The foregoing statements and representations are false,
misleading, and deceptive. In truth and in fact, the respondent does
not own and operate or control, and has not owned and operated or
controlled, a plant, factory, or machinery for the manufacture of the
products which he sells and distributes. The respondent fills orders
for such articles of merchandise with products which are made or
manufactured in a plant or factory which he neither owns, operates,
nor controls. The price at which the respondent offers his products
for sale does not represent a saving of 20 percent to 35 percent to
the purchasers of said products as compared to the prices charged
by his competitors for similar products made of the same or comparable materials. The representation that respondent's "Lawrence
Master Painters Flat Paint" covers 1,100 square feet per gallon, is
false in that such coYerage cannot be obtained under normal conditions of use and can be obtained only when used over a pigment
sealer on a smooth surface.
PAR. 6. Members of the purchasing public have a preference for
buying merchandise, including the products sold by respondent, and
other products similar thereto, directly from the manufacturers
thereof, believing that by doing so, a more uniform line of goods,
superior quality, lower prices, and other advantages can be obtained.
I
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7. The use by the respondent o£ the false and misleading
statements and representations referred to herein has had, and now
has, the tendency and capacity to, and does, mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belie£ that such statements and representations are true,
and, because of such erroneous and mistaken belie£, a substantial
portion o£ the purchasing public is induced to, and does, purchase
respondent's said products and trade is thereby unfairly diverted
to respondent from his competitors. As a result of respondent's said
practices, as herein set forth, substantial injury has been and is being
done to competition in commerce between nnd among various States
of the United States and in the District of Columbia.
PAR.

CONCLUSION

The aforesaid acts and practices o£ the respondent, as herein found,
are all to the prejudice and injury of the public and o£ respondent's
competitors, and constitute unfair methods o£ competition in commerce and unfair and deceptive acts and practices in commerce within
the intent and meaning o£ the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

Tl1is proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint, and states that he
waives all intervening procedure and further hearing as to said
facts, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
the Federal Trade Commission .Act.
It is ordered, That the respondent, Domenico Del Vecchio, an individual, trading as Peoples Hardware Stores, or under any other
name or names, his representatiYes, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale, and distribution of paint products in commerce, as "commerce" is defined in the Federal Trade Commission
Act, do fortlndth cease and desist from:
1. Representi-ng, directly or indirectly, that the products sold and
distributed by -respondent are made or manufactured by him.
2. RepresenHng, directly or indirectly, that respondent's products
are offered for sale at savings of 20 percent to 35 percent, or at any
other savings, in excess o£ the actual savings from the prices charged
by respondent's competitors for similar products made of the same
or comparable ingredients.
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, ;3. Representing, directly or indirectly, that respondent's paint designated "Lawrence Master Painters Flat Paint," or designated by
any other name, or any other paint composed of comparable ingredients, by whatsoever name it may be designated, will cover 1,100
square feet of surface per gallon, or any comparable area, unless it
is also stated in a manner equally as conspicuous that such coverage
is possible only over a pigment sealer and on a smooth surface.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which he has complied with this order.
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ROCKFORD FURNITURE FACTORIES, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket

~503.

Complaint, May 14, 1941-Decision, .Aug. 1!7 1941

Where a corporation, with otnce and principal place of. business in Newark,
N. J., engaged in interstate sale and distribution of. furniture at retailRepresented, directly or Indirectly, that it was a manufacturer of. furniture
and owned, operated, or controlled the plants or factories in which the
furniture dealt in by it was made, and that such furniture was manufactured in Rockford, Ill., through adoption and use of corporate name includ·
lng words "Rockford Furniture Factories," and through designatlng as
"Rockford Furniture Showrooms" building and rooms in which ita said
furniture was displayed, and featuring its said corporate name on letterheads, sales contracts and other printed and advertising matter, and its
said latter, designation about the building and rooms in question, and
printing the same on order blanks, code price cards, and other llterature
used in connection with the display, solicitation, and sale of its furniture;
Notwithstanding it was not a manufacturer of furniture, but purchased it on
the open market, and stocked and sold very little, if any, furniture made
exclusively In Rockford, Ill.;
With effect of misleading and deceiving a substantial portion of the purchasln~t
public into the erroneous belief (1) that it was a manufacturer, for dealing
with whom directly, there is a marked prl'ference, due to the belief that the
profit of the middleman may be thereby eliminated and lower prices, more
favorable terms, and other advantages obtained, and (2) that its said
furniture was made In Rockford, Ill., long known as an important part of
the furniture Industry, products of which bad long enjoyed a widespread
popularity and demand; and of inducing a substantial portion of the
purchasing public to buy its furniture as a result of such mistaken belief:
lleld, That such acts and practices, under the circumstances set forth, were
all to the prejudice and Injury of the public, and constituted unfair and
deceptive acts and practices In commerce.

Mr. J. V~ Buffington for the Commission.
-Mr. SamuelS. Ferster, of Newark, N.J., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Rockford Furniture
Factories, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Com·
mission that a proceeding by it in respect thereof would be in the
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public interest, hereby issues its complaint, stating its charges in that
respect as follows :
PARAGRAPH 1. The respondent, Rockford Furniture Factories, Inc.,
is a corporation organized, existing, a'nd doing business under and by
virtue of the laws of the State of New Jersey, with its office and principal place of business located at soi Passaic A venue in the city of
Newark and State of New Jersey. The respondent for mora than
three years· last past has been, and is now, engaged in the distribution and sale at retail of furniture.
Respondent causes its said furniture, when sold, to be transported
from its place of business in the State of New Jersey to the purchasers thereof located in various other States of the United States and
in the District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in said furniture
in commerce among and between the various States of the United
States and in the pistrict of Columbia.
PAR. 2. In the course and conduct of its aforesaid business, the
respondent adopted as and for its corporate and trade name the words
"Rockford Furniture Factories, Inc.," under which to carry on its
business, which said name, including the words "Rockford" and "Factories," respondent at all times mentioned herein has used continuously, and now uses, in soliciting the sale of ·and selling its furniture as described herein. Respondent has also described and designated, and now describes and designates, the building and rooms in
which its said furniture is displayed as "Rockford Furniture Showrooms." Respondent has caused, and still causes, said corporate or
trade name, "Rockford Furniture Factorie~, Inc.," to be prominently
nnd conspicuously displayed in and about its place of business and
to appear on its letterheads, sales contracts and other printed and
advertising matter distributed in commerce among and between the
various States of the United States and in the District of Columbia,
and has caused, and still causes, the said designation, "Rockford Furniture Showrooms," to prominently appear in and about the building and rooms in which its furniture is displayed and to be imprinted
on its order blanks, code price cards and other literature used in connection with the display, solicitation oi sales and selling of said furniture.
PAR. 3. Through the use of the aforesaid corporate or trade name,
"Rockford Furniture Factories, Inc.," and said designation, "Rockford Furniture Showrooms," and through other representations not
specifically set out herein, the respondent has represented, and still
represents, directly or indirectly, that it is a manufacturer of furni-

ROCKFORD FURNlTURE F1ACTORIES, INC.

971

973

Complaint

ture; that it owns and operates or controls the manufacturing plants
or factories in which the furniture it sells is manufactured; and that
said furniture is manufactured in the city of Rockford, Ill.
PAR. 4. Such representations on the part of the respondent are·
false and misleading. In truth and in fact, respondent has never
been, and is not now, a manufacturer of furniture. It has neverr
and does not now, own and operate or control in any manner the
manufacturing plants or factories in which such furniture, or any
of it is manufactured. Respondent at all times mentioned herein,
on the contrary, has purchased, and now purchases, all of its furniture
on the open market. Respondent has never and does not now stock
or sell furniture manufactured exclusively in the city of Rockford,
Ill., but on the contrary, has stocked and sold, and now stocks and
sells, very little, if any, furniture manufactured in said city.
PAn. 5. There is a marked preference on the part of a substantial
portion of the purchasing public for purchasing furniture and other
merchandise directly from the manufacturer thereof, such preference
being due in part to a belief on the part of the public that the profit
of a middleman may be eliminated and that lower prices, more favor• able terms and other advantages may be obtained thereby.
PAR. 6. The city of Rockford, Ill., has been for many years last
past, and is now, a large and important center of the furniture industry, which fact has been, and is, generally known to a substantial
portion of the public throughout the United States. The furniture
manufactured in said city for many years has enjoyed, and now
enjoys, a widespread popularity and demand and there is a preference
on the part of a substantial portion of the purchasing public for
such furnitul'e.
PAn. 7. The use by the re~pondent of th'3 acts and practices herein
set forth has had, and now has, the tend.ency and capacity to, and
does, mislead and deceiYe a substantial portion of the purchasing
public into an erroneous and 1mistaken belief that respondent is a
manufacturer of the furniture it sells and that said furniture is manufactured in Rockford, Ill., and h:.ts had, and now has, the tendency
and capacity to, and does, induce such portion of the public to purchase substantial quantities of said furniture as the result of such
erroneous and mistaken belief.
PAR. 8. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commel'ce within the
intent and meaning of the Federal Trade Commission Act.
435526m--42--vol.33----62

974

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F.T.<;J.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on May 14, 1941, issued and on May
15, 1941, served its complaint in this proceeding upon respondent
Rockford Furniture Factories, Inc., a corporation, charging it with
the use of unfair and deceptive acts and practices in commerce in
violation of the provisions of said act. On June 4, 1941, the respondent filed its answer, in which answer it admitted all the material
allegations of fact set forth in said complaint and waived all intervening procedure and further hearing as to said facts. Thereafter,
the proceeding regularly came on for final hearing before the Commission on the said complaint and the answer thereto, and the Commission having duly considered the matter and. being now fully
advised in the premises finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS

TO

THE

FACTS

PARAGRAPH 1. The respondent, Rockford Furniture Factories, Inc.,
is a corporation organized, existing, and doing business under and by ·
virtue of the laws of the State of New Jersey, with its office and
principal place of business located at 801 Passaic A venue in the city
of Newark and State of New Jersey. The respondent for more than
3 years last past has been, and is now, engaged in the sale at retail
and distribution of furniture.
Respondent causes its said furniture, when sold, to be transported
from its place of business in the State of New Jersey to the purchasers
thereof located in various other States of the United States and in
the District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in said furniture
in commerce among and between the various States of the United
States and in the District of Columbia.
·
PAR. 2. In the course and conduct of its aforesaid business, the respondent adopted as and for its corporate and trade name the words
"Rockford Furniture Factories, Inc," under which to carry on its
business, which said name, including the words "Rockford" and
"Factories," respondent at all times mentioned herein has used ~on' tinuously, and now uses, in soliciting the sale of and selling its furniture as described herein. Respondent has also described and des- ,
ignated, and now describes and designates, the building and room~ in
which its said furniture is displayed as "Rockford Furniture Show-
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rooms." Respondent has caused, and still causes, said corporate or
~rade name, "Rockford Furniture Factories, Inc." to be prominently
and conspicuously displayed in and about its place of business and to
appear on its letterheads, sales contracts, and other printed and Sl,dvertising mutter distributed in commerce among and between the
various States of the United States and in the District of Columbia,
and has caused, and still causes, the said designation, "Rockford
Furniture Showrooms," to prominently appear in and about the building and rooms in which its furniture is displayed and to be imprinted
on· its order blanks, code price cards and other literature used in
connection with the display, solicitation of sales and selling of said
furniture.
PAR. 3. Through the use of the aforesaid corporate or trade name,
"Rockford Furniture Factories, Inc." and said designation, "Rockford Furniture Showrooms," and other representations not specifically
set out herein, the respondent has represented, and still represents,
directly or indirectly, that it is a manufacturer of furniture; that 1t
owns, operates, or controls the manufacturing plants or factories in
which the furniture it has sold, and now sells, was and is manufactured; and that said furniture is manufactured in the city of Rockford, Ill.
.
PAR. 4. Such representations on the part of the respondent are false
and misleading. In truth and in fact, respondent has never been,
and is not now, a manufacturer of :furniture. It has never, and does
not now, own, operate, or control in any manner the manufacturing
plants or :factories in which such :furniture, or any of it, was and is
manufactured. Respondent at all times mentioned herein, on the
contrary, has purchased, and now purchases, all of its furniture on
the open market. Respondent has never and does not now stock or
sell furniture manufactured exclusively in the city of Rockford,
Ill., but, on the contrary, has stocked and sold, and now stocks and
sells, very little, if any, :furniture manufactured in said city.
PAR. 5. There is a marked preference on the part of a substantial
portion of the purchasing public for purchasing furniture and other
merchandise directly from the manufacturer thereof, such preference
being partly due in part to a belief on the part of the public that
the profit of a middleman may be eliminated and that lower prices,
more favorable terms and other advantages may be obtained thereby.
PAR. 6. The city of Rockford, Ill., has been for many years last
past, and is now, a large and important center of the furniture
industry, which fact has been, and is, generally known to a substantial portion of the public throughout the United States. The
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furniture manufactured in said city for many years has enjoyed, and
now enjoys, a widespread popularity and demand, and there is a
preference on the part of a substantial portion of the purchasing
public for such furniture.
PAR. 7. The use by the respondent of the acts and practices herein
set forth has had, and now has, the tendency and capacity to, and
does, mislead and deceive a substantial portion of the purchasing
public into an erroneous and mistaken belief that respondent is a
manufacturer of the furniture it sells and that said furniture is
manufactured in Rockford, Ill., and has had, and now has, the
tendency and capacity to, and does, induce such portion of the public
to purchase substantial quantities of said furniture as the result of
such erroneous and mistaken belief.
CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that it
waives all intervening procedure and further hearing as to said
facts; and the Commission having made its .findings as to the facts
and its conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act.
It is ordered, That the respondent Rockford Furniture Factories,
Inc., a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of furniture in commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
1. Using the word "Rockford," or any simulation thereof, in its
corporate name, or in any way to designate or refer to its business
or its display rooms, when the furniture offered for sale and sold
by respondent is not in substantial proportion manufactured in the
city of Rockford, Ill.
2. Using the word "Rockford," or any simulation thereof, on its
letterheads, posters, advertising materials, or in any manner to repre-
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sent, import, or imply that furniture not manufactured in the city
of Rockford, Ill., was manufactured in that city.
3. Using the word "Factories," or any other word or terms of
similar import or meaning, in its corporate name, or to designate or
refer to its business or in any manner represent, import, or imply
that respondent is the manufacturer of furniture offered for sale
or sold by it.
It is further ordered, That resp.ondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and :form in which it has
complied with this order.
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ILLINOIS NUT PRODUCTS COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. IS OF AN ACT OF CONGRESS APPROVED SE:PT. 26, 1914

Docket 3801.

Complaint, .June 3, 1939-Dccision, Aug. 13, 1941

Where a corporation engagPd in manufacture and in competitive interstate sale
and distribution of candy, including certain assortments packed and
assembled so to Involve the use of a game of chance, gift enterprise, or
lottery scheme when sold to consumers, and in shipping push cards to be
used with such assortmPnts, to its wholesaler and jobb~r purchasers, by
whom the cards and cnndy were assf'mbled into assortmeuts and sold t()
the retRi! trade; a typical assortment consisting .of a box of malted milk
balls, together with a pu:sh card for use in their sale under a plan In
accordance with which the chance selection of such football legends as
"Touchdown," "Drop Kick," "Safety," etc., entitled a customer, for the
cent paid, from 20 down to 1 malted milk ball, the last play In first of
card's two sections was entitlPd to 10, and lust play on card to 20 piecesSold such assortments to wholesalers, jobbers, and retailers, and furnished
therewith as aforesaid, various push cards for use, in their sale, thereby
placing In the hanus of others devices through which said merchandise
was distributed to the ultimate consumer wholly by lot or chance, in competition with those who do not u!'e any sales method Involving such a game.
gift enterprise, or lottery scheme;
With the result that many pt>rsons were attracted by its said sales plan and
the element of chance involved therein, and were thereby induced to buy
and sell Its candy in preference to that of its said competitors, and with
tendency and capacity unfairly to divert trade in commerce to It from
them:
Held, That such acts and practices were contrary to the establh<heu public
policy of the United States Government, and constituted unfair methods of
competition In commerce and unfair and deceptive acts and practices
therein.

Before Mr. Miles J. F1wna8 and Mr. lV. lV. Sheppard, trial
examiners.
Mr. L. P. Allen, Jr. antl J/r. J. V. ll!ishou for the Conuni~sion.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Illinois Nut Products Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commis-
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sion that a proceeding by it in respect thereof would be in the interest
of the public, hereby issues its complaint, stating its charges in that
respect as follows =
PARAGRAPH 1. Respondent, Illinois Nut Products Co., is a corporation organized and existing under the laws of the State of Illinois,
with its principal office and place of business located at 613 West
Lake Street, Chicago, Ill. Respondent is now, and for some time
last past has been, engaged in the manufacture of candy and in the
s~le and distribution thereof to wholesale dealers, jobbers, and retail
dealers located at points in the various States of the United States
and in the District of Columbia. Respondent causes, and has caused,
said products, when sold, to be transported from its aforesaid place
of business to purchasers thereof at their respective points of location
in the various States of the United States and in the District of
Columbia. There is now, and has been for some time last past, a
course of trade by said respondent in such products in commerce
between and among the various States of the United States and in
the District of Columbia. In the course and conduct of said business,
respondent is, and for some time last past has been, in competition
with other corporations and with partnerships and individuals
engaged in the sale and distribution of candy in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 2. In the course and conduct of its business, as describe'd in
paragraph 1 hereof, respondent se)ls and has sold to wholesale
dealers, jobbers, and retail dealers, certain assortments of candy so
packed and assembled as to involve the use of a game of chance, gift
enterprise, or lottery scheme when sold and distributed to the consumers thereof. Respondent also causes, and has caused, push cards
which were designed to be, and are, useJ. with the said assortments
to be shipped to the aforesaid wholesale dealers and jobbers. The
wholesale dealers and jobbers aforesaid, in turn assemble the push
cards and candy into one assortment and sell the same to the retail
trade. Respondent distributes, and has distributed, various push
cards for use in the sale and distribution of its candy by means of a
game of chance, gift enterprise, or lottery scheme. The sales plan
or method involved in connection with the sale of all of said candy
by means of said push cards, is the same as the one hereinafter
described, varying only in detail:
One of said assortments consists of a box of malted milk balls,
together with a device commonly called a push card. The said malted
milk balls are distribu:ted to the consuming public by means of said
push card in the following manner=
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The push card is divided into two sections, and each of said sections contain 50 partially perforated disks on the face of which is
printed the word "push." Concealed within the said disks is one of
the following words or phrases : Touchdown, Drop Kick, Safety,
Field Goal, Forward Pass, End Run, Fake Pass, Line Buck, and Off
Side. These words or phrases are effectively concealed from purchasers and prospective purchasers until a push or selection has been
made, and the selected disk removed or separated from said push
-card. Punches on the said card are 1 cent each, and the number of
malted milk balls received by the purchaser is determined by the
following legend which appears on the face of the card:
It a Play
EVERY PLAY A WINNER
TOUCHDOWN Receives .. __ ... -DROP KICK Receives _________ _

P.LAY

SAFETY Receives.-----------FIELD GOAL Receives ________ _

FOOTBALL
FOR

DELICIOUS

CHOCOLATE

MALTED MILK BALLS

COVERED

FORWARD PASS

Receives _____ _

END RUN Receives.- ... _.....
FAKE PASS Receives _________ _
LINE BUCK

Receives _________ _

OFF SIDE Receives •• --------LAST PLAY IN FIRST SECTION
COMPLETED

ReceiveS--------

20
10
10 .

6

p

3
3 E
3 c

2

E

1

S

10

LAST PLAY ON CARD RECEIVES 2 0 PIECEs

The sales of respondent's candy by means of said push cards are
made in accordance with the above described legend. Said pieces of
candy are allotted to the customers or purchasers in accordance with
the above legend. The fact as to whether a purchaser receiving one
or more pieces of candy for the amount of money paid is thus determined wholly by lot or chance.
Respondent sells and distributes, and has sold and distributed various assortments of candy along with push cards involving a lot or
chance feature, but such assortments are similar to the one hereinabove described and vary only in detail.
PAR. 3. The persons to whom respondent furnishes or distributes
the said push cards use the same in selling and distributing respondent's candy in accordance with the aforesaid sales plan. Respondent
thus supplies to and places in the hands of others the means of
conducting lotteries in the sale of its candy in accordance with the
sales plan hereinabove set forth. The use by respondent of said sales
plan or method in the sale of its candy and the sale of said candy by
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and through the use thereof and by the aid of said sales plan or
method is a practice of a sort which is contrary to an established
public policy of the GovPrnment of the United States and in violation
of the criminal laws.
PAR. 4. The sale of candy to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chance. to
procure additional pi('ces of candy without additional cost. Many
persons, firms, and corporations, who sell or distribute candy in competition with the respond<.>nt, as above alleged, are unwilling to adopt
and use said method or any method involving a game of chance or
the sale of a chance to win something by chance, or any other method
that is contrary to public policy and such competitors refrain therefrom. l\Iany persons nre nttrncted by said sales plan or method employed by respondent in the sale and distribution of its candy and
the element of chance involved· therein, and are thereby induced to
buy and sell respondent's candy in preferPnce to candy offered for
sale and sold by said competitors of respondent who do not use the
same or an equivalent method. The use of said method by respondent, because of said gnme of chanc~, has a tendency and capacity to,
and does, unfairly divert trade in commerce between and among
the various States of the United States and in the District. of Columbia to respondent from its said competitors who do not use the. same.
or an equivalent method. As a rl.'sult then•of substantial injury is
being, and has been done, by respondent to competition in commerce
between and amm1g the Yarious States of the United States and in
the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of respondent's competitors nnd constitute unfair methods of competition
in commerce and unfair and deceptin acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 3nl day of June .A. D., 1939,
issued and thereafter served its complaint in this proceeding upon
the respondent, Illinois Nut Products Co., a corporation, chargi11g it
with unfair methods of competition in commerce and unfair and
deceptive nets and practices in commerce in violation of the provisions of said act.
Aft.('r the issuance of saitl complaint, testimony and other evidenc.e
in support of the nllegations of the complaint were introduced by
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.attorneys for the Commission, and in opposition to the allegations of
the complaint, by attqrney for the respondent before duly appointed
trial examiners of the Commission designated by it to serve in this
proceeding. Said testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
said complaint, the testimony and other evidence, the trial examiners'
report thereon and brief in support of the complaint, and the Commission having duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest
-of the public and makes this its findings as to the facts and its
-conclusion arawn therefrom.
FINDINGS AS TO THE FACTS

I

PARAGRAPH 1. Respondent, Illinois Nut Products Co., is a corporation organized and doing business under the laws of the State of
Illinois, with its principal office and place of business in the city
of· Chicago, State of Illinois.
PAR. 2. Respondent is now, and since 1934 has been, engaged in
the manufacture, sale, and distribution of candy to wholesale dealers, jobbers, and retail dealers, and causes its said products when
.sold to be shipped from its principal place of business to purchasers
thereof located in the various States of the United States.
PAR. 3. Respondent in the conduct of its business, as set forth in
paragraph 2 hereof, has been, and now is, in competition with other
corporations and with individuals and partnerships engaged in the
sale or distribution of candy in commerce between and among the
various States of the United States.
PAR. 4. Respondent in the course and conduct of its business, as
described in paragraph 2 hereof, sells, and has sold, to wholesale
dealers, jobbers, !.tnd retail dealers certain assortments of candy so
packed and assembled as to involve the use of a game of chance, gift
enterprise, or lottery scheme when sold and distributed to the con-sumers thereof. Respondent also causes, and has caused, push cards
which were designed to be and are used with the said assortments, to
be shipped to the aforesafd wholesale dealers and jobbers who, in turn,
assemble the p-qsh cards and candy into one assortment and sell the
same to the retail trade. Respondent distributes, and has distributed,
various push cards for use in the sale and distribution of its candies,
and the said push cards and the respondent's sales plan or methods
-v-ary only in detail.
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One of respondent's assortments consists of a box of malted milk
balls, together with a device commonly called a push card. Upon
the face of the push card appears the following legend:
1¢ a. Play
EVERY PLAY A WINNER

Receives ________ _ 20
Receives.--------- 10
10
SAFETY Receives.-----------6 p
FIELD GOAL Receives.----_-.3 I
FORWARD PASS Receives _____ _
3 E
END RUN Receives._---- ____ _
3 c
FAKE PASS Receives _________ _
2 E
LINE BUCK Receives---------1 s
OFF SIDE Receives.---------TOUCHDOWN
DROP KICK

PLAY

FOOTBALL
FOR

DELICIOUS

CHOCOLATE

MALTED MILK BALLS

COVERED

LAST

PLAY

IN

COMPLETED

FIRST

SECTION

Receives........

10

LAST PLAY ON CARD RECEIVES 20 PIECES

The push card is divided into two sections, each of said sections contain 50 disks, each covering a perforation in the card. These perforations are also covered on the reverse side by 12 disks. On each
of the face disks is printed the word "push" and on the under side of
these face disks, effectively concealed until the disk is pushed andremoved from the card, is one of 'the football terms appearing in the
legend. One cent is charged for the right to push one of the disks
and the number of malted milk balls received by the purchaser is
determined wholly by lot or chance, in accordance with the foregoing
legend.
PAR. 5. The persons to whom the respondent furnishes or distributes the said push cards use the same in selling and distributing
respondent's candy in accordance with the aforesaid sales plan. Respondent by its sales plan or methods, hereinbefore described, places
in the hands of others various devices which involve games of chance,
gift enterprises, or lottery schemes to be used in the distribution of
its candy, and by use of said devices said merchandise is distributed
to the ultimate consumer wholly by law of chance.
PAR. 6. During all the time herein mentioned respondent has been
in competition with other corporations and with partnerships and
individuals engaged in the sale and distribution in commerce, between
and among the various States of the United States, of candy similar
to that sold by the respondent who are unwilling to use and do not
use in the sale and distribution of their candy any method involving'

984

FEDERAL TRADE COMMISSION DECISIONS

Ot·der

33F.T.C.

a game of chance, gift enterprise, or lottery scheme. Many persons
are attracted by the sales plan or method employed by respondent in
the sale and distribution of its candy and the element of chance involved therein, and are thereby induced to buy and sell respondent's
candy in preference to candy offered for sale and sold by said competitors of respondent who do not use the same or an equivalent
method. The use of said method by respondent, because of said
game of chance, has a tendency and capacity to, and does, unfairly
divert trade in commerce between and among the various States of
the United States to respondent from its said competitors who do
not use the same or an equivalent method.
PAR. 7. On May 11, 1937, the Commission approved a stipulation
entered into between the respondent and the Commission in which
r.espondent admitted engaging in the practices charged in the complaint and agreed to discontinue such practices. Respondent, notwithstanding said agreement, continued said practices up to the date
of the issuance of the complaint herein.
CONCLUSION

The aforesaid acts and practices of respondent are contrary to the
established public policy o£ the Government of the United States of
America and constitute unfair methods of competition in commerce
and unfair acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade· Commission upon the complaint of the Commission, the testimony and
other evidence taken before duly appointed trial examiners of the
Commission designated by it to serve in this proceeding, the report
of the trial examiners thereon, brief filed by the attorney for the
Commission, and the Commission having made its findings as to the
facts and its c~nclusion that the respondent Illinois Nut Products
Co., a corporation, has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent Illinois Nut Products Co., its
officers, directors, representatives, agents, and employees, jointly or
severally, directly or through any corporate or other device, in connection with the offering for sale, sale, or distribution of candy or any
other merchandise, in commerce as "commerce" is defined in the
Federal Trade Commission Act, shall forthwith cease o.nd desist
from:
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1. Selling or distributing candy or any other merchandise so packed
or assembled that sales of such candy or other: merchandise to the
public are to be made or may be made by means of a game of chance,
gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of others, push or pull
cards, pull tabs, punchboards, or other lottery devices, either with
assortments of candy or other merchandise or separately, which said
push or pull cards, pull tabs, punchboards, or lottery devices are to
be used, or may be used, in selling or distributing said candy or other
. merchandise to the public.
3. Selling or otherwise disposing of candy or any other merchandise
by means of a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall within 60 days
after service upon it of this order file with the Commission a report
in writing, setting forth in detail the manner and form in which
it has complied with this order.
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IN TilE MATJ'ER OF

DISABLED AMERICAN VETERANS OF THE WORLD WAR
REHABILITATION DEPARTMENT, AND FRANK J.
MACKEY, L. C. MAIER, DANIEL' C. MOORE, AND ROBERT
T. MACKEY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATI0:.-1
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SE:PT. 26, 1914

Docket 4492. Complaint, Apr.

2~, 191,1-Dcci~tion,

Aug. 18, 1941

Where a ~orporatlon and four individuals, who as officers thereof directed and
controlled its policies and operations, engaged in publication and in competitive Interstate sale and distribution of books, including an 11-volume
set entitled "Progress of Nations" and a 2-volume set of history and war
picture books entitled "Forward March";
Following agreement with the well-known, not-for-profit "Disabled An1ericnn
Veterans of the World War," established shortly thereafter, and incorporated
in 1932 under Federal statute, to cooperate with the Veterans Administration and other agencies devoted to Improving the conditions, health and
interests of wounded or disabled veterans of the World War, with the exclusive right to use aforesaid name, and under which agreement It, !n
consideration of right, among others, to incorporate as the "Disabled American Veterans of the World War Rehabilitation Department" and to conduct
its business in the name of said national organization, was to pay latter a
royalty of 15 percent, later reduced to 10 percent, on its gross sales of said
two sets of books( a.) Represented, through their salPsmen, that they were representatives of the
"Disabled American Veterans of the World War," and represented literature
published and circulated by said organization, as endorsing thefr book!>:
facts being they were not such .representatives and literature referred to
made no reference to said books, but related only to the general alms and
purposes of the organization;
(b) Represented through 8aid salesmen, that the books were being sold only to
certain selected customers, and said "Disabled American Veterans" received
the entire profit derived from the sale thereof, that a purchaser was in etrect
making a codtribution to the organization, and that fuuds thus derived would
be used by it in defraying expenses of its activities ln combating anti-American and subversive organizations and influences In the United States;
frequently concealing the fact that books ln question were being sold and
taking advantage of said campaign against subversive activities to urge prospective purchasers to contribute thereto, and making receipt of a set of books
appear as only Incidental to such subscription ;
When ln fact said books were sold as an ordinary commercial transaction for tile
profit of the corporation and individuals concerned, the only profit derived
by the "Disabled American Veterans" was In the royalties referred to, and
such books were sold indiscriminately to the general public and not, as
claimed, restricted to any group or number of persons ; and
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(o) Represented, through use of corporate name "Disabled American Veterans
of the World War Rehabilitation Department," that corporation in question
was Identical with, or connected with, or a part of, said "Disabled American
Veterans of the World War," and thereby accentuated also other false and
misleading representations made by said salesmen;
·
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such representations were true, and into
the purchase of substantial quantities of their said books as a result of such
belief, and of unfairly diverting trade to them from their competitors, to the
substantial injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were all to
the prejudice of the public and competitors, and constituted unfair methods
of competition in commerce and unfair and deceptive acts and practices
therein.

Before Mr. John P. Bramhall, trial examiner.
Mr. Joseph 0. Fehr for the Commission.
Mr. Henry Junge, of Chicago, Ill., for respondents.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Disabled American
Veterans of the ·world 'Var Rehabilitation Department, a corporation, and Frank J. Mackey, L. C. Maier, Daniel C.l\Ioore; and Robert
T. Mackey, individually, and as officers of Disabled American Veterans of the '\Vorld ·war Rehabilitation Department, hereinafter
referred to as respondents, have violated the provisions of said act,
and is appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Disabled American Veterans of the
World 'Var Rehabilitation Department, is a corporation organized,
existing, and doing business by virtue of the laws of the State of
Illinois, with its office and principal place of business located at 104:
South Michigan Avenue, in the city of Chicago, State of Illinois.
Said corporation was formerly 1.-n.own as IntBrnational Historical
Society and was organized under that name on August 9, 1929, by the
individual respondents, its name being changed on November 25,
1929, to Disabled Americ11.n Veterans of the '\Vorld 'Var Rehnbilitation. Department.
Respondents Fmnk J. Mackey, L. C. Maier, Daniel C. Moore, and
Robert T. Mackey are individuals and are respectively presidentr
vice president, secretary-treasurer, and treasurer of the corporate
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respondent, with their office and principal place o.f business located
at 104 South Michigan Avenue in the city of Chicago, State of
Illinois. As such officers of the respondent corporation, they are and
have been actively in charge of, and direct and control, and have
directed and controlled, the policies and operations of said corporate
respondent. The stock in said corporate respondent is wholly owned
by respondent Frank J. Mackey.
PAR. 2. Respondents are now, and for several years last past have
been, engaged in the publication and in the sale and distribution of
books, including among others, two sets of books, one entitled "Progress of Nations," consisting of an 11-volume set of history books; the
other consisting of a 2-volume set of history and war picture books,
entitled "Forward March." In the course and conduct of their business respondents cause their said books, when sold, to be transported
from their said place of business in the State of Illinois to the purchasers thereof located in various other States of the United States
and in the District of Columbia. Respondents maintain, and at all
times mentioned herein have maintained, a course of trade in their
said books in commerce among and between the various States of
the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their business, as aforesaid,
respondents are now, and at all times mentioned herein have been,
in substantial competition with other corporations and individuals,
and with firms and partnerships, engaged in the sale and distribution
in commerce among and between the various States of the United
States and in the District of Columbia of books of an encyclopedic
and historical nature.
PAR. 4. Shortly after the conclusion of the Great 'Vorld 'Var,
there was organized in the United States a patriotic, unincorporated
society known and designated as Disabled American Veterans of the
·world 'Var, to be devoted to the care, welfare, and advancement of
the interests of wounded, injured, and disabled American veterans
of the ·world 'Var. In the year 1932, there was incorporated pur~
suant to Federal statute a national corporation designated as Disabled American Veterans of the 'Vorld 'Var, the incorporators
thereof being members of the unincorporated organization by the
same nameJ composed of wounded and disabled soldiers, sailors, and
marines of the Great 'Var. The purposes for which said corporation
was created, as set forth in its national charter and articles of incorporation, were as follows: to. uphold and maintain the constitution
and laws of the United States, to realize the true American ideals
and aims for which those eligible to membership had fought; to
advance the interests and work for the betterment. of all wounded,

DISABLED AMERICAN VETERANS tQF THE WORLD WAR, ETC., ET AL.

986

989

Complaint

injured, and disabled veterans of the World War; to cooperate with
the United States Veterans Administration and all other public and
private agencies devoted to the cause of improving and advancing
the condition, health, and interests of wounded, injured, or disabled
veterans of the 'Vorld War; and to encourage in all people that
spirit of understanding which will guard against future wars.
Among the corporate powers conferred upon the corporation were
the establishment of State and Territorial organizations and local
chapters or post organizations and the power to publish a newspaper
or other publications devoted to the purposes of the corporation.
The organization was to be nonpolitical and nonsectarian. The
aforesaid Federal statute provides that said national organization,
and its State and local subdivisions, shall have the sole and exclusive
right to have and to use in carrying out its purposes the name
"Disabled American Veterans of the World War," and said national
corporation is required, on or before the first day of January in
each year, to make a report to Congress of its proceedings for the
preceding calendar year.
PAR. ·5. On or about November 2, 1929, the respondent corporation,
Disabled American Veterans of the "\Vorld War Rehabilitation Department entered into an agreement or contract with the Disabled
American Veterans of the "\Vorld War under the terms of which said
organization was to receive a royalty .of 15 percent on all gross sales
of said two sets of oooks by the respondent corporation, said books
to be sold under the sponsorship of the said Disabled American
Veterans of the "\Vorld "\Var. Subsequently, on or about January 2,
1938, this royalty was by agreement between said parties reduced to
and still is 10 percent on all gross sales of said books.
PAR. 6. In the course and conduct of their said business, and for
the purpose of promoting the sale of said books, respondents have
tnade and are tnaking many false, misleading, and d~ceptive statetnents and representations to prospective purchasers of their said
books, such statements and representations being made through respondents' salesmen and representatives and by other means. Among
and typical of such false, misleading, and deceptive statements and
representations are the following:
That respondents' salesmen and representatives are representatives
of the organization known as the Disabled American Veterans of the
1Vorld "\Var; that respondents' oooks are ·being sold only to certain
selected customers; that the organization known as the Disabled
Atnerican Veterans of the 'Vorld 1Var receives the entire profit de~ive<l from the sale of said books, and that one purchasing such books
ls in effect making a contribution to said organization; that the
435526m_.a-..N. aa-AA
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funds derived from the sale of said books will be used by said organization known as the Disabled American Veterans of the w·orld
1Var to defray the expense of said organization's activities and efforts in combating anti-American and subversive organizations and
influences in the United States.
In numerous instances, the fact that books are being sold by respondents is concealed from customers and prospective custom~rs,
respondents' proposition as presented by their salesmen and representatives taking the form of a patriotic and emotional appeal addressed to said customers and prospective customers. The Disabled
American Veterans of the 'Vorld 1Var is represented as having
launched a great legislative and educational campaign against subversive influences and activities in the United States, and prospective
purchasers of respondents' books are urged to participate in and
contribute to such campaign. Those subscribing to such purported
campaign are finally advised that they will receive a set of books,
the books being made to appear as incidental, however, to the subscription to such campaign fund.
PAR. 7. The foregoing representations made by and on behalf of
respondents are grossly exaggerated, false, and misleading. In
truth and in fact, respondents' salesmen and representatives are not
representatives of the organization known as the Disabled American
Veterans of the World 1Var. Said organization does not rec~ive the
entire profit derived from the sale of said books, nor does the profit
from the sale of said books constitute a contribution to said organization or to any campaign conducted by it. Said books, on the contrary, are sold by respondents as an ordinary commercial transaction
for profit to respondents, and the only profit derived by the organization known as the Disabled American Veterans of the 1Vorld 1Var
from the sale of such books is and has been the respective royalties
hereinabove mentioned. The sale of said books is not restricted to
any group or number of persons, but said books are sold indiscriminately to the general public.
PAR. 8. A further deceptive and misleading practice employed by
respo~dents in promoting the sale of said books consists of the
wrongful use by respondents of literature published and circulated
by the organization known as the Disabled American Veterans of
the ·world 1Var. Said literature is represented by the respondents
as endorsing said books, when in truth and in fact said literature
has no reference to said books, but relates only to the general aims
and purposes of said organization.
PAR. 9. The organization known as the Disabled American Veterans of the 'Vorld 1Var is now and for many years last past has
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been identified in the public mind as a nonprofit organization devoted
to the rehabilitation and general welfare of its members, all of whom
are disabled veterans of the World War. The use by respondent
corporation of the corporate name Disabled American Veterans of
the World War Rehabilitation Department constitutes within itself
a false and misleading representation that said respondent is identical
with or is connected with or is a part of the Disabled American Veterans of the World ·war. The use of said name by respondent corporation serves also to accentuate the other false and misleading
representations made by respondents in the sale of their said books.
PAR. 10. The use by the respondents of the false and misleading
statements and representations in connection with the sale of their
said books, as hereinabove set out, has the tendency and capacity to,
and does, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such statements
and representations are true, and into the purchase of substantial
quantities of respondents' said books as a result of such belief.
Thereby trade has been diverted unfairly to the respondents from
their competitors, many of whom do not make false or misleading
representations with respect to their products, and in consequence
thereof substantial injury has been done, and is now being done, by
respondents to competition in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 11. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and of respondents' competitors, and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 24th day of April1941, issued
and thereafter served its complaint in this proceeding upon respondents Disabled American Veterans of the 'Vorld 'Var Rehabilitation
Department, a corporation, and Frank J. Mackey, L. C. Maier, Daniel
C. Moore, and Robert T. 1\Iackey, individually, and as officers of Disabled American Veterans of the 'Vorld 'Var Rehabilitation Depart:rnent, charging them with the use of unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. On l\fay 26, 1941, the
respondents filed their answer to this proceeding. Thereafter, at a
hearing held in Chicago, Ill.,, on June 30, 1941, before John·P. Dram-
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hall, a duly appointed trial examiner of the Commission, theretofore
duly designated by it, to serve in this proceeding, evidence was received and a stipulation was entered into between counsel for the respondents and counsel for the Commission whereby it was stipulated
and agreed that, subject to the approval of the Commission, a statement of fact read into the record might be taken as the facts in this ,
proceeding and in lieu of testimony in support of the charges stated
in the complaint, or in opposition thereto, and that the Commission
might proceed upon such statements of facts and the inferences drawn
therefrom to make its report, stating its findings as to the facts and
its conclusion based thereoiJ. and issue its order disposing of this
proceeding without the presentation of argument or the filing of
briefs. Respondents expressly waived the filing of the trial examiner's report upon the evidence. Thereafter, this proceeding came
on for final hearing before the Commission on said complaint, answer,
evidence and stJpulation as to the facts, said stipulation having been
approved by the Commission, and the Commission having duly considered the same and being now fully advised in the premises, finds
that this proceeding is in the interest of the public and makes its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

1. Respondent, Disabled American Veterans of the
'Vorld 'Var Rehabilitation Department, is a corporation organized,
existing and doing business by virtue of the laws of the State of
Illinois, with its office and principal place of business located at 104
South Michigan A venue, in the city of Chicago, StMe of Illinois.
Said corporation was formerly known as International Historical
Society and was organized under that name on August 9, 1929, by
the individual respondents, its name being changed on November 25,
1929, to Disabled American Veterans of the World War Rehabilitation Department.
Respondents Frank J. Mackey, L. C. Maier, Daniel C. Moore, and
Robert T. Mackey are individuals and are respectively president,
vice president, secretary-treasurer, and treasurer of the corporate
respondent, with their office and principal place of business located
at 104 South Michigan A venue, in the city of Chicago, State of
Illinois. As such officers of the respondent corporation, they are and
have been actively in charge of, and direct and control, and have
directed and C'ontrolled, the policies and operations of said corporate
respondent. The stock in said corporate respondent is wholly
owned by respondent Frank J. Mackey.
·
PARAGRAPH
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2. Respondents are now, and for several years last past have
been,engaged in the publication and in the sale and distribution of
books, including among others, two sets of books, one entitled
"Progress of Nations," consisting of an 11-volume set of history
books; the other consisting of a 2-volume set of history and war picture books, en tit led "Forward March." In the course and conduct
of their business rPspondents cause their said books, when sold, to be
transported from their said place of business in the State of Illinois
to the purchasers thereof located in various other States of the
United States and in the District of Columbia. Respondents maintain, and at all times mentioned herein have maintained, a course of
trade in their said books in commerce among and between the various
States of the United States and in the District of Columbia.
PAR, 3. In the course and conduct of their business as aforesaid,
respondents are now, and at all times mentioned herein have been,
in substantial competition with other corporations and individuals,
and with firms and partnerships, engaged in the sale and distribution
in commerce among and between the various States of the United
States and in the District of Columbia, of books of an encyclopedic
and historical nature.
P.-\R. 4. Shortly after the conclusion of the Great 'Vorld ·war,
there was organized in the United States a patriotic, unincorporated
society known and designated as Disabled American Vetenms of the
\Vorld 'Var, to be devoted to the care, welfare, and advancement of
the interests of wounded, injured, and disabled American veterans
of the 'Vorld 'Var. In the year 1932, there was incorporated pursuant to Federal statute a national corporation designated as Disabled American Veterans of the 'Vorld 'Var, the incorporators
thereof being members of the unincorporated organization by the
same name, composed of wounded and uisabled sold~rs, sailors, nnd
marines of the Great \Var. The purposes for which said corporation was created, as set forth in its national charter and articles of
incorporation, were as follows: to uphold and maintain the constitution and laws of the United States, to realize the true American ideals
and aims for which those eligible to membership had fought; to
advance the interests and work for the betterment of all wounded,
injured and disn bled veterans of the 'Vorld 'Var; to cooperate with
the United States Veterans Administration and all other public and
private agencies devoted to the cause of improving and advancing
the condition, health, and interests of woundeu, injured, or disabled
veterans of the ""'"orld 'Yar; and to encourage in all people that
spirit of understanding which will guard against future wars.
PAR.
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Among the corporate powers conferred upon the corporation were
the establishment of State and Territorial organization~ and local
chapters or post organizations and the power to publish a newspaper
or other publications devoted to the purposes of the corporation.
The organization was to be nonpolitical and nonsectarian. The aforesaid Federal statute provides that said national organization, and its
State and local subdivisions, shall have the sole and exclusive right
to have a,nd to use in carrying out its purposes the name "Disabled
American Veterans of the 'Vorld ·war," and said national corporation is required, on or before the first day of January in each year,
to make a report to Congress of its proceedings for the preceding
calendar year.
PAn. 5. On or about November 2, 1929, the respondent corporation,
Disabled American Veterans of the World ·war Rehabilitation
Department, entered into an agreement or contract with the Disabled
American Veterans of the '\Vorld 'Var under the terms of which
the respondent ·corporation was granted the right to organize and
incorporate as the Disabled American Veterans of the World '\Var
Rehabilitation Department and the right to use the seal of the Disabled American Veterans of the '\Vorld 'Var, the signature of said
organization's National Commander, and to conduct its business in
the name of said national organization. In consideration of this
arrangement the said national organization was to receive royalty of
15 percent on all gross sales of said two sets of books by the respondent corporation, said books to be sold under the sponsorship of the
said Disabled American Veterans of the World 'Var. Subsequently,
on or about January 2, 1938, this royalty was by agreement between
said parties reduced to and still is 10 percent on all gross sales of
E>aid books.
PAR. 6. In the course and conduct of their said business and for
the purpose of promoting the sale of said books, respondent's salesmen have made statements and representations to prospective purchasers of respondents' said books. Among and typical of such statements
and representations were the following:
That respondents' said salesmen and representatives were representatives of the organization known as the Disabled American Veterans of the World ·war; that respondents' books were being sold
only to certain selected customers; that the organization known !lS the
Disabled American Veterans of the World 'Var received the entire
profit derived from the sale of said books, and that one purchasing
such books was in effect making a contribution to said organization;
that the funds derived from the sale of said books would be used by
said organization known as the Disabled American Veterans of the
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'World 1Var to defray the expense of said organization's activities and
efforts in combating anti-American and subversive organizations and
influences in the United States.
In numerous instances, the :fact that books were being sold by respondents was concealed from customers and prospective customers,
respondents' proposition as presented by their salesmen and representatives taking the form of a patriotic and emotional appeal
addressed to said customers and prospective customers. Some of
respondents' salesmen taking advantage of the fact that the Disabled
American Veterans of the 'Vorld ·war had launched a great legislative and educational campaign against subversive influences and
activities in the United States, urged prospective purchasers of respondents' books to participate in and contribute to such campaign.
Those subscribing to such purported campaign were advised that they
would receive a set of books, but the receipt by such subscribers of
said books was made to appear as only incidental to the subscription
to such purported campaign fund.
PAR. 7. The statements and representations thus made by respondents' said salesmen and representatives, as set out in paragraph 6
hereof, were grossly exaggerated, false, and misleading. In truth
and in fact, respondents' salesmen and representatives were not representatives of the organization known as the Disabled American
Veterans of the ·world War. Said organization did not and does not
receive the entire profit derived from the sale of respondents' said
books, nor has the profit :from the sale of said books ever constituted
a contribution to said organization or to any campaign conducted by
it. Said books, on the contrary, were sold by respondents' said salesmen and representatives as an ordinary commercial transaction for
profit to respondents, and the only profit derived by the organization
known as the Disabled American Veterans of the ·world 1Var from
the sale of such books was and has been the respective royalties
hereinabove mentioned. The sale of said books was not restricted
to any group or number of persons, but said books were sold
indiscriminately to the general public.
PAR. 8. A further deceptive and misleading practice employed by
respondents' salesmen and representatives in promoting the sale of
respondents' said books consisted of the wrongful use by them of
literature published and circulated by the organization known as
the Disabled American Veterans of the 1Vorld 1Var. Said literature
Was represented by respondents' salesmen and representatives as
endorsing said books, when in truth and in fact said literature had
no refer~nce to said books, but related only to the general aims and
purposes of said organization.
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PAR. 9. The organization known as the Disabled American Veterans
of the ·world War is now and for many years last past has been
identified in the public mind as a nonprofit organization devoted to
the rehabilitation and general welfare of its members, all of whom
are disabled veterans of the \Vorld \Var. The use by respondent
corporation of the corporate name Disabled American Veterans of
the World \Var Rehabilitation Department constitutes within itself
a false and misleading representation that said respondent is identical
with or is connected with or is a part of the Disabled American Vet~
erans of the ·world \Var. The use of said name by respondent
corporation serves also to accentuate the other false and misleading
representations made by respondents' salesmen and representatives
in connection with the sale of respondents' aforesaid books.
PAR. 10. The use by the respondents of the false and misleading
statements and representations in connection with the sale of their
said books, as hereinabove set out, has the tendency and capacity to,
and does, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such statements
and representations are true, and into the purchase of substantial
quantities of respondents' said books as a result of such belief.
Thereby trade has been diverted unfairly to the respondents from
their competitors, and in consequence thereof subst~ntial injury has
been done, and is now being done to competition in commerce among
and between the. various States of the United States and in the
District of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondents, Disabled
American Veterans of the \Vorld ·war, Rehabilitation Department,
a corporation, and Frank J. Mackey, L. C. Maier, Daniel C. 1\Ioore,
and Robert T. Mackey, individually, and as officers of Di~abled
American Veterans of the \Vorld \Var Rehabilitation Department,
as herein found are all to the prejudice of the public and of respondents' competitors and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND ))ESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, evidence and stipulation as to the facts entered into
which provides, among other things, that without further evidence
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or other intervening procedure the Commission may issue and serve
upon the respondents herein findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and
the Commission having made its findings as to the facts and conclusion that respondents have violated the provisions of the Federal
Trade Commission Act.
It is ordered, That the respondents, Disabled American Veterans
of the \Vorld War Rehabilitation Department, a corporation, its
directors, officers, representatives, agents, and employees, and Frank
J. Mackey, L. C. Maier, Daniel C. Moore, and Robert T. Mackey,
individually, and as officers of Disabled American Veterans of the
\Vorld ·war Rehabilitation Department, and their representatives,
agents, and employees, jointly or severally, directly or through any
corporate or other device, in connection with the offering for sale,
sale, or distribution of books known as "Progress of Nations" and
"Forward March," or any other books of similar kind or nature
whether sold under these names or under and other name or names,
in commerce, as commerce is defined in the Federal Trade Commission Act, do forthwith cease and desist, directly or indirectly from:
1. Representing, through the display and use of literature pub-·
lished by the organization known as the Disabled American Veterans
of the \Vorld War, or by any other means, that respondents' salesmen and representatives are representatives or agents of said organiZation.
2. Representing that any books or sets of books offered for sale
and sold by respondents, or any of them, are being offered for sale
or sold to selected persons only, when such is not the fact.
3. Representing thati the organization known as the Disabled
American Veterans of the ·world ·war receives the entire profit
derived from the sale of respondents' said books or sets of books, or
any profit in excess of that actually paid by respondents to said
organization.
4. Representing that any customer purchasing any of respondents'
books or sets of books is, in effect, making a direct contribution to
the organization known as the Disabled American Veterans of the
World War.
5. Representing that the funds derived from the sale of said books
or sets of books will be used by the Disabled American Veterans of
the \Vorld \Var to defray the expense of said organization's activi. ties and efforts in combating anti-American and subversive organizations and influences in the United States.
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6. Using the corporate name "Disabled American Veterans o£ the
World War Rehabilitation Department," or representing in any
manner that the corporate respondent is identical to, identifie:l with,
or is a constituent part of the organization known as the Disabled
American Veterans o£ the World War.
It is further ordered, That the respondents shall, within 60 d'lys
after service upon them o£ this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
wh.ich they have complied with this order.
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SOAP LAKE PRODUCTS CORPORATION 1
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. li OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 2823.

Complaint, May Z"', 1936-Decision, Aug. 19, 19.p

Where a corporation engaged In preparation and competitive interstate sale
and distribution of packaged mineral salts obtained from Soap Lake, Washington, which (1) were composed of about 20 percent sodium sulphate or
Glauber's salts, 54 percent sodium carbonate or washing soda, and 25
percent sodium chloride and potassium chloride or ordinary table salt; and
(2) included (a) "Mother Nature Soap Lake Salts" consisting of the unadulterated· residue of the natural lake water after evaporation, (b)
"Mother Nature Soap Lake Spirit" consisting of the liquid concentrate
bottled before evaporation was complete, and (c) "Mother Nature Soap
Lake Seltzer," consisting of 60 percent "Salts" and 40 percent citric anu
tartaric acid salts, added for effervescense and palatability;
In advertising its said packaged mineral salts through booklets, folders, pamphlets, and other advertising literature distributed to members of the purchasing public in the various States and furnished to customers for distribution to members of said public, and through newspapers and magazines
of general interstate circulation, and radio broadcasts, in all of which it
featured its corporate name-Falsely represented, directly or by implication, that said various products
would prevent and cure and were beneficial in the treatment of many of
the diseases, ailments, and conditions of the body, including rheumatism,
artht·itis, neuritis, eczema, athlete's foot, ulcers of the stomach, poison oak
and ivy, gangrene, body and scalp sores, Buerger's disease, hyperacidity,
lumbago, trench mouth, and pyorrhea;
Facts being the therapeutic benefits, if any, obtained from use of said products,
were limited to those resulting from the laxative diuretic, and cleansing
properties of their ingredients and the products did not accomplish the
results claimed in the diseases and conditions set forth;
With tendency and capacity to mislPad and deceive a substantial portion ot
purchasing public into the erroneous belief that said representations were
true, and with result, as direct consequence of such beliefs, that a number
of the consuming public purchased a substantial volume of said products
and trade in commerce was unfairly diverted to it from its competitors,
many of whom truthfully represent the effectiveness of their respective
products, to the injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce.

Before Mr. Henry M. White, Mr. Oharles P. Vicini, and Mr. Miles
J, Fu.NUliJ, trial examiners.
Mr. R. A. McOuat for the Commission.
'For original findings and order In this matter, set aside by the Commission on Aug. IS,
1939, by order reopening the proceeding, aee 28 F. T. C. 1377.
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Hyland, Elvidge ill Alvord, of Seattle, Wash., for respondent.
Oopass & Hall, of Seattle, 'Vash., for International Chemical Co.,
successors to Soap Lake Products Corp.
Honorable Clarence D. Martitn, Governor of the State of 'Vashington, and Honorable lV. A. Toner, Assistant Attorney General for the
State of ·washington, of Olympia, ·wash., for State of Washington,
amicus curiae.
CoMPLAINT
Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission, having reason to believe that Soap Lake
Products Corporation, a corporation, hereinafter referred to as
respondent, has been and now is using unfair methods of competition in commerce as "commerce" is defined in said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in tha·t respect as follows:
PARAGRAPH 1. Respondent, Soap Lake Products Corporation, is a
corporation, organized, existing, and doing business under and by
virtue of the laws of the State of ·washington, with its principal
office and place of business located at 2013 Fourth Avenue, in the city
of Seattle, State o{ 'Vashington. Respondent is now, and has been
for more than 1 year last past, engaged in the business of preparing,
distributing, and selling, in commerce as herein set out, certain packaged mineral salts designated as ".Mother Nature Soap Lake Salts''
and packaged kindred products designated as "Mother Nature Soap
Lake Seltzer" and "Mother Nature Soap Lake Spirit," obtained from
Soap Lake located in the State of 'Vashington.
PAR· 2. Said respondent, being engaged in business as aforesaid,
causes said salts and kindred products, when sold, to be transported
from its office and place of business in the State of Washington to
purchasers thereof located at various points in other States of the
United States and in the District of Columbia. There is now, and has
been at all times since the organization of respondent corporation,
a constant current of trade and commerce in said products so prepared, distributed, and sold by the respondent, between and among
the various States of the United States and in the District of
Columbia.
PAR. 3. In the course and conduct of its said business, the responddent is now, and has been, in substantial competition with other corporations, and with firms and individuals likewise engaged in the
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business o£ manufacturing, distributing, and selling rninera·l salts or
other products designed, intended, and sold for the same purposes
for which respondent's products are sold, in commerce among and
between the various States of the United States and in the District
of Columbia.
PAR. 4. In the course of the operation of said business, and for the
purpose of inducing individuals, firms, and corporations to purchase
said salts and kindred products, respondent has caused advertisements to be inserted in newspapers, periodicals, and trade journals
of general circulation throughout the United States, has printed and
circulated throughout the several States to customers and prospective
customers, through the United States mails and otherwise, advertising folders, letters and literature, and has made use of radio broadcasts over stations of sufficient power to convey the programs emanating therefrom into the yarious States of the United States; in all
·of which advertisements, respondent has caused its corporate name
to be prominently and conspicuously displayed, together with the
following statements:
•. • • Ask almost anyone who has been there (Soap Lake) and who faithfully took the treatments for sueh ills as rheumatism, neuritis, arthritis, eezema,
athlete's foot, ulcers of the stomach, poison oak or ivy, gangrene, infections, or
body and scalp sores. In many cases you will be told stories of complete and
Prompt reco,·ery so astonishing as to be almost unbelievable.
No longer need you journey far and expensively to prove the virtue of Soap
Lake minerals. They are now easily and inexpensivl.'ly antilable to you through
Your druggist under t11e name of 1\Iother Nature Soap Lake Products-Mother
Nature Soap Lake Salts for the bath; Mother Nature Soap Lake SeltzerPleasantly effenescent-for internal use, and Mother Nature Soap Lake Spirit
for external application-all natural products from Nature's own laboratory.
The answer to all such arguments are the thousands and thousands of cases
. or neuritis, arthritis, rheumatism, Insomnia, Buerger's Di!<ease, gangrene, Infections, etc., that have been benefited by Soap Lake baths alone.
You will find that Mother Nature Soap Lake baths are a wonderful aid to
Nature in correcting certain forms of eczema, Itch, poison oak and ivy, athlete's
foot and disorders resulting from hyperacidity.
For rheumatic swellings and congestion, sore muscles, lumbago, etc., poulticing
Is recommended.
ULCERS oF THE sTo~rACH.
Soap Lake water has proven wonderfully beneficial
in aiding Nature to conect this distressing trouble. No one should submit to
an operation for ulcers without first haYing given 1\Iother Nature Soap Lake
Seltzer a trial.
ORAL HYGIENE: TREJ'iiCH MOt:TH--PYOR!lHEA. * * * 'Yonderful aid to Nature in Pyorrhea anrl Trench Mouth.

All of said statements, together with many similar statements
appearing in respondent's advertising literature purport to be descriptive of respondent's products and their effectiveness in tre~ting
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or curing many of the diseases, ailments, afHictions, and conditions
of the human body. In all of its advertising literature, respondent
represents, through the statements and representations herein set out
and other statements of similar import and effect, that its various
packaged products to wit: Mother Nature Soap Lake Salts, Mother
Nature Soap Lake Seltzer and Mother Nature Soap Lake Spirit, will
prevent and cure, or are beneficial in the treatment of, many of the
diseases, aiiments, afHictions and conditions which may be present or
exist in the human body.
Among the diseases, ailm~nts, afHictions, and conditions named by
the respondent in said radio broadcasts and advertising litemture as
diseases, ailments, afHictions, and conditions which the use of said
above-named products will prevent and cure, or are beneficial in the
treatment of, are the following: · rheumatism, neuritis, arthritis,
eczema, athlete's foot, ulcers of the stomach, poison oak or ivy, gan-.
grene, body or scalp sores, Buerger's Disease, hyperacidity, lumbago,
trench mouth, and pyorrhea.
PAR. 5. The representations made by the respondent with respect
to the nature and effect of its products when used are grossly exaggerated, false, misleading, and untrue. In truth and in fact, the use
of respondent's packaged products will not prevent and cure, nor is
it beneficial in the treatment of all, or any of, the diseases, ailments,
afflictions, and conditions hereinabove named. The beneficial properties, if any, of saiu products are limited to laxative and diuretic action. Said packaged products have no therapeutic value in the treatment of the diseases, ailments, afHictions, and conditions above named.
PAR. ,6. There are among respondent's competitors many who manufacture, distribute, and sell various products designed, intended and
sold for the purpose of curing, relieving, or treating the various dis., .
t!ases, ailments, afHictions, and conditions of the human body herein- :
above named and who do not, in any way, misrepresent the quality
or character of their respective products or their effectiveness when
used.
PAR. 7. Each and all of the false and misleading statements and
representations made by the respondent in designating or describing
, its products and the effectiveness of said products for curing, treating
or relieving .the diseases, ailments, nfHictions, and conditions of the
human body herein named, in off~ring for sale and selling its said
products was, and is, calculated to, and had, and now has, a tendency
and capacity to mislead a substantial portion of the purchasing public
into the erroneous belief that all of said representations are true and
that said products will, in truth, accomplish the results claimed.
Further, as a direct consequence of the mistaken and erroneous be-
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liefs, induced by the acts and representations of the respondent, as
hereinabove detailed, a number of the consuming public has purchased a substantial volume of respondent's products with the result
that trade has been unfairly diverted to the respondent from competitors likewise engaged in the business of distributing and selling
similar products or other products designed, intended and sold for
use in the cure, relief, or treatment of the various diseases, ailments,
afflictions, and conditions named herein, and who truthfully represent the effectiveness of their respective products. As a result thereof,
injury has been, and is now being, done by respondent to competition
in commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 8. The above and foregoing acts, practices, and representations of the respondent have been, and are, all to the prejudice of
the public and respondent's competitors as aforesaid, and have been,
and are, unfair methods of competition within the meaning and intent of section 5 of an act of Congress approved September 26, 1914,
entitled "An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal· Trade Commission Act,
the Federal Trade Commission, on the 27th day of May 1936, issued
and subsequently served its complaint in this proceeding upon the
respondent, Soap Lake Products Corporation, charging it with the
use of unfair methods of competition in commerce in violation of
the provisions of said act. After the issuance of said complaint and
the filing of an answer thereto by the respondent, testimony and other
evidence in support of the allegations of the complaint were introduced by attorneys for the Commission, and in opposition thereto
by the attorney for the respondent, before trial examiners of the
Commission theretofore duly designated by it, and said testimony
and other evidence were duly recorded and filed in the office of the
Commission. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the said complaint, the answer
thereto, the testimony and other evidence, and briefs in support of the
complaint and in opposition thereto; and the Commission, having
duly considered the matter and being fully advised in the premises,
on April 10, 1939, made its findings as to the facts and its con<:lusions drawn therefrom, and isued its order requiring the respondent to cease and desist from the use of said unfair methods of
competition.
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Subsequently, the State of ·washington, appearing as amicus curine,
filed a petition alleging that the findings of the Commission reflected
adversely upon the therapeutic properties of the water of Soap Lake,
· 'Vashington, and requesting that the proceeding be reopened for the
taking of further testimony. Upon consideration of said petition,
the Commission, on August 5, 1939, entered its order directing that
the proceeding be reopened for the purpose of taking further testimony and other evidence in support of and in opposition to certain
allegations of the complaint, the Commission thereby setting aside
its original findings as to the facts and order to cease and desist.
Pursuant to such order, supplemental hearings were held at which
additional testimony and other evidence were introduced in support
of and in opposition to said allegations of the complaint. Thereafter
the proceeding regularly came on for final hearing before the Commission upon the complaint, answer, testimony and other evidence
introduced in both the original and supplemental hearings, original
briefs of counsel for the Commission and for the respondent, and
supplemental brief of counsel _for the Commission (no supplemental
briefs having been filed by either the respondent or the State of
'Vashington, and oral argument not having been requested); and the
Commission, having duly considered the matter· and being fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS

PARAGRAPH 1. The respondent, Soap Lake Products Corporation,
is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of 'Vashington, with its office and
principal place of business located at 2013 Fourth Avenue, in the
city of Seattle, in said State. Respondent is now, and for more than
6 years last past has been, engaged in the business of preparing, selling, and distributing in commerce, certain packaged mineral salts
designated as "Mother Nature Soap Lake Salts," "Mother Nature
Soap Lake Seltzer," and "Mother Nature Soap Lake Spirit." The
salt ingredients which go to make up these products are obtained
by respondent from a body of water called "Soap Lake," which is
situated in the State of Washington.
PAR. 2. Respondent causes its products, when sold, to be transported from its place of business in Seattle, in the State of Washington, to purchasers thereof located at various points in other
States of the United States. There is now and has lx>en for mo:re
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than 6 years last past a course of trade by the respondent in its
products in commerce among and between various States of the
United States.
PAR. 3. The respondent, in the course of the operation of its
business, is in competition with other corporations and with individuals and firms also engaged in the business of preparing, selling, and distributing mineral salt products or other products
intended and sold for the same purposes as those for which respondent's products are sold, in commerce among and between various
States of the United States.
PAR. 4. In the course of the operation of its business and for the
purpose of inducing individuals, firms, an,d corporations to purchase its said packaged mineral salts, the respondent has made use
of booklets, folders, pamphlets, and other advertising literature,
some of which it distributes to members of the purchasing public
located in the various States of the United States, and some of
which it furnishes to its customers to be by them placed in the hands
of the members of the purchasing public. It has also made use
of advertisements inserted in newspapers and magazines having a
general circulation throughout the various States of the United
States. It has also made use of radio broadcasts over stations of
sufficient power to convey the programs emanating therefrom into
the various States of the United States. In all of its said advertisements, respondent has caused its corporate name to be prominently
and conspicuously displayed in connection with the trade names of
· its products, "Mother N ~J.ture Soap Lake Salts," "Mother Nature
Soap Lake Seltzer," and "Mother Nature Soap Lake Spirit,"
together with the following statements:
A JOYOUS BLESSING FOR THE AFFICTED

•

•

•

•

•

•

•

ALMOST UNBELIEVABLE--BUT TRUE!
THE FAME of Soap Lake has become nationwiue. More than 30,000 visitors
last summer! They came with aches and pains-rheumatism, neuritis, arthritis
• • • with skin Irritations-eczema, itch, psoriasis, athlete's foot, poison
oak, polson ivy, gangrene and lingering infections; with stomach, gall, Intestine, kidney, bladder and other functional disorders-and left happy.
The Government sends Its Buerger's disease patients to Soap Lake • • •.
Not all, however, who are afflicted can afford the time and money to visit
Soap Lake. .So the Soap Lake Products Corporation, under the bmnd name,
MOTHER NATUllE, is making available the virtues ot soAP LAKE to the public
everywhere. Through modern concentrating and evaporating methods, three
.products have been produced, viz: MOTHER NATURE SOAP LAKE SALTS for the
bath; MOTHER NATURE SOAP LAKI!l SELTZER for internal USe, and MOTHER NATURE
SOAP LAKE SPIRIT for external application.

{35:i2Gm-42-vol. 33-64
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Stop at the nearest drug store-get the MOTHER N.ATURI!l Soap Lake product
for your particular affiliction. Through its use--more complete relief than ever
dreamed possible ! • • •
The trade name, MOTHER NATURE, Is your protection. Insist on the genuine-MOTHER NATURE SOAP LAKE PRODUCTS-and get the gratifying results you expect.
At drug stores everywhere. Samples free-send us your name and address
at once on a postcard.
Make sur~emand natural, Genuine MOTHER NATURE Soap Lake products.
Demonstrate, without cost, their anti-acid value in correcting ills caused by
hyperacidity.
They neutralize acid whe:re\""er contacted.
Ask almost anyone who has been there and who faithfully took the treat·
ments for such ills as rheumatism • • • ulcers of the stomach, gangrene,
body or scalp sores. In many cases you will be told stories of complete and
prompt recovery so astonishing as to be almost unbelievable. • • •
No longer need you journey far and expensively to prove the virtue of Soap
Lake minerals. They are now easily and Inexpensively available to you
through your druggist • * • from Nature's o~n laboratory.
No one should submit to an operation for ulcer.s without first having given
Mother Nature ~oap Lake Seltzer a trial.
ORAL HYGIENE: TRENCH MOUTH-PYORIUIEA. * * * 'Wonderful aid to Nature
In Pyorrhea and Trench 1\Iouth • • • Hold in mouth in contact with
sore places as long as possible. Wonderful results.

Through the use of said statements and other statements of similar
import and meaning used in its radio broadcasts and advertising
literature, respondent represents directly or by implication that
"Mother Nature Soap Lake Salts," "Mother Nature Soap Lake
Seltzer," and "Mother Nature Soap Lake Spirit," will prevent
and cure, and are beneficial in the treatment of, many of the diseases,
afflictions, ailments, and conditions which may be present or exist
in the human body. Among the diseases, ailments, afflictions, and
conditions named by respondent in its radio broadcasts and adver·
tising literature as diseases, ailments, afflictions, and conditions which
the use o£ the said products will benefit, prevent and cure, are the
following: Rheumatism, arthritis, neuritis, eczema, athlete's foot,
ulcers o£ the stomach, poison oak and ivy, gangrene, body or scalp
sores, Buerger's disease, hyperacidity, lumbago, trench mouth, and
pyorrhea.
PAR. 5. In truth and in fact, the use of respondent's packaged
mineral salts alone, either externally or internally, will not prevent
or cure, and are not beneficial in the treatment of rheumatism,
arthritis, neuritis, eczema, athlete's foot, ulcers of the stomach, poison
oak and ivy, gangrene, body or scalp sores, Buerger's disease, hyper·
acidity, lumbago, trench mouth, pyorrhea, or any other 'disease, affliction, ailment, or condition which may be present or exist in the human
body, as represented in respondent's radio broadcasts and other adver·
tisements and advertising literature.
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Respondent obtains its above-named products by evaporation of
the waters of Soap Lake. Respondent's "Salts" are the unadulterated
residue after evaporation is complete, and its "Spirit" is the liquid
concentrate bottled before evaporation is complete. Its "Seltzer"
is 60 percent "Salts" and 40 percent citric and tartaric acid salts,
which are added solely for effervescence and palatability.
"Mother Nature Soap Lake Salts" contain:
Sodium Chloride---------------------------------------- 18.19%
Potassium Chloride------------------------------------- 6.57o/o
Sodium Sulphate---------------------------------------- 21.38%
Sodium Carbonate-------------------------------------- 53.72o/o
Calcium Carbonate-------------------------------------.07%
Negligible traces of silica, phosphorus, iron, alumina, magnesium, iodine and
lithium.

No merit is claimed for the calcium carbonate or for the negligible
traces of silica, phosphorus, iron, alumina, magnesium, iodine, and
lithium.
,
Sodium sulphate, or Glauber's salts, a well known purgative, accounts for a trifle more than one-fifth of the total solid content.
Concentrated Glauber's salts give a laxative effect. The effect of the
Glauber's salts in respondent's products, however, is so minimized
by its combination with the other ingredients therein as to require
increased dosage and the ingestion of a very large amount of water,
in order to have the same effect as that given by a concentrated
la~ative requiring a much less amount of water. Physicians prefer
to prescribe a laxative in concentrated form, in order that the patient
be not required to drink more water than he would normally consume.
More than one-half of the content of the "Salts" is sodium carbonate, a caustic alkali known as washing soda. For the purpose of
temporarily neutralizing acid in cases where ulcers or a condition of
hyperacidity exists, an alkali is sometimes prescribed by physicians.
One of the elements usually prescribed for temporarily overcoming
hyperacidity is sodium bicarbonate which is less caustic and more
readily decomposed by the hydrochloric acidity of the stomach than
sodium carbonate. \Vhile the respondent's products, because of the
sodium carbonate therein, do have an alkalizing effect, they are not
a proper treatment for ulcers or hyperacidity because of their extremely caustic effect.
Of the total content, 24.76 percent is sodium chloride and potassium
chloride. Potassium chloride is ordinary table salt. The medicinal
Properties of pota~sium chloride and sodium chloride are practically
the same. The normal diet contains an adequate supply of salt and
other chlorides for all purposes.
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During the course of the supplemental hearings testimony was
introduced by respondent to the effect that in addition to the ingredients listed above, respondent's preparations contain an ingredient designated as ichthammol homologue. The weight of the expert testimony shows, however, and the Commission finds, that this
ingredient is not present in the preparations in sufficfent quantity to
have any effect upon the therapeutic value of the preparations.
In the treatment of neuritis, arthritis, or lumbago, which are
types of rheumatism, and kidney trouble, the use of chlorides is
restricted by physicians because an excess of chloride irritates and
aggravates the pathological processes in the kidneys. The internal
use of respondent's products by persons afflicted with any type of
rheumatism causes additional aggravation and irritation of the kidneys. Frequently, the conditions prevalent when the patient is
suffering from so-called rheumatism are associated with some degree
of kidney involvement, and the use of respondent's products is distinctly harmful. 'Vhen taken internally the respondent's products
act as a mild and indefinite diuretic and laxative. There are many
well known harmless laxatives, diuretics, and neutralizers of hyperacidity which do not aggravate the pathological processes of the
organs of the patient. Many of these other preparations will react
definitely as prescribed by physicians.
1
Bathing in hypertonic salt solutions will protp.ote dehydration
through the skin and thus eliminate to a certain extent toxic products circulating in the blood. This effect is increased when baths
are taken hot. Hot baths with or without salts of this character
are very useful in giving temporary relief to internal pains, especially
those associated with the joints, arising from neur~tis, arthritis,
lumbago, rheumatism, gangrene, or Buerger's disease. The dehydrating effect of the hypertonic salt solution very probably results in
the lessening of congestion in and about swollen joints or other
afflicted parts and thus temporarily relieves pain. 'While respondent's products have a slight hypertonic effect, there are many other
hypertonic salts which likewise furnish temporary relief when mixed
with hot bath water.
Eczema and other similar diseases are generally considered of
systemic origin and are manifested by skin lesions. 'When sodium
carbonate is applied to this diseased skin, it acts as a counterirritant
and temporarily relieves the itching and discomfort. Respondent's
products, however, are not effective in curing or preventing these
skin diseases.
Athlete's foot is a fungoid infection deeply embedded in the layers
of the skin. 'While some of the ingredients of respondent's products

SOAP LAKE PRODUCTS CORP.

999

1009

Findings

might cleanse the diseased tissue, there are no antiseptic properties
in respondent's product which will prevent or cure athlete's foot.
Poison oak and poison ivy are skin diseases which spread rapidly
unless properly checked. The rapidity with which the infection is
spread over the body is greatly accentuated by the use of liquid
solutions. Extetl'nal applications of respondent's products are harmful to a person suffering from this affliction.
Dody and scalp sores are commonly treated with medicines having
astringent qualities. It is also necessary to keep the afflicted parts
clean. Respondent's products have no astringent properties whatever. The beneficial effect following the use of these products on
sores is limited to the cleansing properties thereof.
Trench mouth is caused by a germ which is not affected in any
way by respondent's products. The only benefit which a person
afflicted with trench mouth or pyorrhea could derive from respondent's products would be through their use as a mouth wash. 1Vhen
so used the effect would be similar to that of table salt.
Hot and cold baths are beneficial in temporarily relieving the pain
incidental to Buerger's disease and gangrene. Gangrene is sometimes due to diabetes. In that event, respondent's products may
be soothing when mixed with bath water. However, respondent's
products, when administered in any form, are not competent treatments for gangrene or Buerger's disease.
The therapeutic benefits, if any, generally obtained from the use
of a·ny or all of respondent's products are limited to those resulting
from the laxative, diuretic and cleansing properties of the various
ingredients thereof. Additional expert testimony introduced at the
instance of the Commission during the supplemental hearings corroborated the testimony taken during the original hearings with respect to the therapeutic properties of respondent's products.
PAR. 6. Testimony adduced at the instance of the State of 'Vashington during the supplemental hearings shows that in 1938 the
State established, and has since maintained, a hospital at Soap Lake
for the study and treatment of Buerger's disease, the hospital being
primarily for the benefit of .American veterans of the 'Vorld 'Var.
' Up to the present time some 25 to 30 patients have received treatment at the hospital. The usual treatment includes rest in bed,
cessation from smoking, and the use of the lake water as a bath
and for soaking the feet. The testimony of the head of the institution is to the effect that while substantial progress appears to have
been made in certain cases, it is too early to form any definite conclusions as to the effectiveness of the treatment or as to the therapeutic properties of Soap Lake water.
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Neither the effectiveness of the hospital's method of treatment nor
the therapeutic properties of the natural waters of Soap Lake is
involved in this proceeding. The .proceeding has to do only with
the representations made by respondent with respect to its own
packaged products.
PAR. 7. The use by the respondent of each and all of the false and
misleading statements and representations in its advertising circulars, pamphlets, radio continuities and other advertising media, in
connection with the offering for sale and selling of its products in
commerce, has the tendency and capacity to mislead and deceive a
substantial portion of the purchasing public into the erroneous belief
that said representations are true. As a direct result of these
erroneous and mistaken beliefs induced by the acts and representations of the respondent, as hereinabove enumerated, a number of the
consuming public have purchased a substantial volume of respondent's products, with the result that trade in commerce has been
diverted unfairly to the respondent from its said competitors, many
of whom truthfully represent the effectiveness of their respective
products, to the injury of competition in commerce among and
between the various states of the United States.
·
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors, and constitute unfair methods of competition in commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, testimony and other evidence introduced in both the
original and supplemental hearings before trial examiners of the
Commission theretofore duly designated by it, in support of and in
opposition to the allegations of the complaint} original briefs of
counsel for the Commission and for the respondent, and supplemental brief of counsel for the Commission (no supplemental brief
having been filed by the respondent and oral argument not having
been requested); and the Commission having made its findings as
to the facts and its conclusion that said respondent has violated
the provisions of the Federal Trade Commission Act.
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It U; ordered, That the respondent, Soup Lake Products Corporation, a corporation, and its officers, representatives, agents, and
employees, directly or through any corporate or other device, in connection with the offering for sale, sale, and distribution in commerce,
as "commerce" is defined in the Federal Trade Commission Act, of
its packaged mineral salts now designated as ".Mother Nature Soap
Lake Salts," "Mother Nature Soap Lake Seltzer," and ".Mother Nature
Soap Lake Spirit," or any other products of substantially similar
composition or possessing substantially similar properties, whether
sold under the same names or under any other names, do forthwith
cease and desist from representing:
1. That said mineral salt preparations will cure eczema or similar
skin diseases of systemic origin, or have any beneficial effect in the
treatment thereof other than temporarily relieving the itching and
discomfort incidental to snid diseases.
2. That said mineral salt preparations will cure athlete's foot or
any body or scalp sores or have any beneficial value in the treatment
thereof other than cleansing effect upon surface lesions.
3. That said mineral ~alt preparations will cure poison oak or
poison ivy or have any beneficial value in the treatment thereof.
4. That said mineral salt preparations will cure pyorrhea or trench
:mouth or have any beneficial value in the treatment thereof other
than as a cleansing agent.
5. That said mineral salt preparations will cure ulcers of the
stomach or hyperacidity, or constitute a competent and proper treat:tnent therefor, or have any beneficial value in the treatment thereof
other than temporarily relieving the pain and discomfort incident
thereto by temporarily neutralizing excess acid.
6. That said mineral salt preparations, when taken internally,
'Will prevent or cure rheumatism, neuritis, arthritis, lumbago, gangrene, or Buerger's disease, or constitute a proper treatment therefor
or have any beneficial value in the treatment thereof.
1. That said mineral salt preparations, when used externally, will
prevent or cure rheumatism, neuritis, arthritis, lumbago, gangrene,
or Buerger's disease, or have any beneficial effect in the treatment
thereof other than temporarily relieving pain and congestion in the
affiicted parts.
It U; further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
'Writing setting forth in detail the manner and form in which it
has complied with this order.
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THE MATTER OF

ROXIE THORSON, TRADING AS THORSON'S SOAP LAKE
PRODUCTS COMPANY 1
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT Oil' CONGRESS aPPROVED SEPT. 26, 1914

Docket 2892.

Complaint, June S, 1936-Decision, Aug. 19, 1941

Where an Individual e11gaged In the preparation and competitive interstate sale
and distribution of .Packaged mineral salts, salt Ingredients of which were
obtained from Soap Lake in State of Washington, including salts, elfer·
vescent salts, "Linument," "Skin-Aid Soap ,Lake Ointment," ''Shampoo,"
and "Skin-Aid Soap Lake Soap"; In advertising her said products through
letters, pamphlets, and other material circulated through various States,
and through radio broadcastsFalsely represented, featuring her trade name "Soap Lake Products Company,"
and making such statements as "A Short Cut to Health through Nature,"
"Health Through the Skin," "The World's Greatest Healing Spot," "• • •
contain all the qualities of the lake itself," and "Bringing a great Health
Resort to your Home," etc., in connection with references to said Soap
Lake and Soap Lake salts, that her aforesaid products would prevent and
cure, or be beneficial in the treatment of, a large number of diseases,
ailments, and atllictlon,s, lncludfng stomach, liver, bo~l, and kidney
troubles, rheumatism, diabetes, diseases of the skin and blood, high blood
pressure, arthritis, and neuritis;
Facts being the theurapeutlc benefits, if any, obtained from use of her said
products, were limited to those resulting ft·om the laxative, diuretic, and
cleansing properties thereof, and her said representations were grossly
exaggerated, misleading, and untrue;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the erroneous belief that all of said represen·
tations were true, and with result, as direct consequence thereof, that a
number of the consuming public bought a substantial volume of her said
pt·oducts and trade was unfairly diverted to her from her said competitors,
many of whom truthfully represent the elfectlveness of their respective
products; to the substantial injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and her competitors, and
constituted unfair methods of competition in commerce.

Before Mr. Henry M. lVhite and Mr. Miles J. F·urnas, trial examiners.
Mr. R. A. McOuat for the Commission.
Mr. lVilliarn M. Clapp, of Ephrata, Wash., for respondent.
Honorable Clarence D. Martm, Governor of the State of 'Vashington, and Honorable lV. A. Toner, Assistant Attorney General for
1 For original findings and order In this matter, set aside by the Com'lllsslon on Aug. IS,
1939, by or.der reopening the proceeding, see 28 F. T. C. 82.
·
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the State of Washington, of Olympia, ·wash., for State of Washington, amicus curiae.
CoMPLAINT
Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled "An Act to create a Federal Trade Com:rnission, to define its powers and duties, and for other purposes,"
the Federal Trade Commission, having reason to believe that Roxie.
Thorson, trading as Thorson's Soap Lake Products Co., hereinafter
referred to as respondent, has been and now is using unfair methods
of competition in commerce as "commerce" is defined in said act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Roxie Thorson, trading as Thorson's
Soap Lake Products Co., has her place of business at Soap Lake, in
the State of ·washington. Respondent is now, and has been for some
Years, engaged in the business of preparing, distributing, and selling,
in commerce as herein set out, certain packaged mineral salts designated as "Thorson's Soap Lake Salts," "Thorson's Effervescent Soap
Lake Salts," and packaged kindred products designated as "Thorson's Soap Lake Liniment," "Thorson's Skin-Aid Soap Lake Oint:tnent," "Thorson's Soap Lake Shampoo,n and "Thorson's Skin-Aid
Soap Lake Soap," obtained from Soap Lake, located in the State
of \Vashington.
PAR. 2. Said respondent, being engaged in business as aforesaid,
causes said salts and kindred products, when sold, to be transported
from her place of business in the State of \Vashington to purchasers
thereof located at various points in other States of the United States
and in the District of Columbia. There is now, and has been for
several years, a constant current of trade and commerce in said
products so prepared, distributed, and sold by the respondent, between and among the various States of the United States and in the
District of Columbia.
PAR. 3. In the course and conduct of her business, respondent is
:now, and has been, in substantial competition with other individuals
and with firms and corporations likewise engaged in the business of
:manufacturing, distributing, and selling mineral salts or other prodUcts designed, intended, and sold for the same purposes for which
respondent's products are sold, in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 4. In the course of the operation of said business, and for
the purpose of inducing the purchase of said salts and kindred
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products, respondent has printed and circulated throughout the several States to customers and prospective customers, through the
United States mails and otherwise, advertising :folders, pamphlets,
circulars, letters, and other literature, and has made use of radio
broadcasts over stations o:f sufficient power to convey the programs
emanating therefrom into the various States of the United States
to advertise the products sold by her; in all o:f which advertisements,
respondent has caused her trade name, Thorson's Soap Lake Products
Co., to be prominently and conspicuously displayed, together with
the :following statements:
A Short Cut to Health through Nature.
Learn to Get Well Quick and Be Well Always.
Relieve your Aliments-While at Home.
Thorson's Soap Lake Salts Give Health Through the Skin.
Most persons who come to Soap Lake do so on the advice of friends who have
been benefited by the Health Giving Water of Soap Lake which shows that the
water, as well as the Sun Evaporated Minerals pt·oduced from it, Is all It is
claimed to be.
Soap Lake-Unequaled Health Giving Water.
The World's Greatest Healing Spot.
Thorson's Soap Lake Salts contain all of the qualities of the lake itself.
Bringing a Great Health Resort to your llgme.
You can now take this Soap Lake Mineral Water treatment right in your
home, without loss of time-of the vast expense of travel-the Soap Lake
Minet·al Water Treatment has been used successfully in the treatment of the
following Disorders and Ailments:
High Dlood Pressure.
Stomach Disorders.
Liver and Bladder Troubles.
Auto-Intoxication.
Nervous Ailments.
Skin Afllictlons.
Kidney Trouble.

Excess Acidity.
Constipation.
Rheumatism.
Arthritis.
Diabetes.
Neuritis.

THORSON'S SOAP LAKE SHAMPoo--It IS a marvelOUS COmbination Of all the
Ingredients essential to Hair Health.
THORSON'S SKIN-AID SOAP LAKE SOAP-Used in connection With SKIN-AID OINTMENT is without equal in the treatment of Skin Diseases and Eruptions.
THORSON'S EFFERVESCENT SOAP LAKE SALTS-Relief for all Stomach Trouble.
By a special process of crystallization you can now make this wonderful
product In your own home without losing any of the curative power of the water.

All o:f said statements, together with many similar statements appearing in respondent's advertising literature, purport to be descriptive of respondent's products and their effectiveness in treating or
curing many of the diseases, ailments, afllictions, and conditions of
the human body. In all o:f her advertising literature, respondent
represents, through the statements and representations herein set out
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and other statements of similar import and effect, that her various
packaged products to wit: Thorson's Soap Lake Salts, Thorson's
Effervescent Soap Lake Salts, Thorson's Soap Lake Liniment, Thorson's Skin-Aid Soap Lake Ointment, Thorson's Soap Lake Shampoo,
and Thorson's Skin-Aid Soap Lake Soap, will prevent and cure, or
are beneficial in the treatment of, many of the diseases, ailments,
afflictions, and conditions which may be present or exist in the human
body.
Among the diseases, ailments, afflictions, and conditions named by
the respondent in said radio broadcasts and advertising literature
as diseases, ailments, affiictions, and conditions which the use of said
above-named packaged products will prevent and cure, or is beneficial
in the treatment of, are the following:
Stomach, liver, bowel and kidney trouble, rheumatism, diabetes,
catarrh, skin diseases, female trouble, diseases of the blood, psoriasis,
pyorrhea and sore gums, gangrene; :foot trouble, eye trouble, eczema,
lumbago, dropsy, pleurisy, dyspepsia, ivy oak poison, sunburn, insect
bites, chilblains, :frostbite, cramps of muscles, scalds, wounds and
sores, high blood pressure, auto-intoxication, nervous ailments, excess
acidity, constipation, arthritis, neuritis, and Buerger's disease.
PAR. 5. The representations made by the respondent with respect
to the nature and effect of her products when used are grossly exaggerated, false, misleading, and untrue. In truth and in :fact, the use
of respondent's packaged products will not prevent and cure, nor are
any of said products beneficial in the treatment of all, or any of,
the diseases, ailments, afflictions, and conditions hereinabove named.
The benefits, if any, generally obtained from a use of any or all of
said products are limited to those resulting from the laxative and
diuretic properties and action of said products and the use of said
products as either an external or an internal cleansing agent. Said
packaged products have no therapeutic value in the treatment of the
diseases, ailments, afllictions, and conditions above named.
PAR. 6. There are among respondent's competitors many who manufacture, distribute, and sell various products designed, intended and
. sold for the purpose of curing, relieving, or treating some, or all,
of the various diseases, ailments, afflictions, and conditions of the
human body hereinabove named and who do not, in any way, misrepresent the quality or character of their respective products or
their effectiveness when used.
PAR. 7. Each and all of the false and misleading statements and
representations made by the respondent iii designating or describing
?er products and the effectiveness of said products :for curing, treatlng, or relieving the diseases, ailments, afllictions, and conditions of

1016

FEDERAL THADE Cm!MISSION DECISIONS
Findings

33F. T. C.

the human body herein named, in offering :for sale and selling her
said products were, and are, calculated to, and had, and now have,
a tendency !!-nd capacity to mislead a substantial portion of the purchasing public into the erroneous belief that all of said representations are true and that said products will, in truth, accomplish
the results claimed. Further, as a direct consequence of the mistaken
and erroneous beliefs, induced by the acts and representations of
the respondent, as hereinabove detailed, a number of the consuming
public have purchased a substantial volume of respondent's products
with the result that trade has been unfairly diverted to the respondent
from competitors likewise engaged in the business of distributing
and selling similar products or other products designed, intended,
and sold for use in the cure, relief, or treatment of the various diseases, ailments, afflictions, and conditions named herein, and who
truthfully represent the effectiveness of their respective products. As
a result thereof, injury has been, and is now being, done by respondent
to competition in commerce among and between the various States
bf the United States and in the District of ·Columbia.
PAR. 8. The above and foregoing acts, practices, and representations of the respondent have been, and are, all to the prejudice of
the public and respondent's competitors as aforesaid, and have been,
and are, unfair methods of competition within the meaning and intent
of section 5 of an act of Congress approved September 26, 1914, entitled ".An act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes."
REPORT, FINDINGS as TO THE F Aars, ANd ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on .Tune 3, 1936, issued, and on
.Tune 8, 1936, served its complaint in this proceeding upon respondent,
Roxie Thorson, trading as Thorson's Sopp Lake Products Co., charging her with the use of unfair methods of competition in commerce
in violation· of the provisions of said act. After the issuance of
said compla1nt and the filing of respondent's answer, the Commission,
by order. entered herein, granted respondent's motion for permission
to withdra\v said answer and to substitute therefor an answer admitting aH the material allegations of :fact set :forth in said complaint
and waiving all intervening procedure and further hearing as to
said facts, which substitute answer was duly filed in the office of the
Commission. Thereafter,. this proceeding regularly came on for
final hearing before the Commission on the said complaint and substitute answer, and the Commission having duly considered the matter
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and being fully advised in the premises, on January 16, 1939, made
its findings as to the facts and its conclusion drawn therefrom, and
issued its order requiring the respondent to cease and desist from the
use of said unfair methods of competition.
Subsequently; the State of Washington, appearing as amicus
curiae, filed a petition alleging that the findings of the Commission
reflected adversely upon the therapeutic properties of the water of
Soap Lake, 1Vash., and requesting that the proceeding be reopened
for the taking of testimony. Upon consideration of said petition, the
Commission, on August 5, 1939, entered its order directing that the
proceeding be reopened for the purpose of taking testimony and
other evidence in support of and in opposition to certain allegations
of the complaint, the Commission thereby setting aside its original
findings as to the facts and order to cease and desist. Pursuant to
such order, supplemental hearings were held at which testimony and
other evidence were introduced in support of and in opposition to
said allegations of the complaint. Thereafter the proceeding
regularly came on for final hearing before the Commission upon the
complaint, answer, testimony and other evidence, and .brief of counRel for the Commission (no briefs having been filed ·by either the
l'espondent or the State of Washington, and oral argument not having been requested); and the Commission, having duly considered
the matter and being fully advised in the premises, finds that this
proceeding is in the ·interest orf the public and makes this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACI'S
PARAGRAPH 1. The respondent, Roxie Thorson, is an individual
trading as Thorson's Soap Lake Products Co., with her principal
office and place of business located at Soap Lake, in the State of
Washington. Respondent is now, and for some years last past has
been, engaged in the business of preparing, distributing~ and selling
in commerce, certain packaged mineral salts designated· as ''Thorson's Soap Lake Salts," "Thorson's Effervescent Soap Lake Salts,"
and kindred products designated as "Thorson's Soap Lake Liniment," "Thorson's Skin-Aid Soap Lake Ointment," "Thorson's Soap
Luke Shampoo," and "Thorson's Skin-Aid Soap Lake Soap."
The salt ingredients that go to make up these products are obtained
by respondent from a body of water called Soap Lake, which is a
lake located in the State of Washington~
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PAR. 2. Respondent causes her products; when sold, to be transported from her place of business at Soap Lake in the State of
·washington to purchasers thereof located at various points in other
States of the United States and in the District of Columbia. There
is now, and has been for some time last past, a course of trade by the
respondent in her products in commerce among and between the various States of the United States and in the District of Columbia.
PAR. 3. The respondent, in the course of the operation of her business, is in competition with other individuals and with firms and
corporations also engaged in the business of preparing, distributing
and selling mineral salt products or other products prepared,
intended and sold for the same purpose as those for which respondent's products are sold, in commerce among and between the various
States of the United States and in the District of Columbia.
' PAR. 4. In order to induce customers and prospective customers
to purchase her products, respondent causes to be printed and circulated throughout the various States of the United States certain
advertising matter which consists for the most part of letters,
pamphlets, and circulars. Respondent has also made use of the radio
for the purpose of creating a demand for her products by broadcasting advertising statements concerning her products over radio
stations which have sufficient power to reach audiencBs in other
states.
In all of her advertising matter respondent has featured her
trade name, Thorson's Soap Lake Products Co., together with the
following statements and representations which purport to be
descriptive of respondent's products, the names of which are set
forth in full in paragraph 1 hereof, and the effectiveness of said
products in treating and curing many of the diseases, ailments,
afflictions, and conditions of the human body:
A Short Cut to Health through Nature.
Learn to Get Well Quick and Be Well Always.·
Relieve your Ailments-While at Home.
Thorson's Soap Lake Salts Give Health Through the Skin.
' 1\fost persons who rome to Soap Lake do so on the advice of friends who
have been benefited by the Health Giving Water of Soap Lak~ which shows
that the water, as well as the Sun Evaporated Minerals produced from it,
Is all it is claimed to be.
Soap Lake-Unequaled Health Giving Water.
The World's Greatest Healing Spot.
·
Thorson's Soap Lake Salts contain all of the qualities of the lake itself.
Bringing a great Health Resort to your Home.
You can now take this Soap Lake Mineral Water treatment right in your
hnme, without loss of time-of the vast expense of travel-the Soap ~ake
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Mineral Water Treatment has been used successfully in the treatment of the
following Disorders and Ailments:
High Blood Pressure.
Stomach .Disorders.
Liver and Bladder Troubles.
Auto· Intoxication.
Nervous Ailments.
Skin Afflictions.
Kidney Trouble.

Excess Acidity.
Constipation.
Rheumatism.
Arthritis.
Diabetes
Neuritis.

THORSON's SOAP LAKE sHAMPoo-It is a marvelous combination of all the
ingredients essential to Hair Health.
THORSON'S SKIN·AID SOAP LAKE SOAP.-Used in connection with SKIN-AID OINT·
MENT is without equal in the treatment of Skin Diseases and Eruptions.
THORSON's EFF:t"'RVESCENT SOAP LAKE SALTS-Relief for all Stomach Trouble.
By a special process of crystallization you can now make this wonderful
t>roduct in your own home without losing any of the curative power of the
water.

In all of her advertising literature respondent represents through
statements and representations herein set out and through other statements of similar import and effect that her products will prevent
or cure, or are beneficial in the treatment of the following diseases,
ailments, and afflictions:
Stomach, liver, bowel and kidney troubles, rheumatism, diabetes, catarrh, skin
diseases, female trouble, diseases of the blood, psoriasis, pyorrhea and sore
gums,. gangrene, foot trouble, eye trouble, eczema, lumbago, dropsy, pleurisy,
dyspepsia, ivy and oak poison, sunburn, insect bites, chilblains, frostbite, cramps
of muscles, scalds, wounds, and sores, high blood pressure, autointoxication,
nervous ailments, excess acidity, constipation, arthritis, neuritis, and Buerger's
disease.
·

PAR. 5. The Commission finds that the representations set forth in
paragraph 4 hereof, which respondent makes with respect to the
.therapeutic value of her products when used, are grossly exaggerated,
misleading, and untrue. In truth and in fact, respondent's products
will not prevent or cure, nor do they constitute competent treatments for, all or any of the diseases, ailments, or afflictions set forth
in paragraph 4 hereof. The therapeutic benefits, if any, generally
obtained from the use of any or all of said products are limited to
those resulting from the laxative, diuretic and cleansing properties
of said products.
:PAR. 6. Testimony adduced at the instance of the State of Washington during the supplemental hearings shows that in 1938 the
State established, and has since maintained, a hospital at Soap Lake
for 'the study and treatment of Buerger's disease, the hospital being
primarily for the benefit of American veterans of the '\Vorld '\Var.
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Up to the present time some twenty-five to thirty patients have received treatment at the hospital. The usual treatment includes rest
in bed, cessation from smoking, and the use of the lake water as a
bath and for soaking the feet. The testimony of the head of the
institution is to the effect that while substantial progress appears to
have been made in certain cases, it is too early to form any definite
conclusions as to the effectiveness of the treatment or as to the
therapeutic properties of Soap Lake water.
Neither the effectiveness of the hospital's method of treatment nor
the therapeutic properties of the natural waters of Soap Lake is
involved in this proceeding. The proceeding has to do only with
the representations made by respondent with respect to her own
packaged products.
·
PAR. 7. Each and all of the false and misleading statements and
representations made by respondent, as hereinabove set forth, in her
advertising, letters, circulars, pamphlets, and over the radio and by
other advertising media in offering for sale and selling her products,
have the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public into the erroneous belief that all of
said representations are true.
As a direct result of these mistaken and erroneous beliefs induced
by the acts and misrepresentations of respondent as hereinabove
enumerated, a number of the consuming public have purchased a
substantial volume of respondent's products, with the result that
trade has been diverted unfairly to respondent from her said competitors, many of whom truthfully represent the effectiveness of
their respective products.
As a result thereof substantial injury has been done and is now
being done by respondent to competition in commerCe among and
between the various States of the United States and in the District'
of Columbia.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce within the intent and meaning of the :Federal Trade
Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admitted all of the matei:ial
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allegations of fact set forth in said complaint and stated that she
waived all intervening procedure and further hearing as to said
facts, and upon testimony and other evidence introduced in certain
supplemental hearings before trial examiners of the Commission
theretofore duly designated by it, in support of and in opposition to
the allegations of the complaint, and upon brief of counsel for the
Commission (no brief having been filed by the respondent and oral
argument not having been requested); and the Commission having
made its findings as to the facts and its conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered~ That the respondent, Roxie Thorson, individually and
trading as Thorson's Soap Lake Products Company, or trading
under any other name, and her representatives, agents, and employees,
in connection with the offering for sale, sale and distribution in commerce, as "commerce.'' is defined in the Federal Trade Commission
Act, of her packaged mineral salts now designated as "Thorson's
Soap Lake Salts," "Thorson's Effervescent ·soap Lake Salts," "Thorson's Soap Lake Liniment," "Thorson's_ Skin-Aid Soap Lake Ointment," "Thorson's Soap Lake Shampoo," and "Thorson's Skin-Aid
Soap Lake Soap," or any other products of substantially similar composition or possessing substantially similar properties, whether sold
under the same names or under any other names, do forthwith cease
and desist from representing:
That said mineral salt preparations will prevent or cure, or that
they constitute competent treatments for, stomach, liver, bowel or
kidney disorders, rheumatism, diabetes, catarrh, skin diseases,
female trouble, diseases of the blood, psoriasis, pyorrhea, sore gums,
gangrene, foot trouble, eye trouble, eczema, lumbago, dropsy,
pleurisy, dyspepsia, ivy or oak poisoning, sunburn, insect bites, chilblains, frostbite, cramps of muscles, scalds, wounds or sores, high
blood pressure, autointoxication, nervous ailments, excess acidity,
constipation, arthritis, neuritis, or Buerger's disease; or that said
Preparations possess any therapeutic value in excess of their laxative, diuretic, and cleansing properties.
It is further ordered, That the respondent shall, within 60 days
after service upon her of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
Which she has complied with this order.
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WILLIAM CLARENCE OHLENDORF, TRADING AS W .. C.
OHLENDORF,CLARENCE OHLENDORF, C. OHLENDORF,
AND DR. OHLENDORF
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOS
OF SEC, 5 OF A:N" ACT OI!' CONGRESS APPROVED SEPT. 26, 1914

Docket 1,019.

Complai-nt, Apr. 3, 19!,0-Decision, .4.ug. 19, 19!,1

Where practicing physician, engaged in interstate sale and distribution of his
"Dr. Ohlendorf's Tonic," which he compounded from a formula originated
by his father, also a physician; by means of advertisements in periodicals
of general circulation and circulars sent through the mails, directly or by
1m plicationRepresented that his sald preparation constituted a cme or remedy and a
competent and effective treatment for kidney, bladder, and nervous disorders, rheumatism, neuritis, diabetes, and .catarrh of the bladder and
bowels, and that it would tone up the nerves and acted us a diuretic; t11e
facts being ferric chloride, only active ingt·euient of the product in question,
while having some value as an iron tonic and treatment in cases of anemia
due to deficiency of iron in the blood, possesses no therapeutic value in
treatment of ailments and disorders named, anti Is not capable of acting
as a diuretic;
With tendency and capacity to mislead and deceive a substantial portion of
tbe purchasing public into the erroneous belief that such advertisements
were true, and to cause it, as a result of such belief, to purchase substantial
quantities of his said product:
Hela, That such acts and practices, under the circumstanct>s set forth, were
all to the prejudice of the public, and constituted unfnir and deceptive acts
and practices in commerce.

Defore 11/r. Arthur F. Tlwmas, trial examiner.
Mr. Jo.~eph C. Fehr for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that ·william Clarence
Ohlendorf, an individual trading under the names W. C. Ohlendorf,
Clarence Ohlendorf, C. Ohlendorf, and Dr. Ohlendorf, hereinafter
referred to as respondent, has violated the provisions of said act,
and it appearing to the Commission that a proceeding by it in re~
spect thereof would be in the public interest hereby issues its com~
plaint, stating its charges in that respect as follows :
PARAGRAI'H 1. Respondent, "William Clarence Ohlendorf, is an individual trading under the names ,V. C. Ohlendorf, Clarence Qhlen-
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dorf, C. Ohlendorf, and Dr. Ohlendorf, having his principal place
of business located at 1924 Blue Island A venue in the city of Chicago,
in the State of Illinois. He is now, and for more than 1 year last
past has been, engaged in advertising, selling, and distributing a
certain medicinal preparation designated as DR. OHLENDORF's TONIO.
Respondent causes said preparation when sold to be shipped from
Chicago, Ill., to the purchasers thereof located in the various States of
the United States other than the State of Illinois, and in the District
of Columbia. Respondent maintains, and at all times mentioned
herein has maintained, a course of trade in said medicinal preparation in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of his business, as aforesaid,
the respondent has disseminated and is now diss-eminating, and has
caused and is now causing the disseminatioQ. of false advertisements
concerning said product, by United States mails, by insertion in
newspapers and periodicals having a general circulation and also in
circulars and other printed matter, all of which are distributed in
commerce among and between the various States of the United States,
and by other means in commerce, as commerce is defined in the
Federal Trade Commission Act, for the purpose of inducing and
which are likely to induce, directly or indirectly, the purchase of
his said product; and has disseminated and is now disseminating,
and has caused and is now causing the dissemination of, false advertisements concern~ng his said prod,uct, by various means, for the
purpose of inducing, and which are likely to induce, directly or indirectly, the purchase of his said product in commerce, as commerce
is defined in the Federal Trade Commission Act.
Among and typical of the false statements and representations contained in said advertisements, disseminated and caused to be disseminated, as aforesaid, are the following:
If you are Weak, Nervous, Run-Down ot· suffer from Sluggish Kidneys, Irritable Bladder or Weak Nerves, Backache, Rheumatism, Neuritis, Diabetes, Catarrh of Bladder and Bo\ve!s, Burning, Night Arising, due to anemia and poor
circulation I want you to try my successful prescription Dr. Ohlendorf's Tonic
under my Special One Cent Offer I This medicine Tones up the Kidneys, Bladder and Nerves, llelleves Rheumatism, Neuritis and Backache, Enrkhes the
Blood and Peps up the system, contains no dope.
KIDNEYS

•

•

•

NERVES

Weak, nervous, run-down or suffer from kidney, bladder, nerve dysfunctions,
rheumatism, catarrh due to anemia? Try Dr. Ohlendorf's Tonic.
Kidney, Bladder, Nerve Sufferers • • • Send for Dr. Ohlendorf's Tonic.
Helps rheumatism, backache, frequency. Enriches Blood. Tones up nerves,
diuretic to kidneys.
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PAR. 3. Through the use of the statements and representations
hereinabove set forth and others similar thereto not specifically set
out herein, all of which purport to be descriptive of the remedial,
curative or therapeutic properties of the preparation sold and distrib' uted by him, the respondent has represented and does now r~present
directly and indirectly that his preparation, "Dr. Ohlendorf's Tonic,"
is a cure or remedy for kidney, bladder, and nervous disorders, rheumatism, neuritis, diabetes, and catarrh of the bladder and bowels, and
that said preparation constitutes a competent and effective treatment
for such disorders and ailments. By the same means the respondent
further represents that the use of his preparation will be benficial to
those who are weak and anemic, and will tone up the nerves, and that
said preparation will act as a diuretic to the kidneys by increasing
the secretion and the discharge of urine.
PAR. 4. The aforesaid statements and representations used and
disseminated by the respondent as hereinabove de.scribed are grossly
exaggerated, misleading, and untrue. In truth and in fact respondent's preparation "Dr. Ohlendorf's Tonic," has no therapeutic value
in the treatment of kidney, bladder, and nervous disorders, rheumatism, neuritis, diabetes, catarrh of the bladder or bowels, and is not
a cure or remedy for, or a competent or effective treatment of any such
disorder or ailments. Said preparation will have no therapeutic
value in the treatment of persons suffering from anemia in excess of
improving the condition of the blood in those cases where anemia is
caused from a deficiency of iron in the blood. Respondent's preparation will not tone up the nerves and has no therapeutic value as a
diuretic, and will not increase the secretion and the discharge of urine.
·PAR. 5. The use by the respondent of the foregoing false, deceptive,
and misleading statments, representations, and advertisements, disseminated as aforesaid, with respect to said medicinal preparation,
has had and now has the capacity and tendency to, and does, mislead
a substantial portion of the purchasing public into the erroneous and
mistaken belief that such false statements, representations, and advertisements are true. As a result of such erroneous and mistaken
belief, engendered as herein set forth, a substantial portion of the purchasing public have been, and are, induced to purchase respondent's
medicinal preparation containing drugs.
PAR. 6. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

W. C. OHLENDORF, ETC.
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REPORT; FINDINGS :AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on April 3, 1940, issued and thereafter served its complaint in this proceeding upon the respondent,
'Villiam Clarence Ohlendorf, an individual trading under the names
'V. C. Ohlendorf, Clarence Ohlendorf, tJ. Ohlendorf, and Dr. Ohlendorf, charging him with the use of unfair and deceptive acts and
Practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondent's
answer thereto, testimony and other evidence in support of the allegations of the complaint were introduced by the attorney for the Commission, and in opposition to the allegations of the complaint by the
respondent, appearing on his own behalf, before Arthur F. Thomas,
a trial examiner of the Commission theretofore duly designated by
it, and such testimony and other evidence were duly recorded and
filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
complaint, the answer thereto, testimony and other evidence, report
of the trial examiner upon the evidence, and brief in support of the
complaint (respondent not having filed brief and oral argument not
having been requested); and the Commission, having duly considered
the matter, and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS

TO

THE FACTS

PARAGRAPH 1. Respondent, 'Villiam Clarence Ohlendorf, is an
individual trading under the names ,V. C. Ohlendorf, Clarence
Ohlendorf, C. Ohlendorf, and Dr. Ohlendorf, and has his principal
Place of business at 1924 Blue Island A venue, Chicago, Ill. He is
now, and for more than 3 years last past has been, engaged in the
sale and distribution of a certain medicinal preparation designated
as Dr. Ohlendorf's Tonic.
Respondent causes his preparation, when sold, to be transported
from his place of business in the State of Illinois to purchasers
thereof located in various other States of the United States and in
the District of Columbia. Respondent maintains, and for more than
~Years last past has maintained, a course of trade in his preparation
•ln commerce among and between the various States of the United
States and i~ the District of Columbia.
PAR. 2. In the. course and conduct of his business, respondent
advertises his product in periodicals having a general circulation
throughout the United Stat~s. He also advertises his product by
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means of circulars, which he sends through the United States mails
to purchasers and prospective purchasers of his product. All of
respondent's advertisements are for the purpose of inducing and are
likely to induce, directly or indirectly, the purchase of his product
in commerce, as commerce is defined in the Federal Trade Commission Act. Among and typical of the statements and representations
a.ppearing in respondent's advertisements are the following:
If you are 'Veak, Nervous, Run-Down or suffer from

SLUGGISH

KIDNEYS,

or WEAK NERVES, Backache, Rheumatism, Neuritis, Diabetes,
Catarrh of Bladder and Bowels, Burning, Night Arising, due to anemia and
poor blood circulation. I want you to try my successful prescription DB. OHLENDORF's TONIC under my Special ONE CENT OFFER! This medicine TONES up the
Kidneys, Bladder and Nerves. RELIEVES Rheumatism, Neuritis and Backache,
ENRICHES the Blood and PEPS up the system. Contains No Dope.
IRRITABLE BLADDER

KIIlNEYS

•

•

•

NERVES.

Weak, _Nervous, Run-down or suffer from Kidney, Bladder, Nerve, Dysfunction, Rheumatism, Catarrh, due to Anemia? Try Dr. Ohlendorf's Tonic.
Kidney, Bladd~r, Nerve Sufferers send • • • for Dr. 0~1lendorf's Tonic.
Helps Rheumatism, Backache, Frequency. Enriches Blood. Tones up Nerves.
Diuretic to Kidneys.

3. Through the use of these statements and representations,
and of others similar thereto but which are not specifically set out
herein, the respondent represents and has represented, directly, or
by implication, that his preparation, Dr. Ohlendorf's Tonic, constitutes a cure or remedy and a competent and effective treatment
for kidney, bladder, and nervous disorders, rheumatism, neuritis,
diabetes, and catarrh of the bladder and bowels; that it will tone up
the nerves; and that it acts as a diuretic.
PAR. 4. Respondent is a licensed and practicing physician. He
compounds or manufactures his preparation himself, using a formula
originated by his father, who is also a physician, although no longer
active in the practice. Respondent has been selling the preparation
since 1928. The formula of the preparation is as follows:
PAR.

Tincture ferric chloride _______________________________

2~

drams

Oil of wintergreen--------------------------------------3 minims
Water ____________________________________ q, s. to make 4 ounces

The directions for the use of the preparation are that one-half to
one teaspoonful shall be taken in a glass of hot water after meals.
A 4-ounce bottle of the preparation is supposed to contain 45 doses
or a 15-day supply.
PAR. 5. The only active ingredient in respondent's preparation is'
t.he ferric chloride. The oil of wintergreen is added merely for the
purpose of supplying flavor and color. To support his claim for the
therapeutic value of his preparation, respondent relies principally
upon a scientific work published about 1795, which stressed the im-

W. C. OHLENDORF, ETC.
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portance of ferric chloride, or iron, to the human system and attributed to it unusual therapeutic value. Respondent insists also that
he has many times in his own practice prescribed ferric chloride with
favorable results. He insists that his preparation is of substantial
value as a remedy or treatment for all of the ailments and conditions
mentioned in his advertisements. His testimony is corroborated by
the testimony of his father.
PAR. 6. The weight of expert testimony in the record shows, however, and the Commission finds, that ferric chloride does not possess
the therapeutic value formerly attributed to it. It is still used
as a tonic and in certain cases of anemia and it has astringent properties to a slight degree. The consensus of medical opinion is, and
the Commission finds, that ferric chloride possesses no therapeutic
value in the treatment of kidf\ey or bladder d~sorders, rheumatism,
neuritis, diabetes, or catarrh of the bladder or bowels. It is incapable
of acting as a diuretic. 1Vhile respondent's preparation possesses
some therapeutic value as an iron tonic, and as a treatment in cases
of anemia due to a deficiency of iron in the blood, it will not tone up
the nerves, nor is it of any therapeutic benefit in the treatment of
nervous disorders.
:PAR. 7. The Commission therefore finds that the representations
made by respondent with respect to the therapeutic value of his
Preparation, as set forth in paragraph 3 hereof, are misleading and
deceptive and constitute false advertisements.
PAR. 8. The Commission further finds that the use by the respond, en_t of such false advertisements has the tendency and capacity to
~lslead and deceive a substantial portion of the purchasing public
lnto the erroneous and mistaken belief that such advertisements are
true and that respondent's product possesses therapeutic properties
and values which it does not in fact possess, and the tendency and
capacity to cause such portion of the public, as a result of such
erroneous and mistaken belief, to purchase substantial quantities of
respondent's product.
CONCLUSION

- The acts and practices of the respondent as herein found are all to
the prejudice of the public a~d constitute unfair and deceptive acts
and practices in commerce within the intent and meaning of the
¥ederal Trade Commission Act.
ORDER TO CEASE AND DESIST

.T~is proceeding having b~en heard by the Federal Trade Comlll.Isswn upon the complaint of the Commission, the answer or re-
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spondent, testimony and other evidence taken before Arthur F.
Thomas, trial examiner of the Commission theretofore duly desig·
nated by it, in support of and in opposition to the allegations of the
complaint, report of the trial examiner upon the evidence, and brief
in support of the all£-gations of the complaint (no brief having been
filed by respondent and oral argument not having been requested);
and the Commission having made its findings as to the facts and
its conclusion that the respondent has violateu the provisions of
the Federal Trade Commission Act.
It is ordered, That the respondent, William Clarence Ohlendorf,
individually and trading as vV. C. Ohlendorf, Clarence Ohlendorf,
C. Ohlendorf, and Dr. Ohlendorf, or trading under any other name,
and his representatives, agents, and employees, directly or through
any corporate or other device, in conection with the offering for
sale, sale, or distribution of his medicinal· preparatitm designated
"Dr. Ohlendorf's Tonic" or any preparation of substantially sim·
ilar composition or possessing substantially similar properties,
whether sold under the same name or under any other name, do
forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce,
as "commerce''' is defined in the Federal Trade Commission Act,
which advertisement represents, directly or through inference.
(a) That said preparation constitutes a cure or remedy for, or
that it possesses any therapeutic value in the treatment of, kidney
disorders, bladder disorders, rheumatism, neuritis, diabetes, or
catarrh of the bladder or bowels.
(b) That said preparation possesses any therapeutic value as a
diuretic.
.
(a) That said preparation will tone up the nerves, or that it bas
any therapeutic value in the' treatment of nervous disorders.
2. Disseminating or causing to be disseminated any advertisement
by any means, for the purpose 'o.f inducing or which is likely to
induce, directly or indirectly, the purchase in commerce, as "com·
merce" is defined in the Federal Trade Commission Act, of said
preparation, which advertisement contains any of the representations
prohibited in paragraph 1 hereof.
It is further order~Jd, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a
report in writing setting :forth in detail the mannet and form in
which he has complied with this order.

l
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THE

MA'ITER

OF

CINCHONA PRODUCTS INSTITUTE, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4898.

Complaint, Dec. 8, 191,0-Decision, Aug. 19, 1941

Where a corporation, wholly owned subsidiary of two Dutch concerns, controlled by and affiiliated with a foreign unknown corporation, engaged in
the sale and distribution to United States of quinine, and. Itself engaged
in business of disseminating advertisements to promote domestic sale of
such quinine, sold by said foreign corporation to domestic purchasers in
substantial competition with others engaged In Interstate sale and distribution of medicinal preparations other than drug quinine for use In the
treatment of malaria;
In pamphlets, circulars, and other advertising literature disseminated In commerce for the purpose of Inducing the purchase of and Increasing the
demand for and use of quinine in the United States, directly or by
hnplicationUepresented that quinine constitutes a certain cure or remedy for malaria
Which is in all cases safe for use and is the only treatment for said ailment
Which Is Inexpensive and dependable, through such statements, among
others, as "QUININE is the only cheap, safe, and certain remedy," and "the
only dependable treatment for malaria is quinine";
The facts being that while quinine possesses therapeutic value in the treatment
of malaria, It Is not effective in all cases nor safe In all cases as It may
sometimes cause toxic conditions manifested by skin rashes, ringing in the
ears and dizziness; the use of quinine In excessive doses by women In the
later stage of pregnancy may precipitate miscarriage; and It is not the
only treatment for malaria which is inexpensive and dependable, there
being other drugs and medicinal preparations which constitute dependable
treatments for malaria and which are also Inexpensive;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the mistaken belief that such representations
were true, with consequence that such public was Induced to and did
purchase substantial quantities of quinine, sale thereof to purchasers
thereof In the United States by such foreign corporation was increased,
and trade was thereby diverted unfairly to purchasers in the United States
who buy said drug from such unknown corporation, affiliated, as aforesaid,
With the two corporate owners of advertising concern here involved:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and constituted unfair and
deceptive acts and practices in commerce.

Mr. Ma:wrice 0. Pearce for the Commission.
Mr. Eu.g&ne R. Pickrell, of New York City, for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal

I,
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Trade Commission, having reason to believe that Cinchona Products
Institute, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. Respondent, Cinchona Products Institute, Inc., is a
corporation chartered, organized, and existing under and by virtue
of the laws ·of the State of New York, with its principal office
and place of business located at 10 Rockefeller Plaza, New York,
N.Y. Respondent is a wholly owned subsidiary, and American agent
and representative, of the Cinchona Institute of Amsterdam, Holland, a foreign corporation engaged in the sale and distribution in
the United States of America and elsewhere of a drug known as
quinine.
PAR. 2. Respondent, as the agent of said Cinchona Institute of
Amsterdam, Holland, and in furtherance of the business of its said
principal, is now and for more than 2 years last past has been engaged in the business of disseminating advertisements, as hereinafter
set forth, with respect to its principal's product: which product is
intended and recommended by respondent and by said Cinchona
Institute of Amsterdam, Holland, for use in the treatment of
malaria.
·
The said Cinchona Institute of Amsterdam, Holland, causes its
said product, when sold, to be transported from its place of business
in the country of Holland to purchasers thereof located in various
States of the United States of America. Said Cinchona Institute
of Amsterdam, Holland, maintains and at all times mentioned herein
has maintained a course of trade in its said product.in commerce
between the country of Holland and various States of the United
States of America.
PAn. 3. Said Cinchona Institute of Amsterdam, Holland, is now
and at all times mentioned herein has been in substantial competition
with other corporations and with individuals and firms engaged in
the sale and distribution, in commerce between the United States
and other countries and between and among various States of the
United States, of drugs and medicinal preparations intended for
use in the treatment of the same ailment or condition of the human
body as that for which the product of said Cinchona Institute of
Amsterdam, Holland, is intended.
PAR. 4. In the course and conduct of its business, the respondent,
Cinchona Products Institute, Inc., acting for and on behalf of its
principal, as aforesaid, has disseminated and is now disseminating

l'
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and has caused and is' now causing the dissemination of false advertisements concerning said product by the United States mails and by
various other means in commerce, as commerce is defined in the
Federal Trade Commission Act; and respondent has also disseminated and is now disseminating and has caused and is now causing
the dissemination of false advertisements concerning said product,
by various means, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of said product in
commerce, as commerce is defined in the Federal Trade Commission
Act.
, Among and typical of the false, misleading, and deceptive statements and representations contained in said false advertisements
disseminated and caused to be disseminated, as hereinabove set forth,
by the United States mails, by advertisements in newspapers and
periodicals and by pamphlets, circulars, and other advertising literature, are the following:
.
QUININE

* * *

is the only cheap, safe and certain remedy.
the only dependable tr-eatment for malaria is quinine •

* •.

PAR. 5. Through the use of the foregoing representations and others
of similar import not specifically set out herein the respondent represents, directly or by implication, that said drug quinine constitutes
a certain cure or remedy for malaria; that it is in all cases safe for
Use; that it is the only treatment for malaria which is inexpensive
and dependable.
PAR. 6. The foregoing representations are grossly exaggerated,
false and misleading. 'While the drug quinine possesses therapeutic
value in the treatment of malaria, it is not effective in all cases.
Said drug is not in all cases safe for use, as it may cause in some cases
toxic conditions manifested by skin rashes, ringing in the ears, and
dizziness. The use of quinine by women in the latter stages of
pregnancy may precipitate miscarriage. Quinine is not the only
tr:atment for malaria which is inexpensive and dependable, there
hemg other drugs and medicinal preparations which constitute dependable treatments for malaria and which are inexpensive.
PAR. 7. The respondent further represents, through the use of the
w.ord "Institute" in its corporate name and by other representations
disseminated in the manner herein set forth, that it is a nonprofit
organization whose purpose is the promotion of learning and research.
· In truth and in fact, respondent is not such an organization, but is
a commercial enterprise whose sole purpose is the promotion of the
sale of its principal's product.

,,
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PAR. 8. There are among the competitors of said Cinchona Institute of Amsterdam, Holland, those who do not misrepresent their
business status or the therapeutic value of their products.
PAn. 9. The use by the respondent of said fa\se, deceptive, and
misleading representations, disseminated as aforesaid, has had and
now has the tendency and capacity to, and does, mislead and deceive
n. substantial portion of the purchasing. public into the erroneous and
mistaken belief that such false representations are true. As a result
of such erroneous and mistaken belief, engendered as herein set forth,
the purchasing public has been induced to purchase, and has purchased, substantial quantities of the product of respondent's principal,
~aid Cinchona Institute of Amsterdam, Holland. Thereby trade has
been diverted unfairly to said Cinchona Institute of Amsterdam,
Holland, from its competitors, and in consequence thereof substantial
injury has been done by respondent to competition in commerce between the United States and foreign countries and between and
among the various States of the United States.
PAR. 10. The aforesaid acts and practices of the respondent as
herein alle-ged are all to the prejudice and injury of the public and
of the competitors of respondent's said principal, Cinchona Institute of Amsterdam, Holland, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGs AS To THE FAars, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 3rd day of December 1940,
issued and thereafter served its complaint in this proceeding upon
the said respondent, Cinchona Products Institute, Inc., a corporation,
charging it with the use of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in
-violation of the provisions of said act. On December 21, 1940, the
respondent filed its answer in this proceeding. Thereafter a stipulation was entered into whereby it was stipulated and agreed that a
statement of facts signed and executed by Eugene R. Pickrell, attorney for respondent, and ·w. T. Kelley, chief counsel for the Federal
Trade Commission, subject to the approval of the Commission, may
be taken as the facts in this proceeding in lieu of testimony in sup- ·
port of the charges stated in the complaint or in opposition thereto,
and that the said Commission may proceed upon said statement of
facts to make its report, stating its findings as to the facts and its

l
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conclusion based thereon (subject to an unexercised reservation with
respect to the filing of briefs and oral argument) and, further, that
the filing of a report upon the evidence by the trial examiner was
expressly waived. Thereafter this proceeding regularly came on
for final hearing before the Commission on said complaint, answer,
u.nd stipulation, said stipulation having been approved, accepted, and
filed; and the Commission, having duly considered the same and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes its findings as to the facts and
its conclusion drawn therefrom.
FINDINGS AS TO 'l'HE FACTS

PARAGRAPH 1. Respondent, Cinchona Products Institute, Inc., is
a corporation chartered, organized, and existing under and by virtue
of the laws of the State of New York, with its principal office and
place of business located at 10 Rockefeller Plaza, New York, N. Y.
Respondent is a wholly owned subsidiary of Naamlooze Vermootschap
Serband Veem, Amsterdam, The Netherlands, and N aamlooze
Vermottschap Combinatie Voochemische Industrie, Amsterdam, The
Netherlands. These two Dutch concerns are controlled by and affiliated with a foreign unknown corporation, engaged in the sale and
distribution to the United States of a drug known as quinine.
PAn. 2. Respondent, owned by-the two Dutch concerns controlled
by and affiliated with a foreign unknown corporation, as above stated,
has been engaged in the business of disseminating advertisements as
hereinafter set forth, designed to promote the sale and distribution
in the United States of a drug known as quinine, which is intended
and recommended by respondent for use in the treatment of malaria.
PAn. 3. The drug quinine advertised by the respondent and prouuced by the unknown affiliated foreign corporation is now, and at
all times mentioned herein has been, sold by the said unknown affiliated foreign corporation to purchasers located in the United States
of America, which purchasers are in substantial competition with
other corporations, and with individuals and firms engaged in the
sale and distribution in commerce between and among the various
States of the United States of medicinal prt>parations other than
quinine for use in the treatment of malaria.
PAn. 4. In the course and conduct of its business and for the purpose of inducing the purchase of and increasing the demand for and
Use of quinine in the United States, respondent, by means of pamphlets, circulars, and other advertising literature disseminated in
commerce among and between the various States of the United States
to prospective purchasers, has made representations concerning the
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efficacy of the drug quinine as the only cheap, safe, and certain cure
or remedy and the only dependable treatment for malaria. Among
and typical of representations made by respondent are the following:
QUININE

•

•

is the only cheap, safe and certain remedy.
• the only dependable treatment for malaria is quinine

•

•

•

PAR. 5. Through the use of the foregoing representations and
others of similar import not specifically set out herein, the respondent represents, directly or by implication, that said drug, quinine,
constitutes a certain cure or remedy for malaria; that it is in all
cases safe for use; that it is the only treatment for malaria which
is inexpensive and dependable.
PAR. 6. The foregoing representations are not true.
While the
drug, quinine, possesses therapeutic value in the treatment of malaria,
it is not effective in all cases. Said drug is not in all cases safe for
use as it may cause in some cases toxic conditions manifested by skin
rashes, ringing in the ears and dizziness. The use of quinine in
excessive doses-by women in the latter stages of pregnancy may precipitate miscarriage. Quinine is not the only treatment for malaria
which is inexpensive and dependable, there being other drugs and
medicinal preparations which constitute dependable treatments for
malaria and which are also inexpensive.
PAR. 7. The use by the respondent of the misleading representations disseminated as aforesaid has had the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that such representations
were true. As a result of such erroneous~ and mistaken belief, engendered as herein set forth, the purchasing public has been induced
to purchase, and has purchased, substantial quantities of the drug
quinine. Consequently, the sale to purchasers in the United States
of the drug quinine by the said foreign unknown corporation has
been increased. Thereby trade has been diverted unfairly to certain
corporations, individuals, and firms in the United States who purchase said drug quinine from said foreign unknown corporation
which is affiliated with the two corporations which, in turn, own the
respondent herein.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of
respondent, and a stipulation as to the facts entered into between
Eugene R. Pickrell, attorney for respondent herein, and W. T. Kelley, chief counsel for the Commission, which provides, among other
things, that without further evidence or other intervening procedure
the Commission may issue and serve upon the respondent herein
findings as to the facts and conclusion based thereon, and the Commission having made its findings as to the facts and its conclusion that
said respondent ha,s violated the provisions o£ the Federal Trade
Commission Act.
It is ordered, That respondent Cinchona Products Institute, Inc.,
a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, do forthwith
cease and desist from, directly or indirectly:
1. Disseminating, or causing to be disseminated, any advertisement by any means in commerce, as "commerce" is defined in the
Federal Trade Commission Act, which advertisement represents,
directly or through inference, that the drug quinine, or any prodUct of substantially similar composition or possessing substantially
similar properties, whether sold under the same name or under any
other name, constitutes a certain cure or remedy £or malaria, that it
is in all cases safe for use, or that it is the only treatment for malaria
which is inexpensive and dependable.
2. Disseminating, or causing to be disseminated, any advertisement by any means for the purpose of inducing, or which is likely
to induce, directly or indirectly, the purchase of said product in
commerce, as "commerce" is defined in the Federal Trade Commission Act, which advertisement contains any of the representations
prohibited in paragr,aph 1 hereof.
It is further ordered, That said respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which
it has complied with this order.
·
·
It is further ordered, That paragraph 7 o£ the complaint be, and
the same hereby is, dismissed.
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IN THE MATI'ER OF

THE GERRARD COMPANY. INC., AND AMERICAN STEEL
& WIRE COMPANY
COMPLAINT, FINDINGS, A~D MODIFIED ORDER IN REGARD TO TilE ALLEGED
VIOLATION OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914

Docket 3498.

Complaint, July 19, 1938-De_cision, Aug. 20, 1941

DEALING ON ExcLUSI\'.E AND TYING BASIS-CLAYTON ACT,

SEC. 3-FIELDS OE

COMPETITION-IF MODERN AND SPECIALIZED SERVICE FRACTIONAL PART 0NL'Y
OF

OLDER

GENEJRAL

FIELD--WHETHER

SUBSTANTIAL

COMPETITIVE

EFFECT

PossiBLI!l.
As respects a contention that metal tying machines constitute such a small
part of the entire tying field that the practice of the leading tying
machine concerns can have no substantial effect upon competition in that
field, it is to be noted that most of the devices and methods used for
tying purposes-such as rope, twine, gummed tape, etc., tools for metal
reinforcing such as pliers, nippers, twisting bars, and hammer and nails,
and including also prefabricated containers which either do not need
reinforcing or are reinforced in the process of manufacture-are of a
more or less primitive or outmoded nature and, in many instances, are
being supplanted by modern tying machines, such as those made by the
instant concern and others. The very existence of the tying machine
industry, in fact, depends upon its ability to convince shippers that the
tying machine is an improvement over such other methods. That it bas
been able to make substantial inroads into the tying field and to supplant
the more primitive methods in many instances, is attested by its steady
and rapid growth.
DEALING ON

ExCLUSIVE AND TYING

BASIS-CLAYTON

AcT,

~EC.

3-WHETHER

"LINE OF COMMERCE"-TYING Jl.iACHINES.

The tying machine industry constitutes a field distinct from the general tying
field, and is a line of commerce within the meaning of the Clayton Act
DEALING ON EXCLUSIVE AND TYING BASIS-CLAYTON ACT, SEC. 3-RESTRICTIVE
CoNDITIONS-IF PRACTICAL En'ECT TO PRJ<:CLUDE.

LESSEES' USE OF SUPPUES,

ETC., OF LESSOR'S COMPETITOR.

\Vhile the form of a lease contract used by lessor company in leasing its metal
tying machines, providing that no wire other than that supplied by the
company should'be used ln the uperatlon of the machine and that, in the
event of a breach of said condition, lessee's right to possess or use a
machine should terminate forthwith, did not expressly provide that lessees
of its machines and appliances should not use the wire of its competitiors,
the practical effect of said condition was to preclude such lessees from
using competitors' wire.
DElALING

ON

EXCLUSIVE AND

MACHINES

PERFORMING

TYING BASIS-CLAYTON
MODERN

SPECIALIZED

ACT,

SERVICE

SEC.
IN

3--LEASE OF

OLDER

FIELD ON CONDITIONS PRECLUDI:'W UsE OF COMPETITORS' SUPPLIES,

GENERAL
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Where a manufacturer of wire tying' machines or appliances, doing approximately 40 percent of the business in the United States in fiat band or
strap machines and constituting 1 of the 3 leading companies In the
industry which together, out of some 10 or 15 in the United States, controlled about three-fourths of the business of furnishing tying machines;
engaged in the interstate sale and distribution of steel tying wire which
it purchased from various sources but mainly from its parent company,
manufacturer thereof, leasing its machines only, without profit and frequently at a net loss, as did, the aforesaid other two leading companies, ami
having as its sole purpose the sa.le of steel strapping or wire used in the
machines' operation, gross receipts from which sales were in excess of
30 times its receipts from the leasing of the machinesLeased its said machines upon the condition that no wire other than that supplied by it should be used therewith, and that in the event of a breach of
said condition the right of the lessee to possess or use the machine should
terminate forthwith and the·company should have the right to repossess it
and to enter upon the premises of the lessee for that purpose, and thereby
excluded from the market numerous parties who, in the absence of such
restriction, would be potential purchasers of tying wire from its competitors, and restricted and contracted competition in the tying wire market
in direct proportion to the extent to vhich it was successful in leasing its
machines under such restrictive ugreements;
Effect of which practice, materially increased as a part of the cumulative effect
upon competition of the practices of said three leading companies, might be
to substantially lessen competition in line of commerce aforesaid:
Held, That, through use of acts and practices described, said corporation and
its parent company violated Section J of the Clayton Act.

Before Mr. Charles F. Diggs, trial examiner.
'Mr. George W. Williams for the Commission.
l(napp, Allen&: Cushing, of Chicago, Ill., for respondents.
CoMPLAINT
The Federal Trade Commission, having reason to believe that The
Gerrard Co., Inc., a corporation, and the American Steel and ·wire
Co .., a corporation, hereinafter referred to as respondents, have violated, and are now violating, the provisions of section 3 of the act of
Congress entitled "An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved
?ctober 15, 1Dl4, and commonly known as the Clayton Act, hereby
ls~ues this its complaint against said respondents and states its charges
With respect thereto as follows, to wit:
PARAGRAPH 1. Respondent, The Gerrard Co., Inc., is a corporation
organizeJ, ex,isting and doing business unJer and by virtue of the
laws of the State of Delaware, having its principal office and place
of business at 2915 ·west Forty-seventh Street, in the city of Chicago,
State of Illinois, and branch offices nnd places of business located in
43::i326"'-42-,·oi. 33--66
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New York, State of New York, Pittsburgh, State of Pennsylvania,
New Orleans, State of Louisiana, Los Angeles and San Francisco,
State of California, Portland, State of Oregon, and Seattle, State
of Washington. It is now., and for many years last past has been,
engaged in the business of manufacturing wire-tying machinbs and
equipment, the leasing and licensing thereof, the servicing of the
same, and the selling and supplying of steel tying-wire used in the
operation thereof, said machine and wire being used by lessees,
licensees, or vendees in the tying or binding of boxes, packages, and
bundles. In connection with the making of such leases and license
agreements, the respondent, the Gerrard Co .., Inc., has caused, and
still causes, said machines and equipment when leased, or licensed,
and the said wire when sold, to be transported from its principal
place of business or its branch plants located in Brooklyn, N. Y.,
McKee's Rocks, Pa., Chicago, Ill., or New Orleans, La., through and
into other States of the United States and the District of Columbia,
to the aforesaid lessees, licensees, and vendees, and there is now, and
has been for more than 3 years last past, a constant current of trade
and commerce in said products between and among the various States
of the United States, the Territories thereof, and in the District of
Columbia.
In the course and conduct of its said business, said respondent has
been, for more than 3 years last past, and now is, in competition with
other firms, partnerships, and corporations, and with individuals,
engaged in the leasing and licensing of wire-tying machinery and
equipment, and in the selling of wire used in the operation thereof,
as aforesaid, in commerce between and among the States of the
United States and in the District of Columbia.
Said respondent is now., and for more than 3 years last past has
been, the largest manufacturer and distributor of wire-tying machines
and equipment and tying-wire used in connection therewith in the
United States, and now occupies a dominant position in said industry,
and is one of the largest in the whole tying-machine and tying-wire
business in the United States.
PAn. 2. Respondent, American Steel and Wire Co. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey, with its office and principal place
of business in the Rockefeller Building, Cleveland, Ohio. It is now,
and has been for many years last past, engaged, among other things,
in the manufacturing and selling of steel tying wire used in the
operation of the tying machines mentioned and referred to in
paragraph 1 hereof.
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PAR. 3. The respondent, The Gerrard Co., Inc., in the course and
conduct of its said business, hereinbefore described in paragraph 1,
has leased and licensed, and is now leasing and licensing, its said
machines and equipment for use in the several States and territories
of the United States, and in the District of Columbia, on the condition, agreement, or understanding that the lessees or licensees or
other users thereof will not use the tying wire of any of the competitors of the respondent The Gerrard Co., Inc., and on the further
condition, agreement, or understanding that if such lessees or licensees
should use any tying wire in the operation of any of said machines
and equipment other than that purchased from or supplied by the
said respondent The Gerrard Co., Inc., the right to the use and
Possession of such machines and equipment shall forthwith terminate
and said machines and equipment may be thereafter immediately
repossessed by said respondent, and at once removed from the
premises of such lessees or licensees.
PAR. 4. The effect of said leases or licenses, on the said condition,
agreement, or understanding set forth in paragraph 3 hereof may be
to substantially lessen competition in commerce in the leasing of
tying machines and the sale of the tying wire hereinbefore de£cribed,
between respondents and said competitors or tend to create a monopoly in respondents in commerce between and among the various
States of the United States and in the District of Columbia, in said
products.
PAR. 5. Respondents, The Gerrard Co.; Inc., is, and since September 1!)36 has been, through the ownership of both its stock and assets,
wholly owned by the respondent American Steel and Wire Co., as
aforesaid, and through such ownership the said American Steel and
Wire C~. has complete and entire power and control over the business
and various practices and business methods of the respondent The
Gerrard Co., Inc., which said practices and methods of leasing or
licensing its said wire-tying machines, as in this complaint s~t forth,
are known to respondent American Steel and Wire Co., or, by the
exercise of reasonable care and diligence, could and therefore should
be well known to it, and therefore, said respondent American Steel
and ·wire Co. is jointly responsible with said respondent The Gerrard
Co., Inc., for the existence and continued existence of all of said acts,
Practices and methods so employed and engaged in by the said
respondent The Gerrard Co. Inc.
PAR. 6. The aforesaid acts, practices, and methods of respondent
constitute a violation of the provisions of section 3 of the hereinabove
mentioned act of Congress entitled, "An act to supplement existing
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laws against unlawful restraints and monopolies, and for other
purposes," approveu October 15, 1914.
REPORT, FINDIXGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of that ceftain act of the Congress
of the United States entitled, "An act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,"
approved October 15, 1914, commonly known as the Clayton Act,
the Federal Trade Commission on July 19, 1938, issued and subsequently served its complaint in this proceeding upon the respondents,
The Gerrard Co., Inc., a corporation, and American Steel & Wire Co.,
a corporation, charging them with the violation of the provisions
of section 3 of said act. After the issuance of said complaint and
the filing of respondents' answers thereto, testimony and other evidence in support of the allegations of the complaint were introduced
by George '\V. Williams, attorney for the Commission, and in opposition to the allegations of the complaint by Knapp, Allen and Cushing,
attorneys for the respondents, before trial examiners of the Commission theretofore duly designated by it, and the testimony and other
evidence were duly recorded and filed in the office of the Commission.
Also, stipulations as to certain of the facts involved in the proceeding
were entered into between the attorney for the Commission and the
attorneys for the respondents, which stipulations were duly recorded
in the record of the proceeding. Thereafter, the proceeding regularly
came on for final hearing before the Commission on the complaint,
the answers thereto, testimony and other evidence, stipulations as
to certain of the facts, repo~t of the trial examiners upon the evidence
and the exceptions thereto, briefs in support of the complaint and in
opposition thereto, and oral argument before the Commission; and the
Commission having duly considered the matter and being now fully
advised in the premises, makes this its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, The Gerrard Co., Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its principal office and place of
business located at 2915 West Forty-seventh Street, in the city of
Chicago, Ill. Said respondent also maintains branch offices and places
of business in New York, N.Y.; Pittsburgh, Pa.; New Orleans, La.;
Los Angeles. Calif.; San Francisco, Calif.; Portland, Oreg.; and
Seattle, Wash.
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Said respondent is now, and £or many years last past has been,
engaged in the manufacture of wire-tying machines or appliances and
in the leasing of such machines, and in the sale and distribution of
steel tying wire to be used in the operation of such machines.
PAR. 2. In the course and conduct of its business said respondent
causes, and for many years last past has caused, its said machines,
vvhen leased, and its said wire, when sold, to be transported from its
principal place of business in Chicago, Ill., or from its branch plants
located in New York, N. Y; McKee's Rocks, Pa.; and New Orleans,
La., to the parties leasing such machines and purchasing such wire,
.such parties being located in various States of the United States
other than the States in which said shipments originate, and in the
District of Columbia. Said respondent maintains, and at all times
mentioned herein has maintained, a course of trade in its said products in commerce among and between the various States of the United
States and in the District of Columbia.
·
. PAR. 3. There are in the United States other corporations, and
~ndividuals, firms, and partnerships, who have been and are engaged
In the sale, in commerce among and between the various States of
the United States and in the District of Columbia, of steel tying
vvire suitable for use in and with said respondent's machines and
appliances. But for the restrictive conditions in said respondent's
lease contracts, as hereinafter set forth, said respondent would have
been and would now be in active and substantial competition with
such corporations, individuals, firms, and partnerships in the sale
of steel wire to the lessees of said respondent's machines and
appliances.
PAn. 4. Respondent, The Gerrard Co., Inc. (hereinafter referred
to as the Gerrard Co.), was organized in 1927; succeeding to the
business theretofore operated by one A. J. Gerrard as an individual.
'rhe company has always manufactured the machines leased by it,
hut has never manufactured the wire sold by it for use in the machines.
It purchases the wire from various sources and then resells it to the
Users of its machines. During the first Z or 3 years of its business
?Perations the company sold its machines outright, but about 1930
lt discontinued the policy of selling the machines and adopted the
Policy of leasing them exclusively.
The form of lease contract used by the company provides, among
other things, that no wire other than that supplied by the company
shall be used in the operation of the machine. The contract further
Provides that in the event of a breach of this condition the right of
the lessee to possess or use the :machine shall terminate forthwith, and
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the company shall have the right to repossess the machine and to
enter upon the premises of the lessee for that purpose.
The pertinent provisions of the contract are in the following
language:
The Gerrard Company, Inc., offers to furulsh you for the binding, bundllng
nnd stowage work in your plant at (location), its Wire Tying Service which
comprises, supplying such machines and auxiliary equipment as may be needed
and the special tying wire to be nsed in that operation; maintaining the
machines and equipment in operating condition Including complete replacement
when necessary; and furnishing tile advice and counsel of its staff in the
installation and use of the Gerrard Method of Wire Tying. ·
Promptly upon receipt of written request therefor, you will·pay the service
fee specified in the annexed "Terms null Conditions" hereof for each item ot
equipment delivered to you. _
The machines and equipment supplied to you by thfs Company shall be used
only with the special tying wire to be supplied by this Company for that purpose at the schedule of prices specified In the "Terms and Conditions" hereof
nbove referred to and shall be used only for the binding, bundling and stowage
work at your plant or plants above named. * * •
You will have the privilege of returning at any time and without notice,
transportation charges prepaid to Chicago, Illinois, any machine or item of
equipment furnished you by this Company. The return ot all machines and
equipment In your hands will effect a cancellation of this agreement. Thls
Company will promptly refund to you the full amount of the service fee paid
by you on any machine or Item of equipment which may be returned within
one month after date of original shipment.
AIL machines and equipment, and all parts therefor and replacements thereof,
supplied by this Company shall remain the exclusive property of this Company,
and shall be subject at all times to all the terms and provisions hereof, including
the right of this Company to retake and remove th~ same from your possession
upon any default on your part.

•
• • *

•

•

•

*

•

*

your right to possess and/or use said machines and equipment shall
terminate forthwith, as to each and every such machine and Item of equipment,
upon your failure to pay any sums owing to this Company promptly when due,
or in the event tying wire other than that supplied by this Company is used in
the operation of any of the machines or equipment supplied to you hereunder,
nnd this Company reserves the right, at any time after the happening of either
such event, to repossess Itself of any and all such machines and equipment as
may then be in your possession, and shall have the right to enter upon your
said premises for that purpose.
Unless your license and right to the machines and equipment supplied to you
by this Company is earlier terminated, for one or more of the reasons hereinllbove srwcified, you may continue to use the ~nme as long O!'< you uesire so to
do, during all ot which time the obligations ot this Company, wlth respect to
maintenance, repoir and replacement of said machines and equipment, and the
supplying ot wire therefor and the furnishing of advice and counsel, as herelll:
provideu, shall continue in full force and effect.
No alterations In, or attachments to, any such machines and equipment are
to he made by you without the consent, in writing, of an officer ot this Company .

•

•

*

•

*

*

*
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PAR. 5. Respondent American Steel & Wire Co. is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey, with its office and principal place of
business located in the Rockefeller Building, Cleveland, Ohio. Said
respondent is now, and for many years last past has been, engaged in
the manufacture and sale of steel tying wire and strips and bands
Used in the operation of tying machines.
In 1936 the Gerrard Co. became involved in financial difficulties,
and as a result of the adjustment of such difficulties the American
Steel & 'Vire Co. became in effect the owner of the Gerrard Co.,
acquiring some 98 or 99 percent of the capital stock of the Gerrard
Co. The American Steel & Wire Co. was familiar with the form of
contract used by the Gerrard Co. in leasing its machines and was also
familiar with the general policies and practices of the company. No
change, however, was made with respect to the lease contract nor with
respect to any of the general policies or practices of the Gerrard Co.,
nor was any change made in the management of the company, the same
officers being retained.
The Gerrard Co. purchases the major portion of its wire from the
American Steel & 'Vire Co. For example, between January 1, 1937,
and October 31, 1937, the total purchases of wire by the Gerrard Co.
from all sources amounted to $763,021.82, and of this total, the
Purchases from the American -8teel & 'Vire Co. amounted to
$417,789.04.
.
PAR. 6. Tying machines are divided into two general classes, those
Which use flat strips or bands of steel, commonly called steel strapping,
and those which use wire. The general purpose of the machines is
the reinforcement of boxes, bales, bundles, packages, etc., so that such
containers and their contents may be transported or stored more
effic~ently and with greater safety and satisfaction. Essentially, the
lnachines perform two operations: first, the tightening or tensioning
of the wire or strapping around the oundle, and second, the tying or
fastening of the wire or strapping.
PAn. 7. Tying machines were first used in the United States about
25 Years ago. Since that time the development of the industry has
he~n fairly steady and rapid. There are now approximately 100,000
tying machines·in use in the United States, of which about 80,000 are
flat band or strap machines and about 20,000 are wire machines. The
gross volume of business done by the industry, including both machines
and supplies (wire and strapping), is approximately $9,000,000 pe'r
Year.
PAn, 8. At the present time there are some 10 to 15 companies in
the United States engaged in the furnishing of tying machines.

I,.

1044

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F.T. C.

Approximately three-fourths of the business, however, is confined
to 3 companies, these being the Acme Steel Co. (respondent in the
Commission's proceeding under Docket No. 3818), the Signode Steel
Strapping Co. (respondent in the Commission's proceeding under
Docket No. 3688), and the Gerrard Co., respondent in the present case.
The Acme and Signode companies each do approximately 30 percent
of the total volume of business in the industry, while the Gerrard Co.
does approximately 17 percent of the total volume.
The Acme Co. deals in flat band or strap machines exclusively. The
Signode Co. deals in both strap and wire machines. ' The Gerrard
Co. confines its business entirely to wire machines. In this field (wire
machines) the Gerrard Co. does approximately 40 percent of the total
volume of business.
Like the Gerrard Co., the Acme and Signode companies lease their
machines and do not sell them outright. The lease agreements used
oy both of these companies contain conditions prohibiting the le!;!see
:from using in the machine any strapping or wire other than that
supplied to the lessee by the company furnishing the machine.
PAR. 9. None of these three companies makes or undertakes to make
any profit on the machines themselves. In fact, the supplying and
servicing of the machines is frequently done at a net loss to the companies. The sole purpose of supplying the machines is to sell the steel
strapping or wire used in their operation. Illustrative of this is the
fact that the gros~ revenue received by the Gerrard Co. from the leasing of its machines during the period from June 1938 to June 1939,
amounted to only about $40,000, whereas the gross revenue received
by the company :from the sale of wire for its machines during the
same period amounted to approximately $1,460,000.
PAR. 10. There is testimony in the. record from a number of users
of tying machines, some of whom use the machine of tl;le Gerrard Co.
exclusively and some of whom use both the Gerrard machine and
other machines. Several of these witnesses testified that they would
prefer to buy the wire or strapping for their machines in the open
market rather than be restricted to the purchase of wire or strapping
from the respective companies furnishing the machines; that they
had been approached by representatives of concerns selling tying ~ire,
but that they had been unable to entertain offers from such concerns
because of the restrictive conditions in their lease agreements.
Other witnesses testified that they thought it preferable to obtain
both machine and wire from the same source so as to preclude any.
attempted division of responsibility in the event the results obtained
from the use of the machine were unsatisfactory. According to these
witnesses, when the wire is obtained from a source other than the
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company supplying the machine, there is a tendency on the part of the
manufacturer of the machine to attribute any unsatisfactory results
to the wire, and likewise there is a tendency on the part of the
manufacturer or seller of the wire to place the blame on the machine.
Other users of tying machines were of the opinion that the matter
of avoiding a division of responsibility was of little consequence.
Some of these witnesses were using, along with machines leased under
contracts containing restrictive conditions, other machines which had
been purchased outright nnd which were free from any restrictions
as to the purchase of wire. As to these latter ma"Chines these users
Were in fact buying their wire in the open market, although they
Were observing the terms of their contracts insofar as the leased
machines were concerned.
Even those witnesses who attached importance to the matter of
avoiding a division of responsibility, testified that in the absence of
restrictive conditions in their lease contracts, they would consider
offers from concerns other than those supplying the machines; that
they would be inclined to purchase from such outside sources if they
found the material to be satisfactory and if the prices quoted were
low enough to offset the point as to avoiding a division of
responsibility.
PAR. 11. There is testimony to the effect that the wire sold by the
Gerrard Co. for use in its maehines is manufactured according to
specifications furnished by the company, and that the wire has certain
characteristics as to tensile strength, ductility, finish, etc. It is,
however, undisputed that there is in the market and available at all
times an ample supply of tying wire suitable for use in the Gerrard
Co.'s machines, and that such wire will produce satisfactory results
When used in such machines in the usual and normal manner. In
fact, such wire may be obtained from some of the mills supplying
the Gerrard Co.
Much of this wire which is suitable for use in the Gerrard Co.'s
lllachines is for sale by concerns which do not manufacture, sell, or
lease tying machines. These concerns have attempted to sell such
Wire to users of the Gerrard Co.'s machines but have found themselves precluded because of the restrictive conditions in the company's
lease contract.
PAR. 12. The Commission finds that the practice of the Gerrard
Co. in requiring that the lessees of its machines use in such machines
no wire other than that supplied by the company, results in the
e:x:clusion from the market of numerous parties who, in the absence
of such restriction, would be prospective and potential purchasers

I
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of tying wire from the company's competitors. Competition in the
tying wire market is restricted and contracted in direct proportion
to the extent to which the Gerrard Co. is successful in leasing its
machines under agreements containing such restrictive conditions.
PAR. 13. It is contended by the Gerrard Co. that metal-tying machines constitute such a small part of the entire tying field that the
practice of the company and of the other leading tying machine
concerns can have no substantial effect upon competition in that field.
In support of this contention it is pointed out that there are many
devices which can be and are used for tying purposes, such as rope,
twine, gummed tape, etc., and that even where metal reinforcing is
desired there are many tools and devices which are used in doing the
work, such as pliers, nippers, twisting bars, and hammer and nails.
It is further pointed out that many shippers use preformed or prefabricated boxes or containers which either do not need reinforcing
or which are reinforced in the process of manufacture.
PAR. 14. Most of the devices and methods referred to, however,
are of a more or less primitive or out-moded nature and in many
cases are being supplanted by modern tying machines such as those
manufactured by the Gerrard Co. and the other tying machine concerns. In fact, the very existence of the tying-machine industry
depends upon its ability to convince shippers that the tying machine
is an improvement over these other methods. That the industry
has been able to make substantial inroads into the tying field and to
supplant the more primitive methods in many instances is attested
by the steady and rapid growth of the industry.
PAR. 15. The Commission is of the opinion from the evidence, and
finds, that the tying machine industry constitutes a field distinct
from the general tying field, and that it is a line of commerce within
the meaning of the Clayton Act.
PAR. 16. "While the restrictive condition in the Gerrard Co.'s contract does not expressly provide that the lessees of the company's
machines and appliances shall not use the wire of the company's
competitors, the practical effect of such condition is to preclude such
lessees from using such wire. The Commission further finds that
the effect of such restrictive condition, under the circumstances set
forth herein, has been, is, and may be,. to substantially lessen compe·
tition in the aforesaid line of commerce. Such effect is materially
increased by reason of the fact that it forms a part o£ the cumulative
effect of the practices o£ the three leading companies in the tying
machine industry upon competition in said line of commerce.
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CONCLUSION

Through the use of the acts and practices described herein the
respondents have violated and are now violating section 3 of the act
of the Congress of the United States entitled, "An act to supplement
e:1risting laws against unlawful restraints and monopolies, and for
other purposes," commonly known as the Clayton Act.
MODIFIED ORDER TO CEASE AND DESIST

1

.This proceeding having been heard by the Federal Trade Comnnssion upon the complaint of the Commission, the answers of respondents, stipulations as to certain of the facts, testimony and
other evidence taken before trial examiners of the Commission theretofore duly designated by it, in support of the allegations of said
complaint and in opposition thereto, report of the trial examiners
Upon the evidence and the exceptions thereto, briefs filed herein,
and oral arguments by George \V. \Villiams, attorney for the Commission, and by Knapp, Allen and Cushing, attorneys for the respondents, and the Commission having made its findings as to the
facts and its conclusion that said respondents have violated the
Provisions of that certain act of the Congress of the United States
entitled, "An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October
15, 1914, commonly' known as the Clayton Act.
It is ordered, That the respondents, The Gerrard Co., Inc., a corPoration, and American Steel & ·wire Co., a corporation, and their
officers, representatives, agents, and employees, directly or through
any corporate or other device, in. connection with the leasing, sale,
or making of any contract for the sale, of respondents' machines and
appliances in commerce, as "commerce" is defined in the Clayton Act,
do forthwith cease and desist from:
1. Leasing, selling, or making any contract for the sale of, respondents' machines or appliances on the condition, agreement or
understanding that the lessee or purchaser thereof shall not use in
or. with such machines or appliances any wire other than that ac<}.Uired from respondents, or from any other source designated by
respondents.
2. Enforcing, or continuing in operation or effect, any condition,
agreement, or understanding in or in connection with any existing
!ease or sale contract, which condition, agreement or understanding
18
to the effect that the lessee or purchaser of respondents' machines

--1

Order published as modified as of October 29, 1941.

1048

FEDERAL TRADE COMMISSION DECISIONS

Order

33 F. T. C.

or appliances shall not use in or with such machines or appliances
any wire other than that acquired from respondents.
It is further ordered, That said respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have compJied with this order.
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IN THE MATTER OF

SIGNODE STEEL STRAPPING COMPANY
COMPLAINT, FINDlNGS, A.ND MODIFIED ORDER I:>< REGARD TO THE ALLEGED
VIOLATION OF SEC. 3 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914

Docket 9688.

Complaint, Jar~. 16, 1999-Decision, Auq. 20, 1941

DEAUNQ ON EXCLUSIVE AND TYING llAsrs-cLAYION

ACT,

SE:C.

3-FIELDS OF

COMPETITION-IF l\IODERN AND SPECIALIZED SERVICE FRA<!TIONAL PART ONLY
OF OLDER
POSSIBLE.

GENERAL

FIELD-WHETHER

SUBSTANTIAL

COMPF.TITIYE

EFFECT

As respects a contention that metal tying machines constitute such a small
Part of the entire tying field that the practice of the leading tying machine
concerns can have no substantial effect upon competition in that field, it
is to be noted that most of the devices and methods used for tying pur-.
DOses--such as rope, twine, gummed tape, etc., tools for· metal reinforcing such
as pliers, nippers, twisting bars, and hammer and nails, and including
also prefabricated containers which either do not need reinforcing or are
reinforced in the process of manufacture-are of a more or less primitive
or outmoded nature and, in many instances, are being supplanted by
modern tying machines, such as those made by the instant concern and
others. The very existence of the tying machine industry, in fact, d~ends
upon its ability to convince shippers that the tying machine is an imProvement over such other methods. That it has been able to make substantial inroads into the tying fieid and to supplant the more primitive
methods in many instances, is attested by its steady and rapid growth.
DI!IA:XNG

ON ExcLUSIVE AND TYING BAsis-cLAYION

ACT,

SEc.

3--WHETHER

LINE OF COMMERCE"-TYING MACHINES.

The tying machine industry constitutes a field distinct from the general tying
field, and is a line of commerce within the meaning of the Clayton Act.
DEAUNG ON EXCLUSIVE. AND TYING llASis-CLAYTON ACT, SEC. 3-llESTRICTIVE
CON'DITIONS-!F PRACTICAL EFFECT TO PRECLUilE.

LESSEES' USE OF SUPPLIES,

\V ,ETc., OF LESSOR'S COMPETITOR.
.
lnle the form of a lease contract used by lessor company in leasing its metal
tying machines, providing that no wire other than that supplied by the
company should be used In the operation of the machine and that, in the
event of a breach of said condition, lessee's right to possess or use a
machine should terminate forthwith, did not expressly provide that lessees
of its machines and appliances should not use the wire of its competitors,
the practical effect of said condition was to preclude such lessees from
Using competitors' wire.
DEALING

ON

ExCLUSIVE AND TYING llAsis--CLAYTON ACT,

SEC.

3--LEASE OP'

MACHINES PERFORMING l\IODERN SPECIALIZED SERVICE IN OLDER GENERAL FIELD
ON CONDITIONS PRECLUDING USE OF COMPETITORS' SUPPLIES,

Where a corporation engaged in the manufactm·e and Interstate purchase and
sale of steel tying wire and strapping, and in the manufacture of five
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general classes of machines and appliances for use in stretching such wire
or strapping and tying the ends to make shipping units, which, excepting
only electric wire tying machines put·chased by it for resale, it leased to
lessees In other states, for revenues constituting only a fractional part of
those received from the sale of wire and strapping, which constituted the
primary purpose of the leasing; doing from twenty to thirty percent of the
total business in the industry, and, along with 2 other companies out of
some 12 in the United States, controlling from two-thirds to three-fourths
of such business and, like said two, leasing its machines onlyLeased Its said machines upon the condition that no wire other than that supplied by it should be used therewith, and thereby excluded from the market
numerous parties who, in the absence of such restriction, would be potential purchasers of tying wire from its competitors, and restricted competition in the tying wire market in direct proportion to the extent to which
It was successful in leasing its machines under such agreements;
With the result that the effect of such restrictive condition, under the circumstances set forth, materially Increased as a part of the cumulative effect
upon competition of the practices of said three leading companies, might be
to substantially lessen competition in the line of commerce concerned:
Held, That such acts and practices constituted violations of section 3 of the
Clayton Act.

J.llr. George 1V. Williams for the Commission.
Davies, Richberg, Beebe, Busick & Richardson, of 'Vashington,
D. C,, and Scott, MacLeish & Falk, of Chicago, Ill., for respondent.
Col\IPLAIN'r
The Federal Trade Commission, having reason to believe that
Signode Steel Strapping Co., a corporation, hereinafter referred to
as respondent, has violated, and is now violating the provisions of
section 3 of the act of Congress entitled "An Act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes," approved October 15, 1914, and commonly known as
the Clayton Act, hereby issues this its complaint against said respondent ana states its charges with respect thereto as follows, to wit:
PARAGRAPH 1. Respondent, Signode Steel Strapping Co., is a corporation organized, existing, and doing business under and by virtue
of the laws of the State of Delaware, having its principal office and
place of business at 2GOO Northwestern A venue in the city of Chicago,
State of Illinois, and branch offices and places of business located in
New York, State of New York; Boston, State of Massachusetts;
Philadelphia, State of Pennsylvania; Cleveland, State of Ohio; and
San Francisco, State of California. It is now, and for many years
last past has been, engaged in the business of processing and selling
flat steel strapping used in the wrnpping and bundling of boxes and
packages, together with the manufacture 1 sale, leasing, servicing, and
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the licensing of the use of patented tools used in the stretching and
fastening of said flat steel strapping. It is also now, and for many
years last past has been, engaged in the purchase, sale, leasing, and
servicing of wire-tying machines and the selling and supply of steel
tying wire used in the operation thereof, said machine and wire being
used by the lessees or vendors in the tying and bundling of boxes
and packages. In connection with the making of such leases, licenses,
agreements, and sales the resp6ndent has caused and still causes said
tools and machines, when leased, licensed, or sold, and the flat steel
~trapping arrd the steel tying wire, when sold, to be transported from
1ts principal place of business or its branch plants located in New
Y ark, N. Y.; Boston, Mass.; Philadelphia, Pa.; Cleveland, Ohio;
and San Francisco, Calif., through and into other states of the
United States and the District of Columbia to the aforesaid lessees,
licensees, and vendees, and there is now, and has been for more than
9 years last past, a course of trade in commerce between and among
~he various States of the United States, the Territories thereof, and
In the District of Columbia.
There are in the United States, and have been during the time
l'espondent has bee,n in business, other corporations, firms, partnerships, and individuals who have been and are engaged in the sale
Of steel strapping and wire in commerce among and between the
several States, which strapping and wire are suitable for and may be
Used in and with respondent's machines and tools; and with whom,
hut for the restrictive condition of respondent's contracts of license
and lease, as hereinafter set forth, respondent would have been and
Would now be in active, substantial competition in the sale of steel
strapping and wire to the vendees, licensees, and lessees of respond~'nt's machines and tools.
Said respondent is now and for more than 9 years lust past has
been one of the largest manufacturers and distributors, licensors, lessors, and servicers of steel strapping, fastening and stretching tools,
and flat steel strapping used in connection therewith, and also one
of the largest vendors and distributors, lessors, and servicers of wiretying machines and the steel wire used in connection therewith and
now occupies a. dominant position in said industry.
PAn. 2. The respondent in the course and conduct of its said business hereinabove described in paragraph 1, has leased and licensed
and is now leasing and licensing the tlse of its said steel strapping,
~astening and stretching tools and the distributing and leasing of
lts said wire-tying machines and equipment for use in the several
States and territories of the United "States and the District of Colum-

'
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bia, on the condition, agreement or understanding that the lessees
or licensees or other users thereof will not use the flat steel strapping
or the steel tying wire of any of the competitors of respondent, and
on the further condition, agreement or understanding that, if such
lessees or licensees should use any steel strapping or tying wire in
the operation of any of said tools, machines and equipment other
than that purchased from or supplied by the said respondent, the
right to the use and possession of such tools, machines, and equipment
shall forthwith terminate and said tools, machines, and equipment
may be thereafter immediately repossessed by said respondent, and
at once removed from the premises of such lessees or licensees.
PAR. 3. The effect of said leases and licenses on the condition,
agreement, or understanding set forth in paragraph 2 hereof, may be,
has been, and is, to substantially lessen competition between responent and said competitors, and to tend to create a monopoly in
respondent, in the sale, to vendees, licensees, and lessees of respondent's machines and tools, of steel strapping and wire in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 4. The aforesaid acts, practices, and methods of respondent
constitute a violation of the provisions of section 3 of the hereinabove
mentioned act of Congress entitled "An Act to supplement existing
laws against unlawful restraints and monopolies and for other
purposes," approved October 15, 1914.
REPORT, FINDINGS AS TO THE FACTS, AND

ORDER

Pursuant to the provisions of that certain act of the Congress of
the United States entitled, "An ad to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,"
approved October 15, 1914, commonly known as the Clayton Act,
the Federal Trade Commission on January 16, 1939, issued and subsequently served its complaint in this proceeding upon the respondent,
Signode Steel Strapping Co., a corporation, charging it with the
violation of the provisions of section 3 of said act. After the issuance of said complaint and the filing of respondent's answer thereto,
a stipulation as to the facts was entered into between ,V. T. Kelley,
chief counsel for the Commission, and Davies, Richberg, Beebe,
Busick and Richardson, and Scott l\facLeish and Falk, attorneys for
the respondent, which provided among other things, that the Commission might proceed upon such statement of facts and certain
other matter referred to in the stipulation to make its report, stating
its findings as to the facts (including inferences which it might draw
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from the facts stipulated), and its conclusion based thereon, the parties reserving, however, the right to file briefs and present oral argument. Thereafter, the . proceeding regularly came on for final
hearing before the Commission on said complaint, answer, stipulation, briefs filed by the attorneys for the Commission and for the
respondent, and oral argument before the Commission and the Commission having duly considered the matter and being now fully
~dvised in the premises, makes this its findings as to the facts and
Its conclusion drawn therefrom.
FINDINGS AS TO TIIE FAro'S

PARAGRAPH 1. The respondent, Signode Steel Strapping Co., is a
c?rporation organized, existing, and doing business under and by
VIrtue of the laws of the State of Delaware, with its principal office
and place of business located at 2600 North Western Avenue,
Chicago, Ill. Respondent also maintains branch offices and places
of business located in New York, N. Y.; Boston, Mass.; Philadelphia,
.
Pa. i Cleveland, Ohio; and San Francisco, Calif.
Respondent is now, and for a number of years last past has been 1
engaged in the business of manufacturing and selling, and of buying
and selling, steel wire and steel strapping suitable for use in making
~ package or shipping unit, and a.lso in the business of manufactur~ng, selling, and leasing machines and appliances used in the stretchIng or tensioning of strapping or wire and in fastening or tying the
ends of the strapping or wire to make a package or shipping unit.
PAR. 2. In the course and conduct of its business the respondent
causes its machines and appliances, when sold or leased, and its
s~eel strapping and wire, when sold, to be transported from its prinCipal place of business in the State of Illinois, or from its branch
Places of business in the States of New York, Massachusetts, Pennsylvania, Ohio, and California, to the purchasers or lessees of such
~roducts located in various States of the United States other than the
tates in which such shipments originate, and in the District of
0
h olum~ia. Respondent maintains, and at all times mentioned herein
as :mamtained, a course of trade in its said products in commerce
~lllon~ a~d between ..lhe various States of the United States and in
e D1stnct of Columbia.
. pAn. 3. There are in the United States other corporations, and
tnd·
·
. .lVIduals,
firms, and partnerships, who have been and are engaged
~~ the ~ale, in commerce among and between the various States of
e Umted States and in the District of Columbia, of steel strappin"
and wire suitable for use in and with respondent's machines, appli:
·~~~26m--42--vo1.33----67
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ances, and tools. But for the restrictive conditions in respondent's
lease contracts, as hereinafter set forth, respondent would have been
and would now be in active and substantial competition with such
corporations, individuals, firms, and partnerships in the sale of steel
strapping and wire to the lessees of respondent's machines, appliances, and tools.
PAR. 4. Tying machines and appliances are divided into two
general classes, those which use or are used with flat strips or bands
of steel, commonly called steel strapping, and those which use or are
used with steel wire. The general purpose of the machines and
appliances, whether used separately or in combinations, is the tying
or reinforcing of boxes, bales, bundles, etc., so that such containers
and their contents may be transported or stored more efficiently and
with greater safety and satisfaction. Essentially, the machines perform two operations: first, the tightening or tensioning of the wire
or strapping around the bundle; and second, the tying or fastening
of the wire or strapping.
PAR. 5. The machines and appliances manufactured by respondent
fall into the following general classes: (1) appliances or tools known
as sealing tools, which are hand tools designed on the principle of
pliers and used to crimp or seal a fastener over the ends of the strapping; (2) tensioning appliances or tools which are hand tools used
for tensioning strapping around a package or shipping unit; (3) combination appliances or tools which are used for tensioning the
strapping, and also the crimping or sealing fasteners over the end of
the strapping; (4) wire tying machines or appliances which are used
for joining the ends of steel wire by twisting them together; (5) electric stretching machines for use in stretching steel strapping, which
machines operate on the same ;principle as the hand tensioning tools,
except that the tensioning is accomplished by electric mechanism
instead of by hand operation.
'
These machines, appliances, and tools are manufactul"ed by the
respondent in different sizes for use with steel strapping and wire
of different sizes and weights. Respondent purchases for resale
electric wire tying machines, which both tension and fasten the wire
around the package or shipping unit.
PAR. 6. Only the electric wire tying machines are sold or offered
for sale by the respondent. All of the other machines, appliances or
tools are leased by respondent and are not offered for sale. While
some of the forms of lease agreements used by respondent refer to
the equipment as having been "loaned," the Commission finds that
the agreements are in fact leases within the meaning of section 3
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of the Clayton Act. All of the agreements contain provisions prohibiting the use in or in connection with the equipment of any wire
or strapping other than that supplied by respondent. The forms of
the agreements are as follows :
(a) Sealing Tools, Tensioning Tools and Combination Tools for
Strapping of certain smaller dimensions, and lVire-Tying Appliances.
Respondent leases its sealing tools, tensioning tools, and combina- ·
tion tools for use with strapping of certain smaller dimensions, and
its wire tying appliances, upon the deposit of an amount with the
respondent which is in no case larger than $25 per tool (except in the
case of the combination tool, upon which the deposit is $37.50), which
sum represents the total payment to respondent regardless of when
the lease is terminated. The pertinent provisions of the lease agreement are in substance as follows:
That the loaned tools and machines are loaned to facilitate the
customer's practice and use of the Signode system or of the Loop"'
the-Loop system of bundling or banding.
That the customer will not make such Signode joints or Loop-theLoop joints by the use of the loaned tools except with steel strapping
acquired from respondent.That the customer will not transfer the tools and machines, or use
them except in the customer's business.
That respondent shall repair th'e loaned tools, when returned for
this ·purpose, free of charge during the two succeeding quarterly
Jleriods from the date of the loan, and thereafter at actual cost except
111 the case of misuse.
That the loan may be terminated at any time by either the customer
or the respondent, and as a condition precedent to termination by
the customer, the customer shall return the loaned tools.
That if the tools are returned in good condition, except for reasonable wear, the respondent will repay to the customer the nmount
deposited therefor less 10 percent for each quarterly period or fraction
thereof between the date on which the tools were shipped and the date
on which the tools were returned, until such time as the depreciated
'\7alue shall be 20 percent of the tool loan deposit.
(b) Larger Sealing and Tensioning Tools, Combination Tools, and
Electric Stretching Machines .
. Respondent leases its larger sealing tools, tensioning tools, combination tools, and electric stretching machines under what is known as a
''Y~arly Maintenance and Service Agreement," the pertinent pro'\71SJons of which are in substance as follows:
That respondent will loan as many Signode machines andjor tools
as may be required, and respondent agrees to make such repairs,.
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adjustments, or replacements as are necessary to maintain the same in
good working order except in the case of misuse.
That in consideration of the loan the lessee agrees not to use the
loaned machines or· tools except with Slgnode bands purchased from
the respondent at the respondent's quoted prices.
That for such tools and machines the customer agrees to pay an
annual service charge ranging in amount from $5 to $50 which covers
periods of time varying from 1 year to 4 years. That the customer
is at liberty at any time to terminate the agreement by giving notice
to respondent and returning the loaned equipment, transportation
charges prepaid, and respondent may cancel the agreement should the
customer fail to carry out any of the terms hereof.
That title to the machines and tools remains in tl1e respondent, and
if the agreement is terminated for any cause whatever, the customer
·will return all machines and tools without prejudice to any of the
rights either party maY. have under the agreement.
That the customer will take reasonable care to avoid loss or de·
struction of all Signode machines andjor tools, and if in spite of such
care any machine and/or tool should be lost or destroyed, the cus·
tomer agrees to rem~t to the respondent three times the annual main·
tenance and service charges for such machine and/or tool, and if lost,
will give a certificate of loss.
(c) Wiring Tying Machines.
Respondent leases its wire-tying machines especially adapted for
the bundling of newspapers and other commodities and merchandise
under several forms of contract.
One form is known as the "rental contract," the pertinent pro·
visions of which are, in substance, as follows:
That the respondent will furnish its automatic wire-tying service,
which comprises the use of its automatic wire-tying machines, its
supplying for use with such machines round wire of suitable physical
property, size, and finish; and the inspection and assistance of re·
spondent's service men and advice of respondent's staff in applying
automatic wire-tying service to the customer's work of tying bundles
of newspapers.
That the respondent will install (number) Model (description)
automatic wire-tying machines in the customer's plant, transportation
charges to be paid by the customer from Riverside, Calit, to plant.
That the customer will pay for the wire-tying service (amount)
per month for each machine so installed.
That the customer will use in the wire-tying machines only wire
ordered and secured from the respondent, which will be invoiced
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at prices shown in an attached letter, changes in prices to correspond
to changes in the wire market.
That the respondent will have the machines examined, tested, and
adjusted from ti.1ne to time, and at least once during each year, and
11t such times will replace such working parts as may be reasonably
expected to cause interruption of continuous and efficient operation,
and for such service respondent will make no charge for the time or
traveling expenses of the mechanic, but the customer will pay standard prices for repair parts, and if special trips of the mechanic are
necessary, the customer will pay transportation and hotel expenses.
That the customer will make no alteration in an installation, and
install no attachments to such machines without respondent's written
consent.
That at any time after 1 year from the date of the agreement the
customer may cancel the contract by returning the machines, and
otherwise, unless breached, the agreement remains in force for (num·
ber) years from the date of the agreement.
That respondent may cancel the contract should the customer use
With the machines wire not supplied by respondent, or fail to pay
monthly charges.
Prior to the summer of 1938 respondent used another form of contract, this particular contract being in connection with the purchase
?f a stated quantity of steel wire per year. This agreement provided,
ln substance, as follows :
That the respondent agrees to sell to the customer and to deliver
to the customer in LCL lots from local stocks at its nearest warehouse, or to ship to the customer in CL or LCL lots from mill if so
specified by the customer, all of the round and flat steel wire used by
customer in the automatic tying of bundles of (commodity) and the
like; and that customer agrees to purchase from the respondent the
entire requirements of the customer for round and flat wire used in
the automatic tying of bundles of (commodity) and the like.
In 1933 many of the contracts then outstanding were amended so
that the customer's obligation to purchase wire from respondent was
limited to the customer's requirements for use with wire-tying machines leased under the contract, and such amendments were sent to
customers with the following letter:
It hae been called to our attention that our standard form of contract coverIng newspaper automatic wire tying machines can be read so as to impose
limitations on the users of these machines which would prevent them from installing a wire tying machine of some other make and securing tying wire for
operation ln such machines from someone other than ourselves.
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It was not and is not our intention to so limit our Ucensees, and the· sole
or this signed amendment which we are enclosing 'in duplicate is to
clarify the contract in that respect.
It this amendment meets with your approval, kindly sign one copy and return
it to us, attaching the other copy to your original contract.
objec~

To those who did not sign and return the amendment, the following letter was written in 1933 and subsequently:
It has been called to our attention that our standard form of contract covering newspaper automatic wire. tying machines might possibly be interpreted
to obligate the user or these machines to buy from us not only wire used with
the automatic wire tying machine placed by us with the user, but also ordinary
baling wire or wire used with some other type of wire machine, automatic or
otherwise. It was not and is not our intention to so interpret our contract;
all we expect is that machines placed by us shall be used with wire supplied
by us.
We are writing you so that you may attach this letter of interpretation to
your copy of the automatic wire tying machine contract. Will you kindly
acknowledge re~eipt of this letter.

PAR. 7. There are some 12 companies in the :United States engaged.
in the sale or leasing of tying machines and appliances, and the gross
volume of business done by the industry, including the sale of wire
and strapping, amounts to approximately $9,000,000 annually. Some
two-thirds to three-fourths of the business, however, is confined to
3 companies, these being the respondent, the Acme Steel Co. (respondent in the Commission's proceeding under Docket No. 3818), and the
Gerrard Co., Inc. (respondent in the Commission's proceeding under
Docket No. 3498). Respondent and the Acme Co. each do some 20
to 30 percent of the total volume of business in the industry, and the
Gerard Co. does some 10 to 20 per~ent of the total volume. A fourth
company does approximately the same amount of business as the
Gerrard Co.
Like the respondent, the Acme and Gerard companies lease their
machines and do not sell them outright. The lease agreements used
by both o:f these companies contain conditions prohibiting the lessee
from using in the machine any strapping or wire other than that
supplied to the lessee by the company furnishing the machine.
PAR. 8.The revenue received by respondent from the renting or
leasing o:f its machines and appliances is of minor importance as compared with the revenue received from the sale o:f wire and strapping.
The primary purpose of leasing the equipment is to enable respondent to sell the wire and strapping used in or with the equipment. This is evident from a comparison of the gross revenue
received by respondent from the two sources during the years 1936,
1937, and 1938. The figures fot these years are as follows:

1059

SIGNODE STEEL STRAPPING CO.

1049

Findings

SniPS or steel
strapping and

wire

l9;J6

l~~t :::;::::::::::::::::::~ ~==::::::::::::::::::::::::

$2, 107,346.95
2, 62.1, 271. 24
I, 739, 085. 42

Rental of tools,
appliances, and
marhines (exclusive of
automatic wiretyln~>: machines)
$fJ3, 862.02
94, R72. 22

86,640.01

RPntals and
deposits on
automatic
wire-tying
m11cblnes
$25,235.00
87, 575.00
65.300.00

PAR. 9. There is on the market an ample supply of steel strapping
and wire suitable for use in or with respondent's machines and appliances, such strapping and wire being for sale both by concerns
which sell or lease tying machines and by concerns which do
not sell or lease such machines. These concerns are prepared to
and have attempted to sell such strapping and wire to lessees of
respondent's machines and appliances, but have found themselves
precluded )rom such sale by reason of the restrictive co~ditions in
respondent's lease contracts.
PAR. 10. The Commission finds that the practice of respondent
in requiring that the lessees of its machines and appliances use in or
with such machines and appliances no wire or strapping other than
that supplied by respondent, results in the exclusion from the market
of numerous parties who, in the absence of such restrictions, would
be prospective and potential purchasers of tying wire and strapping
from respondent's competitors. Competition in the tying wire and
strapping market is restricted and contracted in direct •proportion
to the extent to which respondent is successful in leasing it~ machines
and appliances under agreements containing slteh restrictive
conditions.
'
PAR. 11. There are mimy ways of prep;ring boxes, bundles, and
Packages for shipment, and there are also many devices and tools
Used by shippers for this purpose. Rope, twine, gummed tape, etc.,
are used in many cases, and where metal reinforcement is desired
there are many devices. and tools which may be and are used in doing
the work, such as pliers, nippers, buckles, wire twisters, and hammer
and nails. 1\fany shippers also use specially made boxes, containers,
barrels, etc., which either do not need additional reinforcement or
are reinforced during the process of manufacture. It is contended
b~ the respondent that metal tying machines and appliances constitute such a small part of the entire tying field that the practices
of respondent and the other leading tying-machine companies can
have no substantial effect upon competition in the tying field.
PAR. 12. Most of the devices and methods referred to, however, are
of a more or less primitive or outmoded nature, and in many cases
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are being supplanted by modern tying machines such as those manufactured by respondent and the other tying-machine concerns. In
£act, the very existence of the tying-machine industry depends upon
its ability to convince shippers that the tying machine is an improvement.over these other methods. That the industry has been able to
make substantial inroads into the tying field and to supplant the
more primitive methods in many instances is attested by the substantial volume of business done by respondent and by the tyingmachine industry as a whole.
PAR. 13. The Commission is of the opinion from the evidence, and
finds, that the tying-machine industry constitutes a field distinct
:from the general tying field, and that it is a line of commerce within
the meaning of the Clayton Act.
PAR. 14. While the restrictive conditions in respondent's contracts
do not expressly provide that the lessees of respondent's machines,
appliances, and tools shall not use the wire and strapping of respondent's competitors, the practical effect of such conditions is to preclude
such lessees from using such wire and strapping. The Commission
further .finds that the effect of such restrictive conditions, under the
circumstances set forth herein has been, is, and may be, to substantially lessen competition in the aforesaid line of commerce. Such
effect is materially increased by reason of the fact that it fonns a
part of the cumulative effect of the practices of the three leading
companies in the tying-machine industry upon competition in said
line of commerce.
CONCLUSION

Through the use of the acts and practices described herein the
respondent has violated and is now violating section 3 of the act of
the. Congress of the United States entitled, "An act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes," commonly known as the Clayton Act.
MODIFIED ORDER TO CEASE AND DESIST 1

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, a stipulation as to the facts entered into between the respondent
and 1V. T. Kelley, Chief Counsel for the Commission, briefs filed
by the attorney for the Commission and the attorneys for the respondent, and oral argument before the Commission, and the Commission having made its findings as to the facts and its conclusion
1

Order published as modi1!ed as of October 29, 194L
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that said respondent has violated the provisions of that certain act
of the Congress of the United States entitled, "An act to supplement
existing laws against unlawful restraints and monopolies, and for
other purposes," approved October 15, 1914, commonly known as the
Clayton Act.
It is oTdeTea, That the respondent, Signode Steel Strapping Co.,
a corporation, and its officers, representatives, agents, and employeee,
directly or through any corporate or other device, in connection with
the leasing, sale, or making of any contract for the sale, of respondent's machines, appliances, and tools in commerce, as "commerce" is
defined in the Clayton Act, do forthwith cease and desist from:
1. Leasing, selling, or making any contract for the. sale of, respondent's machines, appliances, or tools on the condition, agreement, or
understanding that the lessee or purchaser thereof shall not use in
or with such machines, appliances, or tools any wire or strapping
other than that acquired from respondent, or from any other source
designated by respondent.
2. Enforcing, or continuing in operation or effect, any oondition,
agreement, or understanding in or in connection with any existing
~ease or sale contract, which condition, agreement, or understanding
Is to the effect that the lessee or purchaser of respondent's machines,
appliances, or tools shall not use in or with such machines, appliances, or tools any wire or strapping other than that acquired from
respondent.
It is fwther 07'de'l'ed, That said respondent shall, within 60 days
~fter service upon it of this order, file with the Commission a report
lh writing setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

ACME STEEL COMPANY
COMPLAINT, FINDINGS, .AND MODIFIED ORDER IN REGARD TO THE .ALLEGED
VIOLATION OF SEC. 8 OF AN .ACT OF CONGRESS .APPROVED OCT. 15, 1914

Docket 9818.

Complaint, June 11, 1939-Decision, Aug. 20, 19.11

DEALING ON EXCLUSIVE AND TYING BASifi-Qr.AYTON AcT,

SEc.

3-FIELDS OF

CoMPETITION-IF MoDERN AND SPECIALIZED SERVICE FRACTIONAL PART ONLY
'

OF

OLDER

GENERAL

F!E:LD-WHETHER

COMP~:TITIVE

SUBSTANTIAL

EFFECT

PossmLE.
As respects a contention that metal tying machines constitute such a small
part of the entire tying field that the practice of the leading tying-machine
concerns can have no substantial etl'ect upon competition in that field, it
is to be noted that most of the devices and methods used for tying purposes-such as rope, twine, gummed tape, etc., tools for metal reinforcing
such as pliers, nippers, twisting bars, and hammer and nails, and including ·
also prefabricated containers which either do not need reinforcing or are
reinforced In the process of manufacture-are of a more or less primitive
or out-moded nature and, In many instances, are being supplanted by
modern tying machines, such as those made by the instant concern and
others. The very existence of the tying-machine Industry, in fact, depends
upon its ab1llty to convince shippers that the tying machine is an improvement over such other methods. That it has been able to make substantial
inroads into the tying field to supplant the more primitive methods In
many instances is attested by its steady and rapid growth.
DE.u.ING ON ExCLUSIVE AND TYING BAsis---CLAYTON ACT,

SEC.

3-WHETHEB "LINE

OF COMYERCE"-TYING MACHINES.

The tying-machine industry constitutes a field distinct from the general tying
field, and is a line of commerce within the meaning of the Clayton Act.
DEALING oN ExcLusiVE AND TYING BAsis--CLAYTON ACT,
DITIONB-IF l'B.ACTIOAL

EFFEcT To PBECLUDE LESSEEs'

sro

3-RES'm!CTIVE CoN·

USE OF SUPPLIES,

ETa,

OF

LEssoR'S COMPETITOR.

While the form of a lease contract used by lessor company in leasing its metal
tying machines, providing that no wire other thltn that supplled by the
company should be used in the operation of the machine and that, in the
eveut of a breach of said condition, lessee's right to possess or use a machine
should terminate forthwith, did not expressly provide that lessees of its
machines and appliances should not use the wire of its competitors, the
practical effect of said condition was to preclude such lessees from using
competitors' wire.
• DEALING ON EXCLUSIVE AND TYING BAsis--CLAYTON

Am',.

SEC. 3-LEASE OF

?I-lA-

CHINES PERFORMING MODERN SPECIALIZED SERVICES IN ORDER GENERAL FIELD ON
CoNDITIONS PRECLUDING USE OF COMPETITORS' S'C!PPLIES.

Where a corporation engaged in manufacturing tying tools, machines, and appll·
ances and the steel straps and bands ufled in operation thereof, and in the
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interstate sale and distribution of its steel strapping and in leasing such
tools and machines to lessees In other States for revenues which were of
minor importance compared with those received from the sale of the strapping, which constituted the primary purpose of such leasing: doing from
20 to 30 percent of the business In the Industry and, along with 2 other
companies out of some 12 In the United States, controlling from 20 to 30
percent of the total volume of business, and, like said 2, leasing Its machines
onlyLeased its said machines upon the condition that no steel strapping other than
that purchased from It should be used therewith, and that, In the event of
a breach of such condition, right of lessee to possession might be terminated
and such equipment be repossessed by It, and thereby excluded from the
market numerous parties who, in the absence of such restriction, would be
potential purchasers of tying wire from its competitors, and restricted competition In the tying-wire market in direct proportion to the extent to which
It was successful In leasing its machines under such restrictive agreements;
'With the result that the e1fect of such restrictive condition, under the circumstances set forth, materially Increased as a part of the cumulative e1fect
upon competition of the practices of said three leading companies, might
be to substantially lessen competition in line of commerce concerned:
1Ield, That such acts and practices described constituted violations of Section
3 of the Clayton Act.

Mr. George W. Williams for the Commission.
Davis, Lindsey, Smith&: Shonts, of Chicago, Ill., and Mr. Francis
D. Tlwma.<J, of Washington, D. C., for respondent.
Col\r:PLAIN::r
The Federal Trade Commission, ,having reason to believe that the
A.cme Steel Co., a corporation, hereinafter referred to as respondent,
has 'Violated the provisions of section 3 of the act of Congress entitled
"A.n act to supplement existing laws against unlawful restraints and
rnonopolies, and for other purposes,'' approved October 15, 1914, and
commonly known as the Clayton Act, hereby issues this its complaint
against said respondent and states its charges in· respect thereto as
follows, to wit:
PARAGRAPH 1. Respondent, Acme Steel Co., is a corporation· organized, existing, and doing business under n,nd by virtue of the laws
of the State of Illinois, having its principal office and place of business
at 2840 Archer Avenue, city of Chicago, State of Illinois, and branch
offices and warehouses located in Brooklyn, State of New York,
A.tlanta, State of Georgia, Los Angeles and San Francisco, State of
California, and Seattle, State of '\Vashington.
. Respondent is now, and for many years last past has been, engaged
In the business of manufacturing steel strap and band-tying tools,
?Iachines, and equipment, and the steel straps, bands, and seals used
Ul the operation thereof, and in the business of leasing, and licensing
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the use of, said tools, machines, and equipment, and in selling and
supplying of the steel straps, bands, and seals used in the operation
of said tools and machines. Said tools, machines, and equipment and
said steel straps, bands, and seals, are used by lessees, licensees, and
vendees in the tying or binding of boxes, packages, and bundles. In
connection with the making of such leasing and license agreements,
respondent has caused, and still causes, said tools, machines, and
equipment, when leased or licensed, and said straps, bands, and seals,
when sold, to be transported from its principal place of business or
its branch plant at Riverdale, Ill., to the aforesaid licensees, lessees
and vendees, located at various points in the several States of the
United States and in the District of Columbia, and there is now, and
has been for more than 3 years last past, a constant current of trade
and commerce in said products between and among the various States
of the United States, the Territories thereof, and in the District of
Columbia.
Iri. the course and conduct of its business, said respondent has been,
fn the' last several years, in competition with firms, partnerships, corporations, and individuals engaged in the selling, leasing, and licensing of steel strap tying tools, machines, and equipment and the selling of steel straps, bands, and seals used in the operation thereof, as
aforesaid, in commerce between and among the various States of the
United States, the Territories thereof, and in the District of
Columbia.
Said respondent is now, and has been for several years last past,
the largest manufacturer and distributor of said steel strap and band
tying tools, machines, and equipment and the straps, bands, and seals
used in connection therewith, in the United States, and now occupies
a dominant position in said industry, and is the largest in the whole
tying-tool, machine, and equipment and tying supply business in the
United States.
Respondent manufactures two types of tying machinery; one being
known as hand-tying tools and the other as unit-loading tool equipment, the former being used in connection with the tying of ordinary
bundles, packages, and boxes, and the latter principally in connection
with the tying of bundles for loading on railroad cars and the like.
PAR. 2. Respondent, in the course and conduct of its said business,
hereinabove described in paragraph 1, has, during the last several
years, leased, and licensed the use of, its said tools, machines, and
equipment for use in the several States and Territories of the United
States and the District of Columbia, on the condition, agreement, or
under~tanding that the lessees or licensees or other users thereof will
use with the said tools, machinery, and equipment only strapping
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and seals purchased from respondent, reserving the right to terminate
the lease at any time; and has, during the last several years, leased,
or licensed the use of, its said unit-load tool equipment on the condition, agreement or understanding that the lessees or licensees or other
users thereof will purchase their entire requirements of bands and
seals for use in the operation thereof from respondent as long as
they are in the possession of said lessees and licensees and on the
further condition, agreement, or understanding that if such lessees or
licensees should use any such material in the operation of any of said
machines and equipment other than that purchased from or supplied
by respondent, the right to the use and possession of such machines and
equipment may be termina~ed a.nd that such machines and equipment
may be immediately repossessed by respondent.
PAR. 3. The effect of said leases and licenses, entered into on the
said condition, agreement, or understanding set forth in paragraph 2
hereof, may be to substantially lessen competition in commerce in the
leasing and selling of said hand-tying and unit-loading tools and
equipment and the sale of said supplies and tying material hereinabove described, namely, straps, bands, and seals, between respondent
~n~ said competitors, or tend to create a monopoly in respondent,
ln commerce, between and among the various States of the United
States, and the District of Columbia, in said products.
PAR. 4. The aforesaid acts, practices, and methods of respondent
constitute a violation of the provisions of section 3 of the hereinbefore
mentioned act of Congress entitled "An act to ·supplement existing
laws against unlawful restraints and monopolies, and for other
Purposes," approved October 15, 1914.
REPORT, FINDINGS As TO THE FACTs, AND OnDER

Pursuant to the provisions of that certain act of, the Congress of
the. United States entitled, "An act to supplement existing laws
against unlawful restraints and monopolies, and for other purposes,"
approved October 15, 1914, commonly known as the Clayton Act,
the Federal Trade Commission on June 14, 1939, issued and subsequently served its complaint in this proceeding upon the respondent,
A.cme Steel Co., a corporation, charging it with the violation of the
Provisions of section 3 of said act. After the issuance of said com~
Plaint and the filing of respondent's answer thereto, a stipulation
as to the facts was entered into between ,V, T. Kelley, chief counsel
:for the Commission, and Glen E. Smith and 1\Iessrs. Davis, Lindsey,
and Shonts, attorneys for the respondent, which provided, among
ot_her things, that a certain statement of facts stipulated to in the
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Commission's proceeding against Signode Steel Strapping Co.
(pocket No. 3688) may be made a part of the record herein and
may be taken as the facts in this proceeding and in lieu of testimony
in support of the charges stated in the complaint and in opposition
.thereto, and that the Commiss,ion may proceed upon said statement
of facts to make its report, stating its findings as to the facts (including inferences which may be drawn from said stipulated facts),
and its conclusion based thereon, the parties reserving, however, the
right to file briefs -and present oral argument in said Signod~ case,
Docket No. 3688. Thereafter this proceeding regularly came on for
final hearing before the Commission on said complaint, answer, and
stipulation (no brief having been filed by the attorneys for the respondent and no oral argument having been made by such attorneys);
and the Commission having duly considered the matter and being
now fully advised in the premises, makes this its findings as to the
facts and its .conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

P .ARAORAPH 1. The respondent, Acme Steel Co., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of' Illinois, with its principal office and place of
business located at 2840 Archer A venue, Chicago, Ill. Respondent
also maintains branch offices and warehouses located in Brooklyn,
N. Y.; Atlanta, Ga.; Los Angeles, Calif.; San Francisco, Calif.; and
Seattle, Wash.
Respondent is now, and for many years last past has been, engaged in the business of manufactm:ing tying tools, macWnes, and
appliances and the steel straps and bands used in the operation .
thereof, and in the business of leasing such tools, machines, and
appliances, and in the selling of the steel straps and bands used in
the operation thereof. Said tools, machines, and appliances and
said steel straps and bands, commonly called steel strapping, a~
used in the tying or binding of boxes, packages, and bundles.
PAR. 2. In the course and conduct of its business the respondent
causes, and for many years last past has caused, its said tools, machines, and appliances, when leased, and its said steel strapping,
when sold, to be transported from its principal place of business in
Chicago, Ill., or from its branch plant located at Riverdale,' Ill.,
or from its branch offices and warehouses located in the States of
New York, Georgia, California, and Washington, to the aforesaid
lessees and vendees located in various States. of the United States
other than the States in which such, shipments originate, and in
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the District of Columbia. Respondent maintains, and at all times
mentioned herein has maintained, a course of trade in its said products in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 3. There are in the United States other corporations, and
individuals, firms, and partnerships, who have been and are engaged
in the sale, in commerce among and between the various States of
the United States and in the District of Columbia, of steel strapping
suitable for use in and with respondent's machines, appliances, and
tools. Dut for the restrictive conditions in respondent's lease contracts, as hereinafter set forth, respondent would have been and
Would now be in active and substantial competition with such corporations, individuals, firms, and partnerships in the sale of steel
strapping to the lessees of respondent's machines, appliances and
tools.
· PAR. 4. Tying machines and appliances are divided into two general classes, those which use or are used with flat strips or bands of
steel, and those which use or are used with steel wire. The general
purpose of the machines and appliances, whether used separately or
In combinations, is the tying or reinforcing of boxes, bales, bundles,
. etc., so that such containers and their contents may be transported
or stored more efficiently and with greater safety and satisfaction.
~ssentially, the machines perform· two operations: First, the tightenIng or tensioning of the wire or strapping around the bundle, and
second, the tying or fastening of the wire or strapping.
PAR. 5. Respondent does not sell any of its machines or appliances
· hut supplies such machines and appliances to users thereof under
certain lease agreements. All of such leases include (or until recently did include) conditions or agreewents prohibiting the lessee
from using in or with such machines and appliances any steel strapping other than that purchased from respondent. Such leases further provide that if such lessees should use in the operation of
respondent's machines and appliances any material other than that
Purchased from respondent, the right of the lessee to the possession
of the machine or appliance may be terminated and that such equipment may be repossessed by respondent.
• PAR. 6. There are some 12 companies in the United States engaged
lU the sale or leasing of tying machines and appliances, and the
g~oss volume of business done by the industry, including the sale of
Wlre and strapping, amounts to approximately $9,000,000 annually.
Som~ two-thirds to three-fourths of the business, however, is confined
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to 3 companie~, these being the respondent, the Signode Steel Strapping Co. (respondent in the Commission's proceeding under Docket
No. 3688), and The Gerrard Co., Inc. (respondent in the Commission's proceeding under Docket No. 3498). Respondent and the Signode Co. each do some 20 to 30 percent of the total volume of business
in the industry, and the Gerrard Co. does some 10 to 20 percent of
the total volume. A fourth company does approximately the same
amount of business as the Gerrard Co.
Like the respondent, the Signode and Gerrard companies lease
their machines and do not sell them outright. The lease agreements
used by both of these companies contain conditions prohibiting the .
lessee from using in the machine any strapping or wire other than
that supplied to the lessee by the company furnishing the machine.
PAR. 7. The revenue received by respondent from the leasing of
its machines and appliances is of minor importance as compared
with the revenue received by it from the sale of its steel strapping.
The primary. purpose of leasing the machines and appliances is to
enable respondent to sell the steel strapping used in or with the
equipment.
PAR. 8. There is on the market an ample supply of steel strapping
suitable for use in or with respondent's machines and appliahces,
such strapping being for sale both by concerns which sell or lease
tying machil}es and by concerns which do not sell or lease such
machines. These concerns are prepared to and have attempted to
sell such strapping to lessees of respondent's machines and appliances, but have found themselves precluded from such sale by reason
of the restrictive conditions in respondent's lease contracts.
PAR. 9. The Commission finds that the practice of respondent in
requiring that the lessees of its machines and appliances use .in or
with such machines anQ. appliances no strapping other than that supplied by respondent, results in the exclusion from the market of
numerous parties who, in the absence of such restrictions, would be
prospective and potential purchasers of strapping from respondent's
competitors. Competition in the strapping market is restricted and
contracted in direct proportion to the extent to which respondent is
successful in leasing its machines and appliances under agreements
containing such restrictive conditions.
PAR •. 10. There are many ways of preparing boxes, bundles, and
packages for shipment, and there are also many devices and tools
used by shippers for this purpose. Rope, twine, gummed tape, etc.,
are used in many cases, and where metal reinforcement is desired
there are many devices and tools which may be and are used in doing
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the work, such as pliers, nippers, buckles, wire twisters, and hammer
. and nails. Many shippers also use specially made boxes, containers,
barrels, etc., which either do not need additional reinforcement or are
reinforced during the process of manufacture. It is contended by
the respondent that metal tying machines and appliances constitute
such a small part of the entire tying field that the practices of
respondent and the other leading tying-mac~ine companies can have
no substantial effect upon competition in the tying field.
PAR. 11. l\fost of the devices and methods referred to, however,
are of a more or less primitive or out-moded nature, and in many
cases are being supplanted by modern tying machines such as those
manufactured by respondent and the other tying-machine concerns.
In fact, the very existence. of the tying-machine industry depends
?Pon its aLility to convince sh:ippers that the tying machine is an
Improvement over these other methods. That the industry has been
able to make substantial inroads into the tying field and to supplant
the more primitive methods in many instances is attested by the substantial volume of business done by respondent and by the tying
machine industry as a whole.
PAR. 12. The Commission is of the opinion from the evidence, and
finds that the tying-machine industry constitutes a field distin~t from
the general tying field, and that it is a line of commerce within the
meaning of the Clayton Act.
PAn. 13 "While the restrictive conditions in respondent's contracts
do not expressly provide that the lessees of respondent's machines,
appliances, and tools shall not use the strapping of respondent's comPetitors, the practical effect o£ such conditions is to preclude such
lessees from using such strapping. The Commission further finds
that the effect of such restrictive conditions, under the circumstances
set forth herein, has been, is, and may be, to substantially lessen com~etition in the aforesaid line of commerce. Such effect is materially
1?Creased by reason ·of the fact that it forms a part of the cumulative effect of the practices of the three leading companies in the tyingmachine industry upon competition in said line of commerce.
CONCLUSION

Through the use of the acts and pr~tctices described herein the
respondent has violated and is now violating section 3 of the act of
the Congress of the United Bt~ttes entitled, "An net to supplement
e:xisting laws against unlawful restraints and monopolies, and for
other purposes," commonly known as the Clayton Act.
435526m-42-vol. 33-68
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MODIFIED ORDER TO CEASE AND DESIST 1

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
and a stipulation as to the facts entered into between the respondent
and "\V. T. Kelley, chief counsel for the Commission, which provided,
among other things, that a certain statement of facts stipulated to
in the Commission's proceeding against Signode Steel Strapping Co.
(Docket No. 3688), may be taken as the facts in this proceeding and
in lieu of testimony in support of the charges stated in the complaint
or in opposition thereto, and the Commission having made its findings
as to the facts and its ,conclusion that the respondent has violated the
provisions of that certain act of the Congress of the United States
entitled, "An act to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October
15,1914, commonly known as the Cla'yton Act.
It is ordered, That the respondent, Acme Steel Co., a.corporation,
and its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the leasing,
sale, or making of any contract for the sale, of respondent's machines,
appliances, and tools in commerce, as "commerce" is defined in the
Clayton Act, do forthwith cease and desist from:
1. Leasing, selling, or making any contract for the sale of, respondent's machines, appliances, or tools on the condition, agreement, or
understanding that the lessee or purchaser thereof shall not use in
or with such machines, appliances, or tools any strapping other than
that acquired from respondent, or from any other source designated
by respondent.
2. Enforcing, or continuing in operation or effect, any condition,
agreement, or understanding in or in connection with any, existing
lease or sale contract, which condition, agreement, or understanding is
to the effect that the lessee or purchaser of respondent's machines,
appliances, or tools shall not use in or with such machines, appliances,
or tools any strapping other than that acquired from respondent.
It ia further ordered, That said respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.

-

s Order published u modf1led a1 of October 29, 1941,
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IN THE 1\fATI'ER

ORA R. YATES AND CHARLES W. MILLER, TRADING AS
MONARCH PRINTERS AND BINDERS
MoNARCH PruNTEns

&

BINDERS

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 21i, 1914

Docket -4339.

Oomplatint, Oct. 9, 1940-Decision, Aug. 20, 1941

Where two individuals engaged in competitive interstate sale and distri.butlon
of sales promotion cards so designed and arranged as to involve the use of
games of chance, gift enterprises, or lottery schemes when used by dealers
in promoting and increasing sales of their merchandise to consuming public,
typical one involving plan, as explained on card, under which customer or
dealer using such cards was entitled to a "Treasure Chest receipt" with each
25 cents spent, and had the option, upon the pasting of such receipts on the
100 spaces provided on the card, of receiving cash redemption value of 15
cents or of exchanging the card for articles of merchandise or cash awards
varying from 50 cents to $5 called for by legend under card's seal( a) Sold such cards to wholesalers and jobbers and, directly and indirectly, to
retailers, who distributed them to customers and honored awards as. shown
when seals were broken, in accordance with above plan, and thereby supplied to and placed In the hands of others the means of conducting lotteries
in the sale of their merchandise, contrary to an established public policy
of the United States Government and in violation of criminal laws, and in
competition with many who, unwilling to ol!er or sell cards or devices so
designed and arranged as to involve a game of chance, gift enterprise, or
lottery scheme, refrain therefrom ;
,
With the result that the consuming public was induced to purchase merchandise from dealers using their cards in preference to those using devices
of their competitors, because of said game of chance, ·and dealers were consequently induced to purchase their said cards in preference to devices of
their competitors, and with effect of unfairly diverting trade in commerce
.to them from their said competitors, to the injury of competition in commerce; and
(b) Represented that they were printers and binders of their said merchandise, owning, operating, and controlling the plant in which it was printed
and bound, through using words "Printers and Binders" in their trade
, name set: forth on display cards, letterheads, said sales-promotion cards and
other printed matter which they caused to be distributed;
When, In fact, they filled orders with merchandise which was printed and bound
in a plant which they did not own, operate, or control, and were not printers and binders, preferentially dealt with by substantial portion of the consuming public and dealers as affording, in their belief, lower prices, elimination of middlemen's profits, superior products, and other advantages;
With tendency and capacity to mislead and deceive prospective purchasers into
the belief that they were the printers and binders of their merchandise,
and to cause them to buy their said articles because of such mistaken and
erroneous belief:
Held, That such acts and practices, under the circumstances set forth, were
au to the prejudice and injury of the public and competitors, and constl•
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tuted unfair methods ot competition in commerce and unfair and deceptive
acts and practices therein.
'

Before Mr. lV. W. Sheppard, trial examiner.
Mr. L. P. Allen, Jr., and Mr. J. V. Jluhou for the Commission.
Reams, Bretherton & Neipp, of Toledo, Ohio, for respondents.
Co-MPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trada Commission having reason to believe that Ora R. Yates and
Charles W. :Miller, individually and trading as :Monarch Printers
and Binders, hereinafter referred to as respondents, have violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the interest of the
public, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondents, Ora R. Yates and Charles W. :Miller,
are individuals trading as Monarch Printers and Binders, with their
principal office and place of bu'siness located at 812 Hunt Street,
Adrian, Mich. Respondents are now and for more than 3 years last
past have been engaged in the sale and distribution of sales-promotion cards and other articles of merchandise to wholesale dealers,
jobbers, and retail dealers. Respondents cause and have caused said
merchandise, when sold, to be transported from their aforesaid place
of business in the State of Michigan to purchasers thereo,f, at their
respective points of location, in the various States of the United
States other than Michigan and in the District of Columbia. There
is now and for more than 3 years last past has been a course of trade
by respondents in such merchandise in commerce between and among
the various States of the United States and in the District of Columbia. In the course and conduct of their business, respondents are and
have been in competition with other individuals and with partnerships and corporations engaged in the sale and distribution of like
or similar merchandise in commerce between and among the various
States of the United States and in th,e District o£ Columbia.
PAR. 2. In the course and conduct of their business, as. described
in paragraph 1 hereof, respondents sell and have sold cards so
designed and arranged as to involve the use of games of chance, gift
enterprises, or lottery schemes when used by dealers in promoting
and increasing sales of their merchandise to the consuming public.
A sales-promotion card in one such group is herein described for the
purpose of showing arrangement, design, and principle involved.
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The said card contains 100 ruled spaces for pasting thereon receipts
which are given by the said dealers to customers with each 25-cent
purchase. The card contains a. legend or instructions as follows:
TREASURE CHEST

Plan and Governing Rules
You will be given one TREASURE cHEST receipt with each 25¢ spent with us.
13e sure to paste receipts in this booklet. Under the seals of some TREASURE
<:BEST booklets are listed valuable Food products. Under the others Is listed
cash In amounts of 50¢, $1, $2, or $5. THERE ARE NO BLANKS! When completely
filled with 100 receipts, return this booklet to us with the Seal unbroken. This
booklet wlll then have a cash redemption value of 15¢. We will then break the
Seal on page 2 that you may see what is printed under It and, if you wish, you
tnay exchange the cash redemption value for whatever the opening of the Seal
discloses. NO DRAWINGS-NO JUDGINGS-NO DISAPPOINTMENTS )
This booklet accepted subject to above conditions

The prizes or premiums are allotted to the said customers or purehasers in accordance with the above legend or instructions.
Under the seal is the following legend:
llb.
Porn co

Vac. Can
Co'ffee
2 cans
Pomco
Tall Milk

·The articles of merchandise called for under the said seals vary
'With the individual card and the cash awards vary from 50 cents
to $5. The legend under the seal is effectively concealed until the seal
has been opened and the amount which the holder of said card will
receive in merchandise or cash is thus determined wholly by lot or
chance.
The respondents sell and distribute and have sold and distributed
various sales-promotion cards which involve the use of games of
chance, gift enterprises, or lottery schemes when used by dealers to
Promote the sale of their merchandise to the consuming public. Such
cards are similar to the one hereinabove described and vary only in
detail.
Respondents furnish their customers with various display posters
and advertisements to be used by retail merchants in distributing and
Using said cards.
•
PAR. 3. Sales of assortments of said sales-promotion cards are and
have been made to wholesale dealers, jobbers, and retail dealers. The
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retail dealers who directly or indirectly purchase respondents' said
cards distribute .the same to their customers and prospective customers and honor the awards as shown when the seals are broken
open in accordance with the plan hereinabove set forth. The respondents thus supply to, and place in the hands of, others the means of
and instrumentalities for conducting lotteries in the sale of their
merchandise in accordance with the sales plan hereinabove set forth.
The use by respondents of said method in designing and arranging
their said cards and distributing the same for redistribution to the
public is a practice of a sort which is contrary to an established public
policy of the Government of the United States and in violation of
criminal Ia ws.
PAR. 4. There are in competition with respondents various manufacturers and distributors of sales-promotion cards, premium cards,
price concession cards, coupons, and trading stamps, which when used
by dealers do not involve a lottery scheme, game of chance, or a gift
enterprise. Many persons, firms, and corporations who sell and distribute various cards or devices for promoting or increasing the sales
of dealers are unwilling to offer for sale or sell cards or devices so
designed and arranged as above alleged, or otherwise designed and
arranged as to involve a game of chance, gift enterprise, or lottery
scheme, and such competitors refrain therefrom.
The consuming public is induced to deal with or purchase merchandise from dealers using respondents' cards in preference to purchasing _merchandise from dealers using the devices of respondents'
competitors because of the games of chance, gift enterprise, or lottery
scheme connected with respondents' said cards. By reason thereof
dealers are induced to purchase respondents' said cards in preference to devices of competitors of the respondents. The use by respondents of said method in designing and arranging their said
cards and dist~ibuting them as aforesaid because of said game of
chance has a tendency and capacity to and does unfairly divert trade
in commercfl between and among the various States of the United
States and in the District of Columbia to respondents from their said
competitors who do not use the same or equivalent methods, and as
a result thereof injury is being and has been done by respondents to
competition in commerce between and among the various States of
the United States and in the District of Columbia.
PAR. 5. In the course and conduct of their business as aforesaid,
respondents in soliciting the sale of and in selling their merchandise,
as above described, have caU'Sed display cards, letterheads, the afore·
said sales-promotion cards, and other printed matter to be distributed
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through the United States mail and by other means to customers and
prospective customers located in States other than the State of Michigan and in the District of Columbia. The aforesaid printeq matter
contains thereon the firm name of the respondent, Monarch Printers
and Binders. The use of the words "Printers and Binders" in respondents' firm name serves as a representation that respondents are
the printers and binders of their aforesaid merchandise and that
respondents own and operate or control the plant wherein such
Iherchandise is printed and bound.
PAn. 6. In truth and in fact, respondents do not own, operate or
control a plant for the printing and binding of sales-promotion cards
and other merchandise which they sell and distribute, as herinabove
alleged, but respondents have filled and now fill orders for such
~rticles of merchandise with merchandise which is printed and bound
In a plant which they neither own, operate, nor control.
PAn. 7. There has long been a preference on the part of a substantial
Portion of the purchasing and consuming public and of dealers for
dealing directly with a printer and binder, such preference being
due in part to a belief that lower prices, elimination of middlemen's
Profits, superior products, and other advantages can thereby be
obtained.
PAn. 8. The use by the respondents of the words "Printers and
Binders" in their firm name, as hereinabove alleged, has had and now
has the tendency and capacity to mislead and deceive purchasers and
Prospective purchasers by causing them mistakenly and erroneously
to believe that the respondents are the printers and binders of such
Iherchandise and own and operate or control the plant wherein such
Iherchandise is printed and bound, and to purchase respondents'
articles on account of such mistaken and erroneous belief.
PAn, 9. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public and
of respondents' competitors ~nd constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
Coinmerce within the intent and meaning of the Federal Trade
Commission Act.
REPoRT, FINDINGs AS TO THE FAor~, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on October 9, 1940, issued and subsequently served its complaint in this proceeding upon the respondents,
Ora R. Yates and Charles ,V, Miller, individually and trading ns
M:onarch Printers and Binders, charging them with the use of unfair
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methods of competition in commerce and unfair and deceptive acts
and practices in commerce in violation of the provisions of said act.
After t]le issuance of said complaint al!d the filing of respondents'
answer thereto, testimony and other evidence in support of the allegations of said complaint were introduced by L. P. Allen, attorney for
the Commission, and in opposition to the allegations of the complaint
by Frazier Reams, attorney for the respondents, before "'\V. W. Sheppard, a trial examiner of the Commission theretofore duly designated
by it (which testimony and other evidence consisted of a stipulation
of facts upon the record supplementing the answer filed by the respondents), and said testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, this proceeding
regularly came on for final hearing before the Commission on said
complaint, answ.er thereto, testimony and other evidence, report of
the trial examiner upon the evidence, and brief in support of the complaint (no brief having been filed by the respondents or oral argument
requested), a:nd the Commission having duly considered the matter
and being now fully advised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

:PARAGR.APH 1. Respondents, Ora R. Yates and Charles W. Miller,
are individuals trading as Monarch Printers and Binders, with their
principal office and place of business located at 812 Hunt Street,
Adrian, Mich. Respondents are now, and :for more than 3 years
last past have been, engaged in the sale and distribution of salespromotion cards and other articles of merchandise to wholesale
dealers, jobbers, and retail dealers. Respondents cause and have
caused said merchandise, when sold, to be transported from their
aforesaid place of business in the State of Michigan to purchasers
thereof, at their respective points of location, in the various States
of the United. States other than Michigan and in the District of
Columbia. There is now, and for more than 3 years last past has
combeen, a course of trade by respondents in such merchandise
merce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of their
business, respondents are and have been in competition with other
individuals and with partnerships and corporations engaged in the
sale and distribution of like or similar merchandise in commerce
between and among the various States of the United States and in
the District of Columbia.

in
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PAR. 2. In the course and conduct of their business, respondents
sold cards so designed and arranged as to involve the use of games
?f chance, gift enterprises, or lottery schemes when used by dealers
In promoting and increasing sales of their merchandise to the consuming public. A sales-promotion card in one such group is herein
described for the purpose of showing arrangement, design, and principle involved. The said card contained 100 ruled spaces for pasting
thereon receipts which were given by the said dealers to customers
With each 25-cent purchase. The card contained a legend or instructions as follows:
TREASURE CHEST

Plan and Governing Rules
You wlll be given one TREASURE CHEST receipt with each 25¢ spent with us.
Be sure to paste receipts in this booklet. Under the seals of some TREASURE
CliEsT booklets are listed valuable Food products. Under the others is listed
cash In amounts of 50¢, $1, $2, or $5. THERE, ARE NO BLANKS I When comPletely filled with 100 receipts, return this booklet to us with the Seal unbroken. This booklet will then have a cash redemption value of 15¢. We wm
then break the Seal on page 2 that you may see what is printed under It and,
If You wish, you may exchange the cash redemption value for whatever the
Opening Seal discloses. NO DRAWINGS-NO JUDGINGB--NO DISAPPOINTMENTS!
This booklet accepted subject to above conditions.

The prizes or premiums were allotted to the said customers or purchasers in accordance with the above legend or instructions.
Under the seal was the following Jegend:
1 lb.
Pomco
Vac. Can

Coffee
2 cans
Pomco
Tall Milk

The articles of merchandise called for under the said seals varied
With the individual card and the cash awards varied from 50 cents
to $5. The legend under the seal was effectively concealed until the
seal had been opened and the amount which the holder of said card
received in merchandise or cash was thus determined wholly by lot or
chance,
The respondents sold and distributed various sales-promotion
cards which involved the use of games of chance, gift enterprises, or
lottery schemes when used by dealers to promote the sale of their
lnerchandise to the consuming public. Such cards were similar to the
one hereinabove described and varied only in detail.
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Respondents furnished their customers with various display
posters and advertisements to be used by retail merchants in dis·
tributing and using said cards.
PAR. 3. Sales of assortments of said sales-promotion cards were
made "to wholesale dealers, jobbers, and retail dealers. The retail
dealers who directly or indirectly purchased respondents' said cards
distributed the same to their customers and prospective customers
and honored the awards as shown when the seals were broken open
in accordance with the plan hereinabove set forth. The responde1•ts
thus supplied to, and placed in the hands of, others the means of
and instrumentalities for conducting lotteries in the sale of their.
merchandise in accordance with the sales plan hereinabove set forth.
The use by respondents of said method in designing and arranging
their said cards and distributing the same for redistribution to the
public is a practice of a sort which is contrary to an established
public policy of the Government of 'the United States and in viola·
tion of criminal laws .
. . PAR. 4. There are in competition with respondents various manu·
f~cturers and distributors of sales-promotion cards, premium cards, ·
price concession cards, coupons, and trading stamps, which when
used by dealers do not involve a lottery scheme, game of chance, or a
gift enterprise. Many persons, firms, and corporations who sell and
distribute various cards or devices for promoting or increasing the
sales of dealers are unwilling to offer for sale or sell cards or devices
so designed and arranged as to involve a game of chance, gift enter·
prise, or lottery scheme, and such competitors refrain therefrom.
The consuming public is induced to deal with or purchase merchandise from dealers using respondents' cards in preference to
purchasing merchandise from dealers using the devices of respond·
ents' competitors because of the games of chance, gift enterprise,
or lottery scheme connected with respondents' said cards. By reason
thereof dealers are induced to purchase respondents' said cards in
preference to devices of competitors of the respondents. The use
by respondents of said method in designing and arranging their said
cards and distributing them as aforesaid because of said game of
chance has a tendency !lnd capacity to and does unfairly divert trade
in commerce between and among the various States of the United
States and in the. District of Columbia to respondents from their
said competitors who do not use the same or equivalent methods, and
as a result thereof injury is being and has been clone by respondents
to competition in commerce between and among the various States
of the United States and in the District of Columbia.
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PAn. 5. In the course and conduct of their business as aforesaid,
respondents in soliciting the sale of and in selling their merchandise,
as above described, caused display cards, letterheads, the aforesaid
sales-promotion cards and other printed matter to be distributed
through the United States mail and by other means to customers and
prospective customers located in States other than the State of Michigan and in the District of Columbia. The aforesaid printed matter
-contained thereon the firm name of the respondent Monarch Printers
:and Binders. The use of the words "Printers and Binders" in respondents' firm name serves as a representation that respondents are
the printers and binders of their aforesaid merchandise and that respondents own and operate or control the plant wherein such mer~handise is printed and bound.
PAn. 6. In truth and in fact, respondents do not. own, operate, or
control a plant for the printing and binding of sales-promotion
~ards and other merchandise which they sell and distribute, but
Instead respondents have fill~d and now fill orders for such articles
{)f merchandise with merchandise which is printed and bound in a
plant which they neither own, operate, nor control.
PAn. 7. There has long been a preference on the part of a substantial portion of the purchasing and consuming public and of
dealers for dealing directly with a printer and binder, such preference
being due in part to a belief that lower prices, elimination of middlemen's profits, superior products, and other advantages can thereby
be obtained.
.
PAn, 8. The use by the respondents of the words "Printers and
Binders" in their firm name, has had and now has the tendency
and capacity to mislead and deceive purchasers and prospective purchasers by causing them mistakenly and erroneously to believe that
the respondents a~e the printers and binders of such merchandise and
{)Wn and operate or control the plant wherein such merchandise is
Printed, and bound, and to purchase respondents' articles on account
Qf such mistaken and erroneous belief.
CONCLUSION

The aforesaid acts and practices of the respondents as herein
found are all to the prejudice and injury of the public und of re~pondents' competitors and constitute unfair methods of competition
ln commerce and unfair and deceptive acts and practices in commerce
Within the intent and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission on the complaint of the Commission, answer of the respondents, testimony, and other evidence before W. W. Sheppard, a trial
examiner of the Commission theretofore duly designated by it, in
support of the allegations of said complaint and in opposition thereto.
report of the trial examiner upon the evidence and brief filed in
support of the complaint, and the Commission having made its
findings as to the facts and its conclusion that' said respondents have
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondents, Ora R. Yates and Charles W.
Miller, individuals trading as Monarch Printers and Binders or
under any other trade name, and their respective agents, representatives, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale, and distribution
of sales-promotion cards and other articles of merchandise in commerce as "commerce" is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:
1. Selling and distributing· sales-promotion cards or any other
articles of merchandise so designed that their use by retail merchants
constitutes, or may constitute, the operation of a game of chance, gift
enterprise, or lottery scheme.
2. Supplying or placing in the hands of others, sales-promotion
cards or sales-promotion plans or schemes, or any other articles
of merchandise which are used, or which may be used, without alteration or rearrangement, to conduct a lottery, game of chance, or gift
enterprise when distributed to the consuming public.
8. Using the words "Printers" or "Binders" or any other words
of similar import or meaning in respondents' trade name or representing through any other means or device, or in any manner, that
the respondents are printers and binders unless and until the respondents actually own and operate or directly and absolutely control a plant for the printing and binding of sales-promotion cards
and other merchandise sold and distributed by them.
It is further ordered, That the respondents shall, within 60 days
after service upon them of -this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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THE MATTER OF

ARTHUR G. SPANGLER, ERNEST D. SPANGLER, AND MRS.
FAIE SPANGLER, TRADING AS SPANGLER CANDY
COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket ,95,90.

Complaint, July 16, 1941-Decision, Aug. 20, 1941

Where three partners engaged in the manufacture of candy, and ·in the competitive interstate sale and distribution of certain assortments thereof
packed and assembled so as to involve use of games of chance, gift enterprises, or lottery schemes when sold und distributed to consumers, a typical
assortment including a number of small pieces of uniform size and shape,
together with a push card for use in their sale under a plan by which
purchaser received for 1 cent raid, from 1 to 20 pieces, in accordance
with the concealed legend punched from the disk selected, such as "Touchdown," "Drop Kick," "Safety," etc., person making the last purchase in
each of the card's first 3 sections received 5 pieces, and the person making
the last on the card received 15So!d and distributed such assortments to dealers, including retailers, by whom
they were exposed and sold to the purchasing public in accordance with
sales plan aforesaid, involving a game of chance or sale of a chance to
procure pieces of candy at much less than their normal retail price, and
thereby supplied to and placed in the hands of others means of conducting
lotteries in the sale of their candy, as above set forth, contrary to an
established public policy of the United States Government, and ln competition with many unwilling to use any sales method involving chance,
or contrary to public policy, and who refrain therefrom;
.
With the result that many persons, attracted by said sales plan or method
and by the element of chance involved therein, were thereby induced to
buy and sell their candy in preference to that of their said competitors,
and with tendency and capacity to unfairly divert trade in commerce to
them from said competitors:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the P,ublic and competitiors, and constituted unfair methods of competition In commerce and unfair acts and
practices therein.

Mr. D. 0. DanieZ for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
'rrade Commission, having reason to believe that Arthur G. Spangler, Ernest D. Spangler, and Mrs. Faie Spangler, individually and as
copartners trading under the name of Spangler Candy Co., herein-
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after referred to as respondents, have violated the provisions of said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the interest of the public, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondents, Arthur G. Spangler, Ernest D. Spangler, and Mrs. Faie Spangler, are individuals doing business as copartners under the name of Spangler Candy Company, with their
principal office and place of business located at 420 ·west Edgerton
Street, Bryan, Ohio. Respondents also maintain a place of business
~n Toledo, Ohio. Respondent Ernest D. Spangler resides at 232
East ·wayne Street, Maumee, Ohio. Respondents are now, and for
more than 1 year last past have been, engaged in the manufacture of
candy and in the sale and distribution thereof to dealers. Respondents cause and have caused said candy, when sold, to be transported
from their principal place of business in Bryan, Ohio, to purchasers
thereof at their respective points of location in the various States
of the United States other than the State of Ohio, and in the District
of Columbia. There is now, and for more than 1 year last past has
been, a course of trade by respondents in such candy in commerce
between and among the various States of the United States and in
the District of Columbia. In the course and conduct of said business
respondents are and have been in competition with other individuals,
partnerships and corporations engaged in the sale and distribution
of candy in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents sell and have sold to dealers
('ertain assortments of candy so packed and assembled as to involve
the use of games of chance, gift enterprises, or lottery schemes when
sold and distributed to the consumers thereof. One of said assortments is as follows:
This assortment consists of a number of small pieces of candy of
uniform size and shape, together with a device commonly called a
push card. The push card contains 100 partially perforated disks,
on the face of each of which is printed the word "PUSH." Sales
are 1 cent each. Concealed within each of the, said disks is a legend,
which corresponds to a legend appearing on the face of said card.
The legends or instructions on the face of the card are as follows:
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FOOTBALL

1¢

receives_--------- __ ----------------------- 20
10
10
FIELD GOAL receives _________ •• _••• _. ___ - ____ ------.---5
FORWARD PASS receives _______ ----------_--------------5 ~
END RUN receives.------- _____________________________ _ 3 n
3 i;l
LINE BUCK receives.--- ___________ ._----_.------------FAKE PASS receives _____ --_---- __ ------- __ .-------. ___ •
2
OFF SIDE receives-------------------------------------1
Last Sale First 3 Sections receives.______________________ 5
Last Sale on Card receives------------------------------ 15
No. 200
TOUCHDOWN

DROP KICK receives.----------_---------.-------------SAF!i.TY receives ______________________ ------------------

. Sales of respondents' candy by means of said push cards are made
In accordance with the above legend or instructions. The legends
or instructions aforesaid are effectively concealed from purchasers
and prospective purchasers until a purchase has been made and the
disk separated or removed from said card. The number of said
Pieces of candy to be procured by a purchaser for 1 cent is thus
determined wholly by lot or chance.
· The respondents sell and distribute, and have sold and distributed,
various assortments of candy involving lot or chance features, but
such assortments are similar to the one hereinabove described and
Vary only in detail.
.
PAR. 3. Retail dealers who directly or indirectly purchase respond:nts' said candy expose and sell the same to the purchasing public
lll accordance with the sales plan aforesaid. Respondents thus supply
; ~o, and place in the hands of, others the means of conducting lotteries
In the sale of their candy in accordance with the sales plan hereinabove set forth. The use by respondents of 'said sales plan or method
1n the sale of their candy, the sale of said candy by and through the
Use thereof and by the aid of said sales plan or method, is a practice
of a sort which is contrary to an established public policy of the Gov<>rnrnent of the United States.
PAR. 4. The sale of candy to the purchasing public by the sales
plan or method hereinabove alleged involves a game of chance or the
sale of a chance to secure pieces of candy at a price much less than the
normal retail price thereof. Many persons, firms, and corporations
Who sell nnd distribute candy in competition with respondents, as
above alleged, are unwilling to adopt and use said sales plan or method
or any method involving a game of chance or the sale of a chance to
Win something by chance, or any other method which is contrary to
Public policy, and such competitors refrain therefrom. Many persons
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are attracted by said sales plan or method employed by respondents
in the sale and distribution of their candy and by the element of
chance involved therein, and are thereby induced to buy and sell
respondents' candy in preference to car;1dy of said competitors of
respondents who do not use the same or an equivalent method. The
use of said method by respondents, because of said game of chance,
has a tendency and capacity to unfairly divert trade in commerce
between and among the various States of the United States to
respondents from their said competitors who do not use the same
or equivalent methods.
PAR. 5. The aforesaid acts and practices of respondents, as here·
in alleged, are all to the prejudice and injury of the public and of
respondents' competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Fe(j.eral Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on July 16, 1941, issued and thereafter
served its complaint in this proceeding upon respondents Arthur G.
Spangler, Ernest D. Spangler, and Mrs. Faie Spangler, individually
and as copartners trading under the name of Spangler Candy Co.,
charging them with the use of unfair methods of competition and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On August 1, 1941, respondents filed their ·
answer in which answer they admitted all the material allegations of
fact set forth in said complaint and waived all intervening procedure
and further hearing as to said facts. Thereafter, this proceeding
regularly came on for final hearing before the Commission on the said
complaint and the answer thereto, and the Commission having duly
considered the matter and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, Arthur G. Spangler, Ernest D.
Spangler, and Mrs. Faie Spangler, are individuals doing business as
copartners under the name of Spangler C'lndy Co., with their principal office and place of business located at 420 ·west Edgerton Street,
Bryan, Ohio. Respondents also maintain a place of business in Toledo, Ohio. Respondent Erne..<=t D. Spangler resides at 232 . East
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\Vayne Street, Maumee, Ohio. Respondents are now, and for more
than 1 year last past have been, engaged in the manufacture of candy
and in the sale and distribution thereof to dealers.
Respondents cause and have caused said candy, when sold, to be
transported from their principal place of business in Bryan, Ohio,
to purchasers thereof at their respective points of location in the
Various States of the United States other than the State of Ohio,
and in the District of Columbia. There is now, and for more than
1 year last past has been, a course of trade by respondents in such
candy in commerce between and among the various States of the
United States and in the District of Columbia. In the course and
conduct of said business respondents are and have been in competition
With other individuals, partnerships, and corporations engaged in the
sale and distribution of candy in commerce between and among the
Various States of the United States and in the District of Columbia.
PAn. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents sell and. have sold to dealers
certain assortments of candy so packed and assembled as to involve
the ·use of games of change, gift enterprises, or lottery schemes when
sold and distributed to the consumers thereof. One of said assortments is as follows:
This assortment consists of a number of small pieces of candy of
Uniform size and shape, together. with a device commonly called a
Push card. The push card contains 100 partially perforated disks,
on the face of each of which is printed the word "PUSH." Sales
are 1 cent each. Concealed within each of the said disks is a legend,
Which corresponds to a legend appearing on the face of said card.
The legends or instructions on the face of the card are as follows:
FOOTBALL

1¢

TOUCHDOWN receiveS------------------------------------DROP KICK receives--------------------------------------sAFETY receives----------------------------------------FIELD GOAL receiveS-------------------------------------FORWARD PASS receives---------------------------------END RUN receives---------------------------------------LINE BUCK receives-------------------------------------FAKE PASS receiveS-------------------------------------OFF SIDE receives---------------------------------------Last Sale First 3 Sections receives________________________

20
10
10
5

5 Ill
~
3 f;j
3 P::
2
1
5
Last Sale on Cat·d receives----------------------------- 15
No. 200

Sales of respondents' candy by means of said push cards are made
in accordance with the above l{'gend or instructions. The legends or
instructions aforesaid are effectivelv concealed from purchasers and
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prospective purchasers until a purchase has been made and the disk
separated or removed :from said card. The number of said pieces
of candy to be procured by a purchaser :for 1 cent is thus determined
wholly by lot or chance.
The respondents sell and distribute, and have sold and distributed,
various assortments of candy involving lot or chance features, but
such assortments are similar to the one hereinabove described and
vary only in detail.
PAn. 3. Retail dealers who directly or indirectly purchase respondents' said candy expose and sell the same to the purchasing public in
accordance with the sales plan aforesaid. Respondl:'nts thus supply
to, and place in the hands of, others the means of conducting lotteries
in the sale of their candy in accordance with the sales plan hereinabove
set. forth. The use by respondents of said sales plan or method in
the sale of their candy, and the sale of said candy by and through the
use thereof and by the aid of said sales plan o~ method, is a practice
of a sort wh_ich is contrary to an established public policy of the
Government of the United States.
PAR. 4. The sale of candy to the purchasing public by the sales p-lan
or method hereinabove described involves a game of chance or the
sale of a chance to secure pieces of candy at a price much less than
the normal retail price thereof. Many persons, firms, and corporations who sell and distribute candy in competition with respondents,
as above described, 'are unwilling to adopt and use said sales plan or
method or any method involving a game of chance or the sale of a
chance to win something by chance, or any other method which is
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed by
respondents in the sale and distribution of their candy and by the
element of chance involved therein, and are thereby induced to buy
and sell respondents' candy in preference to candy of said competitors
of respondents who do not use the same or an equivalent method. The
use of said method by respondents, because of said game of chance, has
a tendency and capacity to unfairly divert trade in commerce between
and among the various States of the United States to respondents
from their said competitors who do not use the same or equivalent
methods.
OONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice and injury of the public and of respondents'
competitors, and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondents, in which answer respondents admit all the material
allegations of fact set forth in said complaint and state that they
Waive all intervening proeedure and further hearing as to said facts,
and the Commission having duly made its findings as to the facts and
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.
·
It i8 ordered, That the respondents Arthur G. Spangler, Ernest D.
Spangler, and Mrs. Faie Spangler, individually and as copartnt:>rs
trading under the name of Spangler Candy Co., their representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale, and distribution
of candy or any other merchandise in commerce, as "commerce" is
defined in the Federal Trnde Commission Act, do forthwith cease and
desist from :
1. Selling or distributing any merchandise so packed and assembled
that sales thereof are to be made or may be made by means of a lottery t
gaming deviC€, or gift enterprise.
2. Supplying to or placing in the hands of others assortments of
any merchandise together with push or pull cards, punchboards, or
other devices which said push or pull cards, punchboards, or other
devices are to be used or may be used in selling or distributing said
merchandise to the public by means of a game of chance, gift enterprise,
or lottery scheme.
3. Supplying to or placing in the hands of others, push or pull
cards, punchboards, or otht:>r devices either with assortments of candy
or other merchandise or seP,arately, which said push or pull cards,.
Punchboards, or other devices are to be used or may be used in selling
or distributing said candy or other merchandise to the public by means
of a game of chance, gift enterprise, or' lottery scheme.
4. Selling or otherwise distributing any merchandise by means of
a. game of chance, gift enterprise, or lottery scheme.
It is fwrther orde1wl, That the respondents shall, within 60 days
~fter service upon them of this order, file with the Commission a report
ln Writing setting forth in detail the manner and form in which they
have complied with thi~ order.
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THE 1\fATI'ER OF

SCHNECK-WAYNE COMPANY, INC., AND GUSTAVE B.
'VAYNE AND FRANK J. SCHNECK
COMPLAINT, FINDINGS, AND ORDER IN REGARD 1'0 THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 3441.

Omnplaint, !Jfay 23, 1938-Decision, Aug. 21, 191,1

Where a corporation and two officers and owners thereof, who formulated and
directed its policies, acts, and practices, engaged in competitive interstate
sale and distribution of various articles of met·chamlise, including clocks,
watches, fountain pens, electrical appllanct'S, radios, traveling bags,
blankets, and silverware, and, as thus engaged, in carrying on their busi·
ness UJltler a general plan by which they entered into agreements witb
fraternal or charitable organizations to conduct for them money-raising
enterprises, such as fairs and camivals, upon profit-sharing basis, and
under which they cooperated with the particular local organization and
managed, the enterprise and the sale and distribution of their
merchandise- .
Used and caused others to use various devices and plans of merchandising
involving the operation of games of chance, gift enterprises, or lotterY
schemes in the sale and distribution of their said products, through for·
warding to the organization sales litemture and material, including pull
cards and circulars illustrating their merchandise and explaining their
plan of awarding it as prizes to purchasers selecting, from list of feminine
names on a card, the same name as that concealed under the cat·d's mas·
ter seal, who received their choice of any gift illustrated in the "Purchasers
Gift Folder" and th~ operators of cards-usually members of the organization-received a similar choice, and under which the cost of a chance
was dependent upon the number under the tab adjoining the name selected,
and each purchaser of a chance received also a ticket representing credit
on the price of admission to the c11rnival and bearing a number purtici·
patlng in the special drawiJJg ff'r a grand award of an automobile wbicb
usually climaxed the event; and thereby
.Supplied to and placed in the hands of others means of conducting lotterieS
in the sale of their merchandise in accordance with aforesaid plan under
which articles of greater value than the cost of a single pull were sold
and distributed wholly by lot or chance, contrary to an established policY
of the United States Government, and ln competition with many who,
unwilling to use any method involving a game of chance or contrary to
public policy, refrain therefrom;
\Vith the result that many persons were attracted by their said sales method
and by the element of chance involved therein, and were thereby induced
to buy and sell their said merchandisP In prefe1·ence to that offered and
sold by their sait! competitors, and with tendency and capacity to divert
trade unfairly to them from such competitors; to the substantial injurY
of competition in commerce:
Held, That 'such acts and practices, under the circumstances set forth were all
to the prejudice of the public and competitors, ar.d constituted unfair
methods of competition in commerce.
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Before Mr. Miles J. Furr"'trM, Mr. John W. Addison, and Mr . .Arthwr

F. Thomas, trial examiners.
Mr. D. 0. Daniel for the Commission.
Na,yh, & Donnelly, of \Vashington, D. C., for respondents.

Col\IPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the nuthority vested in it by said act, the Federal
Trade Commission having reason to believe that the Schneck-·Wayne
Co., Inc., and Gustave n. ·wayne and Frank J. Schneck, hereinafter
referred to as respondents, have violated the provisions of said
~ct, and it appearing to said Commission that a proceeding by it
111 respect thereof would be in the public interest., hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Schneck-,Vayne Co., Inc., is a corPoration organized and doing business under and by virtue of the
laws of the State of New York, and has its principal office and place
of business located at 261 Fifth Avenue, in the city of New York,
State of New York. Respondents Gustave B. 'Vayne and Frank J~
Schneck are, respectively, president and secretary-treasurer of the
Schneck-,Vayne Co., Inc., and have their office and principal place
of business at 261 Fifth Avenue in the city of New York, State of
New York. The individual respondents named lwrein direct and
control the sales policies anJ general business activities of respondent
corporation and participated in the acts and practices herein charged.
Respondents are now, and for more than 1 year last past have been,
engaged in offering for sale and selling general merchandise to
Purchasers thereof located in the various States of the United States
and the District of Columbia. They cause, and have caused, said
lllerchandise, when sold, to be shipped or transporte<l from their
Place of business in the State of New York into and through other
States of the United States and in the District of Columbia, to purchasers thereof at their respective points of location. There is now,
a~d has been for some time past, a course of trade in such merchandise sold by said respondents in commerce between and among the
Various States of the United States and in the District o£ Columbia~
In the course and conduct of their business, respondents are in
Competition with other individuals, partnerships, and corporations
engaged in the sale and distribution of like and similar articles of
tnerc:handise in commerce between nnd among the various States of
the United States and in the District of Columbia.
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PAR. 2. In the course and conduct of their business as herein described, and in soliciting the sale and in selling and distributing
their merchandise, respondents have furnished various devices and
plans of merchandising which involve the operation of games of
chance, gift enterprises, or lottery schemes. The method and sales
plan adopted and used by respondents were and are substantially as
follows:
Respondents contact fraternal and charitable organizations located
at various points throughout the United States and offer to put on,
conduct, or promote a so-called fair or carnival for such organizations, the proceeds of which are to be divided upon a basis theretofore agreed upon between respondents and the organizations.
Thereafter, respondents cause, and have caused, certain advertising
literature, including, among other things, pull cards, order blanks,
advertising literature containing illustrations of their merchandise,
and circulars explaining respondents' plan of selling said merchandise and of' awarding it as premiums or prizes to purchasers and to
the operators of said pull cards to be distributed to the purchasing
public through the particular fraternal or charitable organizations.
Said pull cards bear a number of feminine names, with a blank
~pace opposite each for writing in the name of the customer. Said
pull cards have a corresponding number of partially perforated disks,
<>n each of which is printed one of the feminine names appearing alphabetically elsewhere in the pamphlet or brochure. Concealed
underneath each disk is a number which is disclosed when the disk is
pulled or separate-d from the card.
The pull cards have a master seal concealed within which is one of
the feminine names appearing elsewhere on the said .cards.
Appearing on the back of the pamphlet or brochure are legends
or instructions, of which the following is representative:
DIRJ;CTIONS

The Subscription Book has 99 Girls' Name.~ with numbers. The anwunt of
each subscription r(J;nges from 1¢ to 35¢. No higher-No subscription over
35¢. No. 25 & 50 eu-oh receive a Parker made Pen.

As each person selects a Girl's Name, the amount to subsc1·ibe appears under
the tab. For instance, if number one (1) Is selected, the amount to subscribe
is one cent. If number fourteen (14) the amount is 14 cents, etc. up to number
thirty-five (35) which is 35 cents.
THOSE SEU:CTING NUMBERS OVER 35 St:B'ICRTBI': O:SLY 35 OENTS

Write the name of the person making the Subscrlpt101i 011 the proper Hue
opposite the Girl's Name and on the ticket stub, and give them one of tbC
Credit Tickets to the Shriners' Frolic and Streets of Bagdad.
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Each tieket lwlder participates in the choice awarding of a Latest Model
Cllpm·olet, P11f'YIWufh or Ford 2-door Sedjan, Fully Equipped.

When the entire Book is completed, you will have collected $28.70. Turn
the receipts In at Campaign Headquarters at once.
Remove the Seal at the top of Book. The person who selected the Girl's
Name under the Seal is entitled to the choice of any Gift illustrated in tlle
Purchasers Gift Folder, absolutely free. For disposing of the Subscription
Book and upon receipt of the $28.70 at the Headquarters, you will also receive
Your choice of any Gift illustrated In the Special Books Sellet•'s Gift Folder.
All Gifts are on display at Headquarters, Suite 222 and 223, Riviera Hotel,
Newark, N. J.
Do not remove the seal until all subsc·riptions l!a.pe been received.
TliE CO:llU!lTEE.

Sales of respondents' products by means of said pull cards are
made in accordance with the specified legends or instructions. The
articles of merchandise sold and distributed by respondents vary in
value but each of the articles of merchandise is of greater value than
the cost of a single pull from said pull cards. The purchasing public
is thus induced and persuaded to purchase pulls from said cards in
the hope that they may pull a prize winning name or number and
thus obtain an article of merchandise of a greater value than the
amount paid. The various articles of merchandise are thus distribUted to the purchasing public wholly by lot or chance, and the amount
Which the customer pays for a chance is also determined wholly by
lot or chance.
PAR. 3. ·within the above referred to pamphlet or brochure containing the pull chances appear the following:
Every subscriber Receives Credit Admission Ti<'ket to Shriners' Frolic and
Streets of Bagdad and Participates in the choice award of a 1037 Chevrolet,
Plymouth or Ford 2-door sedan.

The above language is always modified or changed to show the
name of a particular organization for which the fair or carnival is
being conducted.
The fair or carnival conducted or promoted for fraternal and charitable erganizations by respondents is concluded by a gala night
event. The credit admission ticket above referred to plus a definite
E>um of cash admits the holder of such credit admission ticket to the
closing event of fair or carnival. On this particular night, the soc.alled "Grand Award" is made. The grand award consists of, among
uther things, a 2-door Ford, Plymouth, or Chevrolet sedan automobile.
PAR. 4. The persons to whom respondents furnish the said pull cards
Use the same in purchasing, selling, and distributing a greater part
of respondents' merchandise, in accordance with the aforesaid sales
plan. Respondents thus supply to and place in the hands of others
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a means of conducting lotteries in the sale of their merchandise in accordance with the sales plan herein set forth. The use by respondents
of said method in the sale of their merchandise, and the sale of such
merchandise by and through the use thereof and by and through the
aid of said method, is a practice which is contrary "to an established
public policy of the Government of the United States, and is contrary to the criminal statutes.
PAR. 5. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure an article of merchandise at a price much less than the
normal retail price therefor.
Many persons, firms, and corporations, who sell or distribute merchandise in competition with the respondents as above alleged, are
unwilling to adopt and use said method or any method involving a
game of chance or any other method that is contrary to public policy,
and such competitors refrain therefrom.
Many persons are attracted by respondents' said method; and by the
element of chance involved in the sale thereof in the manner herein
set forth, and are thereby induced to buy and sell respondents' merchandise in prefe~ence to merchandise offered for sale and sold by said
competitors of respondents who do not use the same or an equivalent
method.
The use of said method by respondents because of said game of
chance has a tendency and capacity to, and does, divert trade unfairly
to respondents from their competitors who do not use the same or an
equivalent method. As a consequence thereof, injury has been, and is
being, done by respondents to competition in commerce between and
among the various States of the United States and in the District of
Columbia.
PAR. 6. The aforesaid acts and practices of respondents are all to the
prejudice of the public and of the respondents' competitors and constitute unfair methods of competition in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on l\Iay 23, 1938, issued and thereafter served its complaint in this proceeding upon the ~espondents,
Schneck-,Vayne Co., Inc., and Gustave D. 'Vayne and Frank J.
Schneck, individually and as officers of the Schneck-vVayne Company, Inc., charging them with the use of unfair methods of competition in commerce in violation of the provisions of said act. After
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the issuance of the complaint and the filing of respondents' answer
thereto, testimony and other evidence in support of the allegations of
the complaint were introuuceu by attorneys for the Commission (no
testimony or other evidence having been introduced by respondents),
before l\Iiles J. Furnas, a trial examiner of the Commission theretofore duly designated by it, and said testimony and other evidence
were duly recorded and filed in the office of the Commission. Thereafter, the proceeding regularly came on for final hearing before the
Commission on the complaint, the answer thereto, testimony and
other evidence, report of the trial examiner upon the evidence, and
brief in support of the complaint (respondents not having filed brief
and oral argument not having been requested); and the Commission
having duly considered the matter, and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Schneck-,Vayne Co., Inc., is a corporation organized and doing business under the laws of the State of
N ev,· York, with its principal office and place of business located at
261 Fifth Avenue, New York, N. Y. Respondents Gustave B.
'Vayne and Frank J. Schneck are the owners of all the capital stock
of the corporate respondent and are president and secretary-treasurer,
respectively, of the corporation. They formulate the policies and
direct, dominate, and control the acts and practices of the corporation. They have their offices at the same address as that of the
corporate respondent.
PAR. 2. Respondents are now, and since 1937 have bPen, engaged
in the sale and distribution of various articles of merchandise, includiHg among other things, clocks, watches, fountain pens, electrical
appliances, radios, traveling bags, blankets, and silverware. Respondents cause, and since 1937 have caused their merchandise, when
sold, to be shipped or transported :from their place of business in the
8tate of New York or from the places of manufacture of such merchandise, to purchasers thereof located in various States of the
United States other than the State of New York, and other than the
States in which such merchandise is manuactured. Respondents
maintain, and since 1937 have maintained, a course of trade in their
merehandise in commerce among and between the various States of
the United States.
PAn. 3. In the course and conduct of their business respondents are,
:mel since 1937 have been, in active competition with other corpora-
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tions, and individuals, and with firms and partnerships, engaged in
the sale and distribution of similar articles of merchandise in commerce among and between the various States of the United States.
PAR. 4:. Tl•e Commission finds that in the course and conduct of
their business and in selling and distributing their merchandise, and
in offering sueh merchandise for sale, the respondents have used, and
have caused others to use, various devices and plans of merchandising
which involve the operation of games of chance, gift enterprises, or
lottery schemes. The method or sales plan used by the respondents
is substantially as follows:
Respondents contact various fraternal and charitable organizations
located at various points throughout the United States and offer to
conduct or promote for such organi~ations, var~ous money-raising
enterprises such as £airs and carnivals. The proceeds derived from
the operation of such enterprises are divided between the respondents
and the organization upon a basis theretofore agreed upon. Upon
the consummation of the· agreement the respondents forward to the
organization certain advertising and sales literature and material, including among other things, pull cards, advertising circulars illustrating respondents' merchandise, and circulars explaining respondents' plan of selling such merchandise and of awarding it as premiums
or prizes to persons purchasing chances on such pull ,cards, and to
the persons operating such pull cards and selling the chances thereon.
Respondents also forward, or cause to be forwarded, to the organization the merchandise to be awarded as prizes or premiums during the
enterprise.
The respondents cooperate with the local organization and manage
and direct the enterprise and the sale or distribution of the merchandise. The pull cards are usually placed in the hands of certain
members of the organization, who proceed to contact other members
of the organization and members of the general public and undertake to sell to such persons the chances on the pull cards.
The pull cards bear a number of feminine names, with a blank
space opposite each name in which is to be written the name of the
purchaser of the chance. The card also has a corresponding number
of partially perforated disks on each of which is printed a feminine
name corresponding to one of the names appearing elsewhere on the
card. Under each disk is a number which is disclosed when the disk
is pulled or separated from the card. The card also bears a master
seal under which is concealed a feminine name corresponding to one
of the names under the disks. The names under the disks are effectively concealed from purchasers and prospective purchasers until
after a purchase has been made and the disk pulled or separated from
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ths. card. Likewise, the name under the master seal is concealed
from purchasers and prospective purchasers until all of the chances
appearing on the card have ~en purchased and all of the disks have
hl'en pulled or separated from the card.
On the back of the pull card (referred to by respondents as a
"Subscription Book") appear legends containing directions to he
followed in the operation of the sales plan and in the sale of. the
chances. The following is typical of such legends.
DIRECTIONS

The S1t1Mcription Book has 99 girl.~' Names 1Vith numbers. The amount of
each sub.~criptioH, ranges from Je. to 35o. No higher-No Subscription over 35c.
No. 25 d 50 each receive a Parker made Pen..

As each person selects a Girl's Name, the amount to subscribe appears undel"
the tab. For instance, If number one ( 1) is selected, the amount to subscribe
is one cent. If numbel" fourteen (14), the amotmt is 14 cents, etc. up to number
thirty-five (35) which is 35 cents.
THOSE SELECTING NUMBERS OVER 35 SUBSCRIBI!: ONLY 3;; CENTS

Write the name of the person making the Subscription on the proper line
opposite the Girl's Name and on the tieket stub, and give them one of the Credit
Tickets to the • • • Frolio a.nd Streets of Ba.gdad. Each ticket holder
I>artlcipatPs in the choice awarding of a Latest Model CheVt'olet, Plymouth or
Fo1·d 2-Door Sedan, Fully Equipped.

When the entit·e Book is completed, you will have coll~cted $28.70. Tum
the receipts in at Campaign Headquarters at once.
Remove the Seal at the top of Book. The person who selected the Girl's Name
under the Seal Is entitled to the choice of any Gift Illustrated in the Purcha.~ertt
Gift Folder, absolutely free. For disposing of the Subs<'ription Book and upon
receipt of the $28.70 at the Headquarters, you will also reeeive your choice of
any Gift illustrated in the Special nook Seller's Gift Folder. All Gifts are ou
display at Headquarters * • *.
Do not remove tbe seal until all subscriptions ha>e bl'en received.

Sales of respondents' merchandise by means of the pull cards are
made in accordance with these instructions. The various articles of
merchandise sold and distributed by means of the cards vary in
value but each of the articles is of a value greater than the cost of a
single pull from the pull card. Members of the· purchasing public
are induced to purchase pulls from the card in the hope that they
may pull a prize-winning name or number and thus obtain an
artiele of merchandi~e of a· Yalue greater than the amount paid.
The articles of merchandise are. thus distributed to the purchasing
public wholly by lot or chance, and the amount which the purchaser
pays for a chance is also tleterminPd wholly by lot or chance.
PAR. 5. Each purchaser of a chance on the pull card receives also
a ticket purporting to represent a credit on the price of admission
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to the fair or carnival. Each of these tickets bears a different number. The fair or carnival is usually climaxed by a special night
event at which there is a drawing for a "Grand Award," usually an
automobile.. The holder of the ticket bearing the lucky number receives the Grand Award.
PAR. 6. The persons to whom respondents furnish the pull cards
through the local organization, use the cards in selling and distributing respondents' merchandise in accordance with the aforesaid sales
plan. Respondents thus supply to and place in the hands of others
a means of conducting lotteries in the sale of respondents' merchandise in accordance with such sales plan.
PAR. 7. The Commission finds that the sale of merchandise to the
purchasing public in the manner herein described involves a game
of chance or the sale of a chance to procure an article of merchandise
at a price much less than the normal retail price thereof. The use
by respondents of such method in the sale of their merchandise and
the sale of respondents' merchandise by and through the use and aid
of such method is a practice of a sort which is contrary to an
established public policy of the Government of the United States.
Among the persons, firms, and corporations who sell and distribute
merchandise in competition with respondents, as above set forth, are
those who are unwilling to adopt and use the method used by respondents or any method involving a game of chance or any other
method which is contrary to public policy, and such competitors
refrain there,from.
Many persons are attracted by respondents' sales method and by
the element of chance involved in the sale of respondents' merchandise, and are thereby induced to buy and sell respondents' merchandise in preference to merchandise offered for sale and sold by respondents' competitors who do· not use such method or any equivalent
method.
PAR. 8. The Commission therefore finds that the use of such method
by respondents has the tendency and capacity, because of such game
of chance, to divert trade unfairly to respondents from their said
competitors. In consequence thereof, substantial injury has been done
and is being done by the respondents to competition in commerce
among and between the various States of the United States.
CONCLUSION

The. acts and practices of the respondents as herein found are all
to the prejudice of the public and of respondents' competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Fe<leral Trade Commission upon the complaint of the Commission, the answer of re' spondents, testimony, and other evidence taken before a trial examiner of the Commission theretofore duly designated by it, in support
of the allegations of said complaint (no testimony or other evidence
having been offered by respondents), report of the trial examiner
upon the, evidence, and brief of counsel for the Commission (no
brief having been filed by respondents and oral argument not having
been requested); and the Commission having mnde its findings 'as to
the facts, and its conclusion that said respondents have violated the
provisions of the Federal Trade Commission Act.
It is ordered, That the respondents, Sclmeck-,Vayne Co., Inc., a
eorporation, its officers, and Gustave n. 'Vayne and Frank J. Schneck,.
individually and as officers of said corporation, and respondents"
representatives, agents, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale,
and distribution in commerce, as "commerce" is defined in the Federal
Trade Commission Aet, of their clocks, watches, fountain pens, electrical appliances, radios, traYeling bags, blankets, silYerware, or any
other merchandise, do forthwith cense and desist from:
1. Supplying to vr placing in the hands of others any merchandise, together with push or pull cnrcls, punchboards, or any other
lottery devices, which said push or pull cards, punchbonrds, or other
lottery devices are to be used, or may be used, in selling or distributing such merchandise to the public.
2. Supplying to or plncing in the hands of others push or pull
<ards, punchboards, or other lottery devices, ehher with merchandise
or &>parately, which said push or pull cards, punchboards, or otherlottery devices are to be used or may be used in selling or distributing respondents' merchandise or any other merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means
of a game of chnnce, gift enterprise, or lottery scheme.
It 'is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
l'eport in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN

THE

l\IA'ITER

Of

PHILIP HARRY KOOLISH AND SARA ALLEN KOOLISH)
INDIVIDUALLY AND TRADING AS STANDARD DISTRIB, UTING COMPANY
COMPLAIN~'. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket J,IJ.i.

Complaint, !Jlay 18, 1910-DCci8ion, Aug. 21,

19~1

Where two individuals, husband and wife, engagt'd in Interstate snle and distribution of flashlights, electric mixers, sport jackPts, cosmetics, cameras,
billfolds, pen and pencil sets, bedspreads, radios, raincoats, watches, clocks,
silverware, vacuum cleaners, and other artides of merchandise;
In car.rying on their business pursmmt to a scheme, as below set forth, under
which they distributed more than a million merchandise offers, received
orders for sucll merchaudise from thousands of Individuals, dealers, and
others to whom sucll offers were made, making salt's during a recent 12·
month period amounting to about $1,800,000, and receiving orders from
upproximately 1 percent of those to whom said offers were sent, anrl
reorders ot· additional orders from ahout 23 percent of those to whom s.tJes
had been ruadeMade use of selling plan or metl10d which involn•d distribution by mail to
Individuals, without prior receipt of any request therefor, of certain
literature and iustructions, including, among otlwr things, push cards,
order blauks, illustr·ation~. and descriptions of articles of met·cllandise and
circulars explaining their plan for the sale thereof and allotting premiums
or prizes and which iueluded, as ty1)ical, offer of certain portable radio
receiving sets by mail through an explanatory letter accompanied by an
Illustrative and descrivtive allvel·ti~Pment, u 1msh card and a printed
order form for the purchase of the two radios involvt'd and four com·
binations of pen and pencil at a total price of $18.95 (as calle<l for by
said card), togethet· with a business reply envelope addrel'sed to s:tid
ju()ividuals UIHI!c'r their trude name, and plan under which, as explained
to recipient, J)er,.on selecting from list of feminine names displayed on c:u·d
that name, after sale of all chances, found to correspond with name con·
cealed under card's seal, received one of said radios, amount paid by each
customer or purc:hnset· was dependent upon number disclosed through
disk selected in accordance with feminine name chosen, and operator of
card, i. e., re<"ipient of p:u"ticular offet·. was compensated, upon remitting
to said individuals the total smu thus c:alled for, by the right to retain one
of said radios, 11110n the shipment to him of said vat·lous merchandise, fur
distribution to customers secured by him In re;;ponse to the invitation and
sug~e;;tiou containt>d in tl1e clt·cular lettet· and as above set forth; anti
thereby
Supplied to awl plac:ed in the hand,; of othpr·s, nwaus of conducting lotteries
In the sale of mert"haudisf' throug-h sales plan aforesaid, lmdet• wh!C'b
many or the Individuals, dt>aler:'l. and others to whom said ill(l!vitlnals
furnishE>d sairl push cards mad~· use thei·pof to pnrcltn~e, st>ll, nnd di~-
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tribute met·chandise bought by them from said individuals, and involving
the sale of merchandise to the public by game of chance to procure an
article at much less thnn its normal retail price, contmry to the established public poli(·y of the United Statrs Govrrument and in violation of
the aiminal laws and in competition with mauy who, unwillinp; to use
such or other nwthod contrary to public policy, rpfrain thet·eft·om;
\Yith result that many persons W!'t'e attracted by thrir said sales plan or
method and element of chance involved therein, and were thereby induced
to buy and sell their merchandise in preference to that of their said compe.itors, wher~>by substantial trade In commerce was unfairly diverted from
said competitors to them, and substantial injury done to competition In
commerce:
lleld, That said ads and practices were all to the prejudice and iu,lury of the
public, and competitors, and constituted unfair methods of comtJetition
in commerce.

Defore Mr. lV. lV. 8hcppa1Yl, trial examiner.
11/r. L. P. Allen, h., and M1'. D. 0. Daniel for the Commission.
11/r. Albert A. Jones, of ·washington, D. C., and J,Ir. Jacob Rabkin,
of New York City; for respondentR.
ColiiPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Philip Harry
Koolish and Sara Allen Koolish, individually and trading as Standard Distributing Co., hereinafter referred to as respondents, have
violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the interest of the public, hereby issues its complaint, stating its
charges in that respect as follows :
PARAGRAPH 1. Respondents, Philip Harry Koolish and Sara Allen
Koolish, are individuals trading as Standard Distributing Co. The
principal place of business of the respondents w·as formerly 6227
Broadway, Chicago, Ill. The principal place of business of respondents is now located at 2222 Diversey, Chicago, III. Respondents are
now, and for more than 1 year last past, have been engaged in the
sale and distribution of flashlights, electric mixers, sport jackets,
cosmetics, cameras, billfolds, pen and pencil sets, bedspreads, radios,
raincoats, watches, clocks, silverware, vacuum cleaners, and other
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia. Re~pondcnt-s cause and have caused said products, when sold, to be
transported from their aforesaid places of business in the State of
Illinois to pmchasers thereof, at their respective points of location,
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in various States of the United States other than the State of Illinois,
and in the District of Columbia. There is now, and for more than
1 year last past has been a course of trade by respondents in such
merchandise in commerce between and among the various States of
the United States and in the District of Columbia. In the course
and conduct of said business, respondents are and have been in competition with other individuals and partnerships and with corporations engaged in the sale and distribution of like or similar articles
of merchandise in commerce between anu among the various States
or the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business, as described in
paragraph 1 hereof, respondents, in soliciting the sale of and in
selling and distributing their merchandise, furnish and have furnished various devices and plans of merchandising which involve
the operation of games of chance, gift enterprises, or lottery schemes
by which said merchandise is sold and distributed to the ultimate
consumers thereof wholly by lot or chance. The method or sales
plan adopted and used by respondents was and is substantially as
follows:
Respondents distribute, and have distributed, to the purchasing
public certain literature and instructions, including among other
things push cards, order blanks, illustrations of their said merchandise, and circulars explaining respondents' plan of selling merchandise
and allotting it as premiums or prizes to the operators of said push
cards. One of respondents' push cards bears 15 feminine names with
ruled columns on the reverse side thereof for writing in the name
of the customer opposite the feminine name selected. Said push
card has 15 small partially perforated disks on the face of which
is printed the word "Push." Concealed within each disk is a number
which is disclosed when the disk is pushed or separated from the
card. The push card bears a legend or instructions as follows:
NAME UNDER SEAL RECEIVES A
PICKWIK
CANDID CAMERA

With Roll of Film
No. 19 Receives a Combination Pen & Pencil
Do Not
Remove Seal
Until Entire
Card Is Sold
No. 1 pays 1¢; No. 19 pays 19¢;
No. 27 pays 27¢; No. 29 pays 20¢;
All Others pay 20¢. NONE HIGHER
Push Out
With Pencil
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Sales of respondents' merchandise by means of said push card are
made in accordance with the above-described legend or instructions.
Said prizes or premiums are allotted to the customers or purchasers
in accordance with the above legend or instructions. The fact as to
whether a purchaser receives an article of merchandise or nothing for
the amount of money paid and which of said articles of merchandise
the purchaser is to 1~eceive, if any, is thus determined wholly by lot
or chance.
Respondents furnish and have furnished various push cards accompanied by said order blanks, instructions, and other printed matter
for use in the sale and distribution of their merchandise by means of
a game of chance, gift enterprise, or lottery scheme. The sales plan or
method involved in connection with the sale of all of said merchandise
by means of said push cards is the same as that hereinabove described,'
varying onl;Y in detail.
PAR. 3. The persons to whom respondents furnish the said push
cards use the same in purchasing, selling, and distributing respondents' merchandise, in accordance with the aforesaid sales plan. Respondents thus supply to, and place in the hands of, others the means
of conducting lotteries in th~ sale of their merchandise in accordance
with the sales plan hereinabove set forth. The use by respondents
of said sales plan or method in the sale of their merchandise and the
sale of said merchandise by and through the use thereof and by the
aid of said sales plan or method is a practice of a sort which is
contrary to an established public policy of the Government of the
United States and in violation of the criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure an article of merchandise at a price much less than the
normal retail price thereof. Many persons, firms, and corporations,
who sell or distribute merchandise in competition with the respondents,
as above alleged are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win
something by chance, or any other method that is contrary to public
policy and such competitors refrain therefrom. Many persons are
attracted by said sales plan or method employed by respondents in
the sale and distribution of their merchandise and the element of chance
involved therein, and are thereby induced to buy and sell respondents'
merchandise in preference to merchandise offered for sale and sold
by said competitors of respondents who do not use the same or equivalent methods. The use of said method by respondents, because of said
game of chance, has a tendency and capacity to, and does, unfairly
divert substantial trade in commerce between and among the various
435026••-42-vol. 33-70
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States of the United States and in the District of Columbia to respondents from their said competitors who do not use the same or equivalent
methods, and as a result thereof substantial injury is being, and has
been, done by respondents to competition in commerce between and
among the various States of the United States and in the District of
Columbia.
pAR. 5. The aforesaid acts and practices of re'spondents, as herein
alleged, are all to the prejudice and injury of the public and of respondents' competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
REPCRT, FINDINGs AS TO THE

FAcTs,

AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on May 18, 1940, issued and subsequently served its complaint in this proceeding upon Philip Harry
Koolish and Slna Allen Koolish, individually, and trading as Standard
DiE!tributing Co., charging them with the use of unfair methods of
competition in commerce and unfair and deceptive acts and practices
in commerce in violation of the provisions of said act. After the issuance of said complaint and the filing of respondents' answer thereto,
testimony and other evidence in support of the allegations of said complaint were introduced by attorneys for the Commission and in opposition to the allegations of the complaint by attorneys for the
respondents before W. ·w. Sheppard, an examiner of the Commission
theretofore duly designated by it, and the said testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter the proceeding regularly came on for final hearing before
the Commission on the said complaint, the answer thereto, testimony
and t>ther evidence, report of the trial examiner and exceptions thereto,
briefs in support of the complaint and in opposition thereto, and oral
al'guments of counsel; and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings .
as to the facts an~ its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondents, Philip Harry Koolish and Sara Allen
Koolish, are individuals trading as Standard Distributing Co. and
having their principal place of business at 2222 Diversey, Chicago,
Ill. Respondent Sara Allen Koolish is the wife of respondent Philip
Harry Koolish. Respondents are now, and since January 1939 have
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Lee.n, engaged in the sale and distribution of flashlights, electric mixers,
sport jackets, cosmetics, cameras, billfolds, pen and pencil sets, bedspreads, radios, raincoats, watches, clocks, silverware, vacuum cleaners,
and other articles of merchandise.
PAn. 2. In the course and conduct of their business respondents
cause, and have caused, articles of merchandise, when sold, to be transported from their place of business in the State of Illinois to purchasers
thereof at their respective points of location in various States of the
United States other than the State of Illinois and in the District of
Columbia. There is now, and for more than 1 year last past has been,
a course of trade by respondents in such merchandise in commerce
between and among the various States of the United States and in the
District of Columbia.
PAR. 3. The selling plan or method used by respondents in the sale
and distribution of merchandise is to distribute by mail to individuals,
without the prior receipt of any request therefor, certain literature
and instructions including among other things push cards, order blanks,
illustrations, and descriptions of articles of merchandise, and circulars
explaining their plan for the sale of such merchandise and of allotting
premiums or prizes. A typical instance of respondents' merchandising plan is illustrated by the offering for sale of certain portable radio
receiving sets by mailing to various individuals a circular letter which
stated in part:
UE::E'S ALL YOU NEED TO DO TO GET YOUR RADIO:
~!erely

show the enclosed illustration to your fl'ieuds • • • neighbors
• • • relati-res • * • folks you work with • • • persons you trade
with and so on; and explain to them how they may obtain one of these KENT
R>I.DIOS.

The sales card contains a list of girls' names and under each seal is a concealed number. Numbers are not consecutive. Person selecting No. 1 pays 1¢,
No. 5 pays 5¢, No. fl pays 9¢, No. 15 pays U'i¢, No. 19 pays lfl¢, No. 22 pays 22¢,
all, others pay only 2fl¢. NONE HIGHJ>R.
HOW TO SEND FOR YOUR RADIO: Simply fill out enclosed order form.
J mmedlately upon receipt of your order we will RUSH to you 2 KENT RADios and 4 OOMBINATION PEN & PENOILS.
You may keep one RADIO and may give the other RADIO to
the party who selected the name which is found under the large seal.

This letter was accompanied by an illustrated and descriptive
advertisement of the radio receiving sets offered for sale and by a
push card having on its face 62 partially perforated small disks
each printed with the word "Push" and a feminine name and having
concealed within it a number which is disclosed when the disk is
pushed or separated from the card. The card also has on its face
a partially perforated large disk with the notation, "Do not remove
seal until entire card is sold," the statement, "NAME UNDER SEAL
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RECEIVES A KENT RADIO," an illustration of the radio receiving setr
and a statement similar to that set out in the extracts from the letter
quoted above showing the amounts to be paid by players and bearing the notation that Nos. 1, 9, 19, and 29 each receive a combination
pim and pencil. The back of the card has the same :feminine names
printed on it as appear on the partially perforated disks on the face
of the card, each followed by a blank space intended for the use
of the operator of the card in writing in the name of the player
pushing each of the 62 partially perforated disks, together with a
further explanation of the nature of the card and the statement:

Upon receipt of your order we immedhtely ship you the articles indicated on
order blank. This card Is given to you absolutely free. If you wish you
can use this as a sales card.

The above-described material is accompanied by a printed order
form for the purchase of two Kent radios and four combination pen
and pencils at a total price of $16.95, together with a business reply
envelope addressed to respondents under their trade name, Standard
Distributing Co. The sum of the payments called for by the push
card is $16.95.
The offerings made by respondents of other articles of merchandise are in substantially the same form, varying only in detail. In
each instance the total amount of the payments called for by the
push card is exactly equal to the amount stated on the printed
order form addressed to respondents as the price for the principal
article of merchandise and such subsidiary prizes or premiums as
are provided for on the push card, plus one additional article of
merchandise identical to the principal prize or premium named on
the push card. It is intended and provfded by respondents' sales
plan that one o£ the two identical principal articles of merchandise
shall be retained by the operator of the push card and the other,
and such subsidiary prizes or premiums as may be provided in the
particular offer, shall be allotted to the player or players selecting
the concealed numbers which correspond to the predetermined number or numbers entitling the player or players to such prizes or
premiums as may be specified.
PAR. 4. Respondents have distributed more than a million of the
aforesaid merchandise offers accompanied by push cards in substantially the form described above and have received orders for
such merchandise from thousands of individuals, dealers, and others
to whom such offers were mailed. Respondents' sales of merchandise pursuant to the aforesaid plan for the 12 months ending November 30, 1940, amounted to approximately' $1,800,000. In most
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instances the orders for merchandise received by respondents are
for precisely the articles of merchandise listed on the printed order
form mailed out with a push card and cover two identical principal
articles of merchandise and such subsidiary premiums or prizes as
are named on the push card. Respondents receive such orders for
merchandise from approximately 1 percent of the individuals, dealers, or others to whom push cards are sent, and when the shipments
are made to such purchasers respondents send with such shipments
other literature and push cards offering different types of merchandise
under the same plan. Reorders or additional orders are received from
a bout 25 percent of those to whom a sale has been made.
PAR. 5. The Commission concludes that many of the individuals,
dealers, and others to whom respondents furnished said push cards
have used, and do use, the same in purchasing, selling, and distributing merchandise which they buy from respondents. The sale of
merchandise to the purchasing public according to respondents' sales
plan involves a game of chance or the sale of a chance to procure
an article of merchandise at a price much less than the normal retail
price thereof. Respondents thus supply to and place in the hands
of others means of conducting lotteries in the sale of merchandise.
The use by respondents of the aforesaid sales plan or method in the
sale and distribution of their merchandise, and the sale of such merchandise by the aid of and through the use thereof, is a practice
contrary to the established public policy of the Government of the
United States and in violation of the criminal laws.
PAR. 6. In the sale and distribution of their various articlPs of
merchandise respondents are in competition with many other persons, firms, and corporations who sell and distribute like merchandise, some of whom are unwilling to adopt and use a sales plan or
method similar to that used by respondents, or any method involving
a game of chance or any other method contrary to public policy,
an~ such competitors refrain therefrom. Many persons are attracted by said sales plan or method employed by respondents in
the sale and distribution of their merchandise and the element of
chance involved therein, and are thereby induced to buy and sell
respondents' merchandise in preference to merchandise offered for
sale and sold by said competitors of respondents wlw do not use
the same or equivalent methods. The use of said method by respondents, because of said game of chance, has a tendency and capacity
to, and does, unfairly divert to respondents from their said competitors who do not use the same or equivalent methods substantial
trade in commerce between and among the various States of the
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United States and in the District of Columbia, and as a result
thereof substantial injury has been done, and is being done, by
respondents to competition in commerce between and among the
various States of the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondents are all to the prejudice and injury of the public and of respondents' competitors and
constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.
OllDER TO CK\SE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,·testimony, and other evidence in support of the allegations
of said complaint and in opposition thereto taken before an examiner
of the Commission theretofore duly designated by it, report of thetrial examiner and exceptions thereto, briefs in support of the complaint and in opposition thereto, and o,·al arguments of counsel, and
the Commission having made its findings as to the facts and its
conclusion that said respondents have violated the provisions of the
Federal Trade Commi~sion Act.
It is ordered, That respondents Philip Harry Koolish and Sara
Allen Koolish, individually, and trading as Standard Distributing
Co., or under any other name, jointly or severally, their representatives, agents, and employees, dirPrtly or through any corporate or
other device, in connection with the offering for sale, sale, or distribution of any merchandise in commerce, as "commerce" is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from directly or indirectly:
1. Supplying to or placing in the hands of others any merchandise,
together with push or pull cards, punchboards, or any other lottery
devices, which said push or pull cards, punchboards, or other lottery
devices are to be used, or may be used, in selling or distributing. su~l~
merchandise to the public.
'
.
2. Supplying to or placing in the hands of others push or pull
cards, punchboards, or other lottery devices, either with any merchandise or separately, which push or pull cards, punchboards, or
other lottery d-evices are to be used, or may be used, in selling or
distributing such merchandise to the public.
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3. Selling or otherwise disposing of any merchandise by the use
of push cards, pull cards, punchb'oards, or other lottery devices.
It is further ordered, That respondents shall, within 60 days after
the service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
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IN THE MATTER OF

INLAID OPTICAL CORPORATION
COlllPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4178.

Complaint, July 11, 1940-DcC'ision, Auu. 21, 19-11

Where a corporation engaged in the interstate sale and distribution of lenses
and eyeglassPs, including reading glassPs and sunglasses, Importing uncut
lenses ft"Olll Japan, and processing and mounting them in fmmes, In course
of which the label attached to each bearing legend "1\Iade in Japan," was
removed, and also mnnufncturing and purchasing len»es of domestic origin
with which It customarily intermingled the processed Japanese lenses in
its ready-to-wear glasses(a) Sold and distr·ibuted said glasses to chain stores and dealers, without
&ny label, mark or words thereon indicating the Japanese or foreign origin
of lenses above referreu to, frames of which were made in the United
States; and
(b) Represented, through salesmen and representatives, that its eyeglasses,
assemble(] from lenses intermingled as above set forth and of which about
25 percent contained such imported lenses, were of domestic origin;
With effect of misleading and deceiving a substantial portion of the purchasing public, which bas a decided preference for products made in the
United Stutes over those nHlde in Japan and many other foreign countries,
and members of which have become aceustomed to examining articles prior
to purchase for indication of foreign origin, In absence of which theY
assume such products to be domestic, into the enoneous belief that itS
said eyeglasses were wholly of domestic origin, thereby inducing such
public to purchase its said products, and placing In the hands of unscrupulous and uninformed dealers means to mislead and tleceive members of
said public:
Held, That such acts and p1·actices, under the· circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
dt>ceptive acts and practices In commet·ce.

Before Mr. Lewis C. Ru.gsell, trial examiner.
Mr. Merle P. Lyon for the Commission.
Adler & Flint, of Providence, R.I., for respondent.
Col\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Inlaid .Opticul
Corporation, hereinafter referred to as respondent, has violated the
provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Inlaid Optical Corporation, is a corporation organized, eXisting, and doing business under and by virtue
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of the laws of the State of Rhode Island, with its principal office
and place of business located at 1058 Broad Street, in the city of
Providence of said State. Said respondent is now, and for some
time past has been, engaged in the business of selling and distributing lenses and eyeglasses, including reading glasses and sunglasses,
in commerce among and between the various States of the United
States and in the District of Columbia. Respondent has maintained,
and maintains, a course of trade in said products in said commerce,
and has caused, and now causes, said products, when sold or ordered,
to be shipped and transported from its place of business in the State
of Rhode Island to purchasers, including retailers, resellers, and
users thereof, located in various States of the United States other
than the State of Rhode Island, and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as above described,
and in connection with the sale and distribution of its said products
in said commerce, respondent has caused certain quantities of lenses
for said eyeglasses and sunglasses to be imported from the country
of Japan. At the time of importation into the United States, said
lenses have been; and are, all labeled or marked with the word or
words "Japan" or "Made in Japan," indicating that the country of
origin is Japan. After said lenses were and are received by respondent, as so marked, it thereafter caused and causes the said labeling
or marking to be removed from said lenses, and thereafter offered
and offers for sale, and sold and sells, the same mounted in frames,
to the aforesaid purchasers, including dealers, resellers, and users
thereof, without any label, mark, o~ words thereon indicating the
Japanese or foreign origin of the said lenses.
PAR. 3. By virtue of the practice, heretofore and now established,
of imprinting and otherwise labeling or marking products of foreign
origin, and their containers, with the name of the country of their
origin, in legible English words, in a conspicuous place, and as required by law, a substantial portion of the buying and consuming
public has come to rely, and now relies, upon such imprinting, labeling, or marking, and is influenced thereby, to distinguish and discriminate between. competing products of foreign and domestic origin,
inclusive of eyeglasses and sunglasses having foreign-made or imported lenses. 'Vhen products composed in 'vhole or substantial part
of imported articles are offered for sale and sold in the channels of
trade in commerce throughout the United States and its territorial
possessions, and in the District of Columbia, they are purchased and
accepted as and for, and taken to be, products wholly of domestic
manufacture and origin unless the same are· imprinted, labeled, or
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marked in a mal!ner which informs purchasers that the said products,
or parts thereof, are of foreign origin, and not of domestic origin.
At all times material to this complaint there has been, and now is,
among said members of the buying and consuming public, including
purchasers and users of eyeglasses and sunglasses, in and throughout
the Unitetl States and its territorial possessions, and in the District
of Columbia, a substantial and subsisting preference for products
which are wholly of domestic manufacture or origin, as distinguished
from products of foreign manufacture or origin and from products
which are in substantial part made of materials or parts of Japanese
or foreign manufacture or origin.
PAR. 4. The practice of respondent, as aforesaid, in offering for
sale, selling, and distributing its eyeglasses, including reading glasses
and sunglasses, made of lenses having Japanese or foreign origin,
without any imprinting, labeling, or marking thereon to indicate to
purchasers that the said lenses or glasses are o~ Japanese or foreign
origin, has had; and has, the tendency and capacity to mislead and
deceive purchasers and members of the buying and consuming public
into the false and erroneous belief that the said glasses, and all the
parts thereof, are wholly of domestic manufacture and origin, and
into the purchase thereof in the reliance upon such erroneous belief.
The aforesaid practice further places in the hands of retailers and
resellers of respondent's said products a means wherewith to mislead
and deceive purchasers and members of the buying and consuming
plll1lic into the false and erroneous belief that the said glasses referred to, and all the parts thereof, are wholly of domestic origin,
and thus into the purchase thereof in reliance upon such erroneous
belief.
PAn. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice of the public and constitute unfair
and deceptive acts and practices within the intent and meaning of
the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 11, 1940, issued and subsequently served its complaint in this proceeding upon the respondent, Inlaid Optical Corporation, a corporation, charging it with the
use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said com·
plaint and the filing of respondents' answer thereto, testimony and
other evidence in support of the allegations of s~id complaint were
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introducted by Merle P. Lyon, attorney for the Commission, anJ in
opposition to the allegations of the complaint by Walter Adler, attorney for the respondent, before Lewis C. Russell, a trial examiner
of the Commission theretofore duly designated by it, and said testimony and other evidence were duly recorded and filed in the office
of the Commission. Thereafter, the proceding regularly came on
for final hearing before the Commission on said complaint, answer
thereto, testimony and other evidence, report of the trial examiner
upon the evidence, brief in support of the complaint (no brief having
been filed by the respondent or oral argument requested), and the
Commission having duly considered the matter and being now fully
·advised in the premises, finds that this proceeding is in the inteTest of
the public and makes this its findings as to the facts and its condusion drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Inlaid Optical Corporation, is a corporation organized, existing, and doing business under and by virtue of
the laws of the State of Rhode Island, with its principal office and
place of business located at 1058 Broad Street in the city of Providence, in the State of Rhode Island.
PAR. 2. ReE>pondent is now, and for more than 3 years last past
has been, engaged in the sale and distribution of lenses and eyeglasses,
~nclnding reading glasses and sunglasses, in commerce among and
between the various States of the United States and in the District
of Columbia. Respondent causes its said productR, when sold, to be
transported from its place of business in the State of Rhode Island
to purchasers thereof located in various other States of the United
States and in the District of Columbia. Respondent maintains, and
::t all times mentioned herein has maintained, a course of trade in
mid products in commerce among and between the various States
of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of its business the respondent
purchases aJ1(l imports uncut lenses manufactured and fully ground
jn Japan. When such lenses are imported into the United States
they bear u label or tag attached to each lens bearing the legend
"Made in Japan" and usually .bear a further label or tag giving the
focal strength of said lenses, although sometimes the information as
to the focal ~trength appears upon the package instead of the lens
itsdf.
·when such lenses are so received, they are further processed by the
l't>Spondent, which proeessing consists of cleaning und cutting said
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lenses to the desired shape and size, finishing the edges, drilling such
holes as may be necessary, and attaching to frame or mounting. In
the course of this processing, the labels or tags bearing the legend
"l\Iade in Japan" are removed from such lenses, and thereafter s:tid
lenses so mounted are sold and distributed to chain stores and other
Jealers without any label, mark, or words thereon indicating the
Japanese or foreign origin of said lenses. The frames to which said
lenses are mounted are made in the United States and the completed
eyeglasses retail for from 25 cents to $1, depending on the frame us_£d.
Approximately 25 percent of the ready-to-wear glasses sold and distributed by the respondent contain lenses 'imported from Japan.
In addition to the lenses imported from Japan, the respondent als(}
manufactures and purchases lenses of domestic origin for use in its
ready-to-wear glasses. It is customary for the respondent, after
processing the uncut lenses impor-ted' from Japan, to intermingle such
imported lenf.es with lenses of its own manufacture and those purchased from domestic sources. In the offering for sale, sale, and
distribution of its ready-to-wear glasses assembled from such intermingled lenses, the, respondent has represented, through salesmen and
representatives, that its eyeglasses were of domestic origin.
PAR. 4. There is among the members of the purchasing public a
decided preference for products which are manufactured in the
United States over products manufactured in Japan and many other
foreign countries. l\Iembers of the purchasing public have become
accustomed. to examining articles prior to purchase for markings or
tags which indicate that the product is of foreign origin, and when
products bear no markings indicating that they are of foreign origin
1he purchasing public assumes that such products are of dom~stic
origin.
PAR. 5. The practice of respondent in obliterating or obscuring
from its lenses the legend "1\Iade in Japan" and. in offering for sale,
Eelling, and distributing such lenses mounted on frames without disclosing that tl!e lenses are made. in Japan has the tendency and capacity to, and does, mislead. and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that respondent's eyeglasses are wholly of domestic origin and manufacture. As
u result of such erroneous and mistaken belief engendered as herein
Fet forth, a substantial portion of the purchasing public are ind.uced
to, and do, purchase respondent's products.
By the use of the practices herein set forth, respondent has also
placed in the hands of unscrupulous and uninformed dealers a means
and instrumentality whereby surh dealers have been, and are, enabled
to mislead awl deceive members of the purchasing public.
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CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public an<l constitute unfair and deceptive acts and practices in commerce within the intent
and meaning (If the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, answer of the respondent, testimony and other evidence taken before Lewis C.
Russell, a trial examiner of the Commission theretofore duly designated by it, in support of the allegations of said complaint and in
opposition thereto, report of the trial examiner thereon and brief
filed in support of the complaint, and the Commission having made
its findings as to the facts and its conclusion that said respondent
has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Inlaid Optical Corporation, a
corporation, its officers, directors, agents, representatives, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale, and distribution of lenses and
eyeglasses, including reading glasses and sunglasses, and other similar
products in commerce as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Advertising, offering for sale, or selling lenses or eyeglasses
including reading glasses and sunglasses, or other similar products,
which are manufactured in whole or in part in Japan or any other
foreign country, without clearly disclosing the foreign origin of such
products.
2. Representing in any manner whatsoever that respondent's products are made in the United States when in fact such products are
manufactured in whole or in part in Japan or any other foreign
country.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
.
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IN THE MATTER OF

REED-HARLIN GROCER COMPANY AND JOHN R. REED
AND ORR M. REED, TRADING AS WEST PLAINS BROKERAGE COMPANY, ET AL.
COMPLAINT, FINDI~GS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUDSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS
AMENDED BY AN ACT OF COXGRESS APPROVED JUNE 10, 19~6

Docket 4186.

Complaint, Apr. 9, 1941-Decision, Aug. U, 191,1

\Vhere some six corporate or partnership concerns, engnged in selling foodstuffs,
groceries, and allied prcducts to numerous buyers, including a corporate
grccery business operating warehouses in l\Iissourl and Arkansas, which
placed orders for a substantial portion of Its requirements through a brokerage firm owned by two inllividuals, one of whom was the president and
active manager of said corporate grocery business, owning 86 percent of Its
outstanding stock, the other being director, secretary, salaried employee, and
stockholder therein( a) Transmitted and paid to said two indi\'iduals, engaged under a separate
trade name in said bt·okerage business, so-called brokerage fees and commissions in substantial amounts, which were a certain percentage of the
quoted sale prices agreed upon between each of said sellers and snid
individuals:
Held, That said concerns violated the provisions of subse<"tion (c) of section Z
of the Clayton Act, as amended, by so granting and paying fees and commissions as brokerage to said corporate grocer and said two Individuals; and
Where said corporate grocery concern and said individuals, acting In fact on
behalf of said corporate grocery business( b) Accepted from sellers aforesaid so-called brokerage fees and commi,..siun~<:
Held, That said corporate grocery business and individuals violated· the provisions of subsection (c) of section 2 of said statute by receiving and accepting fees and commissions as brokerage upon purchases from sellet·s.

Mr. John T. Haslett for the Commission.
Mr. A. lV. Landis, of ,"West Plains, Mo., for Reed-Harlin Grocer
Co., John R. Reed and Orr M. Reed.
Mr. W. D. Wright, Jr., of Denver, Colo., for Ady & Milburn, Inc.,
'Villiam D. Wright and Frank E. Hockensmith.
Rose, Loughborough, Dobyn.s & Ilou.se, of Little Rock, Ark., for
Arkansas State Rice Mill Co.
Farrar & },fartin, of Denver, Colo., for Great 'Vestern Sugar Co.
ColiiPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof and hereinafter more
particularly designated and described since 'June 19, 1936, have
violated and are now violating the provisions of subsection (c)
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of section 2 of the Clayton Act (U. S.C. title 15, sec. 13) as amended
by the Robinson-Patman Act, approved June 19, 1936, hereby issues
its complaint, stating its charges with respect thereto as follows:
PARAGRAPH 1. Uespondent, Reed-Harlin Grocer Co., is a corporation, organized and existing under and by virtue of the laws of the
State of Missouri, 'vith its principal office and place of business
located at 200 'Vashington Avenue, 'Vest Plains, Mo. Uespondent
operates and maintains branch warehouses in various towns and
cities in the States of Missouri and Arkansas.
PAR. 2. Respondent, John R. Reed, an individual residing in the
rity of ·west Plains, Mo., is now and has been since June 19, 1936,
president, director, and majority stockholder in Reed-Harlin Grocer
Co. Said respondent, John R Reed, owns and controls approximately 56 percent of the outstanding capital stock and actively manages and conducts the business of Reed-Harlin Grocer Co.
Respondent, Orr M. Heed, an individual residing in the city of
West Plains, Mo., is now and since June 19, 1936, has been director,
secretary, a salaried employee of, and a stockholder in respondent
Reed-Harlin Grocer Co.
Respondents, John R. Reed and Orr 11. Reed, are in active charge
of the management of the business of respondent 'Vest Plains
Drokerage Co.
PAR. 3. Respondent, Ady and Milburn, Inc., is a corporation organized and existing under and by virtue of the laws of the State of
Colorado with its principal office and place of business located at
1900 15th Street, Denver, Cold.
Respondent, Arkansas State RiCe Mill Co., is a corporation organized and existing under and by virtue of the laws of the State
of Arkansas with its principal office and place of business at
A.bbeyville, La.
The individual respondents, William D. 'Vright and Frank E.
liockensmith, are engaged in the business of jobbing a variety of
dried beans under the firm name and style of Midwest Dean Co., and
have their principal office and lace of business at 2030 Blake Str~et,
Denver, Colo.
Respondent, The Great ·western Sugar Co., is a corporation or.
g;a.nized and existing under and by virtue of the laws of the State of
N"ew Jersey, with its principal office and place of business located
at 1530 Sixteenth Street, Denver, Colo.
. Respondent, Inness Bros., Inc.~ is a corporation organized and exlsting under and by virtue of the laws of the State of Missouri
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with its principal office and place of business located at 106 East
Fifth Street, Kansas City, Mo.
.
The individual respondents, Louis S. Taube, Theodore Taube, and
Lloyd D. Holden, are engaged in the business of jobbing potatoes,
watermelons, and allied products under the firm name and style of
L. S. Taube & Co., and have their principal office and place of business
located at 113-115 East Third Street, Kansas City, Mo.
The respondents named in this paragraph will hereinafter be refererd to as "seller respondents." Each of the seller respondents
named in this paragraph is engaged in the business of selling commodities, particularly foodstuffs, groceries, and allied products, to
numerous buyers, including the respondent Reed-Harlin Grocer Co.
The sales made by such seller respondents to respondent Reed-Harlin
Grocer Co. are effectuated through the brokerage firm conducted by
respondents John R. Reed and Orr :M. Reed under the firm name
and style of West Plains Brokerage Co.
PAR. 4. Respondent, Re~cl-Harlin Grocer Co. places orders for a
substantial portion of the goods, wares, and merchandise, particularly foodstuffs, required in the ordinary conduct of its business,
with sellers who are located in States of the United States other
than the State in which the said Reecl-Harlin Grocer Co. is located,
among whom are the seller respondents herein named, through the
brokerage firm of John R. Reed and Orr M; Reed, trading as 'Vest
Plains Brokerage Co. As a result of the transmission and execution
of said orders as aforesaid, goods, wares, and merchandise particularly foodstuffs, are sold, transported, and delivered by such sellers
to the various places of business of the respondent Reed-Harlin
Grocer Co. from the sellers' places of business in other States.
PAR. 5. In the course and conduct of the buying and selling transactions in interstate commerce hereinabove referred to, since June 19,
1936, said seller respondents have transmitted, paid, and delivered
and do transmit, pay, and deliver to said individual respondents
,John R. Reed and Orr l\1. Reed, trad.ing as 'Vest Plains Brokerage
Co.~ so-called brokerage fees and commissions in substantial amounts,
the same being a certain percentage of the quoted sales prices agreed
upon between each of said sellers and individual respondents John R.
Reed an·d Orr l\1. Reed trading ns West Plains Brokerage Co., and
the same have been received by ,John R. Reed, Orr l\1. Reed, and
Reed-Harlin Grocer Co. throtigh the 'Vest Plains Brokerage Co. ·
PAR. 6. In all of the transactions of purchase and sales hereinabove
referred to, since June 19, 1936, the respondents John R. Reed and
Orr]\[. Reed have acted in fact for and on behalf of the Reed-Harlin
Grocer Co.
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PAR. 7. The transmission and payment of said brokerage fees or
commissions by the seller respondents and the receipt and acceptance
of said brokerage fees or commissions by said respondents John R.
Reed and Orr M. Reed, trading as 'Vest Plains Brokerage Co., upon
the purchases of the Reed-Harlin Grocer Co., and the receipt and
acceptance of brokerage fees or commissions by said respondent
Reed-Harlin Grocer Co. upon its own purchases in the manner and
form hereinabove set forth is in violation of the provisions of subsection (c) of section 2 of the act described in the preamble hereof.
REPoRT, FINDINGS AS ro THE FAors, AND ORDER
Pursuant to the provisions of the act of Congress entitled "An act
to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October 15, 1914 (the Clayton Act) as amended by section 1 of an act entitled "An act to
amend section 2 of the act entitled 'An act to supplement existing
laws against unlawful restraints and monopolies and for other purposes,' approved October 15, 1914, as amended (U. S. C. title 15,
sec. 13), and for other purposes," approved June 19, 1936 (the
Robinson-Patman Act), the Federal Trade Commission, on April
9, 1941, issued and thereafter served its complaint in this proceeding
Upon the respondents named in the caption hereof, charging them
With violating the provisions of paragraph (c) of section 2 of the
said act as amended.
After the issuance and service of said complaint, answers admitting all the material allegations of the complaint were filed on behalf
of respondents Reed-Harlin Grocer Co.; John R. Reed and Orr M.
Reed, individuals trading under the firm name and style of West
Plains Brokerage Co.; Inness Bros., Inc.; and Louis S. Taube,
Theodore Taube, and Lloyd B. Holden, individuals trading under
the firm name and style of L. S. Taube & Co. Answers admitting
and denying various material facts alleged in the complaint were
filed on behalf of all other respondents. Thereafter, the Commission,
by order entered herein, granted respondents Ady & Milburn, Inc.,
a corporation; Arkansas State Rice Milling Co., a corporation;
William D. "Wright and Frank E. Hockensmith, individuals trading
Under the firm name and style of Midwest Bean Co., and The Great
Western Sugar Co., a corporation, upon motion, permission to withdraw their said answers, and to substitute therefor answers admitting all the material allegations of fact set forth in the complaint
and waiving all intervening procedure and further hearings as to
said facts, and expressly waiving the filing of briefs and oral argu·
4311:126"'-42-vol. 83--71
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ments. Said substitute answers were duly filed in the office of the
Commission. The respondents Arkansas State Rice Milling Co. and
The Great '\Vestern Sugar Co., in their answers, stated they had no
knowledge that the '\Vest Plains Brokerage Co. was not independent
of the Reed-Harlin Grocer Co., or that the brokerage was used for
the benefit of respondent Reed-Harlin Grocer Co.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on said complaint, the answers of the respondents Reed-Harlin Grocer Co., a corporatim1, and John R. Reed
and Orr M. Reed, individuals trading under the firm name and style
of '\Vest Plains Brokerage Co., and the substitute answers of all
other respondents, and the Commission having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusions drawn therefrom:
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Reed-Harlin Grocer Co., is a corporation, organized and existing under and by virtue of the laws of the
State of Missouri, with its principal office and place of business located at 200 Washington A venue, '\Vest Plains, Mo. Respondent
operates and maintains branch warehouses in various towns and cities
in the States of Missouri and Arkansas.
PAR. 2. Respondent, John R. Reed, an individual residing in the
city of '\Vest Plains, 1\lo., is now and has been since June 19, 1936,
president and director of respondent Reed-Harlin Grocer Co., he
owns and controls approximately 56 percent of the oustanding capital
stock of said corporation and actively manages and conducts its
business.
· Respondent Orr l\1. Reed, an individual residing in the city of
'\Vest Plains, 1\fo., is now and since June 19, 1936, has been director,
secretary, a salaried employee of, and a stockholder in respondent
Reed-Harlin Grocer Co.
Respondents, John R. Reed and Orr M. Reed, are in active charge
of the management of the business of respondent '\Vest Plains
Brokerage Co.
PAR. 3. Respondent, Ady and Milburn, Inc., is a corporation organized and existing under and by virtue of the laws of the State of
Colorado with its principal office and place of business located at
1900 Fifteenth Street, Denver, Colo,
Respondent, Arkansas State Rice Milling Co. (named in the complaint as Arkansas State Rice Mill Co.), is a corporation organized
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and existing under and by virtue of the laws of the State of Arkansas
with its principle office and plaee of business at Abbeyville, La.
Respondents, William D. Wright and Frank E. Hockensmith, under
the firm name and style of Midwest Bean Co. are engaged in the
business of jobbing a variety of dried beans. Their principal office
and place of business is located at 2030 Blake Street in Denver, Colo.
Respondent, The Great ·western Sugar Co., is a corporation organized and existing under and by virtue of the laws of the. State of New
Jersey, with its principal office and place of business locat~d at 1530
Sixteenth Street, Denver, Colo.
Respondent, Inness Bros., Inc., is a corporation organized and existing under and by virtue of the laws of the State of Missouri, with its
principal office and place of business located at 106 East Fifth Street,
Kansas City, Mo.
Respondents, Louis S. Taube, Theodore Taube, and Lloyd B.
Holden, under the firm name and style of L. S. Taube. & Co. are
.engaged in the business of jobbing potatoes, watermelons, and allied
products. Their principal office and place of business is located at
113-115 East Third Street, Kansag City, l\fo.
The respondents named in this paragraph will hereinafter be referred to as "seller respondents." Each of the seller respondents
named in this paragraph is engaged in the business of selling comll1odities, particularly :foodstuffs, groceries, and allied products, to
numerous buyers, including the respondent Reed-Harlin Grocer Co.
The sales made by such seller respondents to respondent Reed-Harlin
Grocer Co. are effectuated through the brokerage firm conducted by
respondents John R. Reed and Orr M. Reed under the firm name and
style of 'Vest Plains Brokerage Co.
PAR. 4. Respondent, Reed-Harlin Grocer Co., places orders for a
substantial portion of the goods, wares, and merchandise, particularly
foodstuffs, required in the ordinary conduct of its business, through
the brokerage firm of respondents J olm R. Reed and Orr M. Reed
trading as 'Vest Plains Brokerage Co., with sellers who are located in
States of the United States other than the State in which the said
Reed-Harlin Gro~e.r Co. is located, among whom are the seller respondents herein named. As a result of the transmission and execution of said orders as aforesaid, goods, 'wares, and merchandise, particularly foodstuffs, are sold, transported, and delivered by such sellers to the various places of business of the respondent Reed-Harlin
Grocer Co. from the sellers' places of business in other States.
PAR. 5. In the course and conduct of the buying and selling transactions in interstate commerce hereinabove referred to, since June 19,
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1936, said seller respondents have transmitted, paid, and delivered
and do transmit, pay, and deliver to respondents John R. Reed and
Orr :M. Reed, trading as West Plains Brokerage Co., so-called broker·
:age fees and commissions in substantial amounts, the same being a
-certain percentage of the quoted sales prices agreed upon between
each of said sellers and respondents John R. Reed and Orr M. Reed
trading as West Plains Brokerage Co., and the same have been re·
ceived by John R. Reed, Orr M. Reed, and Reed-Harlin Grocer Co.
through the West Plains Brokerage Co.
PAR. 6. In all of the transactions of purchase and sales hereinabove
referred to, since June 19, 1936, the respondents John R. Reed and
.Orr M. Reed have acted in fact for and on behalf of the Reed-Harlin
Grocer Co.
, CONCLUSIONS

Under the ~acts and circumstances set forth in the foregoing :find·
ings of fact, the Commission concludes that Ady and Milburn, Inc.,
a corporation; Arkansas State Rice Milling Co., a corporation; Wil·
· liam D. Wright and Frank E. Hockensmith, individuals trading
under the firm name and style of Midwest Bean Co.; The Great
Western Sugar Co., a corporation; Inness Bros., Inc., a corporation;
and Louis S. Taube, Theodore Taube, and. Lloyd B. Holden, indi·
viduals trading under the firm name and style of L. S. Taube &
Co., have violated and are now violating the provisions of subsection
(c) of section 2 of the Clayton Act as amended, by granting and
paying fees and commissions as brokerage to the respondents Reed·
Harlin Grocer Co., a corporation, and John R. Reed and Orr M. Reed,
individuals trading under the firm name and style of West Plains
Brokerage Co., upon the purchases of the Reed-Harlin Grocer Co.
The Commission further concludes that the respondents John Jt.
Reed and Orr M. Reed, individuals trading under the firm name and
style of West Plains Brokerage Co., and the Reed-Harlin Grocer Co.,
a corporation, have violated, and are now violating the provisions of
subsection (c) of section 2 of said statute by receiving and acce.pting
fees and commissions as brokerage upon purchases from the seller
respondents and other sellers.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comrnis·
sion upon the complaint of the Commission, the answers filed herein
by respondents Reed-Harlin Grocer Co., a corporation; John R. Reed
and Orr M. Reed, individuals trading under the firm name and style

REED-HARLIN GROCER CO., ET AL.

1114

1121

Order

of West Plains Brokerage Company; Inness Bros., Inc.; and Louis
S. Taube, Theodore Taube, and Lloyd B. Holden, individuals trading under the firm name and style of L. S. Taube & Co.; and the
f:Ubstitute answers of all the other respondents, admitting all the
allegations of the complaint to be true: And the Commission having
made its findings as to the facts and its conclusion that respondents
have violated the provisions of an act of Congress entitled, "An act
to supplement existing laws against unlawful restraints and monopolies, and for other purposes," approved October 15, 1914, as amended
hy the Robinson-Patman Act approved June 19, 1936 (U. S. C. title
15, sec. 13).
It is ordered, Thnt respondents Ady and Milburn, Inc., a corporation; Arkansas State Rice Milling Co., a corporation; 'William
1}. Wright and Frank E. Hockensmith, individuals trading under
the firm nnme and style of Midwest Bean Co.; The Great Western
Sugar Co., a corporation; Inness Bros., Inc., a corporation; and Louis
S. Taube, The9dore Taube, and Lloyd B. Holden, individuals trading
under the firm name and style of L. S. Taube & Co., their officers,
representatives, agents, and employees, jointly or severally, directly
or through any corporate or other device, in connection with the sale
nnd distribution of commodities in commerce, as "commerce" is defined in said act, do forthwith cease and desist from:
(a) Paying or granting, directly or indirectly, to respondents
Reed.-Harlin Grocer Co., a corporation, and John R. Reed and Orr
M. Reed, individuals trading under the firm name and style of 'Vest
Plains Brokerage Co., or under any, other name, any brokerage and
any allowances and discounts in lieu of commissions, brokerage or
other compensation, upon the purchases made by respondents ReedHarlin Grocer Co. and John R. Reed and Orr M. Reed, individuals
trading under the firm name and style of 'Vest Plains Brokerage Co.
(b) Paying or granting to any buyer or to any agent, representatil'e, or other intermediary therein, wherein such intermediary is in
fact acting for or in behalf of, or is subject to the direc.t or indirect
control of such buyer in any manner or form whatever, directly or
indirectly, anything of value as a commission, brokerage or other
compensation, or any allowance, or discount in lieu thereof, upon purchase of commodities made for such buyer's own account.
It is further ordered, That in purchasing commodities in commerce,
as "commerce" is defined in said act, for their own account, the re.:
spondents Reed-Harlin Grocer Co., a corporation, and John R. Reed
and Orr M. Reed, individuals trading under the firm name and style
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of 'Vest Plains Brokerage Co., their representatives, agents, and
employees, do forthwith cease and desist from:
(a) Accepting from sellers, directly or indirectly, any brokerage,
.and any allowances and discounts in lieu ·of brokerage, in whatever
manner or form such allowances and discounts may be offered, allowed, granted, paid, or transmitted.
(b) Accepting from sellers, in any manner or form whatever, directly or indirectly, anything of value as a commission, brokerage,
or other compensation, or any allowance or discount in lieu thereof,
upon purchases o£ commodities made for respondents' own account.
It is furtlwr ordered, That the parties respondent shall, within 60
days after service upon them of this order, file with the Commission
a report in writing, setting forth in detail, the manner and form in
which they have complied with this order.
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IN THE MA'ITER OF
JAMES J. COLLINS, CHARLES J. HEPP AND CATHERINE
HEPP, TRADING AS ROCKDALE MONUMENT COMPANY
~Ol\IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. I! OF AN ACT OF CONGRESS APPROVED SEPT. 26, 19'14

Docket 4404.

Complai·nt, Dec. 6, 1940-Deciswn, Aug. 22, 1941

Whe1·e a firm engaged in the Interstate sale and distribution of imitation granite
monuments and markers; by means of advertisements In periodicals of
general circulation and in circulars, catalogs and other advertising media,
directly and by implicatlon{a) Represented that the prices at which they offered their products were
wholesale and special or reduced, and substantially lower than those at
which they sold said products in the usual course of business, and that
they were the only dealers offering a plan by which monuments and markers
could be purchased at low prices on the installment plan; facts being the
prices in question were the regular and customary prices, and many other
dealers sold such products at low prices and on installments;
( lJ) Represented that their said products were of natural granite, of a permanent nature, and of certain specified weights; when they were not
natural granite, monuments and markers of which have an established
reputation for beauty, durability, and other preeminent qualities and are
consequently decidedly preferred over those of cast or artificial stone,
but were made of a mixture of cement and granite chips molded Into the
desired form and ground and polished to resemble natural granite, would
deteriorate much more rapidly than natural granite, and in many instances
were substantially less in weight than represented; and
(c) Made use in their advertising literature of drawings and cuts purporting
to show the size, color, nature, and quallty of their monuments, when in
fact said products were not of the size, color, nature, and quality Ulustrated;
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such representations were true, and
of' causing It, because of such belief, to purchase substantial quantities
of their said products:
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public, and constituted unfair and
deceptive acts and practices in commerce.

Before JJ!r. Andrew B. Duvall, trial examiner.
11/r. B. G. "Wilson for the Commission.
Mr. Frank E. & Arthur Gettleman, of Chicago, Ill., for respondents
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that James J. Collins,
Charles J. Hepp, and Catherine Hepp, individually and trading as
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Rockdale Monument Co., hereinafter referred to as respondents~
have violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest hereby issues its complaint, stating its charges in
that respect as follows:
PARAGRAPH 1. Respondents, James J. Collins, Charles J. Hepp,
and Catherine Hepp, are individuals trading as Rockdale Monument
Co., with their office and principal place of business in Joliet, Ill.
Respondents are now, and for more than 2 years last past have been,
engaged in the business of manufacturing and selling imitation
granite monuments and markers in commerce between and among the
various States of the United States and in the District o.f Columbia.
Respondents cause their said products, when sold, to be shipped
from their said place of b,usiness in the State of Illinois to purchasers thereof located in various other States of the United States
and in the District of Columbia. Respondents maintain, and at all
times mentioned herein have maintained, a course of trade in their
said monuments and markers in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their business, and to induce
the purchase of their said products, the respondents have disseminated false and misleading statements and representations with
respect to said products, such statements. and representations being
inserted in magazines having a general circulation and in circulars,
catalogs, and other advertising matter, distributed among prospective
purchasers. Among and typical of such false and misleading representations, are the following:
You buy ft·om us at wholesale prices.
Special Offer. Rockdale marker (as illustrated) specially priced, $12.50$25.00 value.
We are the only company offering an easy payment plan on the purchase
at monuments or markers by mail at the low prices as shown in our catalog.
Rockdale monuments and markers have been sk1lltully designed and executed
by expert stone cutters.
They have been styled and cut by expert artisans.
Dignified beauty and dependable durability.
Flint-like hardness. Made ot the finest grades at granite aggregates.
A lasting memorial that will endure through the years.
Model A-10 • • • Approxiroate weight, 470 lbs. ·
Model A-11 • • • Approximate weight, 600 lbs.
PAR. 3. Through the use of the foregoing representations, and
others of similar import not specifically set out herein, the respondents represent and have represented, directly or by implications, that
the prices at which respondents offer their products for sale are

ROCKDALE J:\WNUMENT CO.

1123

1125

Complaint

wholesale prices and are special or reduced prices, being substantially
lower than the prices at which such products are sold by respondents
in the usual course of business; that respondents are the only dealers
offering a plan by which monuments and markers may be purchased
at low prices on the installment plan; that respondents' products
are of natural granite; that said products are of a permanent nature;
that said monuments and markers are of certain specified weights.
PAR. 4. The foregoing representations are grossly exaggerated,
false, and misleading. In truth and in fact, the prices at which
respondents offer their products for sale are not wholesale prices, nor
are said prices special or reduced prices but are the regular and
customary prices ·at which such products are offered for sale and
sold by respondents in the usual and ordinary course of business.
Repondents are not the only dealers offering monuments and mark~
ers for sale at low prices on the installment or partial payment plan,
there being many other dealers who sell such products at low prices
and on the installment plan. Respondents' products are not of
natural granite but are cast stone or artificial stone, said products
being made of a mixture of cement and granite chips molded into
the desired fonns, and ground and polished to resemble natural
granite. Respondents' products are not of a permanent nature but
deteriorate much more rapidly than natural granite. In many in~
stances the monuments and markers represented by respondents as
being of certain specified weights are substantially lighter in weight
than represented.
A further practice on the part of the respondents is the use in their
~dl'ertising literature of drawings, cuts, and picturizations purport..
lng to represent the size, color, nature, and quality of respondents'
Products, when in fact such products are not of the size, color, nature,
or quality so represented.
PAR. 5. Monuments and markers of natural granite hal'e estab~
lished among the members of the purchasing public a reputation for
beauty, durability, and other preeminent qualities, and as a result of
SUch reputation the purchasing public has a decided preference for
such products over monuments and markers which are cast stone or
artificial stone.
PAR. 6. The use by the respondents of the aforesaid false and mis~
leading statements and representations has the tendency and capacity
to, and does, mislead and deceive a substantial portion of the pur~
chasing public into the erroneous and mistaken belief, that such
statements and representations are true, and to cause the public,
because of such erroneous and mistaken belief, to purchase sub~
stantial quantities of respondents' products.
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PAR. 7. ThG aforesaid acts and practices o:f the respondents, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on December 6, 1940, issued, and subsequently served its complaint in this proceeding upon the respondents
James J. Collins, Charles J. Hepp, and Catherine Hepp, individually
and trading as Rockdale Monument Co., charging them with unfair
and deceptive acts and practices in commerce in violation o:f the provisions of said act. On December 26, 1940., the respondents filed their
answer in this proceeding. Thereafter, at a. hearing held in Chicago,
Ill., on l\fay 22, 1941, before Andrew B. Duvall, an examiner of the
Commission, theretofore duly designated by it, certain testimony was
received and a stipulation was entered into whereby it was stipulated
and agreed that, subject to the approval of the Commission, a statement o:f facts read into the record may be taken as the facts in this
proceeding and in lieu of testimony in support of the charges stated
in the complaint or in opposition thereto, and that the Commission
may proceed upon said statement of facts to make its findings as to
the facts (including the inferences which it may draw from the said
stipulated facts) and its conclusion based thereon, and issue its order
disposing of this proceeding without the presentation of argument or
the filing of briefs. Counsel for respondents expressly waived the
filing of the trial examiner's report upon the evidence. Thereafter,
this proceeding came on for final hearing before tqe Commission on
said complaint. answer, testimony, and stipulation as to the facts, said
stipulation having been approved, and the Commission having duly
considered the same and being now fully advised in .the premises, finds
that this proceeding is in the interest of the public and makes its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondents, Charles J. Hepp, Catherine Hepp, and
James J. Collins, are individuals who, prior to October 15, 1940,
composed a partnership trading under the name Rockdale Monument
Co., with their office and principnl place of business at Joliet, Jll.
On October 15, 1940, respondent James J. Collins severed his connection with the partnership and he has not since that date been inter-
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ested in the business conducted under the name Rockdale Monument
Co. All of said individuals, for more than 2 years prior to October
15, 1940, had been engaged in, and the respondents Charles J. Hepp
and Catherine Hepp are now engaged in, the business of manufactur·
ing and offering for sale and selling imitation granite monuments
and markers in commerce between and among the various States of
the United States and in the District fo Columbia.
Respondents Charles J. Hepp and Catherine Hepp now cause
their said products, and all of said respondents prior to October 15,
1940, caused their said products, when sold, to be shipped from said
place of business in the State of Illinois to the purchasers thereof
located in the various other States of the United States and in the
District of Columbia. Respondents, during the respective periods
of time above mentioned, maintained a course of trade in said monulllents and markers in commerce between and among the various
States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their said business, prior to
October 15, 1940, and for the purpose of inducing the purchase of
said products, the respondents disseminated false and misleading
statements and representations with respect to said products. Such
statements and representations were inserted in magazines having a
general circulation and in circulars, catalogs, and other advertising media distributed among prospective purchasers. Among and
typical of such false and misleading representations are the following:
You buy from us at wholesale prices.
Special Offer. Rockdale marker (as illustrated) specially priced, $12.5(}$25.00 value.
\Ve are the only company offering an easy payment plan on the purchase of
lllonuments or markers by mail at the low prices as shown in our catalog.
Rockdale monuments and markers have been skillfully designed and executed
by expert stone cutters.
They have been styled and cut by expert artisans.
Dignified beauty and dependable durability.
Flint-like hardness. l\Iade of the finest grades of granite aggregates.
A lasting memorial that will endure through the years.
Motlel A-10 • • • Approximate weight, 470 lbs.
liJodel A-ll • "' • Approximate weight, 600 lbs.
PAR. 3. Through the use of the foregoing representations, and others
of similar import and meaning not specifically set out herein, the
l'espondents represented, directly and by implication, that the prices
at which respondents offered their products for sale were wholesale
prices and were special or reduced prices, substantially lower than the
prices at which such products were sold by respondents in the usual
course of business; that respondents were the only dealers offering a
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plan by which monuments and markers could be purchased at low
prices on the installment plan; that respondents' products were of
natural granite; that said products were of a permanent nature; and
that said monuments and markers were of certain specified weights.
PAR. 4. The foregoing representations were false and misleading.
In truth and in fact, the prices at which respondents offered their
products for sale were not wholesale prices, nor were said prices
special or reduced prices but the regular and customary prices at
which such products were offered fot· sale and sold by respondents
in the usual and ordinary course of business. Respondents were not
the only dealers offering monuments and markers for sale at low
prices on the installment or partial payment plan, there being many
other dealers who sell such products at low prices and on the installment plan. Respondents' products were not natural granite but were
cast stone or artificial stone; said products were made of a mixture
of cement and granite chips molded into the desired forms, and
ground and polished to resemble natural granite. Respondents' products were not of a permanent nature but would deteriorate much more
rapidly than natural granite. In many instances, the monuments and
markers represented by respondents as being of certain specified
weights were substantially less in weight thau represented.
A further practice on the part of respondents was the use in their
advertising literature of drawings, cuts, and picturizations purporting
to show the size, color, nature, and quality of respondents' products,
when in fact respondents' products were not of the size, color, nature,
and quality illustrated in said drawings, cuts, and picturizations.
PAR. 5. :Monuments and markers of natural granite have estab·
lished among the menibers of the purchasing public a reputation for
beauty, durability, and other preeminent qualities, and as a result
of such reputation the purchasing public has a decided preference for
such products over monuments and markers which are cast stone or
artificial stone.
PAR. 6. The use by the respondents of the aforesaid false and mis·
leading statements and representations had the tendency and capacity
to, and did, mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that such statements
and representations were true, and caused the public, because of such
erroneous and mistaken belief, to purchase substantial quantities
of respondents' products.
CONCLUSION

The aforesaid acts and practices of the respondents, as herein found,
are all to the prejudice and injury of the public and constitute unfair
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and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, testimony and a stipulation as to the facts entered into
which provides, among other things, that without further evidence
or other intervening procedure the Commissl.on may issue and serve
Upon the respondents herein findings as to the facts and conclusion
based theron and an order disposing of the proceeding, and the Commission having made its findings as to the facts and conclusion that
said respondents have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondents, James J. Collins, Charles J.
Repp, and Catherine Hepp, individually and trading as Rockdale
Monument Co., or trading under any other name or names, their
representatives, agents, and employees, directly or through any corporate or other device, in connection with the offering for sale, sale,
and distribution of monuments and markers in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith
cease and desist from :
1. Representing that usual and customary prices at which said
products are sold are "wholesale," special or reduced prices or anything other than the regular retail prices for said products.
2. Representing that respondents are the only dealers in monuments offering such products for sale at low prices on the installment
plan.
3. Representing that said products are natural granite, or that said
products are of permanent nature.
4. Representing that the weight of any of said monuments is
greater than the actual weight of such monument.
5. Using cuts, drawings, or picturizations of monuments to show
the size, color, nature, or quality of respondents' products which do
not accurately reflect the actual size, color, nature, or quality of the
monuments so illustrated.
It is f'ltrther ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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SCIENTIFIC APPARATUS MAKERS OF AMERICA. ET AL.1
COMPLAINT, FINDINGS, AND ORDER IN REGARD TU THE ALLEGED .VIOLATION
OF SEC. IS OF AN ACT OF CONGRESS APPROVED SEl'T. 26, 1914

Docket 3092.

Complaint, Mar 29, 1937-Decision, Aug. 25, 191,1

Where a number of corporations and concerns which controlled and dominated
the manufacture, sale, and distribution of products used by surveyors,
engineers, builders, the drafting profession and others, such as prepared
tracing papers, tracing cloth, blueprint papers and cloths, other reproduction papers and cloths, field books for engineers, drawing instruments
and tools, blueprinting machines and equipment, surveying Instruments,
forestry Instruments, current meters, and water-stage registers, etc. ; doIng the majority of the volume of such business In the United States and
especially of that in blueprint and other reproduction papers and cloths,
and prior to the acts and practices below set forth, in active and substantial competition wlth each other and with others in the interstate sale
of their products; and which subsequently became members of an association
organized for the purpose, among others, of conducting scientific research
relating to the production and improvement of scientific instruments, pi·omotion and betterment of the lnuustry involved, prevention of unfair methods
of comvetition, etc., and, by virtue of being engaged as aforesaid, were members of the "SUl'veylng-Drafting-Coaters Section" of said assoclation(a) Entered Into various agreements. and understandings directed to the
fixing, enhancing, and maintenance of prices, beginning with a meeting
in June or July 1932, at which adherence to a certain price list involving
substantially higher prices than those then prevailing, and the division
1 Parties In instant proceeding were substituted by Commission order dated September
28, 1938, as follows:
This matter coming on to be heard by the Commission upon the motion of Charles W.
Speidel and Walter A. Kohn, copartners trading as Chas. W. Speidel & Co., requesting that
they be substituted as parties respondent In lieu and Instead of Chas. W. Speidel & Co., a
corporation, and for permission to withdraw their answer to the complaint herein flied on
June 22, 1937, and In lieu thereof to substitute the answer dated September 19, 1938, and
annexed to said motion, and it appearing to the Commission that Chas. W. Speidel & Co.
Is erroneously described In said complaint as a corporation; that Charles W. Speidel and
Walter A. Kohn are copartners trading as Chas W. Speidel & Co.; and that said copartners
have accepted service of the complaint Issued herein erroneously directed to Cbas. W.
Speidel & Co., a corporation, and that the said Charles W. lilpeldel and Walter A. Kohn
have heretofore entered their appearance In this proceeding, and the Commission having
duly considered the said motion and the record herein, and being now fully advised In
the premises ;
It is ordered, That the motion of Charles W. Speidel and Walter A. Kohn, copartners
trading as Chas. W. Speidel & Co., that they be substituted as parties respondent In this
proceeding in lieu and Instead of Chas. W. Spe!.del & Co., a corporation, be, and the same
hereby is, granted, and the said Charles W. Speidel and Walter A. Kohn are substituted as
parties respondent In this proceeding In lieu and Instead of Chas W. Speidel & Co., a
corporation; and
It is further ordered, That the motion of respondents Charles W. Spe!.dcl and Walter A.
Kohn, copartners trading as Chas. W. Speidel & Co., that thPy be permitted to withdraW'
their answer tiled herein on June 22, 1937, and to file In lieu thereof their answer dated
SeptemiJer 19, 1938, and annexed to said motion, be, and tbe same hereby Is, granted.
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of the United States into price zones, was agreed upon, and including other
meetings and undertakings after the National Industrial Recovery Act
had been declared unconstitutional, to continue in force the Code of Fair
Competition for the industry involved and its amendment, calling for
price filing and observance of prices filed, and adopting rules of fair competition directed to the same end and covering related matters; and in
pursuance of such various agreements and in furtherance thereof(1) Agreed to and did fix and maintain the prices at which their products
were sold;
(2) Agreed to and did fix and maintain the terms and conditions, Including
the classification of customers, freight allowances, and duration of and
optional clauses in contracts, in connection with sales of their products;
(3) Exchanged information among themselves with regard to the. prices, discounts, terms, and conditions of sale to be submitted by them when bids
for their products were rpquested, and agreed to and did submit identical,
or substantially identical, bids on said products;
( 4) Filed with said "Surveying-Drafting-Coaters Section" price lists including
discounts, terms, and conditions at which they would sell their products, for
dissemination by It among its members; and
(5) Agreed not to and did not sell their products at a pt·lce less, or a discount
greater, or on terms and conditions more favorable to the purchaser,
than those contained in any of the price lists so filed, and that published
by the seller ; and
Where their said section controlled and directeu by its executive committee(b) Received from its members and disseminated among them information
as to the prices, discounts, terms, and conditions of sale; and
(c) Adopted and agreed upon, in cooperation with such members, rules and
regulations designed to prevent any deviation by members from the prices,
discounts, terms, and conditions of sale fixed and agreed upon as above
set forth;
With the result that trade in commerce in products in question was unduly
and unlawfully restricted and restrained, pL"ices to the consumer were
substantially enhanced and maintained at artificial levels, public was also
deprived o:f benefits which would follow from normal competition among
said concerns, and competition was eliminated and there was a tendency
and capacity to create in said corporations and concerns a monopoly in
sale of said products :
Held, That said understandings, agreements, combinations, and conspiracies, and
the things done, pursuant thereto, under the circumstances set forth, constituted un:fair methods of competition in commerce.

Before llfr. John lV. Addison and Mr. lV. lV. Sheppard, trial
examiners.
Mr. Edw. lV. Thmnerson for the Commission.
llewes, Prettyman, Awalt & Smiddy, of 'Vashington, D. C., for
S~;ientific Apparatus Makers of America, Carl S. Hallauer, R. E.
Gillmor, and John 1\I. Roberts.
Gerdes & Montgomery, of New York City, for Karl L. Keller and
Keuffel & Esser Co.
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llfr. Hou•ard P. Beckett, of Philadelphia, Pa., for SurveyingDrafting-Coaters Section of the Scientific Apparatus Makers of
America, Arthur L. Parker, Paul J. Bruning, and Frederick Post
Co., and, along withll/r. Robert J. Holmes, of Boston, Mass., for W. A. Berger, and
JI,J ayer, Magaziner &: Brurnswick, of Philadelphia, Pa., for Charles W.
Speidel and Walter A. Kohn.
Pam, Hu.rd ill Reichmann, of Chicago, Ill., and ll!r. William E.
Lamb, of Washington, D. C., for R. Fred Allin and Eugene Dietzgen
Co.
Mr. Thomas H. Fisher and Mr. Arthur Fisher, of Chicago, Ill.,
for Huey Co., Economy Blue Print Products, Inc., and United
States Blue Print Paper Co.
Mr. Riclwrd W. Thorington, of Philadelphia, Pa., for Alphonse A.
Brunner, Jacob H. Weil, Edwin H. Weil, and Manfred Krauskopf.
Pope, Ballard & Loos, of ·washington, D. C., for The C. F. Pease
Co.
CoMPLAINT
Pursuant to the provisions of an act of Congress approved September 26, 1914, entitled ''An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes," the Federal
Trade Commission, having reason to believe that the corporations,
the association, and the individuals hereinafter described and named
as respondents, and the corporations and individuals in the classes
hereinafter described of whom those named as respondents are representatives, have been and are now using unfair methods of competition in commerce as "commerce" is defined in said act, and it appearing to the said Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issue·s its complaint, stating
its charges in that respect as follows:
PARAGRAPH 1. Scientific Apparatus Makers of America is a corpo'ration existing under and by virtue of the laws of the· State of Illinois,
with its principal office at 20 North Wacker Drive, Chicago, Ill.
Respondent Scientific Apparatus Makers of America was organized
and for the past several years has acted as a trade association for
the promotion and protection of interests of the respondents hereinafter described as being members of the Surveying-Drafting-Coarers
Section of said respondent and others not named as respondents.
The businesses of the members of the respondent Scientific Apparatus Makers of America is varied and is generally referred to as that
of manufacturing and distributing scientific and rechnical apparatus
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and supplies. claid respondent has classified the businesses of its
several members and grouped its members into sections, which are as
follows: Industrial Instrument Section; Laboratory Furniture
Section; Laboratory Supplies Section; Mechanical & ElectriC'al
Specialties Section; Optical Instrument Section; Steam and Fluid
Specialties Section; Surveying-Drafting-Coaters Section.
Each o£ these sections is and acts as a trade association for the members of the respondent Scientific Apparatus Makers of America whose
business has been classified as belonging to a particular section.
Respondent Scientific Apparatus Makers of America aided, abetted,
and encouraged the Snrveying-Drafting-Coaters Section in planning
and doing the things and acts hereinafter alleged to have been done
and performed.
PAR. 2. Respondents CarlS. Hallauer, R. E. Gillmor, and John M.
Roberts are president, vice president and secretary-treasurer respectively, of the respondent Scientific Apparatus Makers of America,
and respondent Karl L. Keller is one of the members of the board of
directors, consisting of 11 members, the membership of which
changes from time to time so that it is impracticable to name said
directors as parties respondent and bring them before the Commission without manifest inconvenience and delay, and the said respondent Karl L. Keller is named as a respondent herein individually and
as a member of said board of directors and as representing each and
all of the other members thereof. The officers named and said board
of directors control and direct the policies, practices, and activities
of said responden.t Scientific Apparatus Makers of America and the
things and acts hereinafter alleged were done and performed under
their control and direction.
PAR. 3. Respondent Surveying-Drafting-Coaters Section, one of the
"sections" of the respondent Scientific Apparatus Makers of America
hereinabove described, hereinafter referred to as respondent association, is an unincorporated trade association for certain members
of the respondent Scientific Apparatus Makers of America, whose
business consists in part of the sale and distribution of one or more
of the following products: prepared tracing papers; tracing cloths;
blue print p·apers and cloths, other reproduction papers and cloths;
profile and cross section papers and cloths in sheets and rolls, coordinate papers-graph sheets (except ruled sheets) , for engineering
and drafting purposes; field books for engineers; drawing instruments; drawing tools (scales, triangles, T -squares, curves) and drafting machines; blueprinting machines and equipment; drawing boards
and tables; filing cabinets for drawings and blueprints j lettering
435526m--42--vol.33----72
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devices and lettering pens for the drafting profession ; slide rules;
planimeters and integrators; surveying instruments; surveying
barometers; forestry instruments; such as tree-calipers, hypsometers,
increment borers, etc.; current meters and water stage registers; rods
and poles for surveyors use; tapes, chains, and plumb bobs, for
surveyors, engineers, and builders use.
PAR. 4. Respondents, Arthur L. Parker and Paul J. Bruning are
manager and chairman of the executive committee of the respondent
association respectively and respondents Karl L. Keller, \V. A. Berger, and R. Fred Allin are members of the executive committee of
the association respondent. These respondents and their predecessors and successors in office have and do control and direct the
policies, practices, and activities of said respondent association in
doing the things and acts hereinafter alleged to have been done and
performed. The predecessors and successors in office of these respondents are so numerous and change so often that it is impracticable to nama them as partiea respondent and bring them before
the Commission without manifest inconvenience and delay and the
respondents Paul J. Bruning, Karl L. Keller, W. A. Berger, and
R. Fred Allin are made parties herein individually, as members of
said executive committee, and as representatives of the other members past, present, and future.
PAR. 5. Respondent, Charles Bruning Co., Inc., is a corporation
organized and existing under and by virtue of the laws of the State
of New York with its office and principal place of business at 102
Reade Street, New York, N. Y., and with offices anq places of business
in various States of the United States which it operates and controls
through wholly owned subsidiary corporations.
Respondent, The Huey Co., is a corporation organized and existing
under and by virtue of the laws of the State of Illinois, with its
office and principal place of business at 17 South \Yabash A venue,
Chicago, Ill.
Respondent, The Frederick Post Co., is a corporation organized
and existing under and by virtue of the laws of the State of Illinois,
with its office and principal place of business at 3636 North Hamlin
Street, Chicago, Ill.
Respondent, Eugene Deitzen Co., is a corporation organized and
existing under and by virtue of the laws of Delaware with its office
and principal place of business at 218 East Twenty-third Street,
New York, N. Y., and with branches at other points in the United
States.
Respondent, Economy Blue Print Products, Inc., is a corporation
organized and existing under and by virtue of the I a ws of the State
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of Illinois, with its office and principal place of business at 1714 North
Damen A venue, Chicago, Ill.
Respondent, Keuffel & Esser Co., is a corporation organizec:l and
existing under and by virtue of the laws of the State of New Jersey
with its office and principal place of business at 300 Adams Street,
Hoboken, N.J.
Respondent, Alphonse A. Brunner, is an individual trading under
the name and style Keystone Blue Paper Co. with his office and
principal place of business at 910 Filbert Street, Philadelphia, Pa.
Respondent, The C. F. Pease Co., is a corporation organized and
existing under and by virtue of the laws of the State of Delaware
with its office and principal place of business at 813 North Franklin
Street, Chicago, Ill.
Respondent, Chas. ,V. Speidel & Co., is a corporation organized and
existing under and by virtue of the laws of the State of Pennsylvania
with its office and principal place of business at 112 North Twelfth
Street, Philadelphia, Pa.
Respondent, United States Blue Print Paper Co., is a corporation
organized and existing under and by virtue of the laws of the State
of Illinois with its office and principal place of business at 207
Wabash Avenue, Chicago, Ill.
Respondent, Jacob H. '\Veil, Edwin H. Weil, and Manfred R.
Krauskopf, are individuals trading under the name and style
J. H. Weil & Co. and have their office and principal place of business at 1315 Cherry Street, Philadephia, Pa.
These respondents will hereinafter be referred to as the member
respondents and all of them are now or have been members of the
respondent Scientific Apparatus Makers of America and the respondent Surveying-Drafting-Coaters Section, hereinabove described.
The members of the respondent Surveying-DraftingCoating Section are approximately 40 in number, which number
varies from time to time by the dropping out of old and the addition of new members and they constitute a class so numerous that
it is impracticable at any given time to name as parties respondent
and bring before the Commission each and all of said members
without manifest inconvenience and delay, and the members named
are made parties respondent separately and as representatives of
each and all other members as a class.
PAR. 6. The above-described member respondents are all engaged
in the sale and distribution of one or more of the products described in paragraph 3 hereof to wholesalers of, dealers in, and
consumers of, such products located throughout the United States,
and pursuant to such sales, and as a part thereof, regularly have
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shipped and do ship such products to their said customers at their
said respective places of business located at various points in the
several States of the United States other than in the States of the
origin of such shipments.
Prior to the adoption of the practices hereinafter alleged, these
member respondents were in active and substantial competition with
each other, and with other members of the industry, some of whom·
have been members of the respondent association and others of
whom have not been members of the respondent association, in making
and seeking to make sales of their said products in snch commerce,
and, but for the facts hereinafter alleged, such active and substantial competition would have continued to the present time, and
the said member respondents would now be in active and substantial
competition with each other and with members of the industry not
presently members of the respondent association. Said member
respondents now constitute, and have during all of the Hmes mentioned herein constituted substantially all of the sellers to wholesalers
of, dealers in, and consumers of, said products and especia11y so in
regard to blueprint paper, and other reproduction papers and cloths.
Said member respondents control and dominate said indnstry in the
United States and thereby control the practices of the industry as a
whole.
Blueprint paper, together. with many of the other products sold
:md distributed by the member respondents, is used extensively
throughout the United States by manufacturers, builders, and others
in drafting, preparing and reproducing designs, plans, and specifications for new and changed productions of whatever natnre. Many
manufacturers, builders, and others, including the United States and
State Governments and municipalities, or some agency thereof, because of the substantial quantity used, purchase blueprint paper and
others of said products only as the result of the submission of bids
by the member respondents and others, from which bids is selected
the member of the industry from whom purehases of said products
will be made for a given time or in a stated quantity.
PAR. 7. Prior to the formation of the respondent association, member respondents Charles Bruning Co., Inc., The Huey Co., The FredE>I'ick Post Co., Eugene Deitzen Co., Inc., and other members of the
industry, on or about July 15, 1932, entered into and thereafter carried out an understanding, agreement, combination, and conspiracy
for the purpose and with the. effect of restricting, restraining, and
monopolizing, and eliminating competition in, the sale of blueprint
paper, and others of the products hereinabove mentioned, in trade
and commerce between and among the several States of the United
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States and in the District of Columbia. From time to time members
of the industry other than those herein named as respondents became
parties to, and carried out, said understanding, agreement, combination, and conspiracy.
PAR. 8. Pursuant to said understanding, agreement, combination,
and conspiracy, and in furtherance thereof, the said member respondents Charles Bruning Co., Inc., The Huey Co., The Frederick Post
Co., Eugene Deitzen Co., Inc., and the other members of the industry
parties thereto, have done and performed and still do and perform
the following acts and things :
1. Agreed to fix and maintain and have fixed and maintained the
prices at which said products are sold.
2. Agreed to fix and maintain and have fixed and maintained uniform terms and conditions for all sales made, including, but without
limitation, classification of customers, freight allowances, duration of
and optional clauses in contracts.
3. Agreed to induce and have, through threats, coercion, and persuasion, induced members of the industry, not parties to said under·
standing, agreement, combination, and conspiracy, to participate in
and cooperate with the parties thereto in carrying out said understanding, agreement, combination, and conspiracy.
4. Agreed to require and have required dealers purchasing said
products for resale to consumers to maintain the prices fixed and
agreed upon by the respondents.
5. Agreed to submit and have submitted uniform and identical
bids on said products when requests were made for such bids.
6. Agreed to and have interfered with the source of supply of
raw paper of· certain members of the industry who did not adhere
to the schedule of prices fixed and agreed up~n by the said
respondents.
PAR. 9. Subsequent to the entering into and carrying out of the
aforementioned understanding, agreement, combination, and conspiracy by the parties thereto, the respondent association was formed
by the respondents Scientific Apparatus :Makers of America and
the member respondents and thereafter, and on or about the 3d day
of June 1935 and on divers days and dates thereafter, the said respondents entered into and thereafter carried out understandings,
agreements, combinations, and conspiracies for the purpose and with
the effect of restricting, restraining, and monopolizing, and eliminating competition in, the sale of blueprint paper and the other
products described in paragraph 3 hereof in trade and commerce
between and among the several States of the United States and in
the District of Columbia. Pursuant to said subsequent understand-
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ings, agreements, combinations, and conspiracies and in furtherance
thereof the said respondents have done and performed and still do
and perform the acts and things done and performed pursuant to
the understanding, agreement, combination, and conspiracy men.tioned
in paragraph 8 hereof and do and perform in addition thereto the
following acts and things :
·1. Each of the members of the respondent association agreed t<>'
and does file with the respondent association a schedule of the pricesr
including discounts and the terms and conditions of all sales, at
which such member will and does sell said products.
2. Each of said members of respondent association agreed that
the prices filed by the respective members could be deviated from
only under certain conditions, but agreed that under those conditions
they would not and they do not sell at a price less, a discount greater,
or on more favorable terms and conditions than those granted by the
terms of the price list filed by any other member respondent showing
the lowest price,- the greatest discount and the most favorable terms
of sale.
3. The respondent association collects from and disseminates among
the member respondents information as to prices, discounts and the·
terms and conditions of sales which enables each of said member
respondents to know what prices will be charged by all of the other
member respondents. Said member respondents exchange information among themselves in regard to the price discounts and terms·
and conditions of sale to be submitted by such members when bids
are requested.
4. In many instances the respondents declare the bids requested
by purchasers to be "open," because some member of the industry
bidding in such instances is not a participant in the carrying out
of said understandings, agreements, combinations, and conspiracies
and is selling the products of the industry at prices less than those
fixed by the member respondents, and in such cases the member
respondents collusively submit identical bids at prices lower than
those that would be otherwise submitted so as to prevent such non·
participating member of the industry from securing any substantial
amount of business and to compel such member to become a party
to said understandings, agreements, combinations, and conspiracies.
5. Said member respondents and the respondent association hav~·
adopted and agreed upon detailed rules and regulations designed
and intended to prevent any deviation on the part of the member
respondents from the price fixed and 11greed upon as h£>reinabovealleged.
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6. Said respondents used and are using other methods and means
designed to suppress and prevent competition and restrict and
.restrain the sale of said products in said commerce.
PAR. 10. Each of said respondents acted in concert and in cooperation with one or more of the other respondents in doing and performing the acts and things hereinabove alleged in furtherance of
said understandings, agreements, combinations, and conspiracies.
PAR. 11. Said understandings, agreements, combinations, and conspiracies, and the things done thereunder and pursuant thereto, as
hereinabove alleged, have had and do have the effect of unduly and
unlawfully restricting and restraining trade and commerce in said
products between and among the several States of the United States
and in the District of Columbia; of substantially enhancing prices
to the consuming public and maintaining prices at artificial levels
and otherwise depriving the public of the benefits that would flow
from normal competition among and between the member respondents; of eliminating competition, with the tendency and capacity
of creating a monopoly in the sale of said products in said commerce.
Said understandings, agreements, combinations and conspiracies,
and the things done thereunder and pursuant thereto and in furtherance thereof, as above alleged, constitute unfair methods of competition within the intent and meaning of an Act of Congress, approved
September 26, 1914, entitled "An act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," and
are to the prejudice of the public.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the. provisions of the Federal Trade Commission Act,
the Federal Trade Commission,. on the 29th day of :March, A. D.,
1937, issued and thereafter served its complaint in this proceeding
upon the respondents named in the caption hereof, charging them
with the use of unfair methods of competition in commerce in
violation of the provisions of said act. After the issuance of said
complaint and the filing of answers thereto by all the respondents
except CarlS. Hallauer, R. E. Gillmor, The Huey Co., Economy Blue
Print Products, Inc., and the United States Blue Print Paper Co.(answers filed by the three last-named respondents were s~ricken
by the Commission)-testimony and other evidence in support of
the allegations of the complaint were introduced by the attorney for
the Commission, and in opposition to the allegations of the complaint by attorneys for the respondents, before duly appointed trial
examiners of the Commission theretofore designated by it to serve
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in this proceeding. Said testimony and other evidence were duly
recorded and filed in the office of the Commission.
Thereafter, the proceedings regularly came on for final hearing
before the Commission upon the said complaint, the answers thereto,
the testimony and other evidence, briefs in support of the complaint
and in opposition thereto, the report of the trial examiners and the
:exceptions thereto, and •oral arguments of the attorney ·for the
Commission and attorneys for respondents. And the Commission,
having duly considered the matter and being now fully advised
in the premises, finds that this proceeding is in the interest of the
public, and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Scientific Apparatus Makers of America
is a nonprofit membership corporation without capital stock; for
brevity it will hereinafter be referred to as "SAMA." It was incorporated on January 20, 1936, under the laws of the State of Illinois,
and its principal office is located at No. 20 North Wacker Drive, in
Chicago, Ill. At the time of the issuance of the complaint herein
its officers were respondents Carl S. Hallauer, president; R. E. Gillmor, vice president, and John M. Roberts, secretary-treasurer; its
board of directors consisted of its said officers, together with four
directors at large and the chairmen of the respective executive committees of the several sections hereinafter mentioned.
PAR. 2. The corporate respondent, SAMA, and its predecessor, an
unincorporated association bearing the same name, were organized
for the purpose of scientific research relating to the production and
improvement of scientific instruments, the promotion and betterment
of the industry, the prevention of unfair methods of competition,
and the dissemination of scientifi~, structural, and other information
1·elating to the promotion of the industry. The membership of the
unincorporated association was as first limited to those engaged in
the production of strictly scientific instruments, such as microscopes,
clinical thermometers, test tubes, etc. Later, it and its successor,
respondent corporation SAMA, extended the scope of its membership
and classified the various groups into sections, according to their
respective lines of business, namely; Individual Instrument Section;
Clinical Thermometer Section; Automatic Control Section; Optical
Instrument Section; Aeronautical, Nautical and Military Instrument
Section; Laboratory Supply Section; Laboratory Furniture Section;
Steam Fluid Specialty Section, and Surveying-Drafting-Coaters
Section.
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PAR. 3. Respondent, Surveying-Drafting-Coaters Section, of Scientific Apparatus Makers of America is an unincorporated trade association, organized in June 1933, which for brevity will be hereinafter referred to as respondent "Association." Its l'rincipal office
i!'; located in Philadelphia, Pa. It has approximately 40 members,
but the number fluctuates, because of withdrawals and additions from
time to time. Respondent Arthur L. Parker, at the time of the
issuance of the complaint herein, was, since said date has been, and
now is, the manager of respondent Association. Respondent Karl
Keller (named in the complaint as Karl L. Keller), from September
27, 1933, until April 30, 1936, was chairman of its executive committee, and was succeeded on May 1, 1936, by respondent Paul J. Bruning, who since said date has been chairman of said committee. The
members of the executive committee of respondent Association until
April 30, 1937, were respondents Karl Keller, Paul J. Bruning,
'\V. A. Berger, and R. Fred Allin. Respondent Association's membership is composed of those members of SAMA who are engaged in
making, selling, and distributing one or more of the various products
used by surveyors, engineers, builders, the drafting profession, and
others, to wit: Prepared tracing papers, tracing cloths, blueprint
papers and cloths, other reproduction papers and cloths, profile and
cross-section papers and cloths in sheets and rolls, coordinate papersgraph sheets (except rolled sheets) for engineering and drafting purposes, field books for engineers, drawing instruments, drawing tools
(scales, triangles, T-squares, curves), drawing machines, blueprinting
machines and equipment, drawing boards and tables, filing cabinets
for drawings and blueprints, lettering devices and lettering pens for
the drafting profession, slide rules, planimeters and integrators, surveying instruments, surveying barometers, forestry instruments such
as tree calipers, hypsometers, increment borers, current meters and
water-stage registers, rods, and poles for surveyor's use, tapes, chains,
and plumb bobs.
PAR. 4. Respondent Association's members have shipped and do
ship their products as set forth in paragraph 3 hereof, to purcha!lers thereof at their respective places of business located in various
States of the United States other than the States wherein said
tespondents' places of business are located and in which such shipments originate.
PAR. 5. Respondent, Charles Bruning Co., Inc., is a corporation
organized under the laws of the State of New York, with its office
and principal place of business in the city and State of New York,
and with offices and places of business in various States of the United
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States, which it operates and controls through wholly owned s•.Ibsidiary corporations.
Respondent, The Huey Co., is a corporation organized under the
Jaws of the State of Illinois, with its office and principal ·pla@e of
business in Chicago, Ill.
Respondent, The Frederick Post Co., is a corporation organized
under the laws o£ the State of Illinois, with its office and principal
place of business in Chicago, Ill.
Respondent, Eugene Dietzgen Co. (named in the complaint as
"Deitzen"), is a corporation organized under the laws of the State
of Delaware, with its office and principal place o£ business in Chicago,
Ill., and with branches at other points in the United States.
Respondent, Economy Blue Print Products, Inc., is a corporation
organized under the laws of the State of Illinois, with its office and
principal place of business in Chicago, Ill.
Respondent, Keuffel & Esser Co. 1 is a corporation organized under
the laws of the State of New Jersey, with its office and principal
place of business in Hoboken, N. J. Respondent, Keuffel & Esser
Co., the New Jersey corporation, owns the capital stock of a New
. York corporation with the same name, and the business of said
respondent, except for sales made in New York, is conducted through
branches operated by the subsidiary corporation.
Respondent, Alphonse A. Brunner, is an individual trading under
the name Keystone Blue Paper Co., with his offce and principal place
of business in Philadelphia, Pa.
Respondent, C. F. Pease Co., is a corporation organized under the
laws of the State of Delaware with its office and principal place of
business in Chicago, Ill. ·
Respondent, Charles ,V. Speidel and ·walter A. Kohn, are indi·
viduals trading under the name Chas. W. Speidel & Co., with their
office and principal place of business in Philadelphia, Pa.
Respondent, United States Blue Print Paper Co., is a corporation
organized under the laws of the State of Illinois, with its office and
principal place of business in Chicago, Ill.
Respondents, Jacob H. 'Veil, Edwin H. Weiland Manfred Kraus·
kopf (named in the complaint as Manfred R. Krauskopf), are fndi·
viduals trading under the name J. H. 'Veil & Co., and have their
office and principal place of business in Philadelphia, Pa.
All of the aforenamed respondents were, at the date of the issu·
ance of the complaint, members of respondent SAMA and of the
respondent Association, and were and are engaged in the sale and
distribution of some of the merchandise described in paragraph 3
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hereof, and sell and distribute their merchandise as set forth in par.
agraph 4 hereof.
. Respondent, Paul J. Bruning, is president of respondent Charles
Bruning Co., Inc. Respondent, Karl Keller, is president of respond.
ent Keuffel & Esser Co. Respondent, \V. A. Berger is secretary of
C. L. Berger & Sons, Inc., which is a member of the corporate
respondent SAMA and of respondent Association. Respondent, R.
Fred Allin, is vice president of respondent Eugene Dietzgen Co.
PAR. 6. In June or July 1932, representatives of respondent corporations Charles Bruning Co., Inc., The Frederick Post Co., Eugene
Dietzgen Co., United States Blue Print Paper Co., and The Huey
Co., together with 7 to 10 other manufacturers of blueprint paper
and other products described in paragraph 3 hereof, held a meeting
in the Statler Hotel, in Detroit, Mich., and but for 1 dissenter (not
listed above), agreed that in the sale of their said products they would
adhere strictly to the prices, discounts, terms, and conditions of sale
shown on the price list circulated among them which respondent
Eugene Dietzgen Co. had prepared, to become effective on July 10,
1932. The list designated territories into which the United States
should be divided, and specified prices for each territory. The prices
shown on the list were substantially higher than the demoralized
prices at which sales were being made in Detroit at the time of this
meeting. One popular grade of paper which had been selling to
-dealers and large consumers at $2.95 a roll was raised in central ter·
ritory to $4.87% to large consumers and $4.16 to dealers.
Other meetings were held during the following 5 or 6 months,
·and a committee functioned to stabilize, generalize, and maintain
the prices named on the Dietzgen list, with the result that other sell.
ers decided to adhere to the prices, discounts, terms, and conditions
of sale named in said list, and the prices so named became substan·
tially the prevailing prices charged by all the respondents and other
dealers-except the respondents The C. F. Pease Co. and Chas. "\V.
Speidel & Co., and some discount modifications by Keuffel & Esser
·Co.-until respondent Eugene Dietzgen Co. issued a new list, which
was likewise adopted and adhered to by all the respondent sellers
and others, except as hereinabove stated, until the enactment of the
National Industrial Recovery Act.
PAR. 7. From November 1933, to 1\Iay 27, 1935, when the Supreme
Court declared the National Industrial Recovery Act unconstitu.
tional, all respondent dealers and members of respondent Association
~onducted their business in accordance with the provisions of the
Code of Fair Competition for the Scientific Apparatus Industry and
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its amendment, and pursuant thereto, they were required to do and
did do the following things :
Filed with the manager of respondent Association from time to
time their published price lists, terms, and conditions of sale, and a
copy of all changes therein; refrained from selling or offering for
sale their said products, directly or indirectly, at a price lower or
a discount greater, or on more favorable terms than those provided
in their respective current price lists, discount sheets~ and terms and
conditions of sale on file with ~aid manager, except that from time
to time, to meet existing competition, they sold their respective
products at prices below those contained in their respective filed and
published price lists, but did not sell below the lowest published net
prices then in effect, filed with said manager by other members of
the industry; used uniform terms and conditions for all sales made,
including classification of customers; refused to make contracts for
a period of more than 1 year, or allow options for any additional
period, or additional quantity of merchandise.
The manager of ;respondent Association from time to time disseminated among the membership of said Association the information
contained in the price lists, discount sheets, and terms of sale so filed.
PAR. 8. After the National Industrial Recovery Act had been
declared unconstitutional, a meeting of respondent Association was
held in Atlantic City, N. J., on June 3, 1935, at which respondent
Karl Keller presided. Twenty-one members of respondent Association were present; the corporate respondents represented were,
Eugene Dietzgen Co., Charles Bruning Co., Inc., The C. F. Pease Co.,
and The Frederick Post Co.; respondent Manfred Krauskopf represented the respondent partners composing the firm of J. H. 'Veil &
Co.; respondents, ,V, A. Berger, Paul J. Bruning, R. Fred Allin, and
Alphonse A. Brunner, were present.
By unanimous vote of the members present at said meeting, it was
agreed to continue in force all the provisions of the Code referred
to in paragraph 7 hereof, the only modification being that the provision relating to adherence to prices on file with the manager of
respondent Association should be referred to the executive committee
to be rewritten in a legally acce.ptable form and then submitted to
respondent Association.
PAR. 9. On October 29, 1935, respondent Association held a meeting in Cleveland, Ohio, at which respondent Karl Keller presided.
Listed as present at this meeting were 19 corporations and partnerships and 22 individuals. Included in the corporations and firms
represented at this meeting were respondents The Huey Co., United

SCIENTIFIC APPARATUS MAKEiRS OF AMERICA, ET AL.

1130

1145

Findings

State Blue Print Paper Co., The Frederick Post Co., The C. F. Pease
Co., Charles Bruning Co., Inc., Kueffel & Esser Co., Eugene Diet~gen
Co., and J. II. Weil & Co.; among the individuals present were
respondents, W. A. Berger, Edwin H. Weil, and R. Fred Allin.
The manager of respondent Association was also present.
At this meeting rules of fair competition were adopted by unanimous vote of the members present, which, among other things, makes
it unfair practice to:
Sell, or off!'r to sell, products on which price information hns been filed and
published, at less than the lowest net price filed and published by any member
on such product or products; nor sell, or offer to sell, special products which
are covered by his filed and published price lio;;ts at nl't prices more favorable
to the purchaser than the lowest filed and published net prices for a similar
item of comparable grade.
To offl'r to consumers ·more f:worable to thl'm than "Net 30 days," nor more
favorable terms to dealers than "2% cash discount on the lOth prox."
To tnke contracts for a period of more than 1 year, or allow options for any
ndditional period or additional quantity of merchandise.

PAR. 10. On June 1, 1936, a meeting of the re~ponclent Association
was held in Chicago, Ill., at which respondent, Paul J. Bruning,
presided. Seventeen corporations were listed as being present at
this meeting, and 25 individuals, including the following respondent
corporations: Charles Bruning Co., Inc.; Eugene Dietzgen Co., The
Huey Co., Keuffel & Esser Co., The C. F. Pease Co., The Frederick
Post Co., and the United States Blue Print Paper Co. Among the
individuals present were respondents, w·. A. Berger, Paul J. Bruning,
and R. Fred Allin. Rules of fair competition were adopted at this
meeting to supersede those currently in effect. The practices described below were declared to be unfair and destructive to Industry
welfare:
Sell, or offer to sell, directly or Indirectly, any product of the section on which
·Price information had been published, at less than the lowest net price published
by any member on such product or products; nor sell, or offer to sell, products
which are not covered by such price lists but which are similar to listed products, at net prices more favorable to the purchaser than the lowest published
net price.

These rules also provide that:
No member shall quote a lump-sum price on any schedule of products of this
Industry which does not itemize, or which is lower than, the sum of such
member's unit selling prices of the articles comprising the schedule; and when
quoting a combined bid, including purchased materials, no member ~;;hull quote
prices for such purchased material less than the published resale price of the
manufacturer thereof applicable to the trade factor making the purchase. Any
adjustment for units withdrawn must be at quoted prices.
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It is also provided in these rules, that:

\Vhen the quotations are made f. o. b. shipping point, the shipping point is
defined to be "the location of the manufacturing plants, branches or warehouses
of the member."

At this meeting a motion was adopted in which it is provided that:
All members of the section shall file with,the manager for distribution, the
conditions of sale and cash terms pertaining to the products they manufacture,
and also the conditions of sale and cash terms pertaining to tbe rest of the
items in tba t line.

The rules also

provid~

that:

Each quotation shall define terms and conditions of sale.
Each quotation shall be a firm proposal, subject to revision only to correct
e!Tors.
Invoices shall bear the date on which delivet·y is made to the carrier at
the point of shipment. Invoices shall not be post-dated.

PAR. 11. Prior to the meeting heid in Detroit in June or July 1932,
and referred to in paragraph 6 hereof, all the respondents and the
other members of respondent Association were in active and sub~
stantial competition with each other and with other members of
the Industry, in the sale of their products, but since said meeting
respondents and the other members of respondent Association have
observed and adhered to the rules and practices set :forth in para~
graphs 8, 9, and 10 hereof, and the prices charged for their said
products, and the terms and conditions of sale thereof, have been
substantially the same, and as a result, compe,tition between said
respondents and other members of respondent Association has been
eliminated.
The respondent Association has been. active in the attempt to have
its members observe the said rules and practices. The following is
a letter dated February 24, 1936, from respondent, Karl Keller, to
respondent, Arthur L. Parker, manager of respondent Association,
concerning a member of the Association:
Inf01·mation has reached us that the B. K. Elliott Co. of Pittsburgh are
furnishing a 35o/o rag blueprint paper in 25 lb. weight. The tests we have
made on their paper confirm that information.
According to our trade Code and bluept·int standards, such paper should
not be sold as our trade standardized. on a 24 lb. paper, either 25% rag or
50% rag.
Furthermore, the B. K. Elliott Co. is selling the 35% rag paper at their
standard price for a 25% rag paper.
Please write to them, giving them the above information and ask them for
nn explanation.

PAR. 12. Exhibits in evidence showing tabulations of bids made
by respondents prior to the June or July 1932, meeting referred to
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existed in the industry and that the submission of identical bids by
two or more of the respondents was the exception rather than the
rule. Exhibits in evidence, showing tabulations o£ bids made by the
respondents after the issuance of the Dietzgen Co. price list approved
at the 1932 meeting show that the prices quoted in that list and
the amended price list issued in 1933 were used by the respondents
in the submission of bids and that the submission of bids at identical
prices became the rule and a variation from the prices shown in
the Dietzgen lists by even a single bidder the exception. That the
effect of the practices of respondents, as hel'ein found, has been to
eliminate in its entirety the competition as to price that existed prior
to the commencement of such practices is clearly shown by exhibits
in evidence reflecting bids made to State and Federal agencies for
the,ir requirements after the National Industry Recovery Act was
declared unconstitutional.
On 1\Iay 18, 1936, respondents Eugene Dietzgen Co., Keuffel &
Esser Co., Charles Bruning Co., Inc., Keystone Blue Paper Co.
(trade name of respondent Alphonse A. Brunner), and five other
members of the Industry submitted bids on blueprint paper to the
executive department of the State of New York. Except for the bid
· of the Keystone Dlue Paper Co., which was for" $18.722.23, each of
the bids was for $18,721.48.
In May 1936, respondents Charles Bruning Co., Inc., Eugene Dietzgen Co., Economy Blue Print Products, Inc., The Huey Co., Keuffel &
Esser Co., The C. F. Pease Co., United States Blue Print Paper Co.,
J. H. Weil & Co., Keystone Blue Paper Co., Chas. ,V. Speidel & Co.,
and a number of other dealers, submitted bids on blueprint paper to
the United States Navy Department, as follows:
On lot 574, the identical bid of $15,867 was submitted by respondents Eugene Dietzgen Co., Economy Blue Print Products, Inc., The
Huey Co., Keuffel & Esser Co., The C. F. Pease Co., United States
Blue Print Paper Co.; J. H. 'Veil & Co., and bY. three other dealers.
On lot 575, the same respondents and another member of respondent Association, who bid on lot No. 574, each submitted a bid of
$34,095.50.

On lot No. 576, an identical bid of $15,184 was submitted by each
of the respendents, Eugene Dietzgen Co., The Huey Co., Keuffel &
Esser Co., The C. F. Pease Co., United tates Blue Print Paper Co.,
J. II. 'Veil & Co., and by another member of respondent Association.
Respondent Economy lllue Print Products, Inc., bid $15,160.
On lot No. 577, a bid of $30,624:.10 was submitted by each of the
respondents Charles Bruning Co., Inc., Eugene Dietzgen Co., Economy
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Blue Print Products, Inc., The Huey Co., Keuffel & Esser Co., The
C. F. Pease Co., The Frederick Post Co., Charles W. Speidel & Co.,
J. H. ·weil & Co., and two other members of respondent Association.
On lot No. 578, a bid of $3,675.60 was submitted by each of 17 bidders, included in which were respondents Charles Bruning Co., Inc.,
Economy Blue Print Products, Inc., The Huey Co.; Keuffel & Esser
Co., Keystone Blue Paper Co., The C. F. Pease Co., The Frederick
Post Co., Charles vV. Speidel & Co., J. H. 'Veil & Co., and 3 other
members of respondent Association.
On lot No. 579, there were 14 bidders, at $5,672.51 each. Among
those making this identical bid were respondents Charles Bruning
Co., Inc., Eugene Dietzgen Co., The Huey Co., Keuffel & Esser Co.,
The C. F. Pease Co., The Frederick Post Co., Chas. W. Speidel &
Co. and J. H. Weil & Co., and 3 other members of respondent
Association.
On lot No. 580, there were 14 bids, each for $6,107.35. Among
those submitting this identical bid were respondents Charles Bruning Co., Inc., _Eugene Dietzgen Co., The Huey Co., Keuffel & Esser
Co., Keystone Blue Paper Co., The C. F. Pease Co., The Frederick
Post Co., Chas. ,V. Speidel & Co., J. H. 'Veil & Co., and three other
members of respondent Association.
On lot No. 581 there were 17 bids submitted, 15 of which were
for $6,883.29 each. There was 1 bid for · $6,8"81.85, and 1 for
$5,223.25. Among those submitting the bid of $6,883.29 were respondents Charles Bruning Co., Inc., Eugene Dietzgen Co., The
Huey Co., Keuffel & Esser Co., Keystone Blue Paper Co., The Frederick Post Co., Chas. W. Speidel & Co., J. H. Weil & Co., and three
. other members of respondent Association.
On lot No. 582 14 bids were submitted, each of whi"ch was for
$26,922.51. The respondents submitting identical bids on this lot
were Charles Bruning Co., Inc., Eugene Dietzgen Co., The Huey
Co., Keuffel & Esser Co., Keystone Blue Paper Co., The C. F.
Pease Co., The Frederick Post Co., Chas. W. Speidel & Co. and
J. H. Weil & Co., and 3 other members of respondent Association.
On July 1, 1937, respondents The Huey Co., Chas. "\V. Speidel &
Co., Charles Bruning Co., Inc., Eugene Dietzgen Co., The Frederick
Post Co., J. H. 'Veil & Co., and 3 other members of respondent
Association, each submitted to the Navy Department a bid for $29,112.91, on lot No. 513.
Thirteen bids, each for $3,441.20, were submitted on lot No. 514,
and of this number, 6 were submitted by the respondent bidders
on lot No. 513, and 3 other members of respondent Association.
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Ten bids of $3,750.00 each were submitted on lot No. 515, the
same respondents bidding as in the two immediately preceding lots,
and two other members of respondent Association.
Ten bids of $5,767.74 each were submitted in lot No. 516. The
respondents submitting this bid were The Frederick Post Co., The
Huey Co., Eugene Dietzgen Co., and Charles Bruning Co., Inc.,
together with two other members of respondent Association. Respondents, Chas. W. Speidel & Co. and J. H. Weil & Co., each bid
$5,757.74.
'
Twelve bids, each for $6,692.75 were submitted on lot No. 517;
among those submitting this bid were respondents Charles Bruning
Co., Inc., Eugene Dietzgen Co., The Frederick Post Co., The Huey
Co., Chas. W. Speidel & Co., J. H. Weil Co., and 3 other members
of respondent Association.
Twelve bids of $6,112.44 each were submitted pn lot No. 518.
The respondents making this bid were Charles Bruning Co., Inc.,
Eugene Dietzgen Co., The Huey Co., The Frederick Post Co., Chas.
W. Speidel & Co., J. H. Weil & Co., Keuffel & Esser Co., and three
other members of respondent Association.
On lot No. 519,13 bids were submitted, each for $23,488.11. Among
those submitting this bid were the respondents who submitted identical bids on lot No. 518, and 3 other members of respondent Association.
Twelve bids of $23,211.76 each were submitted on lot No. 752.
Among those submitting this bid were respondents Eugene Dietzgen
Co., Economy Blue Prints ProductS, Inc., The Huey Co., The Frederick Post Co., Chas. W. Speidel & Co., J. H. 'Veil & Co., and two
other members of respondent Association.
'While the illustrations above set out relate to reproduction papers
only, the evidence establishes the same uniformity of prices on the
other items sold by the respondents.
Bids substantially identical in all instances and identical to the
penny in most instances on various types of reproduction paper,
where the quantity involved in the several lots ranges from $3,441.20
to $34,095.50, are not the result of a uniformity of the cost of production as contended by respondents but are the result of concerted
action on the part of the respondents, as hereinabove found.
PAR. 13. Pursuant to said understandings, agreements, arrangements, combinations, and conspiracies, as set forth in paragraphs
6, 8, 9, and 10 hereof, and in furtherance thereof, said respondents
have done and performed, and still do and perform the following
acts and things :
435526~--42--Vol.SS----73
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(a) Agreed to fix and maintain, and have fixed and maintained,
the prices at which said products are sold by them.
(b) Agreed not to sell, and have not sold their said products at a
price less, or a discount greater, or on terms and conditions more
favorable to the purchaser than those contained in any of the price
lists so filed.
(c) Agreed not to make contracts for a longer period than 1 year,
nor to extend any such contract for a longer period, nor to include
additional merchandise therein.
(d) Agreed to fix and maintain, and have fixed and maintainedr
uniform terms and c.onditions of sales made by them, including classification of customers and freight allowances.
(e) Have exchangeu information among themselves with regard
to the price, discount and terms and conditions of sale to be submitted
by them when bids are requested, and have submitted uniform and
identical bids on said products when requests have been made for
bids.
(f) Have filed with respondent Association schedules of their
prices or price lists and agreed to file, and did file, with the respondent Association schedules showing the terms and conditions of sale
at which they will, and do, sell said products.
PAR. 14. Respondent Association, through its manager, receives
from its respondent members, information as to their prices, discounts, terms and conditions of sale, and disseminates such information
among its members.
PAR. 15. Respondent Association and its respondent members have
adopted and agreed upon rules and regulations designed and intended
to prevent any deviation on the part of respondent members from the
prices, discounts, terms, and conditions of sale fixed and agreed upon
as above set forth.
PAR. 16. The policies, practices, and activities of respondent Association are controlled and directed by its executive committee.
PAR. 17. The respondents named in paragraph 5 hereof control and
dominate the industry in which they are engaged, and their sales to
wholesalers and dealers in, and consumers of, the products mentioned
in paragraph 3 hereof constitute the majority of the volume of business
in such products in the United States, especially with respect to blueprint and other reproduction papers and cloths.
PAR. 18. Many manufacturers, builders, and others, including
United States and State Governments and municipalities, purchase
blueprint paper and other products mentioned in paragraph 3 hereof
only upon the submission of bids by the respondents named in para-
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graph 5 hereof and others engaged in said industry, from which bids
is selected the member of the industry from whom purchase of said
products will be made for a given time or in a stated quantity.
PAR. 19. Prior to the adoption of the herein described practices and
the acts of the respondents herein set forth, the respondents mentioned
in paragraph 5 hereof were in active and substantial competition with
each other and with others engaged in the industry described in paragraph 3, in making and seeking to make sales of their products to
customers located in various States of the United States and in the District of Columbia, and would have continued to be in such competition had such respondents not adopted and carried out the herein
described acts and practices.
PAR. 20. Said understandings, agreements, arrangements, combinations, and conspiracies and the things done thereunder and pursuant
thereto, as herein set forth, have and had the effect of unduly and unlawfully restricting and restraining trade and commerce in said products described in paragraph 3 hereof, between and among the several
States of the United States and in the District of Columbia; of sub-stantially enhancing prices to the consumer; of maintaining prices at
artificial levels and otherwise depriving the public of benefits which
would follow from normal competition among and between the respondents named in paragraph 5 hereof; of eliminating competition,.
with the tendency and capac~ty of creating in respondents a monopoly
in the sale of said products in such commerce.
CONCLUSION

Said understandings, agreements, combinations, and conspiraciesr
and the things done thereunder and pursuant thereto and in furtherance thereof, as hereinabove found, constitute unfair methods of competition in commerce within the intent and meaning of the Federal
Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of respondents, the testimony and other evidence taken before duly appointed
trial examiners of the Commission theretofore designated by it to
serve in this proceeding, the report of the trial examiners thereon
and the exceptions to said report, briefs filed herein by the attorney
for the Commission and attorneys for the respondents, and the oral
arguments by the respective attorneys, and the Commission having
made its findings as to the facts and its conclusion that respondents
have violated the provisions of the Federal Trade Commission Act.
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It is ordered, That the respondent members of the respondent Association, Surveying-Drafting-Coaters Section of Scientific Apparatus Makers of America, Charles Bruning Co., Inc., The Frederick
Post Co., The Huey Co., Eugene Dietzgen Co., Economy Blue Print
Products, Inc., Keuffel & Esser Co., The C. F. Pease Co., Charles W.
:Speidel and 'Valter A. Kohn, trading as Chas. W. Speidel & Co.,
·united States Blue Print Paper Co., Jacob H. Weil, Edwin H. "\Veil,
-and Manfred Krauskopf, trading as J. H. Weil & Co., Alphonse A.
Brunner, trading as Keystone Blue Paper Co., .and all other present
and future members of respondent Association, of which members
the aforenamed respondents are representative, their officers, directors, representatives, agents, and employees, forthwith cease and
desist from :
Directly or indirectly, jointly or severally, entering into or carrying
out any understanding, agreement, arrangement, combination, or conspiracy, with each other or with any other person or persons, association or corporation, to restrict, restrain, monopolize or to hinder or
suppress, competition in the sale and distribution in commerce, as
"commerce" is defined in the Federal Trade Commission Act of prepared tracing papers, tracing cloths, blueprint papers and cloths,
other reproduction papers and cloths, profile and cross-section papers
and cloths in sheets and rolls, coordinate .papers-graph sheets (except rolled sheets) for engineering and drafting purposes, field books
for engineers, drawing instruments, drawing tools (scales, triangles,
T-squares, c:urves), drawing machines, blueprinting machines and
equipment, drawing boards and tables, filing cabinets for drawings
and blueprints, lettering devices and lettering pens for the drafting
profession, slide rules, planimeters and integrators, surveying instruments, surveying barometers, forestry instruments such as tree cali- ·
pers, hypsometers, increment borers, current meters and water-stage
registers, rods and poles for surveyors' use, tapes, chains, and plumb
bobs, and particularly in pursuance of any such understanding,
agreement, arrangement, combination, or conspiracy, from directly
or indirectly:
·
1. Fixing and maintaining, or agreeing to fix and maintain the
prices at which said products will be sold by them.
2. Fixing and maintaining, or agreeing to fix and maintain the
terms and conditions, including the classification of customers,
freight allowances, and duration of and optional clauses in contracts,
in connection with any sales by them of their said products.
3. Exchanging information among themselves with regard to the
prices, discounts, terms, and conditions of sale to be submitted by
them when bids for their products are requested, and submitting or
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agreeing to submit identical, or substantially identical, bids on said
products when requests for bids have been received.
4. Filing with respondent Surveying-Drafting-Coaters Section of
Scientific Apparatus l\Iakers of America, price lists including discounts, terms, and conditions at which they will sell their products,
for dissemination by said respondent Association among its members.
5. Agreeing not to sell their said products at a price less, or a
discount greater, or on terms and conditions more favorable to the
purchaser than those contained in any of the price lists filed with
respondent Surveying-Drafting-Coaters Section o:f Scientific Apparatus Makers of America, or agreeing not to sell said products at a
price less or discount greater than or on terms and conditions of
sale more favorable to the purchaser 'than those contained in the
price list published by the seller.
It is fu1'ther ordered, That respondent association, SurveyingDrafting-Canters Section of Scientific Apparatus Makers of America,
Arthur L. Parker, its manager and his successors, Karl Keller, Paul
J. Bruning, R. Fred Allin, and 'V. A. Berger, members of its executive cowmittee and their successors, forthwith cease and desist
from, directly or indirectly, jointly or severally, aiding and assisting
the members of said respondent association in carrying out or engaging in any of the acts and practices hereinbefore set forth, and from
performing any service or function' in the furtherance of said act$
and practices, and particularly from1. Adopting any rule or regulation designed or intended to prevenf
any deviation on the part of the members of said respondent Association from the prices, discounts, and terms fixed and agreed upon by
them, as hereinbefore set forth. ·
2. Receiving from the individual members o£ said respondent association pr-ice lists, including discounts, terms, and conditions of sale,
and disseminating such information among said respondent
association members.
It is further ordered, That the complaint herein be and the same
·hereby is dismissed as to respondents Scientific Apparatus Makers
of America, its officers and directors, and respondents Carl S. Hallauer, R. E. Gillmor, and John :M. Roberts, the evidence beincr insufficient to establish the charges of the complaint with respect
these
respondents.
It is fu'l'the~ ordered, That the respondents shall, within 60 days
after the service upon them of a copy of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

to
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THE l\IATI'ER OF

HAMILTON, HARRIS & CO.
COMPI.AINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,253. Complaint, Aug. 21, 1940-Decision, Aug. 26, 191,1

Where a corporation engaged in competitive interstate .sale and distribution
of fishing tackle, pipes, robes, cameras, and other articles, and of certain
assortments of said merchandise so packed and assembled as to Involve
the use of games of chance, gift ·enterprises, or lottery schemes when sold
and distributed to consumers, a typical assortment including a number of
pipes with a punchboard for use in theit· sale and distribution to the consuming public under a plan, as thereon explained, by which selection of
certain lucky numbers entitled purchasers to receive one of said pipes,
value of which was in excess of the 5 cents paid, and purchasers failing
thus to qualify received nothing for their money other than the privilege
of making a punchSold such assortments to dealers and jobbers and, directly or indh·ectly, to
retailers, by whom they were exposed and sold to the purchasing public in
accordance with afoz·esald sales plan, Involving chance to procure an article
at much less than its normal price, and thereby supplied to and placed
in the hands of others a means of conducting lotteries in the sale of its
merchandise, contrary to an established public policy of the United States
Government, and in violation of the criminal laws, and in competition with
m11,ny who are unwilling to use a method of sale involving a game of chance
and refrain therefrom;
With the result, because of such game of chance, of unfairly diverting trade in
commerce to it from its said competitors, to the substantial injury of
competition in commerce:
Held, That such acts auu practices, undet· the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce and unfair acts an.tl practices
therein.

Before Mr. lV. W. Sheppard, trial examiner.
Mr. L. P. Allen, Jr., and Mr. J. V. Mishou for the Commission.
11/atson, Ross, McCord & Ice, of Indianapolis, Ind., for respondent.·
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Hamilton, Harris
& Co., a corporation, hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the
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interest of the public, hereby issues its complaint, stating its charges

in that respect as :follows :
PARAGRAPH 1. Respondent, Hamilton, Harris & Co., is a corporation
organized and existing under the laws of the State of Indiana, with
its principal office and place of business located at 302 West South
Street, Indianapolis, Ind. The respondent has branch offices and
places of business located at Terre Haute, Kokomo, South Bend,
and Richmond, Ind. Respondent is now and :for more than 2 years
last past has been engaged in the sale and distribution of fishing
'tackle, pipes, robes, cameras, and other articles of merchandise.
Respondent causes and has caused said merchandise, when sold, to
be transported from its places of business as aforesaid to purchasers
thereof, at their respective points of location, in the various States
of the United States other than the State of Indiana and in the District of Columbia. There is now and has been for more than 2 years
last past a course of trade by said respondent in such merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct
of said business respondent is and has been in competition with other
corporations and with individuals and with partnerships engaged in
the sale and distribution of like or similar merchandise in commerce
between and among the various States of the United States and in
the District of Columbia.
PAR. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent se,lls and has sold to wholesale
dealers, jobbers and retail dealers, certain assortments of merchandise so packed or assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to the
consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows:
This assortment consists of a number of pipes, together with a
device commonly called a punchboard. Said pipes are sold and
distributed to the consuming public by means of said punchboard in
the following manner: Sales are 5 cents each, and when a punch
is made from the board a number is disclosed. The numbers begin
with 1 and continue to the number of punches there are on tha
board, but the numbers are not arranged in numerical sequence.
The board bears the statement or statements informing purchasers
and prospective purchasers that certain specified numbers entitle
the purchaser thereof to receive a pipe. A purchaser who does not
qualify by obtaining one of the lucky numbers receives nothing for
his money other than the privilege of punching a number from the
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board. The pipes are worth more than 5 cents each, and the purchaser who obtains one of the numbers calling for one of the pipes
receives the same for the price of 5 cents. The numbers are effectively concealed from purchasers and prospective purchasers until a
punch or selection has been made and the particular punch separated
from the board. The said pipes are thus distributed to purchasers of
punches from the board wholly by lot or chance.
Respondent sells and distributes, and has sold and distributed,
various assortments of merchandise along with punchboards involving a lot or chance feature, but such assortments are similar to the '
one hereinabove described and vary only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respond·
ent's said merchandise, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its merchandise in accordance with the sales
plan hereinabo~e set forth. The use by respondent of said method
in the sale of its merchandise and the sale of said merchandise by
and through the use thereof, and by the aid of said method, is a
practice of a sort which is contrary to an established public policy
of the Government of the United States and in violation of the
criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of· chance or the sale of a
chance to procure one of the said articles of merchandise at a price
much less than the normal retail price thereoi ~fimy persons, firms,
and corporations who sell or distribute merchandise in competition
with the respondent, as above alleged, are unwilling to adopt and
use said method or any method involving a game of chance or the
sale of a chance to win something by chance, or any method that is
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondent in the sale and distribution of its merchandise and the
element of chance involved therein, and are thereby induced to buy
and sell respondent's merchandise in preference to merchandise offered
for sale and sold by said competitors of respondent, who do not use
the same or an equivalent method. The use of said method by respondent, because of said game of chance, has a tendency and capacity
to, and does, unfairly divert trade in commerce between and among
the various States of the United States and in the District of
Columbia, to respondent from its said competitors who do not use
the same or an equivalent method. As a result thereof, substantial
injury is being and has been done by respondent to competition in
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commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of re~pondent's competitors and constitute unfair methods of competition
In commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 21, 1940, issued and subsequently served its complaint in this proceeding upo~ respondent
Hamilton, Harris & Co., a corporation, charging it with the use of
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of the provisions of said
act. After the issuance of said complaint nnrl the filing of respondent's answer. thereto, testimony, and other evidence in support of
the allegations of said complaint were introduced by attorneys for
the Commission and in opposition to the allegations of the complaint
by attorney for the respondent before an examiner of the Com1 mission theretofore duly designated by it, and said testimony and
other evidence were duly recorded and filed in the office of the
Commission.
Thereafter the proceeding regularly came on for final hearing
before the Commission on the said complaint, the answer thereto,
testimony and other evidence, report of the trial examiner, and brief
in support of the complaint (no brief having been filed by respondent and oral argument not having been requested); and the Commission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its conclusion. drawn therefrom.
·
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Hamilton, Harris & Co., is a corporation organized and existing under the laws of the State of Indiana,
with its principal office and place of business located at 302 1Vest
South Stroot, Indianapolis, Ind. The respondent has branch offices
and places of business located at Terre Haute, Kokomo, South Bend,
and Richmond, Ind.
PAR. 2. Respondent is now, and for several years last past has been
engaged in the sale and distribution of fishing tuck)e, pipes, robes,
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cameras, and other articles of merchandise. Respondent causes and
has caused said merchandise, when sold, to be transported from its
places of business as aforesaid to purchasers thereof at their respective points of ~ocation in the various States of the United States
other than the State of Indiana and in the District of Columbia.
There is now, and has been for several years last past, a course of
trade by said respondent in such merchandise in commerce between
and among the various States of the United States and in the District
of Columbia..
PAR. 3. In the course and conduct of its said business respondent
is, and has been, in competition with other corporations and with
individuals and partnerships engaged in the sale and distribution
of like or similar merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 4. In the course and conduct of its said business the respondent has sold to wholesale dealers, jobbers, and retail dealers certain
assortments of merchandise so packed or assembled as to involve the
use of games of chance, gift enterprises, or lottery schemes, when sold
and distributed to the consumers thereof. Illustrative of the method
used by the respondent is the sale of an assortment consisting of It
number of pipes and a device commonly called a punchboard. Such
pipes ·were sold and distributed to the consuming public by means
of said punchboard device in the following manner: Sales were· 5
cents each and when a punch was made from the board a number was
disclosed. The numbers began with 1 and continued to the number
of punches there were on the board, but the numbers were not arranged in numerical sequence. The board carried the statement or
statements that certa1n specified numbers entitled the purchaser
thereof to receive a pipe. A purchaser who did not qualify by obtaining one of the lucky numbers received nothing for his money
other than the privilege of punching a number from the board. The
pipes were worth more than 5 cents each and the purchaser who obtained one of the numbers calling for one of the pipes received the
same for the price of 5 cents. The numbers were effectively concealed from purchasers and prospe-Ctive purchasers until a punch or
selection was made and the particular punch separated from the
board. The said pipes were thus distributed to purchasers o£ punchee
£rom the board wholly by lot or chance.
Respondent sold and distributed various assortments of merchandise, together with punchboards, involving a lot or chance feature
similar to the one above described and varying therefrom only in
detail, to purchasers in States other than the State of Indiana and in
the District of Columbia prior to July 10, 1939. Subsequent to the
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said date respondent has sold and distributed, and sells and distributes, various assortments of merchandise with punchboard to purchasers within the State of Indiana.
PAR. 5. Retail dealers outside the State of Indiana who directlv or
indirectly purchased respondents said merchandise prior to July 10,
1939, and dealers within the State of Indiana who purchased respondent's merchandise subsequent to said date exposed and sold
the same to the purchasing public in accordance with the aforesaid
sales plan. Respondent thus supplied to and placed in the hands of
others the means of conducting lotteries in the sale of its merchandise
in accordance with the sales plan above set forth. The use by re!Opondent of said method of sale, and the sale of said merchandise by
and through the use .thereof and by the aid of sn,id method, is a
practice which is contrary to an established public policy of the
Government of the United States and in violation of the criminal
laws.
PAR. 6. The sale of merchandise to the purchasing public by the
aforesaid method involves a game of chance or the sale of a chance
to procure an article of merchandise at a price much less than the
normal retail price thereof. Others who sell or distribute merchandise in competition with the respondent are unwilling to adopt and
use a method of sale involving a game of chance and refrain therefrom. The use of said method by respondent, b£>cause of the same
game of chance, has the tendency and capacity to, and does, unfairly
divert trade in commerce between and among the various States of
the United States and in the District of Columbia to respondent from
its said competitors who do not use the same or an equivalent method.
As a result thereof substantial injury has been done by respondent
to competition in commerce between and among the various States of
the United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent as herein alleged
are all to the prejudice and injury of the public and of respondent's
competitors, and constitute unfair methods of competition jn com·
lllerce and unfair acts and practices in Commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE .AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, testimony and other evidence .in support of the allegations of
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said complaint and in opposition thereto taken before an examiner
of the Commission theretofore duly designated by it, report of the
trial examiner, and brief in support of the complaint (no brief having been filed by respondent and oral argument ·not having been
requested), and the Commission having made its findings as to the
facts and its conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That respondent, Hamilton, Harris & Co., a corporation, its officers, agents, representatives, and employees, directly
or through any. corporate or other device, in connection with the
offering for sale, sale, and distribution in commerce, as "commerce"
is defined in the Federal Trade Commission Act, of fishing tackle,
pipes, robes, cameras, or any other merchandise, do forthwith cease
and desist from :
1. Selling or distributing any merchandise so packed or assembled
that sale of such merchandise to the public are to be made, or may
be made, by means of a game of chance, gift enterprise, or lottery
scheme.
·
2. Supplying to or placing in the hands of others punchboards,
push or pull cards, pull tabs, or other lottery devices, either with
assortments of merchandise or separately, which said punchboards,
push or pull cards, pull tabs, or other lottery devices are to be used, or
may be used, in selling or distributing said merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATIER OF

SANFORD MILLS, AND L. C. CHASE & CO., INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. II OF AN ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 4084.

Complaint, Apr. 5, 1940-Decision, Aug. !7, 1941

Where a corporation and its wholly owned sales subsidiary, engaged in manufacture and interstate sale and distribution of its "Velmo" mohair upholstery fabric; In advertising in trade journals and in copies thereof which
they supplied to their customers, furniture manufacturers, and upholstery
supply companies, 11nd on labels lind tags which they also furnished too
such customers to be attached to the furniture delivered to consumersRepresented that their said upholstery fabrics were "mothproof" .and would not
be attacked or destroyed by moths, through use of such terms as. "guaranteed moth-proofed," "MOO'H-PROOF GUARANTEFJ * * * PERMANENTLY," "A
TRoUBLE-PROOF LABEL * * * PERMANENTLY!", "Swatting the moth question
BEFOREl IT HATCHEs," facts being the mohair fabric concerned bad not been
rendered immune from all moth damage by the processes to which said
manufacturer bad subjected it, and said corporations bad received claims
for damage to fabrics in qnPstion, cPrtain of which it found to be legitimate
and satisfied under its guarantee to make good any claim for legitimate
damage;
'
With tendency and ca}Jacity to mislead and deceive a substantial number of
retail dealers and the purchasing public Into the erroneous belief that their
said product was permanently frpe from damage by moths, and to induce
the purchase of substantial quantities of their fabrics because of such
belief, and with result that trade in commerce was diverted unfairly to
them from competitors in commerce:
1Ield, That such acts and pl'llctices, under the circumstances set forth, were all
to the prejudice of the public and competitors, and constituted unfair
methods of competition in commerce and unfair and deceptive acts and
practices therein.

Before Mr. W. lV. Sheppard, trial examiner.
Mr. D. E. Hoopingarner for the Commission.
Kent, Hazzard d: Jaeger, of "11ite Plains, N. Y., for respondents.
C0111PLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sanford Mills, a
corporation and L. C. Chase & Co., Inc., a corporation, hereinafter
referred to as respondents, have violated the provisions of said act,
and it appearing to the Commission that a proceeding by it in respect thereof would be in the public interest, hereby issues its com·
Plaint, stating its charges in that respect as follows:
P ARAGR.APH 1. Respondent, Sanford Mills, is a corporation organized, existing, and doing business under and by virtue of the
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laws of the State of :Maine, with its principal office and place of
business located in Sanford, in the State of Maine. It is now, and
:for a number of years last past has been, engaged in the manufacture of a mohair upholstery fabric and in the sale and delivery
thereof under the brand name of "VELMa," in commerce, between
and among the various States of the United States and in the District
of Columbia, through the medium of its wholly owned subsidiary,
respondent L. C. Chase & Co., Inc.
PAR. 2. Respondent, L. C. Chase & Co., Inc., is a corporation organized, existing, and doing business under and by virtue of the·
laws of the State of Maine, with its principal office and place of
business located at 295 Fifth Avenue, New York City, in the State
of New York, and is engaged in the sale and distribution in commerce among and between the various States of the United States and
in the District of Columbia of mohair fabrics manufactured by the
respondent Sanford Mills, a corporation.
PAR. 3. In the regular and usual course of business respondent
Sanford Mills ships the said fabric, namely, mohair fabric used in
upholstering furniture, from its said place of business in the State
of Maine to its said subsidiary and exclusive sales agent, namely,
respondent L. C. Chase & Co., Inc., in the State of New York; and
the latter, in turn, sells, and for a number of years last has sold and
transported said product to purchasers, generally to retail dealers,
located in the various States of the United States, and in the District
of Columbia.
In the course and conduct of their business, the respondents are
now and during all the times mentioned herein have been engaged
in competition with other corporations and with individuals, firms,
and partnerships, likewise engaged in the sale and distribution of
similar products, in commerce, among and between various States
of the United States, and in the District of Columbia.
Respondents maintain, and at all times mentioned herein have
maintained, a course of trade in said product, in commerce, among
and between the various States of the United States, and in the
District of Columbia.
PAR. 4. In the course and conduct of their business, as hereinabove
described, respondents cause advertisements and advertising matter
to be inserted in newspapers and in trade journals of the type which
reaches users of upholstery material and generally in the name of
respondent L. C. Chase & Co., Inc. Respondents also furnish advertising matter to retail customers for their use, and the same has
been used by them during the last several years in advertising their
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furniture upholstered with the mohair fabric purchased and delivered to them by saidrespondents.
Typical of said advertising matter is the following :
Swatting the MOTH QUESTION BEFORE IT HATCHES
Moths have good taste; they will eat woolens, feathers, furs, mohairs * * • any fine fibre * * * unless the diet is made unpleasant for
thelll. And about the most distasteful diet in the world for a moth is Velmo
Inohair velvet!

* * *

A MOTH-PROOF GUARANTEE

PERMANENTLY!

Twelve years ago, Goodall-Sanford began subjecting every yard of Velmo to
a solution that renders it permanently moth-resistant. Since then, moth
trouble has been so negligible that the guarantee is given, not for a term of
Years, but for the life of the fabric • * • permanently.
A

TROUBLE-PROOF LABEL

• • *

PERMANENTLY!

The· Velmo label is supplied with each five-yard purchase. When it Is sewn
Under furniture all responsibility ends on the part of manufacturer, or retailer. It swats moth-trouble before it hatches! It puts future liability where
Goodall-Sanford thinks it belongs • * • on the weaver. A customer merely
has 'to be told, "This beautiful mohair velvet bas been moth-proofed at the
Inill, as the label states. If at any time moth-damage appears, communicate
With L. C. Chase & Company, Inc., New York." Simple, direct, and red-tapeproof!
VELMO
Product of Goodall-Banford

L. c. cHASE

Indu~tries

co., INC., selling division of Goodall-Sanford,
295 Fifth Avenue, New York.
Boston
Chicago · Detroit
San Francisco
&

(LABEL)
A Gooda!l-Sanford
product

•

CHASE
VELMO
MOHAIR FABRIC
Guaranteed
liOTH-PROOFED
L. C. Chase & Co.,
Inc.,
Selling Division

In said advertisement the words:
Swatting the MOTH QUESTION before it batches * *
ANTEE * * * PERMANENTLY! A TROUBLE-PROOF LABEL

* A MOTH-PROOF GUAR* * * PERMANENTLY!
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are in display type, as above depicted, and are therefore featured
very prominently therein; all other lettering is in small type.
Typical of other advertising published or caused to be published
by respondents is the following :
, .
VELMO Quality • • • increases merchant's sales
Velmo upholstered furniture sells readily because of its lasting durabilitY
and decorative value. Velmo on a sofa or chair-identified by the Velmo labelmeans satisfaction for the customer and protection for the merchant.
To protect the requirements of customers with limited budgets, Velmo bas
styled several low-priced coverings. They, however, maintain the same high
quallty of all Velmo coverings.
Angora Satin, Aristocrat, Bethel, Cavalier, Crochette, Debonalre, Fiesta, Gros
Point, Molano, Serenade and Twistone are some Velmo coverings stylEd and
priced to help the furniture merchant increase his sale of furniture. These
items, in their various price brackets, always mean quality.
We will be glad to furnish, upon request, samples of Velmo fabrics with tbe
names of tbe firms manufacturing Velmo upholstered furniture.
CHASE
VELMO
MOHAIR VELVET

205 Fifth Avenue, at 31st Street,
New York City, 1849 Merchandise Mart, Chicago, Ill.
Selling Division of Goodall-Sanford Industries.

L. C. CHASE & COMPANY,

BOSTON

DETROIT

LOS ANGELES

On the left-hand side of the above advertising matter appears a
reproduction of a label supplied by said respondents, accompanied
by other advertising matter reading as follows:
THIS GUARANTEE

IS YOUR
PBOTECTION

A Goodall-Sanford
Product

•

CHASE
VELMO

mohair fabric
GUARANTEED
lt:OT]J-PROOFED

• "Velmo Mohair Velvet is guaranteed moth-proofed. We will at any tlroe
make good the claim of any dealer or customer who bas a legitimate complaint
of moths attacking Velmo. This guarantee is backed by the reputation of the
largest mohair fabric weavers in the world-the Goodall-Sanford Industries."
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Typical o£ certain other advertising matter supplied or caused to
be used by respondents is the following:
Series o£ tagsA GOODALL-SANFORD
PRODUCT

• • •
CHASE
VEL:MO

Mohair Fabric
GUARANTEED
MOTH-PROOFED
L. C. CHASE & CO., INC.

No Strings

•

•

•

Selling Division
No Red Tape •

•

•

Tied to the

VELMO :MOTH-GUARANTEE

The above label is supplied with each 5-yard purchase of Velmo, to be sewn
Under furniture. When this is done, all responsibility ends on the part of
furniture manufacturer, decorator, or retailer. It puts future liability squarely
Where Goodall-Sanford believes it belongs ... on the weaver. Just tell your
customers, "This mohair velvet has been moth-proofed at the mill. It is fully
guaranteed. If at any time moth-damage appears, communicate with L. C.
Chase & Company, New York." Could any form of guarantee be more clear
. and complete?
L. c. CHASE & co., INC., selling division of Goodall-Sanford,
205 Fifth Avenue, New York.
BOSTON

CHICAGO

DETROIT

BAN FRANCISCO

Respondents also supply in connection with the sale and offering
for sale of said product a cloth label approximately 4 inches long
and 1 inch wide containing the following language and figures:
A GOODALL-SANFORD
PRODUCT
CHASE
VELMO

Reg. U. s. PAT. OFF.
Mohair Fabrics
GUARANTEED
:MOTH-PROOFED
L. C. CHASE & CO., INC.

Selling Division
D32362

43111526"'-42-vol. 33--74
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Respondents supply to retail dealers, to be attached to furniture
upholstered in Chase Velmo, a round heavy paper tag approximately
4 inches in diameter containing the following language :
The Mohair Upholstery
on this furniture is
CHASE VELMO

made by Goodall-Sanford 1\Iills, and
GUARANTEED
MOTH-PROOFED

The Goodall-Sanford Mills will, at any time, make good any claim of anyone
who finds cause for legitimate complaint of moths attacking this piece of VelmO.
Refer the matter promptly to
L. C. CHASE & CO., INC.,

295 Fifth .Ave., N. Y.

All of the guarantees hereinabove set forth are prominently featured
by large type and placement in the advertisements and on the tags
and labels, as above indicated.
By the use of said advertisements, tags, and labels, and by other
means, to describe the quality, durability, and desirability of their
said products, respondents represent to retailers and the consumer
public that their mohair upholstery fabric is permanently moth-proof.
and moth-resistant, when in truth and in fact their said fabric is not
permanently moth-proof and moth-resistant, but is, in fact, subject
to moth attack and destruction thereby.
By the use of this practice of supplying retail dealers and manufacturers with false and misleading labels, tags, and advertising
matter, the respondents place in the hands of uninformed or
unscrupulous retail dealers and manufacturers a means and instrumentality whereby said dealers and manufacturers may deceive and
mislead members of the purchasing public into the erroneous belief
that respondents' fabric is permanently immune from attacks,
damage and destruction by moths, when in truth and in fact it is
not permanently free from such attacks, damage, and destruction.
PAR. 5. Mohair is the hair or wool taken from the Angora goat,
and the fabrics made thereof are subject to the attack of the motb
larvae. By reason of its susceptibility to such attacks, furniture
users have been reluctant to use this fabric for upholstering purposes. In any circumstances, consumers have a preference for mohair
fabrics that are understood to be completely and entirely mothproof or moth-resistant, and the advertising and offering for sale of
mohair and mohair-upholstered furniture as being treated in such
a way as to make the same permanently free from attack and destruction by moth has offered great and additional inducement for the
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purchase of respondents' mohair fabrics in preference to the fabrics
of tho~e who do not represent their products to be permanently
free from attack, damage, and destruction by moths.
PAR. 6. The use by the respondents of the aforesaid acts and
practices of designating and describing its said product as being
permanently free from attack, damage, and destruction by moths,
has had, and now has, the tendency and capacity to mislead and
deceive retail dealers, and a substantial portion of the purchasing
public, into the erroneous and mistaken belief that said product is
rendered permanently free from attack, damage, and destruction
by moths, and to induce the purchase of respondents' fabric because
of such erroneous belief. As a direct result thereof, trade in commerce has been diverted unfairly to the respondent from its competitors who are likewise engaged in the sale and distribution of
similar products in commerce among and between the various States
of the United States and who do not falsely represent the quality
and durability of their products. As a consequence thereof injury
has been and is being done by respondents to competition in
commerce between and among the various States of the United
States and in the District of Columbia.
PAR. '7. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice and injury of the public and
of respondents' competitors and constitute un'fair methods of competition in commerce and unfair and deceptive acts and practices,
in commerce, within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 5th day of April 1940, issued
and served its complaint in this proceeding upon the said respondents
Sanford l\Iills, a corporation, and L. C. Chase & Co., Inc., a corporation, charging them with the use of unfair methods of competition
and unfair and deceptive acts and practices in commerce in violation
of the provisions of said act. On April24, 1940, the respondents filed
their answer in this proceeding. Therea~fter, at a hearing duly
scheduled and held in this proceeding, a stipulation was entered into
by and between counsel for the Commission and counsel for the
:espondents, subject to the approval of the Commission, whereby
It was agreed that a statement of facts thereupon read into the
record may be taken as the facts in this proceeding and in lieu of
testimony in support of the charges stated in the complaint, or in
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opposition thereto, and that the Commission may proceed upon said
statement of facts to make its report, stating its findings as.to the
facts and its conclusion based thereon, and enter its order disposing
of the proceeding without the presentation of argument or the filing
of briefs, or of a report upon the evidence by the trial examiner.
Thereafter, this proceeding regularly came on for final hearing
before the Commission on said complaint, answer, and stipulation,
said stipulation having been approved and accepted, and the Commission having duly considered the same and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

P .ARAGRAPH 1. Respondent, Sanford Mills, is a corporation organized, existing, and doing business under and by virtue of the laws
of the State o{ Maine, with its principal office and place of business
Jocated in Sanford, in the State of Maine. It is now, and for anumber of years last past has been, engaged in the manufacture of a
mohair upholstery fabric and in the sale and delivery thereof under
the brand name of "VELl\ro," in commerce between and among the
various States of the United States and in the District of Columbia,
through the medium of its wholly owned subsidiary respondent,
L. C. Chase & Co., Inc.
PAR. 2. Respondent, L. C. Chase & Co., Inc., is a corporation organ~zed, existing, and doing business under and by virtue of the laws of
the State of Maine, with its principal office and place of business
located at 295 Fifth Avenue, New York City, in the Stn,te of New
York, and is engaged in the sale and distribution in commerce among
and between the various States of the United States and in the Dis1rict of Columbia of mohair fabrics manufactured by the respondent
Sanford 1\fills, a corporation.
PAR. 3. In the regular and usual course of business respondent,
~unford 1\fills, shipped said mohair fabric used in upholstering furniture from said place of business in the State of Maine to purchasers
thereof in the several States of the United States and in the District
of Columbia on orders obtained by its exclusive sales agent, L. C.
Chase & Co., Inc., which has an office in the city and State of New
York.
In the course and conduct of their business the respondents are
now and during all the times mentioned in the complaint have been
Pngaged in competition with other corporations and with individuals,
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firms, and partnerships also engaged in the sale and distribution
through the usual channels of similar products in commerce among
and between various States of the United States and in the District
of Columbia.
Respondents maintain and at all times mentioned herein have maintained a course of trade in said product in commerce among and
between the various States of the United States and in the District
of Columbia.
PAR. 4. In the course and conduct of their business as hereinabove
described respondents, during the period from 1934 to 1939, caused
advertisements and advertising matter, generally in the name of
L. C. Chase & Co., Inc., to be inserted in trade journals of the type
which reached users of upholstery material. During such period
J·espondents fnrnished copies of such advertising matter to their customers, furniture manufacturers, and upholstery supply companies.
1. The following representations are typical of the representations
lllade by respondent in said advertising matter:
(a) For Twelve Years THE MOTH QUESTION HAS BEEN ANSWERED in mohair
'Velvets with the famous VELMO LABEL • • •
While it is true that moths will attack woolens, furs, or any animal fibre
With the same zest that they show for mohair-and while the manufacturers
ot most of these products have never attempted to moth-proof their articles,
the Goodall-Sanford Mills, makers of Chase Velmo, began proofing their velvets
as early as 1923 with a solution chemically proved to be moth-resistant.
The VELMO LABEL is also trouble-proof!
There is .no limit in years to the plain statement on the Velmo label • • •
"Guaranteed Moth-Proofed." Because moth damage has been practically
negligible as far as Velmo Is concerned, the Goodall-Sanford Mills will, at any
time, make good any claim of anyone, dealer or customer, who finds cause for
legitimate complaint of moths attacking a piece of Velmo.
The Velmo label is supplied with each five-yard purchase of the fabric. If
1t Is sewn under a piece of furnitUl'e, the manufacturer's and the retailer's responSibility ends right there. · It Is the belief of the Goodall-Sanford Mills that their
0
Wn liability to the final user of the fabric is direct, simple, clear and without
cumbersome "red tape." The salesman has only to say to a customer, "This
'Velvet is moth-proofed at the mill, as yon will see by this label. If at any time
You are troubled with moths, you can communicate with L. C. Chase & Company,
:New York."
·
VELMO

Product or Goodall-Sanford Industt·ies L. C. Chase & Company, Inc., sellln::
division of Goodall-Sanford.
(h) Swatting the moth question BEFORE IT HATCHES.
Moths have g•Jod taste; they will eat woolens, feathers, fut·s, mohairs • • •
any fine auimal fibre • • • unless the diet Is made unpleasant for them.
And about the most distasteful diet In the world for a moth is Velmo mohair
'Velvet!
·
A MOTH-PROOF GU,\RANTEE

* * *

PERYA:SiilNTLY!

1170

FEDERAL TRADE COMMISSION DECISIONS

33F.T.C.

Findings

Twelve years ago, Goodall-Sanford began subjecting every yard of VelmO
to a solution that renders It permanently moth-resistant. Since then, motbtrouble has been so negligible that the guarantee is given, not for a term of
years, but for the life of the fabric . . . permanently.
A TROUBLE-PROOF LABEL • , , PERMANENTLY I
(c) No Strings • • • No Red Tape • • • Tied to the VELMo-MOTll
GUAllANTEE.

(d) For Fourteen Years THE MOTH QUESTION
(e) This Guarantee is your Protection

HAS BF.F.N ANSWERED.

VELMO LABEL

"Velmo Mohair Velvet is guaranteed moth-proofed. We will at any ume
make good the claim of any dealer or customer who has a legitimate complaint
of moths attacking Velmo."
YEARs AGO we considered the plan of insuring or guaranteeing our GoodallSanford upholstery fabrics against moths.
Frankly, we have felt that we, perhaps, of all firms, were in an admirable
position to do this because (1) Our fabrics are scientifically proofed and
finished to resist moths; (2) In more than ten years, claims for moth damage
have been practically negligible. • • *
USE THE VELMO LABEL

Goodall-Sanford has successfully proofed its fabrics against moths-since
1923.

2. During the period aforesaid respondent also furnished labels
and tags to the manufacturers and upholsterers of furniture, which
were attached to furniture delivered to consumers; typical of which
are the :following :
(a) A cloth label containing the :following:
A Goodall-Sanford
Product
CHASE
VELMO

· Reg. U. S. PAT. OFF.
1\lohair Fabrics
GUARANTEED
MOTH-PROOFED
L. C. CHASE & CO., INC.

Selling Division.

(b) A paper tag containing a picture of an Angora goat on one
side and on the opposite side the :following:
The Mohair Upholstery
on this furniture Is
CHASE VELMO

1\Iade by Goodall-Sanford l\lills, aud
GUARANTEED
li!OTH-PROOFED

I

I
I
I
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The Goodall-Sanford Mills will, at any time, make good any claim of anyone
Who finds cause for legitimate complaint of moths attacking this piece ot
Velmo. Refer the matter promptly to • • •
L.

c.

CHASE &

co.,

INC.,

295 Fifth Ave., N.Y.

PAn. 5~ Mohair is the hair or wool taken from the Angora goat
and the iabrics made thereof are subject to the attack of the moth
larvae. By reason of its susceptibility to such attacks furniture
Users have been reluctant to use this fabric for upholstery purposes.
Consumers have a preference for mohair fabrics that are permanently
lnoth-proof or moth-resistant.
PAn. 6. The Commission finds that substantial numbers of the pur~hasing public, both retailers and ultimate consumers, have been
lnduced to believe, through the use by respondents of the terms "MothProofed," "Guaranteed Moth-Proofed," "A Moth-Proof GuaranteePermanently," "A Trouble-Proof Label-Permanently," "Swatting
the Moth Question Before It Hatches," in connection with, or in
referring to, the moth-resistant or moth-repellent properties of their
fabric, that the fabric so referred to is moth-proof and that moths
Will not attack or destroy it.
PAn. 7. The aforesaid statements and representations are exaggerat~d, misleading, and deceptive. While the respondent, Sanford
1\hlls, since the year 1923, has subjected the mohair fabric known
as "Velmo" to processes which respondent believed to be effective in
Preventing moth damage and has guaranteed to make good any claim
of anyone who found cause .for legitimate complaint because of
~oth damage, said processes have not, in fact, rendered said product
l:tnmune from all moth damage and respondents have received claims
of .moth damage to said fabrics and have found certain of said
clauns to be legitimate and have satisfied them.
PAn. 8. The use by the respondents of the aforesaid practices and
the aforesaid statements and representations with respect to the
ln?th-proof and moth-resistant properties and characteristics of their
said fabric has had the tendency and capacity to mislead and deceive
a substantial number of retail dealers and a substantial portion of
:h~ purchasing public into the erroneous and mistaken belief thai
~ld product is permanently free from attack, damage, and destruction by moths and to induce the purchase of substantial quantities
of respondents' fabrics because of such erroneous belief. As a result
thereof, trade in commerce has been diverted unfairly to the respond~nts from competitors in commerce between and among the various
tates of the United States and in the District of Columbia.
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CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are all to the prejudice of the public and of respondents' competitors,
and constitute unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Conunis·
sion upon the complaint of the Commission, the answer of the
respondents and a stipulation entered into by and between counsel
for the Commission and counsel for the respondents, wherein it was
stipulated and agreed that a statement of facts read into the record
may be taken as the facts in this proceeding and in lieu of testimonY
in support· of the charges stated in the complaint, or in opposition
thereto, and that the Commission may proceed upon such statement
of facts to make its report: stating its findings as to the facts and its
conclusion based thereon, and enter its order disposing of the pro·
ceeding without the presentation of argument or the filing of briefs,
or any other intervening procedure, and the Commission having
made its findings as to the facts and its conclusion that said respond·
ents have violated the provisions of the Federal Trade Commission
Act.
It is ordered, That the respondents, Sanford Mills, a corporation,
and L. C. _Chase & Co., Inc., a corporation, their officers, representa·
tives, agents, and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale, and distri·
bution of mohair upholstery fabrics, in commerce, as commerce is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:
·
Using the term "mothproof" to designate, describe, or in any waY
refer to upholstery fabrics which are not in fact mothproof, or other·
wise representing that upholstery fabrics which are not permanentlY
immune from attack or destruction by moths are mothproof.
It is further ordered, That the respondents shall, within 60 days aft?r
service upon them of this order, file with the Commission a report 111
writing, setting forth in detail the manner and form in which they
have complied with this order,

G. & F. SALES CO.
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TilE 1\IATTER OF

LILLIAN 1\I. GRANGER, L. H. MURRAY, CLARA FEITLER,
.AND ADOLF FEITLER, TRADING AS G. & F. SALES
COMPANY
CO!IPLAINT, FINDINGS, .AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF •3EC. r5 OF AN ACT OF CONGRESS APPROVED SEPT. 20, 1914

Docket -9155.

Complaint, June 4. 1940-Decision, Aug. 21, 1941

Where four individuals, engaged during different periods, in competitive interstate sale and distribution of radios, watches, clocks, knives, pen and
peneil sets, and other articles, and of assortments of their merchandise so
packed and assembled as to involve the use of games of chance, gift enterPrises, or lottery schE>mes whE>n sold and distributed to the consumers
thereof, a typical assortment consisting ot a number ot tins of peanuts
and a radio, together with a punchboard for use in their sale to the consuming public, as explained thereon, under a plan by which a purchaser
secured one of said tins-value of which was in excess of the 5 cents paidin accordance with success in selecting certain numbers, and received the
radio by selecting the number corresponding to that under the board's seal,
and those failing to qualify by obtaining one of the lucky numbers received
nothing for their money, other than the privilege of punching a numberSold such assortments to wholesalers and jobbers and, directly or indirectly, to
retailers, by whom they were exposed and sold to the purchasing public
in accordance with aforesaid sales plan, involving sale of a chance to procure one of said articles at much less than its normal price, and thereby
supplied to and placed in the hands of others the means of conducting
lotteries in the sale of their merchandise, contrary to an established public
Policy of the United States Government and in violation of the criminal
laws, and in competition with many who are unwilling to use method
involving chance or contrary to public policy, and refrain therefrom;
With the result that many persons were attracted by said sales plan and the
element of chance involved therein, and were thereby induced to buy and
sell said individual's merchandise in preference to that offered and sold
by said competitors, and with tendency and capacity, because of said game
of chance, unfairly to divert trade In commerce to them from said competitors; to the substantial injury of competition in commerce:
lleld, That such acts and P.ractices, under the circumstances set forth, constituted unfair methods of competition in commerce and unfair acts and
practices thPrein.

Befor.e Mr. W. W. Sheppard and Mr. John W. Addison, trial
examiners.
Mr. L. P. Allen, Jr., and Mr. J. V. Mishou for the Commission,
West&: Eckhart, of Chicago, Ill., for Lillian .i\f. Granger and L. H.
Murray.
Mr. Samuel G. Olawson, of Chicago, Ill., for Clara Feitler and
Adolph Feitler.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Lillian l\f. Granger,
L. H. Murray, Clara Feitler, and Adolf Feitler, individually and
trading as G. & F. Sales Co., hereinafter referred to as respondents,
have violated the provisions of said act and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
interest of the public, hereby issues its complaint,' stating its charges
in that respect as follows:
PARAGRAPH 1. Respondents, Lillian M. Granger, L. H. Murray,
Clara Feitler, and Adolf Feitler, are individuals trading as G. &.
F. Sales Co. with their principal office and place of business formerly
located at 2300 South Canal Street, Chicago, Ill. The present office
and place of business of the respondents is located at 35 South
Franklin Street, Chicago, Ill. Respondents are now, and for more
than 4 years last past have been, engaged in the sale and distribution
of radios, watches, clocks, knives, pen and pencil sets, and other
articles of merchandise in commerce between and among the various
States of the United States and in the District of Columbia. Re·
spondents cause and have caused said merchandise when sold, to
be transported from their aforesaid places of business in Chicago,
Ill., to the purchasers thereof, at their respective points of location,
in the various States of the United States other than Illinois and
in the District of Columbia. There is now, and has been for more
than 4 years last past, a course of trade by respondents in such
merchandise in commerce between and among the various States of
the United States and in the District of Columbia. In the course
and conduct of said business respondents are and have been in com·
petition with other individuals and with partnerships and corpora·
tions engaged in the sale and distribution of like or similar
merchandise in commerce between and among the various States
of the United States and the District of Columbia.
P!AR. 2. In the course and conduct of their business, as descl'libeJ
in paragraph 1 hereof, respondents sell and have sold to wholesale
dealers, jobbers, and retail dealers certain assortments of merchandise
so packed or assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to the
consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondents and is as
follows:
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This assortment consists of a number of tins of peanuts and a
radio, together with a device commonly called a punchboard. Said
articles of merchandise are sold and distributed to the consuming
public by means of said punchboard in the following manner: Sales
are 5 cents each and when a punch is made from the board a number
is disclosed. The numbers begin with 1 and continue to number of
punches there are on the board but the numbers are not arranged
in numerical sequence. The board bears a legend or statements informing purchasers and prospective purchasers that certain specified
numbers entitle the purchaser thereof to receive one of the tins of
peanuts. The said numbers are effectively concealed from purchasers
and prospective purchasers until a punch or selection has been made
and the particular punch separated from the board. There is also
a seal on the board which conceals a number. 'Vhen all of the
Punches on the board have been made the seal is removed disclosing
the-number thereunder. The person punching the number from the
board corresponding to the number under the seal receives the said
radio. A purchaser who does not qualify by obtaining one of the
lucky numbers receives nothing for his money other than the privilege of punching a number from the board. The articles of mer-chandise are worth more than 5 cents each and the purchaser who
obtains one of the numbers calling for one of the, articles of mer-chandise receives the same for the price of 5 cents. The said articles
Qf merchandise are thus distributed to purchasers of punches from
the board wholly by lot or chance.
Respondents sell and distribute and have sold and distributed vari-ous assortments of merchandise along with punchboards involving a
lot or chance feature but such assortments are similar to the one
hereinabove described and vary only in detail.
PAR. 3. Retail dealers who purchase respondents' said merchandise,
directly or indirectly, expose and sell the same to the purchasing
Public in accordance with the sales plan aforesaid. Respondents
thus supply to and place in the hands of others the means of conducting lotteries in the sale of their merchandise in accordance with
the sales plan hereinabove set forth. The use by respondents of
said method in the sale of their merchandise and the sale of said
n1erchandise by and through the use thereof, and by the aid of said
method, is a practice of a sort which is contrary to an established
Public policy of the Government of the United States and in violation
of the criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
Inanner above alleged involves a game of chance or the sale of a
chance to procure one of the said articles of merchandise at a price
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much less than the normal retail price thereof. Many persons, firms,
and corporations who sell or distribute merchandise in competition
with the respondents as above alleged, are unwilling to adopt and
use said method or any method involving a game of chance or the
sale of a chance to win something by chance, or any method that is
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondents in the sale and distribution of their merchandise
and the element of chance involved therein, and are thereby induced
to buy and sell respondents' merchandise in preference to merchandise
offered for sale and sold by said competitors of respondents, who do
not use the same or an equivalent method. The use of said method
by respondents, because of said game of chance, has a tendency and
capacity to and does, unfairly divert trade in commerce between and
among the various States of the United States and in the District
of Columbia, to respondents from their said competitors who do not
use the same or an equivalent method. As a result thereof, substantial injury is being and has been done by respondents to competition in commerce between and among the various States of the
United States and in the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of respondents' competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce within the intent and meaning of the Federal Trade Commis·
sion Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 4, 1940, issued and thereafter served its cqmplaint in this proceeding upon respondents,
Lillian M. Granger, L. H. Murray, Clara Feitler, and Adolf Feitler,
individually and trading as G. & F. Sales Co., charging them with
the use of unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce in violation of the
provisions of said act. The respondent, Clara Feitler, filed an answer,
in which answer she admitted all the material allegations of :fact set
:forth in said complaint and waived all intervening procedure and
further hearing as to said facts and in which answer she further
stated that the respondent Adolf Feitler, died on March 9, 1941, and
that the respondents, Lillian M. Granger and L. H. Murray, have
not been interested in any way in the busineS::; operated under the
name G. & F. Sales Co. since August 1, 1939. The respondents,
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·Lillian M. Granger and L. H. Murray, filed a separate answer in
Which they generally denied the allegations of the complaint but
admitted that they were copartners in the business operated under
the name G. & F. Sales Co. prior to August 1, 1939. Subsequently
~ stipulation as to the :facts with respect to the extent of the partic~pation of the respondents, Lillian M. Granger and L. H. Murray,
~n the business operated under the name G.~ F. Sales Co. was read
Into the record at a hearing duly held in Chicago, Ill., on June 12,
1941. In such stipulation respondents, Lillian M. Granger and L. H.
Murray, stipulated the facts alleged in the Commission's complaint
~re true with the exception that such respondents disposed of all
Interest in the business operated under the name of G. & F. Sales
Co. on August 1, 1939, and have not participated in the operation
of such business since that date. Respondents, Lillian M. Granger
.and L. H. Murray, further specifically waived the filing of a trial
e:x:aminer's report upon the evidenc;e, the filing of briefs and oral
argument. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the said complaint, answers there~0 and the said stipulation as to the facts, and the Commission, hav~ng duly considered the matter and being now fully advised in the premIses, finds that this proceeding is in the interest of the public and
lllakes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Prior to August 1, 1939, respondents, Lillian M .
.Granger, L. H. Murray, Clara Feitler, and Adolph Feitler, were
Individuals trading as G. & F. Sales Co., having their principal
oflice and place of business located at 2300 South Canal Street,
Chicago, Ill., and subsequently at 35 South Franklin Street, Chicago,
]
II. On August 1, 1939, respondents, Lillian l\:1. Granger and L. H.
'Murray, sold, transferred, and assigned to respondents Clara
Feitler and Adolf Feitler all their right, title, and interest in and
!;o the aforesaid G. & K Sales Co. and since that date have had no
lnterest in nor any relation with the said company. On March 9,
1941, respondent, Adolf Feitler, died and since that date the surViving partner, respondent, Clara Feitler, has been conducting the
?fl'airs of the said G. &. F. Sales Co. Respondent, Clara Feitler
18
now, and for more than 4 years last past has been, engaged in
the sale and distribution of radios, watches, clocks, knives, pen and
Pencil sets, and other articles of merchandise in commerce between
and among the various States of the United States and in the
bistrict of Columbia. Respondents, Lillian M. Granger and L. H.

1178

FEDERAL TRADE COMMISSION DECISIONS
Findings

33F.T.C.

Murray, for more than 3 years prior to August 1, 1939, and respondent, Adolf Feitler, for more than 4 years prior to March 9,
1941, were likewise engaged. Respondent, Clara Feitler, causes and
has caused, and respondents, Lillian M. Granger, L. H. Murray,
nnd Adolf Feitler, have caused said merchandise, when sold, to be
transported from their aforesaid places of business in Chicago, Ill.,
to the purchasers thereof, at their respective points of location, in
the various States of the United States other than Illinois and in
the District of Columbia. There is now a course of trade by respondent, Clara Feitler, and in the past there has been a course of
trade by all of the respondents herein named in such merchandise
in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct
of said business respondent, Clara Feitler, is and all respondents
herein named have been in competition with other individuals and
with partners4ips and corporations engaged in the sale and distribution of like or similar merchandise in commerce between and
among the various States of the United States and in the District
of Columbia.
PAR. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondent, Clara Feitler, sells and all of
the respondents herein named have sold to wholesale dealers, jobbers, and retail dealers certain assortments of merchandise so
packed or assembled as to involve the use of games of chance, gift
enterprises, or lottery schemes when sold and distributed to the consumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondents and
is as follows:
This assortment consists of a number of tins of peanuts and a
radio, together with a device commonly called a punchboard. Said
articles of merchandise are sold and distributed to the consuming
public by means of said punchboard in the following manner:
Sales are 5 cents each and when a punch is made from the board
a number is disclosed. The numbers begin with 1 and continue to
the number of punches there are on the board but the numbers are
not arranged in numerical sequence. The board bears a legend
or statements informing purchasers and prospective purchasers that
certain specified numbers entitle the purchaser thereof to receive one
of the tins of peanuts. The said numbers are effectively concealed
from purchasers and prospective purchasers until a punch or selection has been made and the particular punch separated from the
board. There is also a seal on the board which conceals a number.
When all of the punches on the board have been made, the seal is
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removed, disclosing the number thereunder. The person punching
the number from the· board corresponding to the number under the
seal receives the said radio. A purchaser who does not qualify by
obtaining one of the lucky numbers receives nothing for his money
other than the privilege of punching a number from the board. The
articl~s of merchandise are worth more than 5 cents each and the purchaser who obtains one of the numbers calling for one of the articles
of merchandise receives the same for the price of 5 cents. The said
articles of merchandise are thus distributed to purchasers of punches
from the board wholly by lot or chance.
Respondent, Clara Feitler, sells and distributes and all of the respondents herein named have sold and distributed various assortlnents of merchandise along with punchboards involving a lot or
chance :feature; such assortments are similar to the one hereinabove
described and vary only in detail.
. PAn. 3. Retail dealers who purchase respondents' said merchandise
directly or indirectly, expose and sell the same to the purchasing
Public in accordance with the sales plan aforesaid. Respondent,
Clara Feitler, thus supplies to and places, and all the respondents
herein named thus supplied to and placed in the hands of others
~he means of conducting lotteries in the sale of their merchandise
In accordance with the sales plan hereinabove set forth. The use
by respondents of said method in the sale of their merchandise and
the sale of said merchandise by and through the use thereof, and by
the aid of said method, is practice of a sort which is contrary to
an established public policy of the Government of the United States
llnd in violation of the criminal laws.
PAn. 4. The sale of merchandise to the purchasing public, in the
lnanner above found, involves a game of chance or the sale of a
chance to procure ono of the said articles of merchandise at a price
:much less than the normal retail price thereof. Many persons, firms,
and corporations who sell or distribute merchandise in competition
"'ith the respondents, as above found, are unwilling to adopt and
tlse said method or any method involving a game of chance or the
sale of a chance to win something by chance, or any method that is
~ontrary to public policy, and such competitors refrain therefrom.
Iany persons are attracted by said sales plan or method employed
by respondents in the sale and distribution of their merchandise
and the element of chance involved therein, and are thereby induced
t~ buy and sell respondents' merchandise in preference to merchandise offered for sale and sold by said competitors of respondents, who
do not use the same or an equivalent method. The use of said
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method by respondents, because of said game of chance, has a tend·
ency and capacity to unfairly divert trade in commerce between
and among the various States of the United States and in the Dis·
trict of Columbia, to respondents from their said competitors who
do not use the same or an equivalent method. As a result thereof,
substantial injury is being and has been done by respondents to com·
petition in commerce between and among the various States of the
United States and in the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondents as herein set
forth constitute unfair methods of competition in commerce and
unfair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com·
mission upon the complaint of the Commission, the answer of re·
spondent, Clara Feitler, in which answer such respondent admits all
the material allegations of fact set forth in said complaint and states
that she waives all intervening procedure and further hearing as
to said facts, and upon the joint answer of respondents, Lillian :M.
Granger and L. H. Murray, and a stipulation as to the facts agreed
upon between counsel for the Commission and counsel for said re·
spondents, Lillian M. Granger and L. H. Mur:ray, which stipulation
was read into the record herein, and the Commission having made
its findings as to the facts and conclusion that said respondents have
.
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondents Clara Feitler, Lillian :M.
Granger, and L. H. Murray, individually and trading as G. & F.
Sales Co., or trading under any other name, their agents, representa·
tives, and employees, jointly or severally, directly or through anY
corporate or other device, in connection with the offering for sale,
sale, and distribution of radios, watches, clocks, knives, pen and
pencil sets, or other articles of merchandise in commerce as com·
merce is defined by the Federal Trade Commission Act, do forthwith
cease and desist from:
'
1. Selling or distributing radios, watches, clocks, knives, pen and
pencil sets, or any other merchandise so packed and assembled that
sales thereof are to be made or may be made by means of a lottery,
gaming device, or gift enterprise.
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2. Supplying to or placing in the hands of others assortments of
radios, watches, clocks, knives, pen and pencil sets, or any other
merchandise together with push or pull cards, punchboards, or other
devices, which said push or pull cards, punchboards, or other devices are to be used or may be used in selling or distributing said merchandise to the public by means of a game of chance, gift enterprise,
or lottery scheme.
3. Selling to or placing in the hands of others, push or pull cards,
punchboards, or other devices either with assortments of radios,
Watches, clocks, knives, pen and pencil sets, or other merchandise or
separately, which said pt1sh or pull cards, punchboards or other devices
are to be used or may be used in selling or distributing said radios,
Watches, clocks, knives, pen and pencil sets, or other merchandise to the
public by means of a game of chance, gift enterprise, or lottery scheme.
4. Selling or otherwise distributing any merchandise by means
pf a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That this proceeding be, and the same hereby
is, dismissed as to respondent, Adolf Feitler, due to his death on
March 9, 1941.
It is fwrther ordered, That the respondents shall, within 60 days
after service upon them of thi3 order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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THE 1\fA'ITER OF

R. C. WILLIAMS & COMPANY,.INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 4279.

Complaint, Aug. 28, 1940-Deci8ion, Aug. 27, 1941

Where a corporation engaged in importing and eXtlOrting food products, purchasing a substantial proportion of its requirements from sellers in other
StatesReceived and accepted allowances and discounts ·in lieu of bt•okerage iu substantial amounts through purchasing commodities at prices lower than
those at which such commodities were sold to other purchasers by an
amount which reflected all or a portion of the brokeruge currently being
pald by the sellers to their respective brokers for effecting sales of such
commodities to such other purchasers:
Held, That in so _receiving and accepting allowances and discounts ln lieu of
brokerage, ft•om sellers upon purchases, as above set forth, lt violated
section 2 (c) of the Clayton Act, as amended.

Mr. John T. Haslett for the Commission.
Mr. Jules Jacobs, of New York City, for respondent.
'

'

CoMPLAINT

The Federal Trade Commission having rEason to believe that the
respondent named in the caption hereof, and hereinafter more particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of subsection (c) of section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, approved
June 19, 1936 (U. S. C. title 15, sec. 13), hereby issues its complaint
stating its charges with respect thereto as follows:
PARAGRAPH 1. Respondent, R. C. Williams & Co., Inc., is a corporation organized and existing under the laws of the State of New
York, with its principal office and place of business located at 265
Tenth Avenue, New York, N. Y. Respondent is engaged in the
business of importing and exporting food products.
PAR. 2. In the course and conduct of its said business respondent
purchases a substantial portion of its requirements from sellers located in States other than the State in which the respondent is located, pursuant to which purchases commodities are caused to be
shipped and transported by the respective sellers thereof across State
lines to the respondent.
PAR. 3. Since June 19, 1936, in connection with the purchase of
~t.s requirements in interstate commerce, as aforesaid, responde~t has
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received and accepted allowances and discounts in lieu of brokerage
in substantial amounts.
Usually, the receipt and acceptance of the aforesaid allowances
and discounts in lieu of brokerage is accomplished by respondent
by purchasing commodities at prices lower than the prices at which
such commodities are sold to other purchasers thereof by an amount
which reflects all or a portion of the brokerage currently being paid
by the sellers of such commodities to their respective brokers for
effecting sales of such commodities to other purchasers.
PAR. 4. The receipt and acceptance of allowances and discounts
in lieu of brokerage by respondent as set forth in paragraph 3 hereof
is in violation of subsectio~ (c) of section 2 of the Clayton Act as
amended.
REPORT, FnmiNGs AS

TO

THE FACTs, AND ORDER

Pursuant to the provisions of an act of Congress entitled "An act
to supplement existing laws against unln.wful restraints and monopolies and for other purposes," approved October 15, 1914 (the Clayton
Act), as amended by an act of Congress approved .T nne 19, 1936 (the
Robinson-Patman Act) (U.S. C. title 15, sec. 13), the Federal Trade
Commission on the 28th day of August 1940 issued and thereafter
served its complaint in this proceeding upon respond~.nt, R. C. '\Villiams & Co., Inc., a corporation, charging the respondent with violation of the provisions of subsection (c) of section 2 of the said act.
After the issuance and service of said complaint and the filing of
respondent's answer the Commission, by order entered herein, granted
respondent's motion for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint and waiving all intervening procedure and :further hearings as to said facts and expressly waiving the
filing of briefs and oral argument, which substitute answer was duly
filed in the office of the Commission.
Thereafter this proceeding regularly came on for final hearing
hefore the Commission on said complaint and substitute answer; and
the .Commission, having duly considered the matter and being now
fully advised in the premises, makes this its findings as to the facts
and its conclusion drawn therefrom:
FINDINGS AS

TO

THE FAC'fS

PARAGRAPH 1. Respondent, R. C. 'Villiams & Co., Inc., is a corporation organized and existing under the laws of the State of New York,
with its principal office and place of business locat€d at 265 Tenth
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Avenue, New York, N.Y. Respondent is engaged in the business of
importing and exporting food products.
PAR. 2. In the com"Sa and conduct of its sa'id business respondent
purchases a substantial portion of its requirements from sellers located in States other than the State in which the respondent is located,
pursuant to which purchases commodities are caused to be shipped and
transported by the respective sellers thereof across State lines to the
respondent.
PAn. 3. Since June 19, 1936, in connection with the purchase of its
requirements in interstate commerce, as aforesaid, respondent has received and accepted allowances and discounts in lieu of brokerage in
substantial amounts.
Usually the receipt and acceptance of the aforesaid alloW\lllCes and
discounts in lieu of brokerage is accomplished by respo11dent b~ pur-.
chasing commodities at prices lower than the prices at which such
commodities are sold to other purchasers thereof by an amount which
reflects all or a portion of the brokerage currently being paid by the
.sellers of such commodities to their respective brokers for efff'cting
sales of such commodities to other purchasers.
CONCLUSION

In recmvmg and accepting allowances and discounts in lieu of
brokerage fees or commissions from sellers upon purchases of commodities, as set forth in paragraph 3 hereof, the respondent has violated the provisions of subsection (c) of section 2 of an act of Congress entitled "An act to supplement existing laws against unlawful
restraints and monopolies and for other purposes," approved October
15, 1914 (the Clayton Act), as amended by an act of C'ongress
approved June 19, 1936 (the Robinson-Patman Act).
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis·
sion upon the complaint or£ the Commission and the substitute
answer of respondent, in which answer respondent admits all the
material allegations of fact. set forth in said complaint and states
that it waives all intervening procedure and further hearings as to
said facts and expressly waives the filing of briefs and oral argument, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
subsection (c) of section 2 of an net of Congress entitled "An act to
supplement existing laws against unlawful restraints and monopo-
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' lies, and for other purposes," approved October 15, 1914 (the Clayton Act), as amended by an act of Congress approved June 19, 1936
(the Robinson-Patman Act) (U.S.C. title 15, sec. 13).
It i8 ordered, That in the course of commerce, as commerce is
defined in the aforesaid Clayton Act, the respondent, R. C. Williams
&. Co., Inc., a corporation, its officers, agents, representatives, and
employees, directly or through any corporate or other device, do
forthwith cease and desist from:
1. Receiving or accepting, directly or indirectly, any allowance or
discount in lieu of brokerage fees or commissions in whatever manner
or form said allowances, discounts, brokerage fees, or commissions
may be offered, allowed, granted, ·paid, or transmitted.
2. Receiving or accepting from sellers in any manner or form
whatever, directly or indirectly, anything of value as a commission,
brokerage fee, or other compensation, or any allowance or discount
in lieu thereof upon purchases of commodities made by respondent.
It i.~ furth.er ordered, That the said respondent shall, within 60
days after service upon it of this order, file with. the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with this order.
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IN THE MATTER OF

CONTINENTAL BRIAR PIPE COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4293.

Complaint, Aug. 30, 1940-Decision, Aug. 27, 1941

Where a corporation engaged in the manufacture of pipes aad other articles,
and in the competitive interstate sale and distribution of its merchandise,
including certain assortments thereof so packed or assembled as to involve
the use of gam~s of chance, gift enterprif!es, or lottery schemes when sold
and distributed to consumers, a typical assortment consisting of a number
of pipes, together with a punchboard for use in their snle to consumers
under a plan by which, as thereon explained, those securing certain numbers
were entitled to a pipe, the value of whkh exceeded the 5 cents paid tor a
chance, and purchasers who did not thus qualify received nothing for their
money other than the privilege of a punchSold such assortments to w~olesalers and jobber;~ and, directly or indirectly,
to retailers, by whom they were exposed and sold to the purchasing public
in accordance with aforesaid sales plan, involving game of chance to pro·
cure a pipe at much less than its normal price, and thereby supplied to and
placed in the hands of others the means of conducting lotteries in the sale
of its merchandise, contrary to an established public policy of the United
States Government, and in competition with many who were unwilling to
use n mcthotl involving chance or co~trary to public policy, and refrained
therefrom;
With the result that many persons were attracted by said sales plan and the
element of rhance involved therein, and were thereby induced to buy and
sell its merchandise in, preference to that of aforesaid competitors, and with
the effect, through use of said method and because of said game or chance,
or unfairly diverting trade ln commerce to it from its said competitors, to
the substantial injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury or the public and competitors, and constituted ·
unfair methods or competition in commerce and unfair acts and practices
therein.

Before Mr. Aruil'ew B. Dwvall, trial examiner.
Mr. L. P. Allen, Jr. and Mr. J. V. Mislwu for the Commission.
Mr. lV. Lee Helms, of New York City, for respondent.
COMPLAINT

Pursuant to the provisions o£ the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Continental Briar
Pipe Co., Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the
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Commission that a proceeding by it in respect thereof would be in
the interest of the public, hereby issues its complaint, stating its
~harges in that respect as follows:
PARAGRAPH 1. Respondent, Continental Briar Pipe Co., Inc., is
a corporation organized and existing under the laws of the State
of New York, with its principal office and place of business located
at 80 York Street, Brooklyn, N. Y. Respondent is now and for
more than 8 years last past has been engaged in the manufacture and
in the sale and distribution of pipes and other articles of merchandise. Respondent causes and has ·caused said merchandise, when sold,
to be transported from its place of business as aforesaid to pur~hasers thereof at their respective points of location in the various
States of the United States other than the State of New York, and
in the District of Columbia. There is now and for more than eight
Years last past has been a course of trade by said respondent in such
merchandise in commerce between and among the various States of
the United States and in the District of Columbia. In the course
and conduct of said business respondent is and has been in competition with other corporations and with individuals and partnerships
f:'ngaged in the sale and distribution of like or similar merchandise
in commerce between and among the various States. of the United
States and in the District of Columbia.
PAR. 2. In the course and conduct of its business, as described
in paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers and retail dealers certain assortments of merchandise
so packed or assembled as to involve the use of games of chance,
gift enterprises, 'or lottery schemes when sold and distributed to the
~onsumers thereof. One of said assortments is hereinafter described
for the purpose of showing the method used by respondent, and is
as follows:
This assortment consists of a number of pipes, together with a
device commonly called a· punchboard. Said pipes are sold and
distributed to the consuming public by means of said punchboard in
the following manner: Sales are 5 cents each and when a punch is
:tnade from the board a number is disclosed. The numbers begin with
1 and continue to the number of punches there are on the board,
but the numbers are not arranged in numerical sequence. The board
bears the statement or statements informing purchasers and prospectiYe purchasers that certain specified numbers entitle the purchasers
thereof to receive a pipe. Purchasers who do not qualify by obtaining one of the lucky numbers receive nothing for their money other
than the privilege of punching a number from the board. The pipes
are worth more than 5 cents each and the purchaser who obtains
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one of the numbers calling for one of the pipes receives the same for the
price of 5 cents. The numbers are effectively concealed from purchasers and prospective purchasers until a punch or selection has
been made and the particular punch separated from the board. The
said pipes are thus distributed to purchasers of punches :from the
board wholly by' lot or chance.
Respondent sells and distributes and has sold anclJ distributed
various assortments of merchandise a long with punchboards involving a Jot or chance feature bnt such assortments are similar to the
one hereinabove described and vary only in details.
PAn. 3. Retail dealers who directly or indirectly purchase respond·
ent's said merchandise, expose and sell the same to the purchasing
public in accordance with the sales plan aforesaid. Respondent thus
supplies to and places in the hands of others the means of conducting
lotteries in the sale of its merchandise in accordance with the sales
plan hereinabove set forth. The use by respondent of said method
in the sale of its merchandise and the sale of said merchandise by
and through the use thereof, and by the aid of said method, is a
practice of a sort which is contrary to an established public policy of
the Government of the United States and in violation of criminal
laws.
PAR. 4. The sale of merchandise to the purchasing public in the
I
.
manner above alleged involves a game of chance or the sale of a
chance to procure one of the said pipes at a price much less than
the normal retail price thereof. Many persons, firms, and corporations who sell or distribute merchandise in competition with the
respondent, as above alleged, are unwilling to adopt and use said
method or any method involving a game of chance or the sale of
a chance to win something by chance, or any method that is contrary
to public policy, and such competitors refrain therefrom. l\lany persons are attracted by said sales plan or method employed by respondent in the sale and distribution of its merchandise and the element
of chance involved therein, and are thereby induced to buy and sell
respondent's merchandise ·in preference to merchandise offered for
sale and sold by said competitors of respondent, who do not use the
same or an equivalent method. The use of said method by respondent, because of said game of chance, has a tendency and capacity to,
and does, unfairly divert trade in commerce between and among the
various States of the United States and in the District of Columbia,
to respondent from its said competitors who do not use the same or
an equivalent method. As a result thereof, substantial injury is
being and has been done by respomlent to competition in commerce
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between and among the various States of the United States and in
·the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 30, 1940, issued and thereafter served its complaint in this proceeding upon respondent, Continental Briar Pipe Co., Inc., a corporation, charging it with the use
of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions
of said act. The respondent did not file an answer to the complaint.
Thereaft~r, the case being regularly set down for the taking of testimony in the city of New York, State of New York, on June 26,
1941, during the course of such hearing, counsel for the Commission
and counsel for the respondent entered into an agreement on the
record wherein the respondent stipulated the material facts set forth
in the complaint and waived all intervening procedure and further
hearing as to the facts. Thereafter, this proceeding regularly came
on for final hearing before the Commission on the complaint and
stipulation as to the facts, and the Commission, having duly considered the matter and being now fully advised in the premises,
finds that this proceeding is in the public interest and makes this its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Continental Briar Pipe Co., Inc., is- a
corporation organized and existing under the laws of the State of
New York, with its pr:incipal office and place of busines~ located at
80 York Street, Brooklyn, N. Y. For about one year prior to the
fall of 1939, respondent was engaged in the manufacture and in the
sale and distl'ibution of pipes and other articles of merchandise.
Respondent caused said merchandise when sold to be transported
from its place of business as aforesaid to purchasers thereof at their
respective points of location in the various States of the United
States other than the State of New York. There was a course of
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trade .by said respondent in such merchandise in commerce between
and among various States of the United States. In the course
and conduct of said business, respondent has been in competition
with other corporations and with individuals and partnerships engaged in the sale and distribution of like or similar merchandise in
commerce between and among the various States of the United States.
PAR. 2. In the course and conduct of its business, as heretofore
described, respondent sold to wholesale dealers, jobbers and retail
dealers certain assortments of merchandise so packed or assembled
as to involve the use of games of chance, gift enterprises, or lottery
schemes when sold and distributed to the consumers thereof. A reprBif:entative assortment is hereinafter described for the purpose of
showing the method used by the respondent, and is as follows: This
assortment consists of a number of pipes, together with a device
commonly called a punchboard. Said pipes are sold and distributed
to the consuming public by means of said punchboard in the follow·
ing manner: Sales are 5 cents each, and when a punch is made a
number is disclosed. The numbers begin with 1 and continue to
the number of punches that are on the board, but the numbers are
not arranged in numerical sequence. The board bears the statement
or statements informing purchasers and prospective purchasers that
certain specified numbers entitle the purchasers thereof to receive a
pipe. Purchasers who do not qualify by obtaining one of the lucky
numbers generally receive. nothing for their money other than the
privilege of punching a number from the board. The pipes are
worth considerably more than 5 cents each, and the purchaser who
obtains one of the numbers calling for one of the pipes receives the
same for the price of 5 cents. The numbers are effectively concealed
from purchasers and prospective purchasers until a punch or selection
has been made and the particular punch separated from the board.
The saicl pipes are thus distributed to purchasers of punches from
the board wholly by lot or chance.
PAR. 3. Retail dealers who directly or indirectly purchased respondent's said merchandise exposed and sold the same to the purchasing public in accordance with the saltls plan aforesaid. Respondent thus supplied to and placed in the hands of others the means of
~onducting lotteries in the sale of its merchandise in accordance with
the sales plan hereinbefore set forth. The use by respondent of said
method in the sale of its merchandise and the sale of said merchandise by and through the use thereof, and by the aid of said method,
was a practice of a sort which was and is contrary to an established
public policy of the Government of the Umted States.
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PAR. 4. The sale of merchandise to the purchasing public, in the
manner above fcund, involved a game of chance or the sale of a
ehance to procure one of the said pipes at a price much less than the
normal retail price thereof. There were dealers in said merchandise who sold or distributed-said merchandise in competition with the
respondent, as aboYe found, who were unwilling to adopt and use
f;aid method or any method inYolving a game of chance or the sale
of a chance to win something by chance, or any method that is contrary to public policy, and such competitors refrained therefrom.
Many persons were attracted by said sales plan or method employed
by respondent in the sale and distribution of its merchandise, and the
element of chance involved therein, and were thereby induced to buy
and sell respondent's merchandise in preference to merchandise
offered for sale and sold by said competitors of respondent, who did
not use the same or an equivalent method. The use of said method
by respondent, because of said game of chance, had a tendency and
capacity to, and did, unfairly divert trttde in commerce between and
among various States of the United Sates, to responllent from its
said competitors who did not use the same or an equivalent method.
As a result therefore, substantial injury was done by respondent to
C'ompetition in commerce between and among various States of the
United States.

C'ONCLUS ION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury, of the public and of respondent's
('Ompetitors and constitute unfair methods of competition in commerce and unfair acts and practices in commerce within the intent
and meaning of the Federal Trude Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon complaint of the Commission and a stipulation as to
the facts entered into by and between counsel for' the Commission
and counsel for the respondent wherein it was agreed that the material facts alleged in the Commiss1on's complaint are true, and all
intervening procedure and further hearing as to said facts were
wah·ed, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
l.he Federal Trade Commission Act.
It is ordered, That the respondent, Continental Briar Pipe Company, Inc., its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
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offering for sale, sale and distribution of pipes or any other articles
of merchandi&e in commerce, as commerce is defined by the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing pipes or any other merchandise so packed
and assembled that sales thereof are to be made or may be made by
means of a lottery, game device, or gift enterprise.
2. Supplying to or placing in the hands of others, assortments o£
pipes or any other merchandise together with push or pull cards,
punchboards or other devices, .which said push or pull cards, punchboards or other devices are to be used, or may be used, in selling
or distributing said merchandise to the public by means of a game
of chance, gift enterprise, or lottery scheme.
3. Selling to or placing in the hands of others,.push or pull cards,
punchboards or other devices, either with assortments of pipes or
dher .merchandise, or separately, which said push or pull cards,
punchboards or other devices are to be used, or may be used, in selling or distributing said pipes or other merchandise to the public
by means of a game. of chance, gift enterprise, or lottery scheme.
4. Selling or otherwise distributing any merchandise by means o£
a game of chance, gift enterprise, or lottery scheme.
It i.<J further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner· and form in which it
has complied with this order.
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IN

THE MATTER OF

DETROIT CANDY & TOBACCO JOBBERS ASSOCIATION,
INC., ETAL.
I:OUPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF '.SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4321.

Complaint, Sept. 19, 1940-Dccision, Aug. 27, 1941

Where an association which had as its members most of the wholesalers or
jobbers of candies, tobaccos, and groceries in Detroit and the surrounding
area, consisting of about 30 "regular" members who bought direct from
the manufacturers, and 12:i "associate" members who bought from the
"regular" members(a) Cooperatively coerced, induced, and persuaded jobbers, wholesalers, manufal'turers, and suppliers of candies, obaccos, and groceries located in States
otber than Michigan to refrain frlllll selling or offering to sell dit·ect to•
competitors or prospective competitors of its membPt'S, or upon the same
terms and conditions as they sold to members, by indicating to said suppliers and their sales representatives that it disapproved of sales to such
competitors and prospective competitors, and that its members were opposed to such sales, and by various other means and methods, for the.
purpose and with the effect of unduly suppressing competition; and
Wbere said members-·
(b) Used said association, its officers and directors, as a vehicle and implement
for the furtherance of their cooperative activities as above set fot·th; and
Wbere said association, its officers and directors·
(c) Cooperated with said members in the carrying out and furtherance of the
aforesaid cooperative efforts, joint purposes and activities;
Dangerous tendency and effect of which acts and practices were to suppress
and Jessen competition between and among said members in the purchase of
candies, tobaccos, and groceries in commerce, and to place in them the
power to determine who in Detroit and the surrounding trade area should
buy candies, tobaccos, and grorerles direct from suppliers thet·eof located
in States other than Michigan, and to unreasonably restrain interstate commerce in said products and deprive the purchasing public of the benefit of
full and free competition between and among said memuers and their·
competit•rs:
Held, That such acts and practices were all to the prejudice of the public, and.
constituted unfair methods of competition in commerce.

Mr. Lyrvn 0. Paulson for ~he Commission.
Mr. J. Thomas Smith, of Detroit, 1\Iich., for respondents, with the
exception of Jacob Starkstein, Morris Starkstein, and ·william Starkstein, who were represented by Butzel, Eaman, Long, Gust & Bills~
of Detroit, Mich.
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Col\fPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe' that the persons, partnerships and corporations nftmed or included by reference in the
caption hereof and hereinafter described and referred to as respondents have violated the provisions of said act; and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
:in that respect as follows:
PARAGRAPH 1. Respondent, Detroit Candy & Tobacco Jobbers
.Association, Inc., hereinafter referred to as respondent association,
is an incorporated voluntary trade association organized, not for
profit, under the laws o£ the State o£ Michigan. It has about 30
regular members and 125 associate members. The regular me!llbers
are persons, partnerships, and corporations engaged in the business
()£ buying and selling candies and tobaccos (some also handle groceries) in wholesale quantities in Detroit, 1\fich., and the surrounding
trade area. The associate members are persons, partnerships, and corporations engaged in the same type o£ business as the regular members, except that they are subjobbers or subwholesalers. The first
group in general buy from manufacturers and resell to the second
group and to retailers. The second group in general buy from the
first group and resell to retailers. Each person, partnership, or corporation belonging to the second group is sponsored for membership
by one o£ the first group. The said respdndent association has its
principal office at 921 Fox Theatre Building, Detroit, Mich. Respondents Calvin J. Gauss, Vene G. Perry, Jacob Starkstein, Archie
Cherrin, Harry T. Bump, and Joseph Bianco, are president, first vice
president, second vice president, secretary, secretary, and treasurer,
respectively, of said respondent Association, Inc., and respondents
Charles Nalbandian, B. J. Mendel, Joel Levy, and V. H. Nalbandian
•
are directors o£ said respondent association.
PAn. 2. Respondents, Morris Starkstein, "William Starkstein and
Jacob Starkstein, are individuals trading jointly as the General Tobacco & Grocery Co. They have their office and principal place of
business at 5280 Fourteenth Street, Detroit, Mich.
Respondent, Archie Cherrin, is an individual trading as Joseph
Kohn & Co., with his office and principal place of business at 1365
Gratiot A venue, Detroit, Mich.
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'Respondent, Joseph Bianco, is an individual trading as B. & G.
Candy Co., with his office and principal place o:f business at 444 East
.Jefferson Street, Detroit, Mich.
Respondent, Charles Nalbandian, is an individual trading as N.
Nalbandian with his office and principal place of business at 9111
Joseph Campau Avenue, Detroit, l\Iich.
Respondent, Joel Levy, is an individual trading and doing business
us Auto City Candy Co., with his principal office and place o:f business at 2937 St. Aubin Street, Detroit, Mich.
Respondent, V. H. Nalbandian, is an individual trading as Chaff;e & Co., Inc., with his principal office and place of business at 11736
l'.Jast Jefferson Street, Detroit, Mich.
Respondent, Vene G. Perry, is an individual trading as Detroit
Candy Co., with his office and principal place o:f business at 1528
Gratiot A venue, Detroit, Mich.
·
Respondent, Calvin J. Gauss, is an individual trading as Charles
Gauss Co., with his principal office and place of business at 2155
Grand River Avenue, Detroit, l\Iich.
!he above named respondents do not constitute the entire memberslnp of respondent association, but are r!.'presentative members
thereof. All members o:f respondent association are made parties
respondent herein as a class of which those specifically named are
representative of the whole. For convenience the above named respondents and the other members of the respondent association of
W~om those named are representative, will hereinafter be referred to
as member respondents.
PAR. 3. The membership o:f respondent association, comprises a
majority of the persons, partnerships and corporations engaged in
buying and selling candies and tobaccos in wholesale quantities in
Detroit, Mich., and the surrounding trade area, ~nJ a majority of
the persons, partnerships, and corporations engaged in buying and
Selling such commodities on a subjobbing or subwholesaling basis
are associate members. Together, these members and associate members do an annual volume of business with approximately 12,000
retail stores averaging approximately $30,000,000 at wholesale prices.
In the course and conduct of their respective businesses, member
respondents and associate members purchase substantial quantities of
candies, tobaccos, and groceries from manufacturers, producers, and
suppliers thereof located in the States of New York, Ohio, Pennsylvania, and other States of the United States, and ship or cause
to be shipped such commodities into the city of Detroit, 1\lich., and
the surrounding trade area for resale and distribution. For several
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years last past and at all times specified or referred to in this complaint, they have been and are engaged in commerce in candies and
tobaccos (and some have been engaged in commerce in groceries)
between and among the various States of the United States.
Respondent association, its officers and directors, promote the
mutual interests of its members and aids them in the doing and
carrying out of their individual and joint purposes and plans.
•
PAR. 4. For more than 4 years last past respondents have mamtained and now have in effect an understanding, combination, and
agreement among themselves to hinder, lessen, restrict, and restrain
competition and trade in the sale and distribution of candies, tobaccos and groceries in commerce among and between the several States
of the United States and to monopolize to themselves the business
in commerce among and between the several States of the United
States, o£ buying and selling in wholesale quantities candies, tobaccos,
and groceries for resale and distribution in Detroit, Mich., and the
surrounding trade area.
Pursuant to, and in furtherance of, said understauding, combination, and agreement, respondents have done and are now doing many
acts and things and have used and are now using many methods of
competition among which are the following:
1. Member respondents attempt to, and do, limit the number of
persons, partnerships and corporations engaged in. the business of
purchasing, in wholesale quantities, candies, tobaccos, and groceries
from the manufacturers and suppliers thereof, many of whom are
located in the States other than the State of Michigan, and selling
said products in Detroit, l\fich., and the surrounding area by:
(a) Determining and agreeing among themselves as to who shall
enter or remain in said business.
(b) Interfering with the sources of supply of those whom they
determine should not enter or remain in the said business, by boycotting, intimidating, and threatening to boycott said manufacturers
and suppliers, and persuading them not to sell or offer to sell to such
concerns.
(a) Refusing to sell to persons, firms and corporations not selected
by said member respondents to enter or remain in the aforesaid
business ; and
(d) Coercing and persuading jobbers, wholesalers, and suppliers
of candies, tobaccos, and groceries located in cities adjacent to Detroit
and in States other than the State of Michigan, to refrain from
making or soliciting sales in Detroit, Mich., and the surrounding
trade area.

I
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2. Member respondents concertedly classify customers, allocate
business, fix discounts and enter into numerous understandings and
agreements regarding their respective business and sales problems and
have sought to and have concertedly enforced adherence to agreements and understandings which they have from time to time made.
3. Member respondents have harassed competitors and interfered
With the conduct of their businesses by spying on their shipments,
sent or received, upon their truck deliveries and other business
operations.
4. Member respondents have used respondent association, together
With its officers and directors as a vehicle or implement for the
furtherance of their joint purposes, plans and activities hereinbefore
described, and in furtherance of the aforesaid understanding, combination and agreement.
5. Respondent association, its officers and directors, have cooperated with member respondents in the carrying out and furtherance
of the said undPrstanding, combination, and agreemPnt nnd have
classified members, nonmembers, competitors of members, customers
and prospective customers, held meetings, printed customer cards,
Written letters) delivered messages, made contacts with manufacturers
and suppliers of candies, tobaccos, and groceries in aid of the said
understanding, combination and agreement and in the furtherance of
the acts and things clone by member respondents hereinbefore described, and ha\'e in other ways helped and aided in making effective
the said understanding, combination and agreement.
PAR. 5. The said understanding, combination, and agre€ment and
the doing and performing of the acts and things and the use of the
methods set forth in the preceding paragraphs hereof, tend fo have,
~lave had and now have the effect of unduly and unlawfully restrictlng and restraining interstate trade and commerce in candies, tobaccos, and groceries between, among and in the several States of the
lJnited States; of preventing, hindering, and restraining other persons, firms, corporations, and partnerships than the respondents engaged in trade and commerce in such commodities in the United
States in the conduct of their respective businesses; of substantially
!'educing, lessening, stifling, and e)iminating competition in candies,
tobaccos and groceries between and among member respondents and
b.etween and among themselves and the firms, partnerships, corporations, and individuals in the same or similar lines of business in Detroit, 1\fich., and the surrounding trade area; of stabilizing prices and
tnaintaining discounts and commissions received by themselves in
the conduct of their business at levels and amounts inconsonant with
43~526m--42--vol.33----76
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levels and amouts that would exist in the presence of full and free
competition; and of destroying, eliminating and causing to be diminished the competition to which the consuming public and retailers of
candy, tobacco and groceries are entitled to expect in conformance
with the public policy and the laws of the United States.
PAn. 6. The acts and practices and methods of respondents, as
herein alleged, are all to the prejudice of the public; have a dangerous
tendency to, and have, actually hindered and prevented competition
in the sale and distribution of candies, tobaccos, and groceries in
commerce within the intent and meaning of the Federal Trade Commission Act; and have unreasonably restrained such commerce in
candies, tobaccos, and groceries, and constitute unfair methods of competition in commerce within the intent and meaning of the Federal
Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to- the provisions o'f the Federal Trade Commission Act,
the Federal Trade Commission, on the 19th day of September 1940,
issued and served its complaint in this proceeding upon respondents
named in the caption hereof, charging them with the use of unfair
methods of competition in commerce in violation of the provisions of
said act. On October 10, 1940, respondent Detroit Candy & Tobacco
Jobbers Association, Inc., its officers: preside.nt, Archie Cherrin, first
vice president, Vene G. Perry, secretary, V. H. Nalbandian, secretary,
Harry T. Bump; its directors: Calvin Gauss, Vene G. Perry, Archie
Cherrin, Joseph Bianco, V. H. Nalbandian, Charles Nalbandian, Budd
Mendel, Joel Levy, filed their answer in this proceeding by their
attorney, Harrison T. ·watson. On October 9, 1940, respondents
Morris Starkstein, William Starkstein and Jacob Starkstein filed
their answer in this proceeding by their attorneys Butzel, Eamon,
Long, Gust & Bills. On February 14, 1941, Attorney J. Thomas
Smith entered his appearance for respondent Detroit Candy & Tobacco Jobbers Association, Inc., and its aforesaid officers and direc·
tors, and Attorney Harrison T. Watson consented to the substitution.
Thereafter, a stipulation was entered into whereby it was stipulated
and agreed that a statement of facts signed and executed by the
respondents and their attorneys aforesaid and William T. Kelley,
Chief Counsel for the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceed·
ing, solely for the purpose of this proceeding, the enforcement or
review thereof in the circuit courts of appeal and for any review in
the Supreme Court of the United States or for any other court pro-
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ceeding which may be brought or instituted by virtue of authority
contained in the Federal Trade Commission Act as amended and
~pproved March 21, 1938, and for no other purpose whatsoever, and
In lieu of testimony in support of the charges stated in the complaint,
or in opposition thereto, and that the said Commission may proceed
upon said statement of facts to make its 'report, stating its findings
as to the facts and its ceonclusion based thereon and enter its order
disposing of the proceeding without the presentation of argument,
the filing of briefs or other intervening procedure. Thereafter, this
Proceeding regularly came on for final hearing before the Commission
on said complaint, answers and stipulation, said stipulation having
been approved, accepted and filed, and the Commission having duly
considered the same and being now fully advised in the premises,
~nds that this proceeding is in the interest of the public and makes
lts findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
• PARAGRAPH 1. Respondent, Detroit Candy & Tobacco Jobbers Asso?Iation, Inc., hereinafter referred to as respondent Association, is an
Incorporated association organized under the laws of the State of
Michigan, not for profit, having as its members most of the individuals, partnerships, and corporations located in the city of Detroit, en·
gaged in the business o£ wholesaling or jobbing candies, tobaccos, and
groceries in the city of Detroit and the surrounding -area, some of
Which members buy direct from manufacturers and are designated as
"regular" members, and others of whom buy frotn the so-called regular members, and are designated as "associate" members. Respond·
ent Association has approximately 30 "regular" members and 125
"associate" members. Its principal purpose and ~unction is to pro·
D1ote the mutual interests of its members.
The said respQndent Association has its principal office at 921 Fox
Theatre Building, Detroit, Mich. Its principal offices are those of
President, first vice president, second vice president, secretary, and
treasurer. It has a board of directors, consisting of eight members.
Different members have held different offices or served on the board
of directors at different times during the period of time embraced by
the complaint in this proceeding. At the time of the issuance of the
complaint., the officers were as follows: president, Archie Cherrin;
first vice president, Vene G. Perry; secretary, V. H. Nalbandian;
secretary, Harry T. Dump; its directors were as follows: Calvin J.
Gauss, Vene G. Perry, Archie Cherrin, Joseph Bianco, V. H. Nalbandian, Charles Nalbandian, Dudd Mendel {an employee of Lee &
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Cady, a corporation), and Joel Levy. Among those who had, within
the period of time embraced by this complaint, previously served as
officers is respondent Jacob Starkstein, who served as Second vice
president for 'a period of time ending February 2, 1940.
PAn. 2. The "regular" members, both present and past of respondent association, all of whom are respondents in this action, are as
follows:
Atlas Candy Co., having its office and principal place of business
at 4155 St. Aubin Street, Detroit, Mich.
Ben Schebches, trading as Advance Candy & Tobacco Co., having
its office and principal place of business at 8740 ·west Vernor Highway, Detroit, Mich.
Auto City Candy Co., a corporation, having its office and principal
place of business at 2937 St. Aubin Street, Detroit, Mich.
B. & G. Candy Co., a corporation, having its office and principal
place of business at 110 West ·woodbridge Street, Detroit, l\Iich.
Charles F: Becker, trading and doing business as Becker Cigar
Co., having his office and place· of business at 439 East Congress
Street, Detroit, Mich.
Bunte Bros., a corporation, having its office and principal place of
business at 226 West Larned Street, Detroit, Mich.
· Cecil Chocolate Co., a corporation, having its office and principal
place of business at 4800 St. Aubin Street, Detroit, Mich.
Chaffee & Co., Inc., a corporation, having its office and principal
place of business at 11736 East Jefferson A venue, Detroit, Mich.
Andrew Condiky, trading as Andrew Condiky, having his office and
principal place of business at 358 East Larned Street, Detroit, Mich.
A. C.' Courville Co., a corporation, having its office and principal
place of business at 4541 Grand River Avenue, Detroit, Mich.
Herman Dekosky, trading as Detroit Agents Supply Co., having
its office and principal place of business at 3405 St. Aubin Street,
Detroit, Mich.
Detroit Candy Co., a corporation, having its office and principal
place of business at 1528 Gratiot Avenue, Detroit, Mich.
Charles Gauss Co., a corporation, having its office and principal
place of business at 2159 Grund River Avenue, Detroit, Mich.
Morris Starkstein, doing business as General Tobacco & GrocerY
Co., having his principal office and place of business at 5280 Four·
teenth Street, Detroit, :Mich. On or about February 2, 1940, the·
said business was incorporated and became the General Tobacco
& Grocery Co., a Michigan corporation. However, said corporation
was never a member of the aforesaid association and Morris Stark·
stein has not been a mPmber thereof since February 2, 1940. Jacob
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Starkstein was an employee of l\Iorris Starkstein prior to February
2, 1940, and. thereafter was an employee of the General Tobacco &
·Grocery Co., a corporation.
B. L. Howes and Cole Shoemaker, a partnership, trading as Howes
Shoemaker Co., having its office and principal place of business at
:2373 Seventeenth Street, Detroit, Mich.
Abram Haig, trading as Highland Park Tobacco & Candy Co.;
~~ving its office and principal place of business at 15 Victor Street,
lighland Park, Mich .
. Joseph Kohn, trading as Joseph Kohn, having his office and prinCipal place of business at 2448 Market Street, Detroit, Mich .
.Buckl Mendel, au enwloyee of Lee & Cady, a corporation, having
h1s office a)ld principal place of business at 1778 ·west Fort Street,
Detroit, Mich .
. Lee & Cady, a Michigan corporation, having its office and prin<·Ipal place of business· at 1778 West Fort Street, Detroit, Mich.
National Tobacco & Grocery Co., a corporation, having its office
,ancl principal place of business at 3749 'Voodward Avenue, Detroit,
~~Iich.

Charles Feucht, trading as l\Iotor City Tobacco Co., having its·
~:ffice and principal place of business at 4728 Chene Street, Detroit,
.L1fich.
Nishan Nalbandian, trading as N. Nalbandian Co., having its
office and principal place of business at 9111 Jos. Campau Avenue,
Detroit, Mich.
Harry Ernstine and Abe Ernstine, partners, trading as Northway
'l'obacco Co., having its office and principal place of business at
4628 Michigan Avenue, Detroit, Mich.
'
. Ray Yoogabian, trading as Ray's Tobacco & Candy Co., having
Its office and principal place of business at 3927 Fenkell, Detroit,
Mich.
L. Schiappaccasse, trading as L. Schiappaccasse Co., having its
office and principal place of business at 322 lVoodward Avenue,
Detroit, 1\Iich.
Manuel Michaels and George Michaels, partners, trading as James
Seraph Co., having its office and principal place of business at 134
East Jedl'erson Avenue, Detroit, Mich.
·
I. D. She.plow, an individual, trading as I. D. Sheplow, having
his office and principal place of business at 8709 Oakland, Detroit,
Mich.
Andrew Shezas, an individual, trading as Andrew Shezas, having
his office and. principal place of business at 1121\Ionroe Street, Detroit,
Mich.
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'William Fiedler and Charles Fiedler, partners, trading as Standard
Candy Co., having its office and principal place of business at 313S
St. Aubin Street, Detroit, Mich.
Jacob Harvith, trading as ·wolverine Cigar Co., having its office
and principal place of business at 2686 Eighteenth Street, Detroitr
Mich.
Woodhouse Cigar Co., a corporation, having its office and prin·
cipal place of business at 37 West Jefferson Avenue, Detroit, Mich.
Jack 'Welsh, trading as Dearborn Candy & Tobacco Co., having
its office and principal place of business at 14346 West Warren
A venue, Dearborn, Mich.
Whitfield ·water & Dawon, a corporation,. having its office and
principal place of business at Pontiac, Mich.
In addition to the "regular" members aforesaid, there are some 125other persons, partnerships, and corporations who are now or have
been "associate" members of respondent Association.
PAR. 3. In the course and conduct of their respective businessesr
respondents, with the exception of respondent association, have purchased and do purchase substantial quantities of candies and tobaccos
and groceries from manufacturers, producers, and suppliers thereof
located in States other than the State of Michigan, and have shippe.d
or caused such commodities to be shipped into the city of Detro1t
and the surrounding trade area.
PAR. 4. In the course and conduct of· their aforesaid businessesr
respondent association and the members thereof, all of whom are re·
spondents herein (all of which members are hereafter referred to ns.
member respondents) for more than 4 years last past have cooperatively, coerced, induced, and persuaded jobbers, wholesalers, manufac·
turers, and suppliers of. candies, tobaccos, and groceries located in States
other than the State of Michigan to refrain from selling or offering
to sell to competitors or prospective competitors of member respond·
ents, direct or upon the snme terms and conditions as they sell to
the member respondents, by indicating to the sales representatives
of said jobbe,rs, wholesalers, manufacturers, and suppliers that theY
disapprove of sales to said competitors and prospective competitors,
and by bringing home to such manufacturers, wholesalers, jobbers,
and suppliers that member respondents are opposed to such sa~es,
and by various other means and methods for the purpose and w1th
the effect of unduly suppressing competition.
Said member respondents have used respondent association, together
with its officers and directors, as a vehicle and implement :for the
:furtherance of their said cooperative efforts, joint purposes, and
activities as hereinbefore referred to.

DETROIT CANDY & TOBACCO JOBBERS ASSOCIATION, I~TC., E'l' AL.

1193

1203

Order

.Respondent association, its officers and directors, have cooperated
With member respondents in the carrying out and furtherance of
the aforesaid cooperative efforts, joint purposes, and activitiNI.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public; have a dangerous tendency to and
have actually hindered, prevented, suppressed and lessened comPetition· between and among respondents in the purchase of candies,
tobaccos and groceries in commerce within the intent and meaning of
the Federal Trade Commission Act; have placed in respondents the
Power to determine what persons, partnerships and corporations in
the city of Detroi't and the surrounding trade area shall buy candies,
tobaccos and groceries direct from jobbers, wholesalers, manufacturers and suppliers thereof located in States other than the State
of Michigan; have unreasonably restrained interstate commerce in
candies, tobaccos and groceries; have deprived the purchasing public
of the benefit of full and free competition between and among the
respondents and competitors and prospective competitors of the respondents, and constitute unfair methods of competition in commerce
Within the intent and meaning of the Federal Trade Commission
.Act.
ORDER TO CEASE AND DESIST

:This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answer of certain
respondents, and stipulation as to the facts entered into between ·
counsel for certain of the respondents herein and 'William T. Kelley,
C~ief Counsel for the Commission, which provides, among other
t~ngs, that without further evidence, presentation of argument, the
~hng of briefs, or other intervening procedure, the Commission may
Issue and serve upon such respondents herein findings as to the facts
?nd conclusion based thereon and an order disposing of the proceedIng, and the Commission having made its findings as to the facts and
~nclusion that such respondents have violated the provisions of the
J! ederal Trade Commission Act.
It is ordered, That respondent Detroit Candy & Tobacco Jobbers
.Association, Inc., its officers and directors, its agents, employees, or
~epresentatives, directly or through any corporate or other device,
Ill connection with the purchase, sale, and distribution of candies,
tobaccos, and groceries in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1204

FEDERAL TRADE CO.MMLSSION DECISIONS

Order

33 F. T. C.

1. Coercing, inducing, or persuading, or attempting to coerce,
induce, or persuade, sellers of candies, tobaccos, and groceries located
in States other than the State of Michigan to refrain from selling or
offering to sell to competitors or prospective competitors of members
of respondent association, or by such means controlling, or attempting
to control, the terms and conditions upon which such sellers make
sales to competitors or prospective competitors of members of
respondent association.
2. Cooperating with any of its members or others to perf~rm any
of the acts and practices prohibited in paragraph 1 hereof.
It ill further ordered, That the case growing out of the complaint
herein.be, and the same hereby is, closed as to members of the Detroit
Candy & Tobacco Jobbers Association, Inc., in their individual capac·
ities, without prejudice to the right of the Commission, should future
facts so warrant, to reopen the same and resume trial thereof in
accordance with its regular procedure.
It is furtlwr ordered, That the respondent Detroit Candy & To·
bacco Jobbers Association, Inc., shall, within 60 days after the service
upon it of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which it has complied
with this order.
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IN THE MATTER OF

JOSEPH H. KEVORKIAN, JOSEPH D. KEVORKIAN AND
LOUIS STONE, TRADING AS STOMAR MANUFACTURING
COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914

Docket .i272.

Complai-nt, Aug. 27, 1940-Decision, Aug. 28, 1941

Where a firm engaged in manufacture and in interstat; sale and distribution
of steel kitchen graters and shredders; in advertisements in periodicals and
In circulars and other advertising literature distributed among their distributors and dealers, who redistributed them to the purchasing public,
and in statements on display cards and on envelopes enclosing
such productsRepresented that their graters and shredders were made of stainless steel, and
would successfully resist rust, tarnish, stain and corrosion, through such
legends and statements as "Stomar Stainless Safety Grater and' Shredder,"
"Wont Rust \Von't Tarnish \Von't Corrode";
F'acts being their said products were not made of the more expensive stainless
steel or alloy, generally associated with term "stainless," which resists
effects of food acids, dampness and water and weather conditions generally,
to a much greater degree than does ordinary carbon steel, but were made
of latter less expensive product plated with tin, and were not stainless
in fact, but, as disclosed by Bureau of Standards tests, would not successfully resist rust, tarnish, or corrosion;
'With tendency and capacity to mislead and deceive a substantial portion of the
purchasing publlc Into the erroneous belief that said prouucts possessed
qualities which they did not In fact possess, and to cauHe it, because ot
such belief, to purchase substantial quantities of said products:
lield, That such acts and practices, under the circumstanct's set forth, were all
to the prejudice of the public, and constituted unfair and deceptive acts
and practices In commerce.

Uefore Mr. Arthur F. Thomas, trial examiner..
Mr. Oharles S. Oom for the Commission.
Scarborou.gh & Creamer, of Philadelphia, Pa., for Joseph H.
R:evorkian and Joseph D. Kevorkian.
lJfr. Nathan Markmann, of Philadelphia, Pa., for Louis Sto,ne.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
'r.rade Commission, having reason to believe that Joseph H. Kevorkian, Joseph D. Kevorkian, and Louis Stone, individually and as
copartners trading as Stomar Manufacturing Co., have violated the
Provisions of said act, and it appearing to the Commission. that a pro-
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ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondents, Joseph H. Kevorkian, Joseph D .
. Kevorkian, and Louis Stone, are individuals trading as a copartners
under the firm name, Stomar Manufacturing Co., with their office
and principal place of business located at 1027 Ridge Avenue, Phila·
delphia, Pa.
PAR. 2. Respondents are now and for more than 2 years last past
have been engaged in manufacturing, selling, and distributing graters
and shredders. Respondents cause said graters and shredders when
sold by them to be transported from their place of business located
in the State of Pennsylvania to purchasers thereof at their respec·
tive points of location in the various States of the United States
'other than the State of Pennsylvania, and in the District of Columbia.
PAR. 3. Respondents' said graters and shredders are sold to various
distributors, department and chain stores and retailers. who in turn
resell the same to the purchasing public. Respondents maintain, and
at all times mentioned herein have maintained, a course of trade in
said graters and shredders in commerce between and among the vari·
ous States of the United States and in the District of Columbia.
PAn. 4. Stainless steel is an alloy produced from iron, chromiu:rn
and carbon, and sometimes containing other minor alloying elements.
Through long commercial usage, the alloy so produced has become
known to manufacturers, to the trade and to the consuming public
by the term "Stainless." This term as applied to steel indicates a
very specific type of chromium-steel alloy which has the quality of
resisting oxidation and corrosion against most media. Stainless steel
resists alkaline materials, fruit acids, dampness and water, salt air
and salt water and weather conditions, including rain and snow, to a
markedly greater degree than is true of carbon steel. Stainless steel,
in fact, is either wholly or substantially immune to the action of
nearly a hundred corrosive agents. It is a much more expensive
product to manufacture than carbon steel, and this is particularlY
true in relation to articles used in the ordinary kitchen.
PAn. 5. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of said products, respond·
cnts, through advertisements inserted in newspapers and periodicals
having a general circulation and also through circulars and other
advertising matter, and on various carton and container labels, all
of which are distributed in commerce among and between various
States of the United States, and through other means, have made
mi."lea<ling statements and representations to the purchasing public
concerning certain of their said graters and shredders. Among unJ
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typical of such misleading statements and representations so disseminated are the following:
Stomar Stainless Safety Grater
Stomar Stainless Snfety Grater nnrl Shretlder
Won't Rust
Won't Tarnish
Won't Corrode

Respondents by the use of the term "Stainless" thereby have falsely
represented and do falsely represent to prospective purchasers that
their aforesaid grater is such a product as is known to the trade and
to the grneral public as stainless steel, when in truth and in fact ~aid
grater so described and designated by respondent is made from
ordinary carbon steel wire with a retinned finish.
Respondents' use of the terms or expressions "Stainless," "'Von't
"Rust," "vVon't Tarnish," and "\Von't Corrode" in describing, designating, or referrii'lg to their said product, creates the impression upon
the trade and the general public, and causes the trade and general
Pnblic to believe, that said grater is so made and is of such quality, as
that it successfully resists rust, stain and corrosion.
PAR. 6. In truth and in fact l'eJ?ondents' said grater is not stainless,
llor does it possess the qualities and characteristics of being immune
to, or of successfully resisting rust, tarnish, and corrosion, but on the
contrary said product will and does 01st and stain when brought in
contact with agencies which do not rust or blemish stainless steel.
Respondents' said graters are not stainless in fact.
PAR. 7. The aforesaid acts and practices of the respondents in connection with the offering for sale, sale, and distribution of their said
graters and shredders, as aforesaid, have had, and now have, the
capacity and tendency to, and do, mislead and deceive purchasers and
Prospective purchasers thereof into the erroneous an mistaken belief
that the aforesaid misleading and deceptive representations are true,
and cause a substantial number of the purchasing public, because of
said mistaken and erroneous belief so engendered, to purchase a substantial amount of respondents' said products.
PAn. 8. The aforesaid acts and practices of the respondents as
hE>rein alleged are all to the prejudice of the public and constitute
l!llfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND O~DER

Pursuant to the provisions of the Federal Trade Commission Act,
the )!'ederal Trade Commission, on August 27, 1940, issued and thereafter served its complaint in this proceeding upon the respondents,
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Joseph H. Kevorkian, Joseph D. Kevorkian, and Louis Stone, individually and as copartners trading as Stomar Manufacturing Co.t
charging them with the use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After
the issuance of said complaint and the filing of respondents' answers
thereto, testimony and other evidence in support of the allegations
of the complaint were introduced by Charles S. Cox, attorney for
the Commission, and in opposition to the allegations of the complaint
by Fred B. Creamer and Nathan Markmann, attorneys for the respondents, before Arthur F. Thomas, a trial examiner of the Corn·
mission theretofore duly designated by it, and such testimony and
other evidence were duly recorded and filed in the office of the Cornmission. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the complaint, the answers thereto,
testimony and other evidence, report of the trial examiner upon
the evidence, _and brief in support of the complaint (respondents
not having filed brief and oral argument not having been requested);
and the Commission, having duly considered the matter, and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom. .
FINDINGS AS TO THE FACTS
'

PAnAGRAPII

1. From approximately June 1, 1939 to approximately

May 16, 1940 the respondents, Joseph H. Kevorkian, Joseph D.
Kevorkian, and Louis Stone, were engaged in business as copartners
under the firm name Stomar Manufacturing Co., with their office and
principal place of business located at 1027 Ridge Avenuet Phila·
delphiat Pa. Respondents were engaged in the manufacture and
in the sale and distribution of certain steel kitchen utensils known
as graters and shredders.
Respondents sold th~tir graters and shr~dders to various distribu·
t.ors, and to department stores, chain stores and. other retailers who
in turn resold such products to the purchasing public. Respondents
caused their said products, when sold, to be transported from their
place of business in the State of J>ennsylvania to purchasers thereof
located' in various other States of the United States and in the
District of Columbia. Respondents maintained a course of trade
in their products in commerce among and bet~een the various States
of the United States and in the District of Columbia.
On or about May 16, 1940, respondents Joseph H. Kevorkian and
Louis Stone severed their connection with the business, and since

S'l'OMAR MANuFACTURING CO.

1205

1209

Findings

that date the business has been operated, and is now operated, by
respondent Joseph D. Kevorkian who is the sole owner thereof. The
said Joseph D. Kevorkian has continued the use of the trade name,
Stomar Manufacturing Co.
PAn. 2. In the course and conduct of their business, and for the
Purpose of inducing the purchase of their products, the respondents
(originally all of the respondents and subsequently respondent
Joseph D. Kevorkian) have advertised their products in periodicals
having a general circulation throughout the United States. Re:;;pondents have also made use of circulars and other pieces of
advertising literature which have been distributed by respondents
among their distributors and dealers and by such distributors and
Qealers to members of the purchasing public. Respondents have
also caused legends and statements to be placed on display cards on
\Vhich respondents' products are displayed for sale to the public,
and on envelopes enclosing E\Uch products. Among and typical of
the various legends and statements appearing in such advertisements
and advertising material were the following:
Stowar StainleRs Snfety Grater
Stomat· Stainless Saft'ty Grater und Shredder
Won't Rust
Won't Tarnish
Won't Corrode

Through the use of these legends and of others similar thereto,
the respondents have represented that their graters and shredders
are made of stainless steel, and that such graters and shredders will
sncessfully resist rust, tarnish, stain, and corrosion.
PAn. 3. The Commission finds that stainless steel is an alloy produced from iron, chromium and carbon, and sometimes other minor
alloying elements. Through long commercial usage the alloy so
Produced has become known generally to manufacturers, to the trade
and to the con'suming public by the term "stainless."
This term, as applied to steel and particularly to household utensils, indicates a .specific type of chromium-steel alloy which has thP
qunlity of resisting oxidation and corrosion. Stainless steel resists
the effects of fruit acids, dampness and water, and weather conditjons
generally to a much ~renter degree than is true of ordinary carbon
steel. Stainless steel is more expensive to produce than carbon steel
and this is particularly true of the articles used as ordinary kitchen
utensils.
PAn. 4. \Vhile the respondents have not used in their advertising
material the specific word "steel" after the word "stainless," the testimony in the record shows, and the Commission finds, that the word

1210

FEDERAL TRADE COMMISSION DECISIONS

Order

33 F. T. C.

"stainless" as used by respondents on their graters and shredders is
understood. by a substantial portion of the purchasing public as in·
dicating and representing that such graters and shredders are made
of stainless steel. And the effect of the use of the word. "stainless''
in this manner is accentuateu by reason of the fact that in much of
respondents' advertising material the word is followed by the legends
"Won't Rust," "'\Von't Tarnish," and "'\Von't Corrode."
PAR. 5. Respondents' graters and shredders are not made of stainless steel but are made of oruinary carbon steel and are plated with
tin. Nor are respondents' graters and shreduers stainless in fact.
Tests conducted by the United StatE;s Bureau of Standards disclose,
and the Commission finus, that respondents' products will not successfully resist rust, tarnish, or corrosion. The Commission therefore
finds that the representations of respondents are misleading and
deceptive.
PAR. 6. The Commission further finds that the use by respondents
of such representations has the tendency. and capacity to mislead and
deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that respondents' products possess qualities which they do not in fact possess, and the tendency and capacity
to cause such portion of the public, as a result of such erroneous and
mistaken belief, to purchase substantial quantities of respondents'
products.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the. complaint of the Commission, the answer of respondents, testimony and other evidence taken before Arthur F. Thomas,
trial examiner of the Commission theretofore duly desi"gnated by it,
in support of and in opposition to the allegations of the complaint,
report of the trial examiner upon the evidence, and brief in support
of the complaint (no brief having been filed by respondents and oral
argument not having been requested); and the Commission having
made its findings as to the facts and its conclusion that the respondents have violated the provisions of the Federal Trade Commission
Act.
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It is OTdeTed, That the respondents, Joseph H. Kevorkian, Joseph
D. Kevorkian, and Louis Stone, individually and trading as Stomar
Manufacturing Co., or trading under any other name, and their representatives, agents, and employees, directly or through any corporate
or other device, in connection with the offering for sale, sale, and
distribution in commerce as "commerce" is defined in the Federal
Trade Commission Act, of their kitchen utensils known as graters
and shredders, do forthwith cease and desist from:
1. Using the word "stainless" to designate or describe respondents'
Products, or othe;wise representing that said products are made from
stainless steel or that they are stainless in fact.
2. Representing that respondents' products will not rust, tarnish or .
corrode.
'/t is fuTther oTdeTed, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
Which they have complied with this order.
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IN THE MATTER OF

HASKELITE l\fANUF ACTURING CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF ·SEC. ::; OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket -9412.

Complaint, Dec. 31, 19-10-Decision, Aug. 29, 1941

Where a cor·poration engaged in the manufacture and interstate sale and distribution to department stores, gift shops, and other retail establishments,
of serving trays made of a single ply of poplar, basswood, or other similar
veneer covered top and bottom, with specially processed paper, so colored
and finished as to simulate walnut or copomo grain with nothing to indicate
that any other material than wood had been nsed in their manufacture;
In advertising mats which it supplied to dealers for their use in advertising
such trays in local newf<papers, the expense of which it bore in whole or
in port depending upon the quantity purchased, and in advertising
booklets, leaflets, and circularsFalsely represented that said trays. were made entirely of wood and finished
with walnut or copomo wood, through such lt>gends and statements as
"Simulated walnut grain finish that looks exactly like fine wood inlay,"
"Hardwood with simulated walnut grain surface," "Made of selected wood
veneer with simulated walnut grain finish," "Selected wood construction,"
"Available in walnut or copomo grains," and "Wood inlay on walnut grained
surface • • • also in plain simulated walnut," and
Fulled to disclose affirmatively that the surfaces of its said tray.~ wet·e made
of paper, through use of word "Simulated" in. such statements ns "Simulated walnut grain surface," etc., which were Insufficient to disclose to a
substantial portion of the purchasing public the actual nature of said
products;
With result of thereby placing in the hands of unscrupulous or uninformed
retailers means to mislead or deceive members of the purchasing publiC,
and with tendency and capacity to mislead and deceive a substantial portion
of such public into the et·roneous belief that its said trays were made
entirely of wood, and to cause it to purchase substantial quantities of itS
products as a result of such mistaken belief:
lleld, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public and constituted unfair and deceptive acts
and practices In commerce.

Before Mr. William 0. Rewoes, trial examiner.
Mr. Eldon P. Schrup for the Commission.
Fyffe & Clarke, of Chicago, Ill., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Haskelite Manu·
facturing Corporation, a corporation, hereitmfter referred to aS
respondent, has violated the provisions of the said act, and it ap·
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pearing to the Commission that a proceeding by it in respect thereof
~ould be in the public interest, hereby issues its complaint, stating
Its charges in that respect as foJlows:
: PARAGRAPH 1. Respondent, Haskelite Manufacturing Corporation,
Is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of New York with its principal
?ffice and place of b11siness located at 208 West Washington Street,
In the city of Chicago, State of Illinois.
Said respondent operates a factory located at Grand Rapids, Mich.,
Wherein are manufactured, among other products, wooden serving
and lap trays, together with the products designated by respondent
as Hasko De Luxe Buffet Trays.
Respondent, Haskelite Manufacturing Corporation, is now and
for a number of years last past has been engaged in the business
of the offering for sale and the sale of the aforedescribed products to
retail merchants, and through and by use of the United States mails
and respondent's salesmen, said respondent contacts and has contacted for such purpose, various such merchants located throughout
the United States and in the District of Columbia. Respondent in
response to and in fulfillment of orders thereby obtained has caused
and now causes said products when sold to be transported from its
Place of business in Chicago, Ill., or Grand Rapids, Mich., to the
Purchasers thereof located in a State or States other than the State
or States wherein such shipments from the respondent originated,·
or in the District of Columbia.
Respondent maintains and at all times mentioned herein has main~ained a course of trade in said products so sold and distributed by
It in commerce among and betw~en the various States of the United
States and in the District of ·Columbia.
PAR. 2. Respondent in aid of the offering for sale and the sale
of Hasko De Luxe Buffet Trays in the conduct and course of its
business in trade as aforedescribed, has stated in advertising mats,
copy, booklets, and other materials furnished retail merchants
through and by means of the United States mails, respondent's
salesmen and otherwise, and has thereby caused to be stated in
newspapers and other advertising media employed by respondent's
said merchant customers, that Hasko De Luxe lluffet Trays, among
other things with reference to their manufacture, construction and
lnateriafs, are:
.
Hardwood with simulated \Valnut graine<l surface.
Made of attractive simulated Walnut grained har<lwood.
Selecterl wood construction • • • available in Walnut or Mexican Copomo
grains.
43:i526>n-42-vol. 33-7'1

.

'
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PAR. 3. Respondent through and by use of the statements hereinabove set forth and by means of other statements similar thereto
not specifically set out herein, represents and implies and causes to
be represented and implied to retail merchants purchasing respondent's said products for resale, and through and by means of such
merchants' advertising media, has caused and causes to be stated,
represented and implied, to the purchasing public, that Hasko De
Luxe Buffet Trays are manufactured and constructed of hardwood,
that said trays are of selected wood construction, and that the surface of said trays is composed of hardwood material finished to
simulate "'\Valnut or Mexican Copomo grains.
Respondent's said statements, representations, and implications
made and caused to be made as aforesaid with reference to the manufacture, construction, and materials contained in Hasko De Lu:s:e
Buffet Trays are grossly exaggerated, false, misleading, deceptive,
and untrue.
In truth and in fact, Hasko De Luxe Buffet Trays are not manufactured and contructed of hardwood, are not of selected hardwood
construcl:ion, and the surface of said trays is not composed of hardwood material finished to simulate walnut or Mexican copomo wood
grains. Hasko De Luxe Buffet Trays as manufactured and constructed by the respondent, are composed of a core of poplar softwood material, said core being covered with a . surface of paper
• which has been processed and printed to resemble ·walnut or Mexican
copomo wood grains in appearance, and said trays do not contain
nor are their surfaces composed of hardwood materials of anY
description whatsoever.
.
PAR. 4. Respondent's said statements, representations, and implication!' to retail merchants and to "the purchasing public, made
and disseminated as aforedescribed, have had and now have the
capacity to and do mislead and deceive a substantial number of
such merchants and the purchasing public into the erroneous and
mistaken belief and impression that the statements and representations contained in respondent's advertising mats, copy, booklets and
other m:.~terials furnished such merchants, and in such merchan.ts'
newspaper and other advertising media, are true, and many of such
merchants and many members of the purchasing public have been
and are thereby influenced and induced both directly and indirectlY
to purchase from respondent or from such merchants, the respondent's
aforesaid products.
Respoudent's said acts and practices, as hereinabove detailed, further serve to place in the hands of unscrupulous or uninformed retail
merchants a means and instrumentality whereby in the sale of
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respondent's said products such merchants may mislead and deceive
the purchasing public in manner and method as hereinbefore
described.
PAn. 5. The aforesaid acts and practices of the respondent as herein
alleged are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on December 31, 1940, issued and
thereafter served its complaint in this proceeding upon the respondent, Haskelite· Manufacturing Corporation, a corporation,
charging it with the use of unfair and deceptive acts and practices
in commerce in violation of the provisions of said act. After the
issuance of said complaint and the filing of respondent's answer
thereto, testimony and other evidence in support of the allegations
of the complaint were introduced by Eldon P. Schrup, attorney for
the Commission, before ·william C. Reeves, a trial examiner of the
Commis~ion theretofore duly designated by it, and such testimony
and other evidence were duly recorded and filed in the office of the
Commission (no testimony or other evidence having been offered by
respondent). Thereafter, the proceeding regularly came on for final
hearing before the Commission on the complaint, the answer thereto,
testimony and other evidence, report of the trial examiner upon the
evidence, and briefs in support of the complaint and in opposition
thereto (oral arugment not having been requested); and the Commission having duly considered the matter, and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
. PARAGRAPH 1. Respondent, Haskelite Manufacturing Corporation,
ls a corporation organized and existing under the laws of the State
of New York, with its principal office and place of business located
at 208 West Washington Street, in the city of Chicago, Ill. Re~pondent also operates a manufacturing plant located in Grand
Rapids, 1\Iich. Respondent is engaged in the manufacture and in the
~;ale and distribution of serving trays, including certain trays desigllated as "Hasko De Luxe Buffet Trays'' or "Ilasko Trays."
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PAR~ 2. Respondent causes its trays, ~hen sold, to be transported
from its places of business in the States of Illinois and Michigan
to purchasers thereof located in various other States of the United
States and in the District of Columbia. Respondent maintains, and
at all times mentioned herein has maintained, a course of trade in its
trays in commerce among and between the various States of the
United States and in the District of Columbia.
PAR. 3. Respondent sells its trays to department stores, gift shops,
and other retail establishments, and the trays are. resold by such retail establishments to the purchasing public. In the course and conduct of its business, and for the purpose of inducing the purchase
of its trays by the purchasing public, the respondent supplies to
dealers purchasing its trays advertising mats which are used by such
dealers in advertising respondent's trays in local newspapers, most
of which have general circulation among various States ·of the United
States. The expense of these advertisements is borne in whole or in
part by respondent, depending upon the quantities of the trays purchased by the respective dealers. In addition to such newspaper advertisements, respondent also uses booklets, leaflets and circulars to
advertise its products among prospective purchasers. Among and
typical of the legends and statements appearing in such newspaper
advertisements and other advertising material are the following:

0

Simulated walnut grain finish that looks exactly like fine wood Inlay
Hardwood with simulated walnut grain surface
Made of selected wood veneer with simulated walnut grain finish
Selected wood construction
Available in walnut or copomo grains
Wood Inlay on walnut grained surface • • • also in plain simulated
walnut
1\Iade of wood finished in walnut
Made of attractive simulated walnut grain hardwood
Made of fine selected wood in simulated walnut grain

Through the use of these, legends and statements and of others
similar thereto, the respondent represents that its trays are made entirely of wood and are finished or covered with walnut or copomo
wood.
PAR. 4. Respondent's trays are made of a single ply of wood veneer,
usually poplar, basswood, or other similar material, which forms
what is known as the core of the trays, and the outer surfaces of the
trays, both top and bottom, are covered with specially processed
paper. This paper is colored and finished in such manner that it
closely simulates walnut or copomo grain, as the case may be. The
paper appears to be a part of the wood itself, and there is nothing
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on or about the trays to indicate that they are covered with paper or
that any material other than wood has been used in their manufacture.
In some of its advertising the respondent has used in connection
with the description of its trays the word "simulated," as "simulated
Walnut grain surface," and respondent insists that the use of this
Word is sufficient to apprise prospective purchasers of the fact that
the surfaces of the trays are not wood but are of some other material.
The Commission is of the opinion, however, from the evidence, ,and
finds, that to a substantial portion of the purchasing public the use
of such term is insufficient to disclose the actual nature of the trays.
PAR. 5. The Commission further finds that the use by respondent
of the representations herein set forth, and the failure of respondent
to disclose affirmatively that the surfaces of its trays are made of
Paper, serve to place in the hands of unscrupulous or uninformed retail dealers a means and instrumentality whereby such dealers may
· be enabled to misl!:lad and deceive members of the purchasing public.
PAR. 6. The Commission further finds that the acts and practices
of the respondent, including the failure of respondent to disclose the
true nature of its trays, have the tendency and capacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that respondent's trays are made entirely of wood, and the tendency and capacity to cause such portion
of the public to purchase substantial quantities of respondent's products as a result of such erroneous and mistaken belief.
CONCLUSION

The acts and practices of the respondent as herein found are all
to the prejudice of the public and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
ORDER TO cEASE AND DESIST

1

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent, testimony and other evidence taken before 'William C.
Reeves, trial examiner of the Commission theretofore duly designated by it, in support of the allegations of the complaint (no testimony or other evidence having been offered by respondent), report
of the trial examiner upon the evidence, and briefs in support of the
complaint and in opposition thereto (oral argument not having
been requested); and the Commission havin~ made its findings as
1

Published as modified by order of October 211, 1941.
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to the facts and its conclusion that the respondent has violated the
provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Haskelite Manufacturing Corporation, a corporation, and its officers, representatives, agents, and
employees, directly or through any corporate or other device, in connection with the offering for sale, sale, and distribution of its serving trays in commerce, as commerce is defir:ted in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Representing that trays made in part of paper are made entirely of wood.
2. Using the words "wood," "hardwood," "walnut," or "copomo,"
or any other word descriptive of wood, to designate or describe tray;3
having paper surfaces, unless there appear in immediate connection
or conjunction with such words other words clearly indicating that
the surfaces of such trays are made of paper.
3. Selling or distributing trays having surfaces of paper which
simulates 'Yoo9, without clearly disclosing by means 'Of legends imprinted upon such trays or upon the individual cartons in which
said trays are packed and sold at retail to the ~ltimate consumer,
that such surfaces are made of paper.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with this order.

SCHULER CHOCOLATES, INC., ETC.
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IN THE MATTER OF

SCHULER CHOCOLATES, INC., ALSO DOING BUSINESS
AS SCHULER CANDY COMPANY
COMPLAINT, FINDI:I!GS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF •.SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4385.

Complaint, Nov. 23, 1940-Decision, Sept. 5, 1941

'Where a corporation engaged In competitive interstate sale and distribution of
candy and confectionery products, Including certain assortments so packed
and assembled as to involve a game of chance, gift enterprise, or lottery
Scheme, In resale thereof to the consuming public, and distributing push
cards and punchboards for use in such sale and distribution, typical assortments consisting of(1) A number of bars of candy of uniform size and shape and a number of boxes of candy, together with a push card for use in sale and distribution of said bars under a plan, as explained thereon, by which customer
received, for 5 cents paid·, a box of chocolates, two 5-cent bars or three
5-cent bars, depending on the number he secured by chance, the last punch
in first section entitled purchaser also to a box of chocolates, and the
last punch on 'the board secured purchaser the large box of chocolates,
aU others· receiving one of said bars; and
(2) A number of boxes of candy, together with a three-section punchboard for use in their sale under a plan by which the chance selection of
certain specified numbers entitled purchaser to receive one of said boxes,
Value of which was In excess of the 5 cents paid, the person punching the
last number in each of the three sections also received a box, and others
received nothing for their money other than the privilege of making a
PunchSold such assortments to wholesalers, and thereby supplied to and placed In
the hands of others the means of conducting lotteries in the sale· of Its
candy, contrary to an established public policy of the United States Government, and in competition with many who do not use method Involving
chance or any other method contrary to public policy;
t·se of which methods, because of said games of chance, had a tendency and
capacity unfai!·ly to divert trade in commerce to it from competitors who
did not use the same or equivalent methods:
·
lieza, That such acts and practices were all to the prejudice and Injury of the
PUblic and competitors, and constituted unfair methods of competition In
commerce and unfair acts and practices therein.

Before Mr. lV. lV. Sheppard, trial examiner.
Mr. L. P. Allen, Jr. and 11/r. J. V. Mishou for the Commission.
Lamberton & Lamberton, of 'Vinona, Minn., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
.Act, and by virtue of the authority vested in it by said act, the
li'eueral Trade Commission, having reason to believe that Schuler
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Chocolates, Inc., a corporation, doing business under that name and
as ,Schuler Candy Co., hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commission that a proceeding by it in respect thereof would be in the interest of the public, hereby issues its complaint, stating its charges
in that respect as follows:
PARAGRAPH 1. Schuler Chocolates, Inc., also trading under the
name Schuler Candy Co., is a corporation organized and doing business under the laws of the State of Minnesota, with its office and
principal place of business located at ·winona, Minn. Respondent is
now, and for more than 6 years last past has been, engaged in the
sale and distribution of candy and confectionery products to wholesale dealers, jobbers, and retail dealers. The respondent causes and
has caused said products, when sold, to be transported from its principal place of business in the city of Winona, Minn., to purchasers
thereof at their respective points of location in the various States of
the United States other than Minnesota, and in the District of Columbia. There is now, imd for more than 6 years last past has been
a course of trade by respondent in such candy arid confectionery
products in commerce between and among the various States of the
United States and in the District of Columbia. In the course and
conduct of said business respondent is and has been in competition
with other corporations and with partnerships and individuals engaged in the sale and distribution of candy and confectionery products between and among the various States of the United States
and in the District of Columbia.
PAR •. 2. In the course and conduct of its business, as described in
paragraph 1 hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of candy so
packed and assembled as to involve the use of a game of chance, gift
enterprise, or lottery scheme when sold and distributed to the con·
sumers thereof. Respondent distributes and has distributed various
push cards and punchboards for use, and which are used, in the sale
and distribution of its candy to the consuming public by means of a
game of chance, gift enterprise, or lottery scheme. Certain of said
assortments are hereinafter described for the purpose of showing the
methods used by respondent, but these are not all-inclusive of the
various assortments, nor do they include all the details of the several
plans which respondent has been or is using in the sale and distribution of candy by lot or chance :
(a) One assortment consists of a number of bars of candy of uniform size and shape, and a number of boxes of candy, together with
a device commonly called a push card. The push card contains

SCHULER CHOOOLATES1 INC., ETC.
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Partially perforated disks, and on the face of each of said disks is
Printed the word "Push." Concealed within the said disks are
numbers which are effectively concealed from purchasers and prospective purchasers until a push or selection has been made and the
selected disk pushed or separated from the card. Sales are 5 cents
each. The following legend appears on the face of said card:
5¢ Fa.irpl.ay Assortment 5¢
No. 5-10-15 take One Box Delicious Chocolates.
Nos. 20--25-30-35-40 take Two 5c Bars.
Nos. 45-50 take Three 5c Bars.
Last punch in first section takes One Box Chocolates.
Last punch on board tal>es Large Box Chocolates.
All other numbers take 5c Bar.

The sales of respondent's candy by means of said push card are
lllade in accordance with the above-described legend or instructions.
Said bars or boxes of candy are allotted to the customers or purchasers in accordance with the above legend or instructions. 'The
fact as to whether a purchaser receives one or more bars of candy
or a box of candy for the amount of money paid is thus determined
Wholly by lot or chance.
Responqent sells "and distributes and has sold and distributed various assortments of candy along with push cards involving a lot or
chance feature, but such assortments are similar to the one hereinabove described and vary only in detail.
(b) Another of said assortments consists of a number of boxes of
candy together with a device commonly called a punchboard. Said
boxes of candy are sold and distributed to the consuming public by
lneans of such punchboard in the following manner: Sales are 5
cents each, and when a punch is made from the board a number is
disclosed. The numbers begin with one and continue to the number
of punches there are on the board, but the numbers are not arranged
in numerical sequence. The board bears a statement or statements
informing prospective purchasers that certain specified numbers entitle the purchaser thereof to receive one of said boxes of candy. The
board is also divided into three sections, and the person punching the
last number in each of the three sections receives one of said boxes
of candy. A purchaser who does not qualify by obtaining one of the
lucky numbers or the last punch in one of said sections receives nothing for his money other than the privilege of punching a number
from the board. The said boxes of candy are worth more than 5
cents each, and a purchaser who obtains one of the numbers calling
for a box of candy or the last punch in one of said sections receives
the same for the price of 5 cents. The numbers are effectively con-
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cealed from purchasers and prospective purchasers until a punch or
selection has been made and the said punch separated from the board.
The said candy is thus distributed to purchasers of punches from the
board wholly by lot or chance.
.
Respondent sells and distributes and has sold and distributed
various assortments of candy along with punchboards involving a lot
or chance feature, but such assortments are similar to the one hereinabove described and vary only in detail.
PAR. 3. Retail dealers who directly or indirectly purchase respondent's said candy expose and sell the same to the purchasing public
in accordance with the sales plans aforesaid. Respondent thus supplies to and places in the bands of others the means of conducting
lotteries in the sale of its candy in accordance with the sales plans
hereinabove set forth. The use by respondent of said sales plans or
methods in the sale of its candy, and the sale of said candy by and
through the u~e thereof and by the aid of said sales phns or methods,
is a practice of a sort which is contrary to an established public
policy of the Government of the United States anrl in violation of
criminal laws.
PAn. 4. The sale of canuy to the purchasing public by the methods
:mu plans hereinabove set forth involves a game o.f chance or the
sale of a chance to procure additional pieces of candy without additional cost, or boxes of candy at prices which are much less than
the normal retail price thereof. 1\fany persons, firms, and corporations who sell and distribute candy and confectionery products in
competition with respondent, as above alleged, are unwilling to adopt
and use said methods or any method involving a game of chance or
. the sale of a chance to win something by chance, or any other method
contrary to public policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plans or methods employed
by respondent in the sale and distribution of its candy and the element of chance involved therein, and are thereby induced to buy and
sell respondent's candy in preference to candy of said competitors of
respondent who do not use the same or equivalent methods. The use
of said methods by respondent, because of said games of chance, has a
tendency and capacity to and does unfairly divert trade in commerce
between and among the various States of the United State::; and in the
District of Columbia to respondent from its said competitors who do
not use the same or equivalent methods. As a result thereof, substantial injury is being and has been done by respondent to competition in commerce between and among the various States of the United
State::; and in the District of Columbia.

SCHULER CHOCOLATE~, INC., ETC.

1219

1223

Findings

PAR. 5. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors, and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS As

TO THE

F Acrs,

A~m

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on November 23, 1940, issued and subi'iequently served its complaint in this proceeding upon said respondent Schuler Chocolates, Inc., a corporation, charging it with the use
of unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of
~aid act. After the issuance of said complaint and the filing of respondent's answer, certain facts were stipulated in the record by the
attorney for the respondent and the attorney for the Commission at
a hearing before an examiner of the Commission theretofore duly
designated by it, and said record and other evidence were duly filed
in the office of the Commission. Thereafter the proceeding regularly
came on for final hearing before the Commission on the said complaint, the answer thereto, the facts stipulated in the record· and
other evidence, and brief in support of the complaint (respondent JJOt
having filed brief and oral argument not having been requested); and
the Commission, having duly considered the matter and being now
fully advised in the premises, makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS

.AS '1"0 THE FACTS

1. Schuler Chocolates, Inc., also trading under the name
Schuler Candy Co., is a. corporation organized and doing business
under the laws of the State of Minnesota, with its office and principal
place of business located at 'Vinona, Minn. Respondent is now, and
for more than 6 years last past has been, engaged in the sale and
distribution of candy and confectionery products to wholesale dealers,
jobbers, and retail dealers. The respondent causes, and has caused,
said products, when sold, to be transported from its principal place
of business in the city of 'Vinona, Minn., to purchasers thereof at
their respective points of location in the various States of the United
States other than Minnesota, and in the District of Columbia. There
is now, and for more than 6 years last past has been, a course of trade
PARAGRAPH

I

i

.i
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by respondent in such candy .and confectionery products in commerce
between and among the various States of the United States and in the
District of Columbia.
PAR. 2. In the course and conduct of its business in commerce,
as aforesaid, respondent has sold to wholesale dealers certain assortments of candy packed and assembled in a manner designed and
intended for use in the resale thereof to the consuming public by
means of a game of chance, gift enterprise, or lottery scheme. Respondent has also distributed various push cards and punchboards
designed for use in the sale and distribution of its said assortments
of candy to the consuming public by means of a game of chance, gift
enterprise, or lottery scheme. Certain of said assortments are hereinafter described for the purpose of showing the methods used by
respondent.
One assortment consisted of a number of bars of candy of uniform
size and shape and a number of boxes of candy, together with a
device commonly called a push card. The push card contained 60
partially. perforated disks and on the face of each of said disks the
word "Push" was printed. Concealed within the said disks were
numbers which were effectively concealed from purchasers or prospective purchasers until a push or selection had been made and the
!'elected disk pushed or separated from the card. Sales were 5 cent!:'
each. The following legend appeared on the face of said card:
5¢

Fabrplay Assortment

5¢

Nos. 5-1(}-15 take One Box: Delicious Chocolates.
Nos. 2(}-25-3(}-35-40 take Two 5¢ Bars.
Nos. 45-50 take Three 5¢ Bars.
Last punch In first section takes One Box Chocolates.
Last punch on board takes Large Box Chocolates.
All other numbers take 5¢ Bar.

Respondent has sold and distributed various other assortments of
candy with push cards involving a lot or chance feature, but such
assortments were similar to the one above described and varied only
in detail.
Another of the assortments sold and distributed by respondent
consisted of a number of boxes of candy, together with a device
commonly called a punchboard. 'When a punch was made from the
board a number was disclosed. The numbers began with 1 and
· continued to the number of punches there were on the board, but
the numbers were not arranged in numerical sequence. Sales were
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5 cents each. The board was divided into three sections and bore
a statement which provided that the person who punched the last
number in each of the three sections received one of said boxes of
candy and that certain specified numbers entitled the purchaser
thereof to receive one of said boxes of candy. It was further provided that a purchaser who did not qualify by obtaining one of the
lucky nuinbers or the last punch in one of said sections received
nothing for his money other than the privilege of punching a number
from the board. The said boxes of candy were worth more than
5 cents each 'and a purchaser who obtained one of the numbers calling
for a box of candy or the last punch in one of said sections received
same for· the price of 5 cents. The numbers were effectively concealed until a punch or s~lection had been made and tli.e said punch
separated from the board. The plan or design thus provided for
the distribution of said candy wholly by lot or chance to purchasers
of punches from the board. Respondent has sold and distributed
. yarious other assortments of candy along with punchboards involvlng a lot or chance feature, but such assortments were similar to the
one hereinabove described and varied only in detail.
PAR. 3. Respondent thus supplied to and placed in the hands of
others the means of conducting lotteries in the sale of its candy in
ac.cordance with the sales plans hereinabove set forth. The use by
:espondent of said sales plans or methods in the sale of its candy
18
a practice of a sort which is contrary to an established public
Policy of the Government of the United States. Many persons and
~orporations who sell and distribute c'andy and confectionery products
ln competition with respondent do not adopt and use said methods,
or any method involving a game of chance or the' sale of a chance
to win something, or any other method contrary to public policy.
1'he use of said methods by respondent, because of said games of
chance, has a tendency and capacity to unfairly divert trarle.. in
commerce between and among the various States of the United States
and in the District of Columbia to respondent from competitors who
do not use the same or equivalent methods.
CONCLUSION

. The aforesaid acts and practices of respondent are all to the prejudice and injury of the public and of respondent's competitors and
constitute unfair methods of competition in commerce and unfair
acts and practices in commerce within the intent and meaning of the
F ederal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-·
, mission upon the complaint of the Commission, the answer of respondents, certain facts stipulated in the recoru and other evidence,
and briefs in support of the complaint (respondent not having filed
brief and oral argument not having been requested), and the Commission having made its findings as to the facts and conclusion that
&aid respondents have violated the provisions of the Federal Trade
Commission Act:
It is ordered, That the respondent Schuler Chocolates, Inc., a corporation, also trading as Schuler Candy Co., or under any other name,
its officers, representatives, agents, and employees, directly or through
any corporate or other device, in connection·with the offering for sale,
sale, or distribution of candy or any other merchandise in commerce,
as commerce is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:
1. Selling or distributing any merchandise so packed or assembled
that sales of snch merchandise to the public are to be made, or maY
be made, by means of a game of chance, gift_ enterprise, or lottery
scheme.
2. Supplying to or placing in the hands of others punchboards,
push or pull cartls, pull tabs, or other lottery devices, either with
assortments of merchandise or separately, which said punchboards,
push or pull cards, pull tabs, or other lottery devices are to be used,
or may be used, in selling or distributing said merchandise to the
public.
3. Selling or otl1erwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within GO days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with this order.

OZON CHEMICAL

co.,
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IN

THE

MATTER OF

OZON CHEMICAL COMPANY, INC., ALSO TRADING AS
DUNCAN CHEMICAL CO.
COMPLAINT, FINDINGS, AND ORD£R IN REGARD TO THE ALLEGED VIOLATION
OF 'SEC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket H21.

Complaint, Dec. 11, 1940-Decision, Sept. 5, 1941

Where a corporation Pngaged In intPrstate sale and distribution of its "Duncan's Ozon"; by mPans of newspapPr advertisements and elrcul1;1r letters,
R. directly or by implication.
epresented that its said preparation constituted a cure or remedy and comDetent and effective treatment for colds, coughs, sore throat, athlete's foot,
and poison ivy, and that it was an effective preveqtive of coughs and sore
throat, facts being the product In question, which was made from a variety
ot pine oil and was a counter-irritant and aromatic, possessing slight
expectorant and antiseptic properties, was of no therapeutic value In the
treatment of polson ivy, athlete's foot, or sore throat, was not an effeetive
Preventive thereof or of coughs.' and did not constitute a cure for colds,
although capable of affording some relief from the symptoms thereof because
of such expectorant properties;
•
lth tendency and capacity to mislead and deceive a substantial portion of the
Purchasing public into the erroneous belief that its said preparation possessed therapeutic properties which It did not in fact possess, and to cause
it to purchase substantial quantities of said preparation as a rPsult of such
belief:
1Iela, That such acts and practices, under the circumstances set forth, were
an to the prejudice of the public, and constituted unfair and deceptive acts
and practices in commerce.

w·

Before Mr. RobertS. llall, trial examiner.
lllr. Charles S. Cow for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
~nd by virtue of the authority vested in it by said act, the Federal
rade Commission, having reason to believe that Ozon Chemical
C.o., Inc., a corporation, also trading as Duncan Chemical Co., has
1
". olated the provisions of said act, and it appearing to the Commis~lon that a proceeding by it in respect thereof would be in the public
Interest, hereby issues its complaint, stating its charges in that respect
as follows:
t' PARAGRAPH 1. Respondent, Ozon Chemical Co., Inc., is a corporaIon organized, existing, and doing business under and by virtue
of the laws of the State of Missouri, and having its principal place
~f business at 607 Delmonte Way, St. Louis, Mo. Respondent also
rades from said address as Duncan Chemical Co.
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PAR. 2. The respondent is now and for more than two years last
past has been engaged in the business of selling and distributing a
medicinal preparation designated as "Duncan's Ozon." In the
course and conduct of its business, respondent causes its said medic·
inal preparation, when sold, to be transported from its place of
business in the State of Missouri to the purchasers thereof located in
various States of the United States, other than the State of Missouri,
and in the District of Columbia. Respondent maintains, and at all
times herein mentioned has maintained, a course of trade in said
medicinal preparation in commerce among and between the various
States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated and is now disseminating, and haS
caused and is now causing the dissemination of, false advertisements
concerning its said product by' the United States mails, and by
various other means in commerce, as commerce- is defined in the
Federal Trade Commission Act; and respondent has also disseminated a,nd is- now disseminating, and has caused and is now causing
the dissemination of, false advertisements concerning its said product,
by various means, for the purpose of inducing and which are likely
to induce, directly or indirectly, the purchase of said product in commerce, as commerce is defined in the Federal Trade Commission Act.
Among and typical of the false, misleading, and deceptive statements
and representations contained in said false advertisements, disseminated and caused to be· disseminated, as hereinabove set forth, by
the United States mails, by advertisements in newspapers and
periodicals and by pamphlets, circulars, and other advertising
literature, are the following:

For • • • poison ivy, athlete's foot.
Now is the time of the year when your demand for coLD remedies should
begin to grow.
DUNCAN's ozoN is one of the best preventives and treatments of sot·e throat
and coughs, that is known. It is a natural household remedy and no familY
medicine chest can afford to be without a bottle.
At the first sign of approaching sore throat, this medicine can be applied
with a swab and instantly· relief is had, and in most cases, infection is stopped
and cold avoided.
By the same method of treatment it can be used as a couoH MEDICINE and in
most cases will stop a cough instantly.
Prescribed by physicians and hospitals.
Manufactured and distributed by
DUNCAN CHEMICAL CO.,

607 Delmonte Way,
St. Louis, Missouri.

OZ'ON CHEMLCAL CO., INC., Er.I1C.
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PAR. 4. Through the use of the foregoing representations, and
others of similar import not specifically set out herein, ~he respond~nt represents and has represented, directly or by implication, that
Its said preparation constitutes a cure or remedy and a competent and
effective treatment for colds, coughs, sore throat, athlete's foot, and
Poison ivy, and is an effective preventive of colds, coughs and sore
throat; that said 'preparation is recommended by physicians generally
and is in general use in hospitals. Respondent further represents
that it manufactures or compounds its said preparation.
,
PAR. 5. The aforesaid representations are grossly exaggerated,
false and misleading. In truth and in fact, respondent's preparation
does not constitute a cure or remedy nor a competent or effective
treatment for colds, coughs, sore throat, athlete's foot or poison ivy,
nor is said preparation an effective preventive of colds, coughs, or
sore throat. Said preparation is composed principally of pine oil,
and is of no substantial therapeutic value in either the treatment or ·
the prevention of any of the ailments or conditions mentioned. Said
Preparation is not recommended by physicians generally, nor is it in
general use in hospitals. Respondent does not manufacture or comPound said preparation but obtains said preparation from other
sources.
PAR. 6. The use by the respondent of the foregoing false and misleading advertisements, disseminated as aforesaid, has had and now
has the tendency and capacity to, and does, mislead and deceive
a substantial portion of the purchasing public into the erroneous
and mistaken belief that such representations are true, and to cause
the public, because of such erroneous belief, to purchase substantial
quantities of respondent's preparation.
. PAR. 7. The aforesaid acts and practices of the respondent as hereIn. alleged are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission A.ct.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission A.ct,
the Federal Trade Commission, on December 17, 1940, issued and
thereafter served its complaint in this proceeding upon the respondent, Ozon Chemical Co., Inc., a corporation, also trading as Duncan
Chemical Co., chnrging it with the use of unfair and deceptive acts
and practices in commerce in violation ·of the provisions of said act.
After the issuance of said complaint (no answer being filed by re435526M--42--vol.S3----78
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spondent), testimony and other evidence in support of and in opposition to the allegations of the complaint were introduced before
Robert S. Hall, a trial examiner of the Commission theretofore duly
designated by it, and such testimony and other evidence were duly
recorded and filed in the office of the Commission. Thereafter, the
proceeding regularly came on for final hearing before the Commission on the complaint, testimony and other evidence, report of the
trial examiner upon the evidence, and brief in support of the complaint (respondent not having filed brief and oral argument not
having been requested); and the Commission, having duly considered
the matter, and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS A.S TO THE FACTS
PARAGRAPH 1. Respondent, Ozon Chemical Co., Inc., is a corporation organized and doing business under and by virtue of the laws of
the State of Missouri .and having its principal place of business at
G07 Delmonte ·way, St. Louis, Mo. Respondent also trades under
the name Duncan Chemical Co.
PAR. 2. Respondent is now, and since May 1938 has been, engaged
in the sale and distribution of a medicinal preparation designated as
"Duncan's Ozon." In the course and conduct of its business respondPUt causes its preparation, when sold, to be transported from its place
of business in the State of Missouri to purchasers thereof located in
various other States of the United States, including, among others·,
the States of Illinois, Kentucky, Tennessee, and Alabama. Respondent maintains, and since May 1938 has maintained, a course of tntcle
in its preparation in commerce among and between the various States
of the United States.
PAR. 3. In the course and conduct of its business respondent advertises its preparation by means of advertisements inserted in newspapers which have general circulation among and between various
States of the United States. Respondent also makes use of circular
letters, which are sent by it through the United States mails to purchasers and prospective purchasers of its preparation. All of respondent's advertisements and advertising material are for the purpose of inducing, and are likely to induce, directly or indirectly, tlw
purchase of respondent~s preparation in commerce, as commerce is
defined in the Federal Trade· Commission Act. Among and typical
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of the statements and representations appearing in such advertisements and advertising material are the following:
For • • • polson ivy, athlete's foot.
Now is the time of the year when your demand for coLo remedies should
begin to grow.
0 UNOAN's ozoN is one of the best preYentlves and treatment of sore throat and
<'oughs, that is known. It is a natural household remedy and no family medicine
chest can at!ord to be without a bottle.
.
At first sign of approaching sore throat, this me!lirlne can be applieu with a
swab and instantly relief is had, anu In most cases, infection is stopped • • •.
By the same method of treatment it can be used as a coUGH MEDICINE and in
lllost cases will stop a cough instantly.

PAn. 4. Through the use of these statements and representations,
and others of similar import, the respondent represents and has represented, directly or by implication, that its preparation constitutes a
cure or remedy and a competent and effective treatment for colds,
coughs, sore throat, athlete's foot, and poison ivy, and that it is an
effective preventive of coughs and sore throat.
PAR. 5. Respondent's preparation is made from a certain kind or
'\'ariety of pine oil. The oil is made from long leaf yellow pine, being
steam distilled from the wood. The oil is removed from the wood
by subjecting the ground-up wood to the action of live steam. The
oil is volatilized along with the steam, after which it condenses.
PAn. 6. The expert testimony in the record shows, and the ·Commission finds, that respondent's preparation is a rubifacient or
c?unter-irritant, that it is aromatic, and possesses expectorant properhes to a slight degree. It also possesses antiseptic properties but not to
any substantial degree, and it is seldom prescribed by physicians for
th!lt purpose, there being other drugs which are much mare effective.
The preparation is of no therapeutic value in the treatment of
Poison ivy or athJete's foot. Athlete's foot is a fungus infection of
the skin and in order to treat the condition successfully it is necessary
to destroy the fungi. To do this the drug used must be able to
P_enetrate the dead skin which contains the fungi, and must be suffiCiently antiseptic to destroy the fungi. While pine oil is mildly
antiseptic and will penetrate the skin to a limited extent, these properties are insufficient to reach and kill all of the· fungi in the deeper
layers of the skin.
Nor is respondent's preparation of any therapeutic value in the
t:eatment of sore throat. Sore throat is caused by an infection
e1ther of the tonsils or the mucous membrane of the throat. The
Properties of pine oil are not sufficient to have any substantial effect
Upon the condition. Nor is pine oil an effective preventive of sore
throat.
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While certain pine oil products are sometimes incorporated in
cough remedies, they are usually combined with expectorants, sedatives, or other drugs, these being more effective than the pine oil
constituent. Used alone, pine oil has no therapeutic value in the
treatment of coughs in excess of such relief as may be afforded by
its expectorant' properties, which may tend to afford some comfort
to the patient. Pine oil is not an effective preventive of coughs.
Pine oil does not constitute a cure or remedy for colds, although
it is capable of affording some relief for the symptoms of colds.
PAR. 7. The Commission therefore finds that respondent's representations with respect to its preparation, as set forth in paragraphs
3 and 4 hereof, are grossly exaggerated, misleading, and deceptive,
and constitute false advertisements.
P .AR. 8. The Commission further finds that the use by respondent
of these false advertisements has the tendency and capacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous ang mistaken belief that respondent's preparation possesses
therapeutic properties and values which it does not in fact possess,
and the tendency and capacity to cause such portion of the public to
purchase substantial quantities of respondent's preparation as a result
of suc):t belief.
CONCLUSION

The acts and practices of the respondent as herein found are aU
to the prejudice of the public, and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comnu~
sion upon the complaint of the Commission (no answer having been
filed by respondent), testimony and other evidence taken before Robert S. Hall, trial examiner of the Commission theretofore duly designated by it, in support of and in opposition to the allegations of
the complaint, report of the trial examiner upon the evidence, and
brief in support of the complaint (respondent not having filed brief
and oral argument not having been requested); and the Commission
having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That the respondent, Ozon Chemical Co., Inc., a
corporation, also trading as Duncan Chemical Co., and its officers,
representatives, agents, and employees, directly or through any cor-
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Porate or other device, in connection with the offering for sale, sale
or distribution of its medicinal preparation designated "Duncan's
Ozon," or any preparation of substantially similar composition or
Possessing substantially similar properties, whether sold under the
same name or under any other name, do forthwith cease and desist
~rom di:rectly or indirectly :
b 1. Disseminating or causing to be disseminated any advertisement
Y means of the United States mails or by any means in commerce,
as "commerce" is defined in the. Federal Trade Commission Act,
'Which advertisement represents, directly or through inference:
(a) That said preparation constitutes a cure or remedy for, or
~ossesses any therapeutic value in the treatment of, sore throat, poison
lvy, or athlete's foot.
(o) That said preparation constitutes a cure or remedy for colds
or coughs, or that it possesses any therapeutic value in the treatment
<lf coughs in excess of such comfort as it may afford by reason of its
e~pectorant properties.
.
(o) That said preparation is an effective preventive of sore throat
or coughs.
b 2. Disseminating or causing to be disseminated any advertisement
. Y any means, for the purpose of inducing or which is likely to
Induce, directly or indirectly, the purchase in commerce, as "commerce" is defined in the Federal Trade Commission Act, of said
Preparation, which advertisement contains any of the representations
·
Prohibited in paragraph 1 hereof.
It is further ordered, That the respondent shall, within 60 days
~fter service upon it of this order, file with the Commission a report
~n Writing setting forth in, detail the manner and form in which it
as complied with this order.
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CONTINENTAL PREMIUM MART
C0:\1l'LAI::ST, FINDDIGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4462.

Complaint, Feb. 11, 1941-Deeision, Sept. 5, 1941

Where a corporation engaged in the competitive Interstate sale and distribU·
tlon of novelty jewelry, fountain pens, billfolds, knives, wearing apparel,
carnival supplles, lamps, p1·emium novelties and other merchandise, in·
<:Iu<ling three assortments of Its merchamlise so packed and assembled
us to lnvoh·e the use of a game of chance, gift enterprise, or lotterY
scheme when sold and distributed to the consumer, and which consisted
of a large cardboard carton enclosing a pull card and a number of
smaller cartons, each containing an article of merch'andise, and benring
on the end a number, function of which was to determine the chance
recipient of the p11rticular article, dependent upon the securing o! the
corresponding number from the pull card so that which of such articlesman~· of greater retail value than the 10 cents paid for a chancepurchaser received was determined wholly by lot- ·
Sold such' assortments, directly or Indirectly, to dealers and retailers by wbolll
they were exposed for sale and sold to the purchasing public in accordance
with the aforesaid sales plan, and thet·eby supplied to and placeu in
the hands of others the means of conducting lotteries In the sale and
distribution of its merchandise, eoutnu·y to an established public policY
of th~ United States Government and in violation of ct·imlnal laws, and
in competition with many who are unwilling to use any sales methods
involving chance or contrary to public policy, nnd refrain therefrom;
Witb the result that runny dealers In and ultimate consumers of said mer·
chamlise were attracted by Its said sales plans, and were thereby induced
to buy Its said merchandise ln·preference to that of aforesaid competitors.
with effect of unfairly diverting trade to it from 'them; to the substantial
Injury of competition in commerce:
Held, That such acts and practices, under the circumstances set forth, were
all to tbe prejudice and injury of the public and competitors, and con·
stituted unfair methods of competition in commerce anu unfair acts and
practices therein.

Before Mr. John W. Addiso-n, trial examiner.
Mr. D. 0. Da,niel for the Commission.
Mr. Josepl~ ll. Bilan,~ky, of Milwaukee, "Wis., for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission .Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reasm1 to believe that Continental Pre·
mium l\Iart, a corporation, hereinafter referred to as respondent,
has violated the proYisions of said act and it appearing to the Corn·
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:mission that a proceeding by it in respect thereof would be in the
interest of the public, hereby issues its complaint stating its charges
in that respect as follows:
P ARAORAl'H 1. Respondent, Continental Premium l\Iart, is a corporation organized and existing under and by virtue of the laws of
the State of 'Visconsin, with its principal office and place of business
~ocated at 822 North Third Street, Milwaukee, 'Vis. Respondent
Is now vnd for more than 3 years last past has been engaged in the
~ale and distnbution of novelty jewelry, fountain pens, bill folds,
knives, wearing apparel, carnival supplies, lamps, premium novelties,
and oth~r merchandise to dealers and other purchasers. Respondent
causes and has caused said merchandise when sold to be transported
from its aforesaid place of business in the State of .,Visconsin to
PUrchasers thereof at their respective points of location in the various
States of the United States and in the District of Columbia. There
is now and for more than 3 years last past has been a course of trade
by said respondent in such merchandise in commerce between and
arnong the various States of the United States and in the District
?f Columbia. In the course and conduct of its business respondent
~s and has been in competition with other corporations and with
Jndividuals and partnerships engaged in the sale and distribution
of like or similar merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
Paragraph 1 hereof, respondent se11s and has sold to dealers and other
Purchasers certain assortments of said merchandise so packed and
assembled as to involve the use of a game of chance, gift enterprise,
or lottery scheme when said merchandise is sold and distributed to
the purchaser or consumer thereof. One of the said assortments is
and has been sold and distributed to the purchasing public in sub~tantially the following manner.
.
This assortment consists of a large cardboard carton in which is
contained a number of smaller cartons, each of which smaller cartons
contains an article of merchandise and on the end of each of said
srnaller cartons there appears a number. One end of said large cart9n is so constructed as to constitute a device commonly known as a
Pull card. Said pull card contains a number of partially perforated
Pull tabs and on the reverse side of each of said tabs there appears
a number which corresponds to the number appearing on the end of
one of said smaller cartons. Sales are 10 cents each and each purchaser pulls one of said tabs from the pull card. The purchaser is
entitled to and receives the smaller carton bearing the number which
corresponds to the number appearing on the reverse side of the tab
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pulled by such purchaser. The numbers on the reverse sides of said
tabs are effectively concealed from purchasers and the prospective
purchasers until selections have been made and the tabs have been
separated or removed from the said card. Many of the said articles
of merchandise contained in this assortment have a normal retail
value greater than 10 cents. The fact as to which of said articles of
merchandise a purchaser is to receive and whether or not he receives
an article of merchandise of greater retail value than the amount
to be paid therefor are thus determined wholly by lot or chance .
. Respondent sells and distributes, and has sold and distributed,
various assortments of its merchandise, together with devices for use
in the sale or distribution of such merchandise, to the purchasing
public by means of a game of chance, gift enterprise or lottery scheme
but the sales plans or methods employed in connection with each of
said assortments are substantially the same as the sales plans or
methods hereinabove described, varying only in detail.
PAR. 3. Retail dealers who purchase respondent's said assortments
of merchandise, either directly or indirectly, expose for sale and sell
the same to the purchasing public in accordance with the aforesaid
sales plans or methods. Respondent thus supplies to, and places in
the hands of, others the means of conducting lotteries in the sale
and distribution of his merchandise in accordance with the sales plans
or methods hereinabove described. The use by respondent of said
sales plans or methods in the sale of its merchandise, and the sale
of said merchandise by and through the use thereof and by the aid
of said sales plans or methods, is a practice of a sort which is con·
trary to an established public policy of the Government of the United
States and in violation of criminal laws.
PAR. 4. The sale of. merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much leSS
than the normal retail price thereof. Many persons, firms, and cor·
porations who sell and distribute merchandise in competition with
respondent, as above alleged, are unwilling to adopt and use said
sales plans or methods or any sales plans or methods involving a
game of chance or the sale of a chance to win something by chance
or any other sales plans or methods that are contrary to public policy,
and such competitors refrain therefrom. Many dealers in and ulti·
mate consumers of said merchandise are attracted by said sales plans
or methods employed by respondent and the element of chance in·
volved therein and are thereby induced to buy respondent's mer·
chandise in preference to merchandise offered for sale and sold by
said competitors of respondent who do not use the same or equivalent
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sales plans or methods. The use of said sales plans or methods by
respondent because of said game of chance has a tendency and capacity to and does unfairly divert trade to respondent from its said
competitors who do not use the same or equivalent sales plans or
methods and as a result thereof substantial injury is being and has
been done by respondent to competition in commerce between and
among the various States of the United States and in the District
of Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on February 11, 1941, issued and on
February 12, 1941, served its complaint in this proceeding upon the
respondent, Continental Premium Mart, a corporation, charging it
~ith the use of unfair methods of competition and unfair and decephve acts and practices in violation of the provisions of said act. On
March 21, 1941, respondent filed its answer in this proceeding. A
hearing was held in this matter on June 5, 1941, at which time a
stipulation as to the facts, entered into by and between counsel for
the Commission and counsel for the respondent, was· read into the
record and certain testimony was introduced by respondent. The
filing of briefs and the presentation of oral ~argument in support of
8 nd in oposition to the allegations of said complaint were waived.
'!'hereafter this proceeding came on for final hearing before the Commission on said complaint, answer, stipulation and testimony, and
the Commission having duly considered the same and being now
~u]]y advised in the premises finds that this proceeding is in the
. ~nterest of the public and makes this its findings as to the facts and
lts conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Continental Premium Mart, is a corporation organized· and existing under and by virtue of the laws of
the State of 'Wisconsin, with its principal office and place of business
located at 822 North Third Street, Milwaukee, ·wis. Respondent is
now, and for more than 3 years last past has been, engaged in the
sale and distribution of novelty jewelry, fountain pens, bill folds,
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knives, wearing apparel, carnival supplies, lamps, premium novelties,
and other merchandise to dealers and other purchasers. Respondent
causes and has caused said merchandise when sold to be transported
from its aforesaid place of business in the State of Wisconsin to
purchasers thereof at their respective points of location in the various
States of the United States and in the District of Columbia. There
is now, and for more than 3 years last past has been, a course of trade
by said respondent in such merchandise in commerce between and
among the various States of the United States and in the District of
Columbia. In the course and conduct of its business respondent is
and. has been in competition with other corporations and with individuals and partnerships engaged in the sale and distribution of
like or similar merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold to dealers and
· other purchasers three assortments of said merchandise so packed and
assembled as to involve the use of a game of chance, gift enterprise,
or lottery scheme when said merchandise is sold and distributed to
the purchaser or consumer thereof. Such assortments were and are
known as "Captain Kidd's Bazaar," "Trading Post" and "Play Ball"
and are and have been sold and distributed to the purchasing public
·in substantially the following manner:
Each of said assortments consists of a large cardboard carton in
which is contained a number of smaller cartons, each of which
smaller cartons contains an article of merchandise and on the end of
each of said smaller cartons there appears a number. One end of
said large carton is so constructed as to constitute a device commonly
known as a pull card. Said pull card contains a number of partiallY
perforated pull tabs and on the reverse side of each of said tabs there
appears a number which corresponds to the number appearing on
the end of one of said smaller cartons. Sales are 10 cents each and
each purchaser pulls one of said tabs from the pull card. The purchaser is entitled to and receives the smaller carton bearing the number which corresponds to the number appearing on the reverse side
o£ the tab pulled by such purchaser. The numbers on the reverse
sides of said tabs are effectively concealed from purchasers and the
prospective purchasers until selections have been made and the tabs
have been separated or removed from the said card. Many of the
said articles of merchandise contained in this assortment have a
normal retail value greater than 10 cents. The facts as to which
o£ said articles of merchandise a purchaser is to receive and whether
or not he receives an article o£ merchandise of greater retail value
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than the amount he paid therefor are thus determined wholly by lot
or chance. The said assortments, when purchased by respondent,
Were pa,cked and assembled as above described.
·
PAn. 3. The Commission finds that retail dealers who purchase
r~spondent's said assortments of merchandise, either directly or in, ~lrectly, expose for sale and sell the same to the purchasing public
In accordance with the aforesaid sales plans or methods. Respondent thus supplies to, and places in the hands of, others the means of
~onducting lotteries in the sale and distribution of its merchandise
ln accordance with the sales plans or methods hereinabove described.
The use by respondent of said sales plans or inethods in the sale
of its merchandise, and the sale of said merchandise by and through
the use thereof and by the aid of said sales plans or methods, is a
Practice of a sort which is contrary to an established public policy
of the Government of the United States and in violation of criminal
laws.
PAR. 4. The Commission finds that the sale of merchandise to
the purchasing public in the manner above described involves a game
of chance or the sale of a chance to procure an article of merchandise
at a price much less than the normal retail price thereof. Many
persons, firms, and corporations who sell and distribute merchandise
lh competition with respondent, as above described, are unwilling to
adopt and use said sales plans or methods or any sales plans or
lllethods involving a game of chance or the sale of a chance to win
sotnething by chance or any other sales plans or methods that are
~ontrary to public policy, and such competitors refrain therefrom.
• Inny dealers in, and ultimate consumers of, said merchandise are
attracted by said sales plans or methods employed by respondent and
the element of chance involved therein and are thereby induced to buy
respondent's merchandise in preference to merchandise offered for
sale and sold by said competitors of respondent who do not use the
satne or equivalent sales plans or methods. TI1e use of said snJes plans
or :methods by respondent because of said game of chance has a tendency and capacity to and does unfairly divert trade to respondent
from. its said competitors who do not use the same or equivalent sales
Plans or methods and, -as a result thereof, substantial injury is being
and has been done by respondent to competition in commerce between
and among the various States of the United States and in the District
of Columbia.
·
CO~CLUSIO~

The aforesaid acts and practices of respondent, as herein found, are
al] to the prejudice and injury of the public and of respondent's com-
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petitors and constitute unfair methods of competition in commerce
and unfair acts and practices in commerce within the intent anil
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
a stipulation as to the facts entered into by and between counsel for
the Commission and counsel for the respondent and certain testimony
jntroduced by respondent, and the Commission having made its
findings as to the facts and conclusion that said respondent has violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Continental Premium Mart, a
corporation, its officers, representatives, agents, and employees directly or through any corporate or other device in connection with
the offering for sale, sale and distribution of novelty jewelry, fountain
rens, bill folds, knives, wearing apparel, carnival supplies, lamps,
premium novelties or any other merchandise in commerce, as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and desist from :
1. Selling or distributing any merchandise so packed and assembled
that sales thereof are to be made or may be made by means of a
lottery, gaming device, or gift enterprise. ·
2. Supplying to or placing in the hands of others, assortments of
any merchandise, together with push or pull cards or any other
device, which said push or pull cards or other device are to be used
or may be used in selling or distributing said merchandise to the
public by means of a game of chance, gift enterprise, or lotterY
scheme.
3. Supplying to or placing in the hands of others push or pull
cards
other devices either with assortments of merchandise or
separately which said push or pull cards or other devices are to be
used o.r may be used in selling or distributing such merchandise to
the public by means of a game of chance, gift enterprise, or lottery
scheme.
4. Selling or otherwise distributing any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It ia further ordered, That the respondent shall within 60 days
after service upon it of this order, file with the Commission a rep~:t
in writing, setting forth in detail the manner and form in which 1t
has complied with this order.
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THE MATTER OF

W. HILLYER RAGSDALE, ANNIE M. RAGSDALE, MARSHALL D. RAGSDALE, AND IDA J. ·RAGSDALE, DOING
BUSINESS AS '\V. HILLYER RAGSDALE, W. HILLYER
RAGSDALE, INC., AND RAGSDALE CANDIES
COI\I:PLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, l'i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4472.

Complaint, Mar. 19, 1941-Decision, Sept. 5, 1941

Where four Individuals engaged In interstate sale and distribution of outfits•.
courses of instruction, supplies, and material represented to give men
and women an opportunity to establish themselves in the business of making
and selling home-made candy; In letters and circulars, and in advertisements in perlodicals(a) Represented and Implied that their outfits and instruction afforded an
opportunity to all, regardless of prior training and experience or amount
Of their capital, to enter the business of making and selling home-made
candies, and that, upon the purchase of such outfits and instruction, all
such men and women, would thereby and by reason of their help, be
enabled to set themselves up In a profitable business, which could be operated from or in the home;
(b) Represented and implied that through the use of such method and Instruction and the assistance which they gave by mail, and the equipment and
supplies which they furnished, all such men and women were assured by
them of success in the candy business and of a steady income and profits
from the start, whether they took up such occupation as a part-time or
full-time business ;
(c) Represented and implied that the equipment and supplies which they
furnished were the same as, and Included, all the professional confectioners'
tools, equipment, supplies, and materials, used in the most modern homemade candy kitchens, and required In making borne-made candy and
Preparing it for sale, except certain inexnenslve materials; and
(d) Represented and Implied that a purchaser of their outfits nnd instruction
Would have nothing else to buy at the start, except "sugar, flavoring, etc."represented by them to be only inexpensive minor items-inasmuch as they
furnished sufficient tools,· supplies and raw materials, except such "inexPensive items," to make over $40 worth of candy, which they represented
F' to be enough to give the purchaser a good start;
ll.cts being the instruction and equipment which they furnished were not sufficient to assure the acquisition of the neces~;ary skill in the manufactUl'ing
and merchandising of candy, or to permit a person having such skill to put'
into operation and operate nn establishment in which enough candy could
be made to meet the requirements of such business, or to supply candy ·
that could be sold for enough money to assure a successful bu!>iness or the
earning of a steady income; the tools and equipment furnished by them did
not include all those necessary to make home-made candy and prepare it
for sale, but much additional expensive equipment would be necessary; the
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raw matPrials not furnished by them were not inexpensl~e but relativelY
expensive, and those furnished were not sufficient to enable the purchaser
to make, even after the addition of materials not furnished, enough candy to
start a business from which $--!0 ot· any· other definite amount could be
earned In any given length of time, since such candy, like all fresh home·
made candy, would be subject to deterioration from fermentation and Orying
out, if not pt·operly made or promptly sold; other factors, not lndicated in
their representations, enter into the difficulty of selling such candy; and
their representations as to the opportunity affot·ded and certainty of success
as above set forth had no basis in fact; and
(e) Falsely represented and implied that a large number of men and women
bad, by following their inethod, achieved success in the candy business and
made a good steady income and profits, both as a part-time and as a full·
time business; whieh statemt>nt, considering the number who had purchased
their course, was without basis In fact;
Capacity, tendency and effect of which acts and practices were to mislead and
decei>e a substantial pot·tion of the purchasing public Into the erroneous
belief that said rt>presentatlons and implications were true, and to cause
many members of said public, because of such belief, to purchase their
outfits, courses of instruction, supplies and materials:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudiee of the public and constituted unfair and deceptive acts ond
practices in commerce.

Defore Mr. lV. lV. Sheppard, trial examiner.
Mr. D. E. lloopinga.rner for the Commi;;;sion.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that vV. Hillyer Rags·
dale, Annie M. Ragsdale, Marshall D. Ragsdale, and Ida J. Rags·
dale, individually and doing business under the names and styles of
\V. Hillyer Ragsdale, \V. Hillyer Ragsdale, Inc., and Ragsdale Can·
dies, hereinafter referred to as respondents, have violated the pro·
visions of said act, and it appearing- to the Commission that a
proceeding by it in respect thereof would be in the public interest~
hereby issues its complaint, stating its charges in that respect a~
follows:
PARAGRAPII 1. Respondents, \V. Hillyer Ragsdale, Annie M. Rags·
dale, Marshall D. Ragsdale and Ida J. Ragsdale, are individuals
trading and doing business under the names and styles of \V. Hillyer
Ragsdale, \V. Hillyer Ragsdale, Inc., and Ragsdale Candies, with
their office and principal place of business at 307 North Walnut
Street in the city of East Orange, State of New Jersey.
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For more than 2 years last past respondents have been, and are
now, engaged in the sale and distribution of outfits, courses of instruction, supplies, and materials which are represented by respondents to give men and women an opportunity to establish for themselves and in their homes the business of manufacturing and merclumdising home-made candy. In the course and conduct of said busines!'
respondents have been and are now causing their said outfits, course~
of instruction, supplies and materials, when sold, to be transported
from their said place of business tn the State of New Jersey to
purchasers thereof located in various States of the United States and
in the District of Columbia. Respondents maintain, and at all times
lllentioned herein have maintained, a course of trade in their said
outfits, courses of instruction, supplies and materials in commerce
among and between the various States of the United States and in
, the District of Columbia.
PAR. 2. In the course and conduct of their said business and for
the purpose of inducing the purchase of their said outfits, courses
of instruction, supplies and materials, respondents, by means of letters and circulars and by m~ans of advertisements appearing in magazines and periodicals, all of which were circulated between and
among the various States of the United States and in the District
of Columbia, have made various representations with respect to their
said outfits, courses of instruction, supplies and materials. Among
said representations are the following:
(a) '\Ve help start you in business, furnishing outfits and instruction, operatIng "Specialty Candy Factory" home. Men-women opportunity to earn good
steady income. All or spare time.
(b) Profits in "Specialty Candies" In a business for both men and women.
(c) A Ragsdale "New System Specialty Candy Factory" wiJl help set you
np in a business of your own almost immediately.
(d) By the Ragsdale Original Method, your home kitchen, ~>pare room or
basement can be fitted up as a complete candy work-shop or candy studio.
(e) Dy using the methods as outlined in our instruction, you should be assured of a cash income daily.
(f) With our personal assistance by mail, it will be next to impossible for
You to fail to make money.
(g) Only a few pounds sold daily will net you a good income.
(h) By the Ragsdale method you should begin rnnking and selling the dP!Ieious Spedalty Candies within a few days after starting.
"
(i) A Ragsdale "New System Specialty Candy Factory" makes it possible
to turn your spare time into cash profits.
(j) You should brgin to make money almost fr·om the first day you start.
(k) C9mplete course In professional and home-made candy manufacturingprofessional confectioners' big outfit of tools-professional confectioners' outfit
of materials nnd supplies.
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(I) Professional confectioners' big tool outfit. This outfit consists of the
following standard full-size professional equipment, the same as used in the
best candy factories and candy kitchens. It should not be confused with cheap
borne candy outfits.
(m.) To further help you get a quick and successful start in this profitable
business with the least possible outlay of money, we are going to ship sutficient
supplies and raw materials with the course and outfits, free of extra cost, to
help make over $40.00 worth of candy. A list of these supplies Is enclosed with
this letter. There will be nothing else to buy at the start except sugar, flavorIngs, etc. These you may already have in your home. You should begin to
make and sell candy at a large profit from the first week.
(n) The supplies and tools which we furnish free of extra cost with the
coarse and outfits will help make up over $40.00 worth of candy. This will
give you a good start and enable you to buy future supplies in large quantitieS.
(o) The successful operators of our "New System Specialty Candy Factories"
are di~ided into two classes-men and women who are making candy during
their spare time at home to earn extra money, and those who have taken up
the work of a permanent full-time business. Whichever plan you choose you
cannot go wrong.
(p) These people are making money through the Ragsdale original methOd
of candy making.

Through the statements, claims and representations aforesaid, and
others of similar import and meaning not herein set out, respondents
have represented and implied that their outfits and instruction afford
an opportunity to all men and women, regardless o£ their prior
training and experience or the amount o£ their capital, to enter the
business of making and selling home-made candies; that all such
men and women, upon the purchase o£ such outfits and instructions,
will thereby and by reason o£ respondents' help be enabled to set
themselves up in a profitable business; that by respondents' method
of making and selling candy, such business can be operated from or
in the home; and by use o£ such method as outlined in their instruc·
tion and by reason of their outfits and instruction, and the assistance
which they give by mail, and the equipment, tools, supplies and raW'
materials which they furnish with their instruction, all such, men
and women are assured by respondents o£ success in the candy busi·
ness and of a steady income and profits from the start, whether they
take up such business as a part-time or a full-time business.
Respondents have also represented and implied that the tools,
equipment, supplies and materials that they furnish are the same as,
and include, all the professional confectioners' tools, equipment, sup·
plies, and materials, except certain inexpensive materials, used in
the most modern home-made candy kitchens and that are required in
the making of home-made candy and the preparing of it for sale.
Respor1dents have also represented and implied that a purchaser
of their outfit& and instruction will have nothing else to buy at the
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start, except "sugar, flavoring, etc.," which have been represented by
respondents to be only inexpensive minor items, inasmuch as they
also furnish, free of extra cost, sufficient tools, supplies and raw materials, except said inexpensive items, to make over $40.00 worth
of candy. which respondents have represented to be enough candy to
give the purchaser a good start in the candy business.
Respondents have also represented and implied that a large number
of the men and women who have purchased their course of in·struction, have, by following their method of making and selling
-candy, achieved success in the candy business and, made a good
steady income and profits, making and selling candy, both as a
part-time and as a full-time business.
PAR. 3. There is no basis in fact for the many and various assurances that respondents give men and women that they can enter,
or that there is an opportunity of entering, the candy business, by
beginning in such limited way, suggested by respondents, or that
·~Uch opportunity is afforded by respondents' furnishing outfits and
lnstructions, or that they are thereby helped to start in business,
·or that by respondents' help they can set themselves up in a profitable business, or that by respondents' method of making and selling
candy such business can be operated £rom or in the home, or that
~y following respondents' methods, or by reason of their outfits and
lllstruction, or the assistance given by mail, or the equipment, tools,
supplies and materials furnished, they can, or will, become successful
in the candy business, or make a steady income, or profits, either
as a part-time or as a full-time business.
The ontfits and instruction, equipment, tools, supplies, and rnw
lnaterials which respondents furnish are not sufficient, taken separately or as a whole, to assure the acquisition of the necessary skill
in the manufacturing and merchandising of candy. They. are not
sufficient to permit a person having the necessary skill in the making
.and selling of candy to put into operation and operate an establishment in which sufficient candy can be made to meet the requireInents of such business. They are not sufficient to supply enough
candy that can be sold for enough money to assure the successful
beginning of a candy business or the earning of a steady income.
The tools and equipment furnished by respondents are not the
same, and do not include, all the tools and equipment necessary to
Inake home-made candy and prepare such candy for sale. Much
<tdditional expensive equipment would be necessary. All the equiplll.ent, tools, supplies and materials furnished by respondents have
.a value of not to exceed $2.50. The raw materials which are not
furnished by respondents are not inexpensive but are re!atively ex435526m--42--voi.33----79
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pensive. The supplies and raw materials that respondents furnish
are not sufficient to enable the purchaser to make, even after the
addition of materials not furnished, enough candy to start a business from which $40 or any other definite amount can be earned
in any given length of time. Such candy, like all fresh home-made
candy, would be subject to becoming stale and hard and to deterioration from fermentation and drying out, i:f not properly made, or if
not promptly sold. Other factors, which are not indicated in respondents' representations, enter into the difficulty of selling such
candy.
There is also no basis in fact for respondents' statement that a
large number of the men and women who have purchased their course
of instruction, considering the number that have purchased it, have,
by following their method of making and selling candy, achieved
success in the candy business or made a steady income, making and
selling candy, either as a part-time or as a full-time business.
The aforesaid representations and implications made and published by respondents as aforesaid are grossly exaggerated, false,
misleading, and deceptive.
PAR. 4. The use by respondents of the acts and practices hereinabove mentioned in connection with the sale and distribution of their
outfits, courses of instruction, supplies and materials, in commerce,
has the capacity and tendency to, and does, mislead and deceive a
substantial portion of the pu~chasing public into the erroneous and
mistaken belief that said representations and implications are true,
and causes many members of the purchasing public, because of said
mistaken and erroneous belief, . to purchase respondents' outfits,
·courses of instruction, supplies and materials.
PAR. 5. The aforesaid acts and practices of respondents as herein
alleged are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 19th day of March 1941,
issued and served its complaint in this proceeding·upon said respondents, ,V. Hillyer Ragsdale, Annie 1\I. Ragsdale, Marshall D. Ragsdale, and Ida J. Ragsdale, individually and doing business under the
Hillyer Ragsdale, Inc.,
names and styles of W. Hillyer Ragsdale,
and Ragsdale Candies, charging them with the use of unfair and
deceptive acts and practices in commerce in violation of the provisions of said act. On April 8, 1941, the respondents filed their

,V.
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in this proceeding. Thereafter, a stipulation was entered
Into by and between counsel for the Commission and the respondents 1
Marshall D. Ragsdale, acting for himself, and W. Hillyer Ragsdale,
~cting for himself, and Annie 1\:I. Ragsdale and Ida J. Ragsdale, subJect to the approval of the Commission, whereby it was stipulated
and agreed that a statement of facts thereupon read into and made a
Part of the record in this proceeding, may be taken as the facts in
this proceeding and in lieu of testimony in support of the charges
stated in the complaint, or in opposition thereto, and that the said
Commission may proceed upon said statement of facts to make its
report, stating its findings as to the facts and its conclusion based
thereon and enter its order disposing of the proceeding without the
Presentation of argument or the filing of briefs or of a report upon
t~e evidence by the trial examiner. Thereafter, this proceeding
regularly came on for final h_earing before the Commission on said
complaint, answers and stipulation, said stipulation having been approved and accepted and made a part of the record, and the Com-·
~ission having duly considered the same and being now fully advised]
ln the premises, finds that this proceeding is in the interest of the
Public and makes its findings a~ to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH

1. Respondents, "\V. Hillyer Ragsdale, Annie l\L Rags-

~ale, Marshall D. Ragsdale and Ida J. Ragsdale, are individuals trad-

Ing and doing business under the names and styles of "\V. Hillyer Ragsdale, "\V. Hillyer Ragsdale, Inc., and Ragsdale Candies, with their
c.ffice and principal place of business ·at 307 North ·walnut Street in
the city of East Orange, State of New Jersey.
For more than 2 years last past respondents have been, and are
~ow, engaged in the sale and distribution of outfits, courses of instruction, supplies and materials which are represented by respondents to
¥ive men and women an opportunity to establish for themselves and
ln their homes the business of manufacturing and merchandising
home-made candy. In the course and conduct of said business
respondents have been and are now causing their said outfits, courses
of instruction, supplies and materials, when sold, to be transported
from their said place of business in the State of New Jersey to purchasers thereof located in various States of the United States and in
the District of Columbia. Respondents maintain, and at all times
mentioned herein have maintained, a course of trade in their said
outfits, courses of instruction, supplies and materials in commerce
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among and between the various States of the United States and in
the District of Columbia.
P A.R. 2. In the course and conduct of their said business and for
the purpose of inducing the purchase of their said outfits, course of
instruction, supplies, and materials, respondents, by means of letters
;and circulars and by means of advertisements appearing in magazines
and periodicals, all of which were circulated between and among the
various States of the United States and in the District of Columbia,
have made various representations with respect to their said outfits,
courses of instruction, supplies and materials. Among said repre·
sentations are the following:
(a) We help to start you in business, furnishing outfits and instruction, oper·
ating "Specialty Candy Factory" home. Men-women opportunity to earn
good steady income. All or spare time.
(b) Profits in "Specialty Candies" in a business for both men and women.
(c) A Ragsdale "New System Specialty Candy Factory" will help set you uP
in a business of_ your own almost immediately.
(d) By the Ragsdale Original Method, your home kitchen, spare room or
basement can be fitted up as a complete candy work-shop or candy studio.
(e) By using the methods as outlined in our instruction, you should be
assured of a cash income daily.
(f) With our personal assistance by mail, it will be next to impossible for you
to fail to make money.
(g) Only a few pounds sold daily will net you a good income.
(h) By the Ragsdale method you should begin ma-king and selling the delicioUS
Specialty Candies within a few days after starting.
(!) A Ragsdale "New System Specialty Candy Factory" makes it possible to
turn your spare time into cash profits.
(j) You should begin to make money almost from the first day you start.
(k) Complete course in professional and home-made candy manufacturing-professional confectioners' big outfit of tools-professional confectioners' outfit
of materials and supplies.
(I) Professional confectioners' big tool outfit. This outfit consists of tbe
following standard full-size professional equipment, the same as used in the best
candy factories and candy kitchens. It should not be confused with cheap hoiile
candy outfits.
(m) To further help you get a quick and successful start in this profitable
business with the least possible outlay of money, we are going to ship sufficient
supplies and raw materials with the course and outfits, free of extra cost, to
help make over $40.00 worth of candy. A list of these supplies is enclosed with
this letter. There will be nothing else to buy at the start except sugar, flavoringS.
etc. These you may already have in your home. You should begin to malce and
sell candy at a large profit from the first week.
( n) The supplies and tools which we furnish free of extra cost with the
course and outfits will help make up over $40.00 worth of candy. This will
give you a good start and enable you to buy future supplies in large quantities.
( o) The successful operators of our "New System Specialty Candy Factories"
ttre divided into two cla!'!ses-men and women who are making candy cturing
their spare time at home to earn extra money, and those who have taken up tbe
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work of a permanent full-time business. Whichever plan you choose you cannot
ko wrong.
(p) These people are making money through the Ragsdale original method of
~~~~
.

Through the statements, claims and representations aforesaid, and
others of similar import and meaning not herein set out, respondents
hav-e represented and implied that their outfits and instruction afford
·~n opportunity to all men and women, regardless of their prior trainIng and experience or the amount of their capital, to enter the business
of making and selling home-made candies; that all such men and
Women, upon the purchase of such outfits and instruction, will thereby
~nd by reason of respondents' help be enabled to set themselves up
ln a profitable business; that by respondents' method of making and
selling candy, such business can be operated from or in the home;
and by use of such method as outlined in their instruction and by
r~ason of their outfits and instruction, and the assistance which they
giv-e by mail, and the equipment, tools, supplies, and raw materials
Which they furnish with their instruction, all such men and women are
assured by respondents of success in the candy business and of a
~te~dy income and profits from the start, whether they take up such
Usmess as a part-time or a full-time business,
Respondents have also represented and implied that the tools,
equipment, supplies and materials that they furnish are the same
as, and include, all the professional confectioners' tools, equipment,
~Upplies, and materials, except certain inexpensive materials, used
~n the most modern home-made candy kitchens and that are required
ln the making of home-made candy and the preparing of it for sale.
Respondents have also represented and implied that a purchaser
Of their outfits and instruction will have nothing else to buy at the
start, except "sugar, flavoring, etc.," which have been represented
by respondents to be only inexpensive minor items, inasmuch as
they also furnish, free of extra cost, sufficient tools, supplies and raw
:materials, except said inexpensive items, to make over $40.00 worth of
c~ndy, which respondents have represented to be enough candy to
giv-e the purchaser a good start in the candy business.
Respondents have also represented and implied that a large number
0
,f the men and women who have purchased tpeir course of instruction, have, by following their method of making and selling candy,
achieved success in the candy business and made a good steady income
and profits, making and selling candy, both as a part-time and as
a full-time business.
PAR. 3. There is no basis in fact for the many and various assurances that respondents give men and women that they can enter,
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or that there is an opportunity of entering, the candy business, by
beginning in such limited way, suggested by respondents, or that
such opportunity is afforded by respondents' furnishing outfits and
instructions, or that they are thereby helped to start in business, or
that by respondents' help they can set themselves up in a profitable
business, or that by respondents' method of making and selling candy
such business can be operated from or in the home, or that by following respondents' method, or by reason of their outfits and instruction, or the assistance given by mail, or the equipment, tools, supplies
and materials furnished, they can, or will, become successful in the
candy business, or make a steady income, or profits, either as 8
part-time or as a full-time business.
The outfits and instruction, equipment, tools, supplies and raw
materials which respondents furnish are not. sufficient, taken separately or as a whole to assure the acquisition of the necessary skill
in the manufacturing and merchandising of candy. They are not
sufficient to permit a person having the necessary skill in the making
and selling of candy to put into operation and operate an establishment in which sufficient candy can be made to meet the requirements
of such business. They are not sufficient to supply enough candY
that can be sold for enough money to assure the successful beginning
of a candy business or the earning of a steady income.
The tools and equipment furnished by reSpondents do not include
all the tools and equipment necessary to make home-made candy
and prepare such candy for sale. Much additional expensive equipment would be necessary. The raw materials which are not furnished
by respondents are not inexpensive but are relatively expensive. The
~Supplies and raw materials that respondents furnish are not sufficient
to enable the purchaser to make, even after the addition of materials
not furnished, enough candy to start a business from which $40 or
any other definite amount can be earned in any given length of time.
Such candy, like all fresh home-made candy, would be subject to
becoming stale and hard and to deterioration from fermentation and
drying out, if not properly made, or if not promptly sold. Other
factors, which are not indicated in respondents' representations, enter
into the difficulty of selling such candy.
There is also no basis in fact for respondents' statement that a
large number of the men and women who have purchased their
course of instruction, considering the number that have purchased it,
have, by following their method of making and selling candy achieved
success in the candy business or made a steady income, making and
selling candy, either as a part-time or as a full-time business.
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The aforesaid representations and implications made and published by respondents as aforesaid are grossly exaggerated, false,
misleading, and deceptive.
PAn. 4. The use by respondents of the acts and practices hereinabove mentioned in connection with the sale and distribution of
their outfits, courses of instruction, supplies, and materials, in commerce, has the capacity and tendency to, and does, misl~ad and
deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that said representations and implications
are true, and causes many members of the purchasing public, because
of said mistaken and erroneous belief, to purchase respondents' outfits, courses of instruction, supplies and materials.
CONCLUSION

The aforesaid acts and practices of the respondents as herein
found are all to the prejudice of the public and constitute unfair
and deceptive acts and practices in commerce, within the intent and
:meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answers of the respondents and a stipulation entered into by and between counsel for
the Commission and the respondents, wherein it was stipulated and
agreed that a statement of facts thereupon read into and made a
Part of the record in this proceeding may be taken as the facts in
this proceeding and in lieu of testimony in support of the charges
stated in the complaint, or in opposition thereto, and that the Comtnission may proceed upon such statement of facts to make its report,
stating its findings as to the facts and its conclusion based thereon
a.nd enter its order disposing of the proceeding without the presentation of ~rgument or the filing of briefs or of a report upon the evidence by the trial examiner, and the Commission having made its
findings as to the facts and its conclusion that said respondents have
Violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondents, 1V. Hillyer Hagsdale, Annie
M. Ragsdale, Marshall D. Ragsdale, and Ida J. Ragsdale, individually and doing business under the names and styles of 1V. Hillyer
:nagsdale, W. Hillyer Ragsdale, Inc., and Ragsdale Candies, or under
a?y other t.rage name, their representatives, agents, and employees,
dltectly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of courses of instruction
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for making candy or o£ ·supplies or materials intended for use in
making candy, in commerce, as commerce is defined in the Federal
Trade Commission Act, do forthwith cease and desist:
1. Representing that men and women who purchase respondents'
outfits and instructions are afforded thereby an opportunity to enter
the business of making and selling home-made candies; or that they
will be enabled thereby and by respondents' help, to set themselves
up in a profitable business; or that, through respondents' method
of making and selling candy, such business can be operated success·
fully £rom or in the home; or that by the use o£ such method, or by
reason of such outfits or instructions, or by the assistance given to
purchasers by mail, or by the tools or equipment or supplies or raW'·
materials furnished by respondents with their instructions, such pur·
chasers will or should be successful in the candy business or will or
should receive therefrom a steady income and profits.
2. Representing that the tools, equipment, supplies and materials
furnished by- the respondents include all the confectioners' tools,
equipment, supplies, and materials, except certain minor inexpensive
items, that are used in modern home-made candy kitchens or that
they are all that are required in the making of home-made candy and
in the preparing of it for sale, except minor inexpensive items; or
that respondents furnish sufficient tools, supplies and raw materials,
except for minor inexpensive items, to make over $40 worth of candy,
or enough candy to give the purchaser a good start in the candY
business.
3. Representing that a large number of men and women who have
purchased respondents' courses of instruction, tools and equipment
have, by following their method of making and selling candy,
achieved success in the candy business and made a steady income and
profits making and selling candy either as a part-time or as a full·
time business.
It i8 further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.

-'
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POND'S EXTRACT COMPANY
COMPLAINT, FINDINGS, AND ORDER, IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8127.

Complaint, May 18, 1988-Decision, Sept. 10, 1941

Where a corporation engaged in manufacture, and in competitive Interstate
sale and distribution, or a line of cosmetics, including its liquefying cream,
cold cream, vanishing cream, and "Danya Lotion," each ounce of which
contained, since sometime in 1938, 3100 units of vitamin A and 165 units
of vitamin D; In numerous advertisements in magazines of general circulation, and in radio programs(a) Represented that its creams were deep-reaching, going right to the user's
underskin, which was thereby stirred to vigorous action and kept active,
and that effect of use of one of its creams was to soften and loosen impurities within the skin, lifting them from the pores and thereby liberating
the underskin and leaving it free to function actively again; and
(b) Represented that use of its said creams appeared to wipe away lines and
blemishes, giving the skin a fresh, smooth appearance, and not only cleansing it but keeping away lines and blackheads;
Facts being the only effect of the use of said creams would be an emollient
smoothing and cleansing action on. the surface of the skin, the massaging of
cold cream into the skin affecting the so-called under- or true skin to an
extremely small degree only, and above statement as to the softening, loosening and lifting of dirt, etc., from within the skin, and liberating of the
user's underskin, was incorrect; skin blemishes may be due to faulty diet
or other causes ln which use of cold creams Is of no benefit, and lines and
blemishes cannot be wiped away by use of the creams, and while use of
cold cream may postpone time when wrinkles will be quite noticeable, such
use alone will not retard appearance thereof; and
(c) Made representations and claims, since about July 1938, to the effect that
the vitamin content of its creams, which it then described as "New Skin
Vitamin Creams," nourished the skin of the user, that when it found a way
to put this "skin vitamin" in its cream it gave to women an important
new scientific aid to skin care, and that through use of its said lotion, the
skin vitamin was put into and stored up in the hands of the user;
Facts being that, while vitamin A, when included in a suitable vehicle, may be
absorbed by the skin of a human being in physiologically significant quantities, to accomplish such result enormous quantities of the vitamin must
be added to the vehicle and applied to the skin for several hours, accompanied by considerable massaging, due to the relatively small absorption
compared with oral administration, proper treatment for a deficiency; only
in very small proportion of cases is a harsh, dry condition of the skin
due to vitamin A deficiency, in which event a physician is needed; the
most its creams could accomplish would be to postpone the day when lines
and wrinkles would be quite noticeable; while application of its creams
might be helpful in keeping the skin smooth and preventing excessive dryness, the vitamin A content would not increase said creams' emollient
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properties, and it was not warranted in claiming that such content constituted an important new aid to skin care, or that vitamin A was the
skin vitamin, since its activity was not limited to the skin, and its effect
thereon was of minor consequence;
With effect of misleading and dereiving a substantial portion of the purchasing
public, and of inducing them to purchase substantial quantities of such
cosmetics in the mistaken belief that its representations were true, and with
result, through use of such representations, of diverting trade unfairly to It
from its competitors:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and Injury of the public and competitors, and constituted
unfair methods of competition In commerce and unfair arid deceptive acts and
practices therein .
.As respects claim by seller of its so-called "New Skin Vitamin Creams," that their
vitamin content nourished the skin of the user, that when seller found a waY
to put said "skin vitamin" in its creams it gave to women an important neW'
scientific aid to skin care, and that through use of its said lotion the skin
vitamin was put into and stored up in the bands of the user, (1) an experiment on a number of students, in which the vitamin was applied to the skin
in enormous quantities and for several hours, was not acceptable evidence
in support of seller's aforesaid advertising claims, since the conditions and
treatment were too remote from customary method of use of its products to
permit comparison, absorption, In any event, being of no consequence, since
its action would be systemic and not local; (2) various case histories offered
to support its contention would not permit conclusion that results there
obtained justified claim made for its products, due to difference between the
pathological conditions of the individuals concerned and their treatment, on
the one hand, and the purpose for which its cosmetic products were offered
to adult women of normal health, on the other; and (3) animal experiments
submitted in support of its claims were equally inconclusive as approximating
neither conditions under which cosmetics are offered to purchasing public,
nor method of use by public.

Before Mr. William 0. Reeves and Mr. John J. Keenan, trial examiners.
Mr. William£. Pencke for the Commission.
Blake & Voorhees, of New York City, for respondent.
ColVIPLAINT
Pursuant to the provisions of the Federal·Trade Commission Act,
and by virtue o£ the authority vested in it by said act., the Federal
Trade Commission, having reason to believe that Pond's Extract Co.,
a corporation, hereinafter referred to as respondent, has violated the
provisions of the said act, and it appearing to the Commission that a
proceeding by it, in respect thereof, would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Pond's Extract Co. is a corporation cre!tted by and
existing under the law~ of the State of Delaware, with its principal
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offices and places of business located at 60 Hudson Street, New York,
N. Y. and in Clinton, Conn.
·
PAR. 2. Respondent is now, and for more than 2 years last past has
been, engaged in the business of distributing and selling a line of
cosmetics. Respondent causes said products when sold to be transported from its place of business in the State of New York or in the
. State of Connecticut to its customers located in other States of the
United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said cosmetics sold and distributed by it in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of its business respondent is in
active and substantial competition with other corporations and with
Partnerships and individuals engaged in the sale aQd distribution of
cosmetics in commerce between and among the various States of the
United States and in the District of Columbia.
·
PAR. 4:. In the course and conduct of said business, and for the purpose of inducing the purchase of said cosmetics, respondent has made,
~y means of advertising circulars and folders, and by means of advertisements inserted in magazines and newspapers, circulated generally
throughout the United States, many representations concerning the
character and nature of said cosmetics, and concerning the results
obtained from their use. Among said representations made by respondent are the following:
See smooth glowing cheeks return as deep-reaching cream stirs under skin back

to vigorous action.
A cream that goes deep and keeps your under skin alive.
Pond's Cold Cream goes right to the underskin.
As you put it'lnto your skin, you feel the circulation freshenf>d, stimulated.
Dirt, make-up, all sorts of impurities from within the skin Itself are softened,
loosened, lifted from the pores. Your underskln is liberated, free to function
actively again.
Take a look ln your mirror, after a thorough, deep-skin cleansing 11nd stimulation with this cream. How much fresher and clearer your skin is! With just
one treatment!
Pond's Cold Cream is pure, germ-free. Use It daily. Eyery night b.efore retiring to fiush impurities away, free the skin, stimulate Its under lnyet·s.
Remember, the healthy, vigorous underskin Pond's Cold Cream glws you is a
snre means to the lovely, satiny outer sldn every woman wants.
Pond's Cold Cream seems to wipe away lines and blemishes-gives the skin
a fresh, smooth look,
Pond's not only cleans. It keeps away lines, blackheads and such.
The same way with pmctically all common skln faults. Blemishes, blackheads, sagging tissues-all start deep in your underskin where tiny glands,
blood vessels, neiTes, fibres begin to fail. Skin faults go-new ones can't

II
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start. What your skin needs is a cream that does more than cleanse--a "deepskin" cream that goes right down to the roots of those lines and blemishesand fights them where they start. That's exactly what Pond's Co\d Cream does.
Now you can get this wonderful "skin vitamin" in every jar of Pond's Cold
Cream. Every time you pat in the new Pond's Cold Cream you're patting illl
some of the active "skin-vitamin" nourishing your skin.
Pond's new "skin-vitamin" Cold Cream Is a great advance-a really scientific
beauty care. It smooths out lines marvelously-makes texture seem finer.
I'll never be afraid of sports or travel drying my skin, with this new cream to
put the "skin-vitamin" back into it.
So when Pond's found a way to put this "skin-vitamin" in Pond's Creams.
they certainly gave women' an important new scientific aid to skin care.
When you eat foods containing this vitamin, one of its special functions is to
help keep skin tissue healthy_ But when this vitamin is applied right to the
skin, It aids the skin more directly.
But there's an easy way to get rid of these little powder catchers. Just
melt them away. You can do this instantly with a Keratolytic cream, Pond'S
Vanishing Cream. The moment it touches your sldn, those rough dead cells on
top melt off. 'And that uncovers the new young cells underneath.
DANYA-Pond's Cream Lotion
HANDS STORE UP- ITS ACTIVE "SKIN-VITAliiN"
.
Latest research on vitamins as they affect the skin has brought about a new
klnd of skin care! A new type of preparation bas been developed that will
Increase the stores of "skin-vitamin" in hands • • •
It brings to your bands the precious "skin-vitamin" which helps to reneW
skin tissue • • "'

All of said statements, together with similar statements appearing
in respondent's advertising literature purport to be descriptive of
respondent's products and of their effectiveness in use. In all o£ its
advertising literature and through other means respondent, directly or
by inference, through statements and representations herein set out
and other statements of similar import and effect, represents: that
its cold cream is deep-reaching and stirs the underskin to vigorous
action; that it goes deep and keeps the underskin alive and healthy;
that the patting of Pond's Cold Cream on the skin will cause dirt,
make-up and all kinds of impurities within the skin itself to be
!Oftened, loosened and lifted from the pores; that it is a sure means to
a lovely, satiny outer skin; that it is germ-free; that it will wipe
away and keep away facial lines, blemishes and skin faults and will
prevent new ones from starting; that it nourishes the skin, smooths
out lines and gives the skin a finer texture; that respondent, in finding
a way to put the so-called skin-vitamin in its creams, has given women
an important new scientific aid to skin care; that when vitamins •
are applied right to the skin, they aid the skin more directly than
when vitamins are taken by way of the mouth; that Pond's Vanishing
Cream melts away rough dead cells on the surface of the skin and
uncovers the new young skin cells underneath; that "Danya," Pond's
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0.ream Lotion, enables hands· to store up its so-called active skinVki~amin, and that this product has brought about a new kind of
s In care.
pAR. 5. The representations made by respondent with respect to the
~lature and effect of its products when used are grossly exaggerated,
alse, misleading, and untrue. In truth and in fact, Pond's Cold
~ream is not a deep-reaching cream, nor does it stir the underskin
fck to vigorous action ; it does not go deep and keep the underskin
a ~ve and healthy. The patting of Pond's Cold Cream on the skin
~~ll not cause dirt, make-up, and all sorts of impurities within the
inn. itself to become softened, loosened, and lifted from the pores.
tWill not give one a healthy vigorous underskin, or provide a sure
~eans to a lovely, satiny outer skin. It is not germ-free. Pond's Cold
k~eam will not wipe away and keep away facial lines, blemishes, and
~ In faults nor prevent new ones from starting. Pond's Cold Cream
fi oes not nourish the skin, nor does it smooth out lines or make texture
. n~r. Respondent, in finding a way to put the so-called skin-vitamin
ln. Its creams, did not give women an important new scientific aid to
skm care, nor does the application of anv vitamin to the skin in this
Way help the skin more directly than when such vitamin is taken by
way of the mouth.
tl Pond's Vanishing Cream does not melt away rough dead cells on
16
surface of the skin, nor does it uncover the new young skin cells
underneath.
. "D anya," Pond's Cream Lotion, does not enable hands to store up
lts so-called active skin-vitamin, nor has this product brought about
a new kind of skin care.
The true facts are that the ingredients of Pond's Cold Cream are
n~t absorbed by or through the skin. While scientific literature cont:llls no reference to a skin vitamin, it is possible that some types of
VItamins may be absorbed through the skin. However, if vitamins
fre absorbed through the skin, they will not beneficially affect the
ocal condition of the skin where applied. Any vitamin deficiency
c~n be more scientifically treated by way of diet and by the introduction of vitamins and vitamin concentrates by way of the mouth.
PAR. 6. There are, among respondent's competitors, many who
rn~nufacture, distribute, and sell cosmetics, who do not in any way
~!~represent the quality or character of their respective products, or
heir effectiveness when used.
PAR. 7, Each and all of the false and misleading statements and
representations made by the respondent in designing or describing its
Products, and their effectiveness when used, as hereinabove set out,
"Was and is calculated to, and has had and now has, a tendency and

I
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capacity to mislead and deceive a substantial portion of the purchasing
public into the erroneous belie£ that all of said representations are
true. As a direct result of this erroneous and mistaken belief, a number of the consuming public have purchased a substantial volume of
respondent's products, with the result that trade has been diverted
unfairly to respondent from competitors likewise engaged in the business of distributing and selling cosmetics, and who truthfully advertise their respective products and the effectiveness thereof when used.
As a result thereof, injury has been done, and is now being done by
·respondent to competition in commerce among and between the various States of the United States and in the District of Columbia.
PAR. 8. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice of the public and of respondent's competitors, and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce, within the
intent and meaning of the Federal Trade Commission Act.
REPORT; FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 18, 1938, issued its complaint in this proceeding and subsequently caused it to be served
upon the respondent, Pond's Extract Co., charging respondent with
the use of unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce in violation of the
provisions of said act. After the issuance of said complaint and
the filing of an answer thereto by the respondent, testimony and
other evidence in support of the allegations of the complaint WE're
introduced by William J.... Pencke, attorney for the Commission,
and in opposition to the allegations of said complaint, by Blake and
Voorhees, attorneys for the respondent, before William C. Reeves
and John J. Keenan, examiners of the Commission theretofore duly
designated by it. Also, stipulations as to certain of the material
facts were entered into by and between counsel for the Commission
and counsel for the respondent, which stipulations were set out in
the record. The testimony was also reduced to writing and filed
in the office of the Commission, together with numerous pieces of
documentary evidence received as exhibits. Thereafter, this proceeding regularly came on for final hearing before the Commission
upon the said complaint and answer thereto, the stipulations as to
certain of the :facts, the testimony and other evidence, briefs by
counsel for the Commission and counsel for the respondent and the
oral argument of the respective counsel, and the Commission, hav-
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~ng duly considered the matter and being fully advised in the premIses, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
. PARAGRAPH 1. The respondent, Pond's Extract Co., is a corporabon organized under the laws of the State of Delaware, with principal places of business at 60 Hudson Street, New York, N.Y., and at
~linton, Conn. For a number of years respondent has been engaged
lll the business of the manufacture, sale and distribution of a line of
cosmetics. Respondent has caused the cosmetics manufactured by it
to be transported, when sold, from its places of business in the States
of New York and Connecticut through and into various other States
of the United States to the respective purchasers thereof. In the
course and conduct of its business respondent has been and is now in
substantial competition with various persons and partnerships and
with other corporations also engaged in the manufacture, sale, and
distribution, or the sale and distribution in commerce between and
among various States of the United States and in the District of
Columbia of cosmetics intended to be used, and used, for the same
general purposes.
PAR. 2. Re!'>pondent in the course of its business manufactures and
sells what it describes as a liquefying cream, a cold cream, a vanishing
<Team and a lotion, which it labels and describes as "Danya Lotion."
l~ach ounce of these creams and the lotion, since some time in the
yeal.' 1938, has contained 3.100 units of vitamin A and 165 units of
vitamin D. One ounce of the cream when used as directed will last
the average user approximately 1 week. Prior to the date in 1938
the creams and the lotion contained no vitamins, and since the vitamins have been added advertisements of the respondent have contained the statement that the formula for Pond's Cold Cream has not
been changed in any way apart from.the addition of these vitamins.
No claims are made in the advertisements which respondent has
caused to be published concerning the efficacy of the vitamin D
content of the creams and lotion.
PAR. 3. In the course of its business and for the purpose of enhancing the sale of the cosmetics manufactured by it, respondent in the
years 1935, 1936, 1937, and 1938, caused numerous advertisements to
be _published in various magazines and other periodicals having
general circulation throughout the United States. Respondent also
caused variou:i radio programs to be broadcast advertising its products. In these advertisements and radio programs numerous claims
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and representations were made concerning the nature of such cos·
metics and the benefits that might be derived by their use, among
which were claims and representations to the effect: That each of the
creams was deep-reaching and when applied went right to the under·
skin of the user, and as a result the underskin was stirred to vigorous
action and kept active; that when one of the creams was patted into
the skin of a user she felt the circulation freshened and stimulated,
B.nd dirt, makeup and all sorts of impurities within the skin were
softened, loosened, and lifted from the pores, and as a result the
underskin was liberated and left free to function actively again; that
the use of such creams seemed to wipe away lines and blemishes and
give to the skin a fresh, smooth appearance; that by the use of such
creams the skin was not only cleansed but lines and blackheads were
kept away; that as a result o:f the use of such creams skin faults go
and new faults cannot start. Since about July 1938, attention has
been called in such advertisements to the fact that the creams manu·
factured by respondent contained what was described as a skin vita·
min, and such creams were described as Pond's New Skin Vitamin
Creams, and claims and representations were made to the effect that
the vitamin content of such creams had the effect of nourishing the
!'!kin of the user; that when respondent found a way to put this skin
vitamin in its cream, it gave to women an important new scientific
aid to skin care. Reference was made in some of such advertisements to the lotion manufactured and sold by respondent and de·
~cribed as Danya, for which the claim was made that by its use the
f:kin vitamin was put into and stored up in the hands of the user.
Other claims and representations of like import concerning• said
creams and lotion were contained in such advertisements and radio
broadcasts.
PAR. 4. Respondent concedes that certain advertisements published
in 1935 contained claims and representations which were unwarranted,
including the statements that respondent's cold cream is deep reaching,
goes right to the underskin, seems to wipe away lines and blemishes,
and keeps away lines. With respect to the skin lotion containing
vitamin A, the statements that the hands will store up active "skin".
vitamins and that the lotion will increase the store of "skin" vitamins
in the hands are also conceded to be unwarranted.
PAR. 5. The several experts introduced as witnesses by the Commission include a practicing physician who for over ten years has special·
ized in dermatology. He is a Diplomate of the Board of Dermatology
and Syphilology and a member of other medical and dermatological
societies. Another physician has been practicing medicine for 23
years, is specializing in venereal and skin diseases, has taught der-
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Inatology and cosmetics at Columbia University and other schools.
lie is the author of numerous papers and books, including works on
cosmetic dermatology. A third witness is Chief Pharmacologist of
the United States Public Health Service. He is the author of numerous scientific papers, and a specialist in vitamins, having written a
number of papers on the subject of vitamins. Finally, there was introduced a physician who is a pathologist, clinical consultant and
teacher at Harvard Medical School. He has been practicing medicine
for over thirty years, is a member of all leading societies, has an inter~ational reputation, and is considered the leading authority in vitamin
Investigation. He has written and publisheq hundreds of papers and
hooks, including a number of papers on vitamin A. At least one of
respondent's experts refers to him as being undoubtedly the leading
figure in the vitamin field, and all of respondent's experts consider
him an authority and greatly respect his opinions.
The respondent introduced as expert witnesses a research chemist
"ho has been in this profession for 20 years and is a professor and
director of the Department of Bio-chemistry of the New York Post
Graduate Medical School. He performed a series of experiments on
the absorption of vitamin A through the unbroken skin of rats. Another witness is an opthalmologist who is devoted largely to research
Work and who performed on a number of students a test designed to
support the claims made by respondent. There were also introduced
three practicing dermatologists, all of whom are well known in thc·ir
profession, members of leading societies and authors of numerous
Papers and books devoted mostly to skin diseases. Another witness
is a pathologist. at present head of the laboratories at Grassland Hospital, who for 10 years .investigated vitamin deficiencies, mainly among
the Eastern races. Finally, a physician employed by a large manufacturer testified with respect to a certain form of dermatitis, an industrial disease prevalent among the employees of such company.
PAR. 6. The testimony shows, and the Commission finds, that certain of the claims and representations contained in respondent's
Rdvertisements and radio broadcasts are false and misleading and
that others of such c1aims and representations are grossly
exaggerated.
Cold cream massaged into the skin can affect the so-called underE<kin or true skin only to an extremely small amount; and the cream
alone would have no effect on the underskin, because whatever action
h may have can only be a surface action. It is, therefore, incorrect
to say that dirt, makeup and other impurities from within the skin
flre softened, loosened, and lifted from_ the pores, or that the under!ikin of users will be liberated and left free to function. The only
435~26m--42--vol.83----80
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effect of the use of such creams will be an emollient, smoothing and
deansing action on the surface of the skin. Lines and blemishes
cannot be wiped away by the use of the creams. Skin blemishes maY
be due to faulty diets or other causes in which the use of cold creams
is not indicated and is of no beneficial effect. In fact, the use of cold
cream in cases of blemishes and comedones may add to the clogging
of the pores and may make such conditions worse. The age at which
lines and wrinkles appear varies with different individuals, depend·
ing entirely upon the kind of skin they were born with, its texture
and elastic tissue, and the use of cold cream alone will not retard
the appearance of wrin)des but may postpone the time when theY
will be quite noticeable.
PAR. 7. The testimony shows, and the Commission finds, that while
the authorities are not entirely in agreement as to the exact dailY
requirement of vitamin A for the average normal adult, it is conceded
by all the experts testifying in the case to be approximately 3,000
international units. Only a gross deficiency of vitamin A will manifest itself in the appearance of the skin. There are other more
specific symptoms of vitamin A deficiency. All of the witnesses are
in agreement that if a deficiency exists, the proper ti·eatment is to
give large doses of vitamin A by mouth.
PAR. 8. The evidence shows, and the Commission finds, that vita·
min A, when included in a suitable vehicle, .may be absorbed by the
skin of a human being in physiologically significant quantities. To
accomplish this enormous quantities of the vitamin must be added to
the vehicle and applied to the skin for several hours, accompanied by
considerable massaging, for the reason that absorption is relatively
small compared with oral administration. This was shown in an
experiment on human subjects performed by the ophthalmologist
called by the respondent. For the purpose of this experiment, a
number of students were used. They were almost completely de·
pleted of vitamin A, only about 150 units being given per day in the
diet. The reason why they were not totally depleted was that total
depletion might seriously affect their health. After carefully recorded
dark adaptation tests had established definite deficiency, one group
continued as a control, while the other group was given daily applica·
tions of 6 grams of ointment of petrolatum and lanoline fortified with
10,000 units of vitamin A per gram. This material was massaged into
the skin of the abdomen for a period of 10 minutes, and thereafter
covered and left in place for 6 hours. After the treatment had been
continued for some length of time, the dark adaptation tests proved
that vitamin A had been absorbed through the skin in substantial
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qhuantities. No changes in the appearance of the skin were noted by
t. e observer.
•
The Commission finds that this experiment cannot be accepted in
support of respondent's advertisincr claims, for the reason that the
co n d'Itlons
·
""
and treatment; are too remote
from the customary method
of Use of respondent's pt·oducts, to permit of comparison. The small
a!:ount of v_itamin A in respondent's creams is in contact with the
s In for such a short time that no effective absorption by the skin can
take place, and even if the entire vitamin A content of the cream
applied should be absorbed by the skin and then carried into the blood
stream, the effect would be of no consequence for the reason that its
a ~ t'Ion would be systemic· and not local. The use of the creams as
directed will not prevent lines, wrinkles, or blemishes, and will not
cause existing lines or wrinkles to disappear. The most that could be
accomplished by the use of such creams would be to postpone the day
When lines and wrinkles would be quite noticeable. Only in a very
;tnall proportion of cases is a harsJl, dry condition of the skin of a
~um~ being due to a vitamin A deficiency, and whenever a definite
N"eficJe~cy exists the case is one for a physician and not a cosmetician.
d'or Will the vitamin .content of the lotion Danya, when used as
Irected, be absorbed by the skin and stored up in the hands of users.
l\fany case histories were described to support the contention of the
respondent not only that vitamin A deficiency will manifest itself in
a rough, dry and scaly appearance of the skin, but also that vitamin A
applied locally will be effective in pathological conditions caused by
Wounds, burns, and industrial dermatitis. The evidence shows that
~~ skin symptoms of gross vitamin A deficiency occurred among the
. llldus and Chinese and other oriental races whose diet was deficient
1
~ vitamin A, and that such cases were treated by administering
".1tamin A orally in doses many hundred times larger than the quantity contained in respondent's cream. Respondent adduced reports
0
~ the treatment of occupational dermatitis. The cases deal' excluSIVely with industrial diseases, and it appears from the illustrations
accompanying the reports tJ1at the skin lesions of the hands were
~nusually severe, and that the treatment was by intramuscular injecti?ns containing large quantities of vitamin A. Other histories deal
With radiodermatitis usually caused by excessive exposure to X-rays.
The treatment in these cases was with vitamin D rather than A, the
la~ter being added merely as a supplemental treatment. The Comlllission finds that the difference between the various pathological
conditions of these individuals and their treatment on the one hand,
and the purpose for which respondent's cosmetic products are offered
to adult women of normal health on the other hand, is too great to
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permit the conclusion that the results obtained in the former conditions justify the claims made for the products in the latter instance.
The evidence further shows, and the Commission finds, that the
various other scientific reports of cases of vitamin deficiency do not
support the advertising claims made by the respondent with respect
to cosmetic improvements. One of the investigators reported that
Avitaminosis A is considered rare in this country, partic11larly among
adults; that geographic location, economic status, age, sex, and occupn.tion are of the greatest importance in the study of deficiency
diseases; that a slight vitamin A deficiency was manifested in !1
somewhat lowered dark adaptation long before any other symptoms
were apparent; and that in those cases 'vliere a deficiency was manifested by the skin, such manifestation was in the skin on the thighs,
arms, and shoulders only.
·
· The animal experiments which were submitted in support of the
respondent's claims are equally inconclusive., because they approximate neither the conditions unc\er which the cosmetics are offered
to the purchasing public nor the method of use by the public. All
of the animals used were depleted of vitamin A until a severe deficiency set in, and varying quantities of vitamin A were massaged
into the skin. The animals· improved acconling to the quantity of
vitamin A contained in each application and the length of time of
the massage. The disappearance of the deficiency symptoms shows
that the action of vitamin A was systemic and not local. While
respondent has shown that there may be a topical effect indicated
by the increased metabolism of the tissue cells, such effect is demonstrable only under the microscope and there is evidence that an
increased metabolism was shown in rats which were not deficient..
'l'he animal experiments further show that the addition of 110 units
of Vitamin A to the gram of ointment had no effect on the growth
curve,_ substantially larger, doses being required for demonstrable
results, and it is further shown that the feedings of minute quantities of vitamin A were more effective than the large quantities used
in the local application. In fact, one International Unit given by
mouth produced a therapeutic effect.
'While the application of respondent's creams may be helpful in
keeping the skin smooth and may prevent excessive dryness of the
!Okin, the vitamin A content will not increase the emollient properties of such creams. The experts testifying at the instance of
the Commission are in agreement in holding that the use of cold
creams fortified with vitamin A in the quantities contained in respondent's creams will have no effect whatever upon the skin. The
respondent's experts, while giving it as their opinion that the skin
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should be benefited by the use of respondent's creams, were unable
to testify that such effects are demonstrable or that the appearance
of the skin is improved. The Commission, therefore, finds that respondent is not warranted in cl~timing that the vitamin content of
the creams sold by it constitutes an important new aid to skin care.
Nor is respondent warranted in claiming that vitamin A is the
"skin" vitamin, for the reason that its activity is not limited to the
skin, and its effects upon 'the skin in comparison with two other
\'itamins is of minor consequence.
PAn. 9. The claims and representations made by respondent concerning its cosmetics as set out herein, have had· and now have the
capacity and tendency to, and do, mislead and deceive a substantial portion of the purchasing public, and as a result, such members of the public have been induced to purchase substantial qu:mt.ities of such cosmetics in the mistaken belief that the claims and
l'cpresentations made by respondent are true. The use by respondl'nt of such representations has, therefore, diverted trade unfairly to
the respondent from its competitors.
.
CONCLUSION

The acts and practices of the respondent, as herein found, are all
to the prejudice and injury of the public and of competitors of
t·espondent, and constitute unfair methods of competition in comlnerce and unfair and deceptive acts and practices in commerce
Within the intent and meaning of the Federal Trade Commission
Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
testimony and other evidence taken before William C. Reeves and
.Tohn J. Keenan, examiners of the Commission theretofore duly designated by it, in support of the allegations of said complaint and in
opposition thereto, briefs filed herein, and oral arguments by William
L. Pencke, counsel for the Commission and by Blake and Voorhees,
counsel for the respondent, and the Commission having made its
findings as to the facts and its conclusion that said respondent has
violated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Pond's Extract Co., a corporation, its officers, representatives, agents, and employees, directly or
through any corporate ()I' other device, in connection with the offering
for sale, sale and distribution in commerce, as commerce is defined in
.. l.q Federal Trade Commission Act, of its cosmetic creams and lotions,
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or any products of substantially similar composition or possessing
substantially similar properties do forthwith cease and desist from:
1. Representing in any manner whatever that respondent's creams
or lotions have any added beneficial value by reason of their vitamin
A content.
2. Representing that respondent's cold cream causes lines, wrinkles
or blemishes to disappear from the skin, or that it prevents the formation of lines, wrinkles or blemishes in the skin.
3. Representing that respondent's cold cream has any appreciable
effect upon the underskin, that it liberates the underskin, or leaves the
underskin free to function.
4. Representing that dirt, makeup, or other impurities below the
Burface of the skin may be softened, loosened, or lifted from the underskirt through the use of respondent's cold cream.
It is further oTdered, That the respondent shall, within 60 days after·
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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JERGENS-"\VOODBURY SALES CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF •3EC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 34~8.

Complaint, May U, 1938-Decision, Sept. 10, 1941

Where a corporation engaged in competitive Interstate sale and distribution of
cosmetics and soaps, including its "Facial Soap" which contained 1453
International Units of Vitamin D per cake, and Including among its cosmetics a facial powder, "Cleansing Cream," "Facial Cream," "Tissue Cream,"
and "Cold Cream," each ounce of which contained 150 International U11its
of said vitamin; by means of advertisements In newspapers and periodicals
of general circulation, and radio broadcasts-(a) Represented that said facial powder and creams were sterile and germfree, both before and during use, and guarded the skin against blemishes
and Infections from germs, which they killed under conditions of normal
use; facts being no aseptic agent will guard against an infection of the
skin, and representations to such effect and that such products would remain germ-free during use, and inhibit germ growth were, as shown by
evidence, unwarranted and misleading;
(b) Represented that the powder would spread farther than competitive powders, facts being that at least one competitive powder spread farther, and
a number of others were equal to it in such respect; and
(c) Represented that the appearance and beauty of the skin would be enhanced
and improved by reason of Its absorption of Vitamin D contained in the
cold cream and facial soap, and that its respiration would be increased
thereby; the facts being that In event of deficiency of vitamin D, !luge
doses thereof are given by mouth, and its said cosmetic products, offered
for purchase to the average healthy American woman, who obtains, presumably, a sufficient amount of vitamin D in her diet and through sunshine, would not accomplish such results; any slight vitamin D deficiency
in an individual Is not manifest In the appearance of the sldn, which does
not breathe, as commonly understood; whlle vitamin D, in large quantitiPs
in a suitable vehicle, may be massaged into and absorbed by the skin, its
effect in such event will be systemic and not local, and its said products
did not contain sufficient quantities nor did they constitute a good vehicle
for such purpose; and its advertising claims with respect to benefits to be
derived from the use of its products were unwarranted, exaggerated and
misleading;
With effect of misleading and deceiving a substantial portion of the purchasing
public, with the result that such membet·s of the public wf're Induced to
purchase quantities of cosmetics and soap in the mistaken belief that such
advertisements were true, and of thereby unfairly divet'ting trade to it
from Its competitors:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition in commerce.
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As respects claim of a seller of cold creams anq. facial soaps that the appearance and beauty of the skin would be enhanced and improved and the
skin's respiration would be increased by reason of the skin's absorption
of their Vitamin D content, evidence offered by it in support of. such
claims, including (1) animal experiments, (2) treatment by a physician
of. a large number of premature rachitic infants, and (3) half-face experiments pert.ormed by a dermatologist at the request of an advertising firiD.
did not warrant the conclusion that use of sellE>r's products by the average
healthy woman would have any effect on the appearance of the sliin.

Before Mr. William 0. Reeves and Mr. John J. Keenan, trial
examiners.
Mr. William, L. Perwke for the Commission.
Mr. Jerome L. Isaacs of Rogers, Hoge & Hill, of New York City,
for respondent.
CoMPLAINT
Pursuant to the provisions ot the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Jergens-,Voodbury
Sales Corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that resp~ct as
follows:
PARAGRAPH 1. Respondent, Jergens-'Voodbury Sales Corporation, is
a corporation organized, existing, and doing business under the laws of
the State of Ohio, with its principal office and place of business at
Spring Grove Avenuo and Alfred Street in the city of Cincinnati,
State of Ohio. Said respondent is now, and for more than 1 year last
past has been, engaged in the sale and distribution of a line of cosmetic products and soaps manufactured by John H. 'Woodbury, Inc.,
and Andrew Jergens Co., in commerce between and among the various
States of the United States and the District of Columbia. It causes
said products, when sold, to be shipped from its place of business in
the State of Ohio to purchasers thereof located in a State or States of
the United States other than the State of Ohio and in the District of
Columbia.
There is now, and has been at all times herein mentioned, a course
o£ trade in said cosmetic products and soaps so sold and distributed by
the respondent in commerce between and among the various States of
the United States and in the District o£ Columbia.
PAR. 2. In the course and conduct o£ its business as aforesaid, respondent is now, and for more than 1 year last past has been, in substantial competition with other corporations, and with individua1s,
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Partnerships, and firms engaged in the sale and distribution of other
cosmetic preparations and soaps in commerce between and among the
"Various States of the United States and in the District of Columbia.
P.AR. 3. The respondent, Jergens-\Voodbury Sales Corporation, in
connection with the sale and distribution of said cosmetic products,
and for the purpose of inducing the purchase of said products, makes
~ertain representations as to the chemical properties and bacteriologIcal effects thereof in newspaper advertisements, radio broadcasts,
Pamphlets, and otherwise, of which the following are typical, but not
all inclusive, examples:
As to its facial powderYou'll look your loveliest with Woodbury's Germ-Free Powder.
And here's an exclusive advantage of using Woodbury's Facial Powder. It
actually helps guard your skin against the most dreaded skin defect of allblelllishes! The kind of blemishes that germs from dust in the air or from a
Boiled powder puff so often cause. Woodbury's Facial Powder Is the one and only
face powder that stays germ-free to the very last time you fluff it on.
It's germ-free • • • the only powder that gives you hygienic protection
against the surface germs that cause blemishes.
Proof that Woodbury's does not clog the pores.
Spread a pinch of. Woodbury's on your wrist and smooth lt upwards along
Your arm. Beside it a pinch of the face powder you've been using. You'll see at
once how far Woodbury's spreads. Why is this7 Because Woodbury's lies on the
surface of your skin-does not cram dowri into the pores and clog them. The
Pores are free when you're wearing Woodbury's. They can breathe, stay fine,
active, elastic.
But Woodbury's Facial Powder will keep your beauty serene. It clingsright through the day-until you wash it oft. It spreads farther than other
Popular-priced face powders. Goes on smoothly, stays on evenly without risk
of clogging your pores. Shine wlll not come through. Warmth wlll not make it
lllat. It keeps your skin alluring.
It is free from germ-growth both before and after use.

As to its cold creamClear, Fresh Loveliness for Skins that have the GERM-FREE careContains Exclusive Germ-Destroying Element.
Why, you may ask, does Woodbury's Cold Cream fulfill its beauty task more
quickly, more surely than others7 First, because of its germ-free quality. An
exclusive ingredient keeps it free from germs to the very bottom of the jar.
Germs-a common cause of Infection and blemish-are banished, even as you
leave the jar uncovered. The last tlngertlpful of Woodbury's Germ-Free Cold
Cream Is as sterile and free from germ growth as the first.
Scientific Ingredient keeps these Beauty Creams GERM-FREE.
WHAT CAUSES BLEMJBHEB?

A blemish on the skin may be caused by Impurities in the blood. No external
treatment can prevent blemishes of this type. Many blemishes, however, occur
from a surface bacterial infection • • • when germs invade some tiny
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crack in the skin. Try to avoid this danger by using beauty creams that stay
germ-free to the last.
Now a second important element in Woodbury's Cold Cream, will help you
fulfill, quickly, your fondest hopes for beauty. Sunshine is vital to a good
complexion. Certain rays, which produce Sunshine Vitamin D, keep the skin
healthy and alive, functioning as it should because they help the skin to breathe!

As to its soap-Bathe all your skin for Beauty in the "FILTERED SUNSHINE" of Woodbury'S
Gentle Lather.
Vitamin D is closely related to skin health. Certain rays of the sun produce
this element in the skin, itself. And now, after long and costly research bY
Woodbury skin scientists and a leading American university, a way has been
found to incorporate Sunshine Vitamin D In Woodbury's Facial Soap. Thls iS
done by the patented, "Filtered Sunshine" process, by which one of ·woodbury's
ingredients is now irradiated with gentle, non-burning rays.
Your skin, eager for its benefits, soaks up this "Filtered Sunshine" element
from Woodbury's lather as you wash and bathe. This has positive proof in
the records of important scientific tests.
Ingredient of the famous Woodbury's Facial Soap now irradiated with tbe
kindly, skin-beautffying qualities of Sunshine.
At last a way has been found to irradiate the gentlest qualitil'!'l of Sunshine
into one of the ingredients of the world-famous 'Voodbury's Facial Soap.
Now, Winter or Summer, every time you wash or bathe, 'Voodbury's is readY
to give your skin the glorious benefits of this kindly Sunshine element.
Everyone knows that Sunshine In <;areful measure, is a natural skin beautifier.
And now by a marvelous new proce:;s, an exclusive patented process, the useful
rays are irm<liated into an ingt·edient of 'Voo<lbury's Facial Soap, which lS
readily absorbed by the skin. An important scientific work, by \Voodbury skin
scientists and a leading American university!

PAn. 4. All of said statements, together with many similar statements appearing in respondent's advertising literature, purport to
be descriptive of respondent's products and their efficacy in use. In
all of its advertising literature, respondent represents, through ~tate
ments and representations herein set out and other statements of sim·
ilar import and effect, that its "Facial Powder" (1) will guard the
skin against blemishes and prevent surface infections from germs, (2)
is sterile and germ-free both before and continuously during use, (3)
will spread farther than competitive products and not clog the skin
pores, and ( 4) is an antiseptic which possesses inhibitory properties
and kills germs under conditions of normal use; that its "Cold Cream"
(1) is sterile and germ-free both before and continuously during use,
(2) will kill and banish germs and prevent infections and blemishes
tmder conditions of normal use, and (3) is an antiseptic which possesses inhibitory properties and kills germs under conditions of normal use; that its "Facial Soap" (1) contains "filtered sunshine," (2)
releases an invigorating "filtered sunshine" element, namely, vita~in
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D, (3) the skin absorbs a sufficient amount of vitamin D through use
·of such soap to produce a substantial effect thereon.
· PAR. 5. In truth and in fact, said statements and representations
·'""ere and are false and misleading in that the said Woodbury's Facial
Powder will not guard against or prevent skin blemishes or infections
from germs. It is not antiseptic and will not stay germ-free. It will
not spread over a greater surface than some of the powders manufactured and sold by respondent's competitors, and will not be free
from germ growth after use. In truth and in fact, said Woodbury's
Cold Cream will not banish germs and will not remain sterile and
free from germ growth in all instances after it has been applied to
the skin. Bacterial infection is not prevented by the use of said cream
·?r said fadal powder. Said facial cream will not kill bacterial organIsms within a reasonable time under ordinary conditions of use. The
skin will not absorb an appreciable amount of vitamin D through the
'Use of respondent's cold creams and the claims and representations
~lade by respondent with respect thereto are exaggerated and not
.~ustified. In truth and .in fact~ respondent's vitamin D Soap is not
Irradiated with skin-beautifying qualities of sunshine, and the alleged
.Yo_uthful rays of sunshine are not readily absorbed by the skin. The
slnn can not absorb an appreciable amount of vitamin D by simply
Washing the skin or taking a lather bath. ·washing or bathing with a
Soap containing vitamin D does not cause or bring about such a substantial absorption o£ vitamin D by the skin as to produce any substantial beneficial result on the skin or to justify the claims and representations made by respondent.
PAR. 6. The true facts are that the ingredients of respondent's products are not absorbed by or through the skin. 1Vhile scientific literature contains no reference to a skin vitamin, it is possible that some
types of vitamins may be absorbed through the skin to some extent
Under certain conditions of application. However, if vitamins are
absorbed through the skin, they will not beneficially affect the local
condition of the skin where applied by washing or bathing with respondent's soap.
PAR. 7. In the course and conduct of its business as hereinbefore
described, respondent is, and has been, in competition with corporations, partnerships, firms, and individuals engaged in the sale and
shipment in commerce among and between the several States of the
United States, and in the District of Columbia, of other cosmetic preparations and soaps, which said competitors do not misrepresent the
extent of the beneficial or therapeutic effects of their said competitive
_preparations.
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PAR, 8. The aforesaid misleading and deceptive statements and
representations hereinabove set forth made by respondent in selling
said cosmetic preparations and soaps have the capacity and tendency
to, and do, mislead and deceive the purchasing public into buying
said Woodbury's Facial Powder, Woodbury's Cold Cream and Woodbury's Vitamin D Soap, in the erroneous beliefs that such representations are true and that the use of said products will accomplish the
results set out or indicated in said advertisements and statements.
As a result of the aforesaid false and misleading statements, advertisements, and representations by the respondent with respect to said
products, trade has been diverted unfairly to it from its said competitors, whose ability to compete· successfully with respondent has
been, and is, lessened and injured by the methods of the respondent
hereinbefore set forth.
PAn. 9. The aforesaid acts and things done, or r;aused to be done,
by tho respondent, were and are each and all to the prejudice and
injury of the public and of respondent's competitors, and constitute
unfair methods of competition in commerce. within the meaning and
intent of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO TIIE FACTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on :May 21, 1938, issued its complaint
in the above entitled proceeding rmd thereafter caused same to be
served upon the respondent, Jergens-vVoodbury Sales Corporation,
charging it with the use of unfair methods of competition in commerce in violation of the provisions of said act. After the issuance
of said complaint and the filing of the answer thereto by said respondent, testimony and other evidence in support of the allegations
of said complaint were introduced by ·william L. Pencke, attorney
for the Commission, and in opposition to the allegations of said complaint by Jerome L. Isaacs of the firm of Rogers, Hoge and Hills,
attorneys for the respondent, before William C. Reeves and John J,
Keenan, examiners for said Commission theretofore duly designated
by it; also stipulations as to certain of the material facts were made
and entered into by and between counsel :for the Commission and
counsel for the respondent, which stipulations were set out in the
record, and the testimony so taken was reduced to writing and filed
in the office of the Commission, together with numerous pieces of
documentary evidence and samples of respondent's products, received as exhibits. Thereafter, this proceeding regularly came on
for final hearing before the Commission upon the said complaint
and answer thereto, the st~pulations as to certain o:f the facts, the
testimony and other evidence, briefs by counsel for the Commission
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and counsel for the respondent and oral argument of the respective·
counsel, and the Commission having duly considered the matter and
being fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS TO THE FAors
• PARAGRAPH 1. The respondent,, Jergens-\Voodbury Sales Corporatlon, is a corporation organized under the laws of the State of
Ohio, with its principal place of business at Cincinnati, in said
State. For more than 1 year prior to the date of the issuance of
the complaint herein, and since said date, said respondent has been
engaged in the sale and distribution of cosmetics and a facial soap
manufactured by John H. Woodbury, Inc., and the Andrew Jergens
Co. Said respondent has caused said cosmetics and soap, when sold,
to he transported from Cincinnati in the State of Ohio, through
and into various other States of the United States, to the respective
Purchasers thereof. In the course and conduct of its said business
said respondent has been, and is now, in active competition with
numerous persons and partnerships, and other corporations, also
engaged in the sale and distribution in commerce between and among
~he several States of the United States of cosmetics and soaps
lntended to be used and used, for the same general purposes.
PAR. 2. The respondent, in the course and conduct of its business,
as set out in paragraph 1 hereof, has sold a soap described by it as
''1Voodbury's Facial Soap," which soap has been produced in cakes
of 3% ounces, each of which has contained 1,453 international units
of vitamin D. Among the cosmetics sold .by respondent were a
~acial powder, and certain creams designated as "Woodbury's Cleauslng Cream," ""Woodbury's Facial Cream," "Woodbury's Tissue
Cream," and "Woodbury's Cold Cream." Each ounce of each of
these items has contained 150 international units of vitamin D.
One ounce of the cream will last the average user for appro::timately 1 week, and one cake of the soap, used as a facial and bath
soap, will last the average user about 10 days.
PAR. 3. In the course and conduct of its business in the years
1D36, 1937, and 1938, and for the purpose of inducing members of
the public to purchase the aforesaid cosmetics and soap, the respondent caused advertisements to be published in newspapers and
other periodicals having a general circulation among various States
of the United States, caused printed advertising matter to be distributed generally among the various States, and caused advertising
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programs to be broadcaE;t over radio stations in the various States.
All of this advertising matter contained numerous claims and representations concerning certain of the ingredients of such cosmetics
and soap and benefits that would be derived by the use of same. The
claims and representations with respect to the facial powder and
cold creams are to the effect that they are sterile and germ free
both before use and continuously during use; that they guard the
skin against blemishes and prevent infections :from germs and will
kill germs under conditions of normal use; that the powder will
spread farther than competitive powders and/will not clog the pores
of the skin but will leave them free, enabling them to breathe, stay
fine and active. Further claims and representations with respect
to the creams and facial soap are that the presence of vitamin D
in such creams will help users to fulfill their "fondest hopes :for
beauty"; that a way has been found to incorporate vitamin D in
Woodbury's Facial Soap; and that this is done by the patented
"filtered sunshine" process by which one of Woodbury's ingredients
is irradiated with gentle, nonburning rays; that by the use of 'Voodbury's Facial Soap the skin of the user will absorb a sufficient
amount of vitamin D to produce a substantial effect thereon; and
that this eler.1ent in the soap is readily absorbed by the skin; that
certain rays which produce Sunshine vitamin D keep the skin
healthy and alive, and functioning as it should because they help
the skin to breathe. Other claims and representations of like import concerning such cosmetics and soap were contained in such
advertisements, advertising matter and radio broadcasts.
PAR. 4. All the experts testifying at the instance of the Commission have been members of the medical profession :for many years
and include three derm·atologists, a pharmacologist, and a specialist
in public health research and X-ray work. They are members of
numerous medical and scientific societies; and the dermatologists, in
addition to an extensive hospital experience, have also made investigations and researches in the vitamin field, and have published
many papers in scientific journals. One of the dermatologists has
also specialized in cosmetology for about 12 years, published several
books and papers on that subject, and given courses therein at medieal schools in New York. The pharmacologist has served for over
20 years in the United States Public Health Service, is recognized
as one of the foremost researchers in pharmacology and is credited
with the discovery o£ vitamin B2.
The opinions o£ these experts with respect to the function o£
vitamin D may be summarized as follows: Vitamin D fixes and
maintains the calcium and phosphorus supply in the bony structure.
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lts lack results in rickets or osteomalacia. Vitamin D is supplied by
the action of the ultraviolet rays of the sun upon the pro-vitamins,

~uch as cholesterol, contained in the skin, and by certain foods rich

In various sterols such as fish oils, certain fish, butter, and leafy
vegetables. M.edical authorities are not in agreement as to the daily
requirement of vitamin D for the normal adult human being, the
estimates running from 400 to 5,000 international units. Likewise
there is some disagreement aJ;Uong the experts as to whether the
average adult person in the United States is deficient in vitamin D.
Generally the witnesses testifying at the instance of the Commission
~re of the opinion that the average person does get a sufficient supply
Jn the two ways indicated. Several of the respondent's experts are
of the opinioH that a great many individuals are deficient. All of
them are agreed that in the event of deficiency the most effective
Inethod of supplying vitamin D is by giving huge doses by mouth,
e:x:ternal application, or inunction being both ineffective and
expensive.
In substance respondent claims that the appearance and beauty
0
.f the skin will be enhanced and improved by reason of the absorption by the skin of vitamin D contained in the cold creams and facial
soap, and that the respiration of the skin will be increased thereby.
The witnesses testifying at the instance of the Comri1ission are in
eomplete agreement that such results are not possible. There iii!
nothing in scientific or medical literature indicating that local
benefits may be derived through the use of cosmetic creams or soaps
containing vitamin D in the quantities present in respondent's prodUcts. So far as is kno,vn, no authors or writers in dermatology
ascribe any condition of the skin as being due to a lack of vitamin D.
Vitamin D, if contained in a suitable vehicle and massaged into
the skin, may be absorbed by the skin. Such absorption, however,
Will not in any event affect the appearance of the skin, for the reason
that if absorption takes place the vitamin will be absorbed into the
blood stream, so that its action must be systemic and not local. The
?nly exception occurs in instances when a pathological condition exists
In the skin itself such as lesions caused by wounds or burns, and in
that case huge doses of vitamin D contained in the vehicle are required. Nor will the use of respondent's products improve the appear~
ance of the skin of persons who are slightly deficient in vitamin D,
for the reason that such deficiency is not manifested in the skin .
.Neither the vehicle nor the quantity of vitamin D contained in respondent's creams and soap nor the method of application is condu~
cive to permitting more than a negligible or infinitesimal amount of
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vitamin D to be absorbed. In the average use of the cosmetics not
more than 20 units of vitamin D will be applied to the face once or twice
a day. The bulk of the material will be wiped off, with the result that
only a minute quantity can possibly be absorbed by the skin.
•
With respect to the use of the soap, the experts introduced by the
Commission are in complete agreement that so far as the absorption
of vitamin D is concerned, it can have no demonstrable effect what·
ever. The skin is an organ of excretion. Soap is a cleansing agent.
The small quantity of vitamin D which might be made available at
each use would be contained in the lather and rinsed off before any
absorption could take place. No medicaments contained in a soap
can enter the body in sufficient quantity to have any medicinal or
therapeutic effect.
The claim that vitamin D added to cosmetic creams will help the
skin to breathe is wholly unwarranted. There is no scientific basis
for such treatment. The skin does not breathe as breathing is com·
monly understood. In the sense of an interchange of gases the word
''breathe" may be applied to all the tissues of the body. The respira·
tion of the skin as compared with the amount of normal respiration
is infinitesimal.
A certain experiment was adduced in which the metabolism of tissue
was increased by the administration of vitamin D, this experiment
being adduced in support of the claim that the use of respondent's
cosmetic products containing vitamin D will likewise accelerate the
rate of respiration of the tissue. It was shown that the condition
of the tissue in the experiment was so abnormal that the increased
metabolism may well have been due to other causes than to the admin·
istration of vitamin D. In any event, the effect is so slight that it
can be demonstrated only under the microscope.
The appearance of the human skin in youth is smooth and without
wrinkles and as individuals grow older, lines and wrinkles will appear
and the tissues will lose their firmness. This physiological phenome·
non can not be deferred or altered by the use of cosmetic creams.
Moreover the appearance and texture of the skin are hereditary or
congenital. Such characteristics cannot be overcome by treatment
with cosmetic creams containing small quantities of vitamin D. In
many instances the use of cold creams may even interfere with the
activities of the skin. There are dermatologists who will inhibit the
USA of cosmetics in cases of skin disorders and there are no reports in
medical literature in which the use of vitamin D by local application
is indicated.
PAR. 5. To support its contentions with respect to the claims for its
cosmetic products, the respondent called a number of experts. These
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included several scientists, who, while they had done considerable
research work in connection with subjects unrelated to the present
case~ had also devoted considerable time to experimental work dealing
With the absorption of vitamin D by the skin and the effects thereon.
Most of this work was done at the request of the respondent, or under
fellowships established by the Andrew Jergens Co. In addition,
there was called a practicing physician who had done some experi~
mental work on vitamin absorption and a practicing dermatologist
Who had made certain experiments with the respondent's soap several
Years prior to the complaint.
With the exception of the testimony of the last mentioned witness,
all of the expert testimony and opinion rendered by the witnesses is
based on animal experiments and case histories of pathological skin
conditions. In the tests conducted with animals, the experimental
rats were depleted of vitamin D according to the approved methods
prescribed by the U. S. Pharmacopoeia, resulting in severe vitamin D
deficiencies manifested by rickets. A large number of experiments
Were performed which varied with respect to the quantity of vitamin
D contained in the cream or soap and the length of time employed to
massage the material into the skin of the rat. The applications were
continued for a prescribed length of time until improvements in the
rachitic condition of the rat were demonstrated. The various uegrees
of improvements were shown by X-ray pictures taken of the leg joints
of the rats, showing calcium deposits due to the treatment with
respondent's product. In fact, one international unit administered
to an experimental rat depleted of vitamin D is sufficient to demon~
strate a calcium deposit on the joint of the leg bone of the rat. In the
e~periments conducted with the facial soap a liquid solution of the
soap containing vitamin D was massaged into the skin of the rats,
and sufficient absorption took place to indicate some improvement in
the rachitic condition of the animal. The ordinary manner in which
the soap is used differs entirely from the method employed in the
experiments.
In order to demonstrate that the local administration o£ vitamin D
to the skin causes the skin to breathe more rapidly, the scientists placed
a small segment of the skin of a rat under the microscope after vitamin
D had been added to the tisses and compared it with a section from
the skin of a rat that had not been treated with vitamin D. It was
found that there was a slight increase in the metabolism of the skin
tissue.
'Vith respect to these animal experiments, the testimony shows, and
the Commission finds, that vitamin D contained in a suitable vehicle
and massaged into the skin may be obsorbed by the skin in quantities
435526m--42--vo1.33----81
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sufficient to improve the cpndition of a rachitic rat; that the action
of such absorption is systemic. and not local; that the acceleration of
skin respiration can be demonstrated only under the microscope ~;~.nd
may be due to the abnormal condition of the excised tissue rather
than to the administration of vitamin D; that for these reasons tlle
experiments on test animals are not sufficiently persuasive to warrant
the conclusion that the use of respondent's products by the average
healthy, adult woman will have an effect in the appearance of the
skin.
A practicing physician testified that he had supplied vitamin D to
a large number of premature rachitic infants by trerrting them with
local applications of olive oil containing 15,000 units of vitamin D
per half ounce. The treatment, repea.teu twice a day, consisted of a
cotton pleget immersed in lh ounce of olive oil containing the vitamin
heing left on the body of the infant for some time, and it was calculated that approximately 22,000 units of vitamin .D per day were
absorbed. It appears from the evidence that several of the babies
to whom Haliver Oil and Viosterol was fed did not respond as well
as those who had been given the vitamin D externally, for the reason
that their delicate stomachs did not tolerate the medicine. The evidence shows, and the Commission finds, that the difference between
both the age and physical condition of the subjects and the method
of application and the quantities of vitamin D contained in the
vehicle is too great to permit a conclusion that because the condition
of the infants was improved the claims with respect to the cosmetic
properties are valid.
·
A dermatologist testified that about 5 years ago he performed halfface experiments with the facial soap on 29 women at the request of
an advertising firm. The subjects were required to wash one-half of
the face with the plain soap and the other half with the soap containing vitamin D. They were not advised which of the two cakes
furnished them contained the vitamin. According to the testimony
of the witness, 22 of the women preferred the soap containing vitamin
D because their faces felt smoother and cleaner. However, the evidence shows that there was· no supervision of the experiments or of
the diet of the subject, nor were the individual conditions of the
~mbjects taken into account. In order to determine the improvement,
the witneSs found it necessary to use a magnifying glass under a
good light. The evidence shows, and the Commission finds, that this
experiment was not performed under. such accepted and required
scientific conditions as to support the cosmetic claims made for
respondent's products.

JERGENS-WOODBURY SALES CORP.
1267

1279

Fin_dings

PAR. 6. The evidence shows. and the Commission finds, that respondent's cosmetic products are offered for purchase to the average normal
healthy, adult American woman who is presumed to obtain a suffieient
amount of vitamin D in her diet and through sunshine. Any slight
vitamin D deficiency in an individual will not be manifested in the
appearance of the skin. 'When deficiency exists, large doses of vitamin
~ are given by mouth. Vitamin D, when contained in large quantities in a suitable vehicle and massaged into the skin, may be absorbed
by the skin. When absorption takes place the action of vitamin D
Will be systemic and not local. Respondent's products do not contain
sufficient quantities of vitamin D, nor do they constitute a good vehicle
for purposes of absorption, nor is the method of application conducive to permit absorption to the extent of having any effect upon
the condition or appearance of the skin of the user, and the advertising
claims with respect to the benefits to be derived from the use of
l'espondent's products are, therefore, unwarranted, exaggerated, and
In is leading.
PAR. 7. An associate bacteriologist of the Food and Drug Administration, who specializes in testing antiseptics and disinfectants, tested
l'espondent's creams and facial powder to determine whether said
Products would remain germ-free both before and during use. The
samples tested were all re~eived in a germ-free condition. The witness added certain bacteria which are ordinarily found in the skin
and in places that come in contact with the hands. He found that the
organisms remained active in the creams up to seven hours and were
still alive and active in the powder after 24 hours. It was his
opinion that an infection might occur should organisms be carried
to the face from the finger tips. With respect to the claim that the
products will guard against infection, the evidence shows, and the
Commission finds, that no aseptic agent will guard against an
infection of the skin.
A chemist called by respondent also made extensive tests to determine the sterility of the products during use. His tests showed that
organisms were killed between 3 and 5 hours after they had been added
to the products. The evidence therefore shows, and the Commission
finds, that the representations to the effect that the products will
remain germ-free during use, will guard against infection, and inhibit
germ growth, are unwarranted and misleading.
PAn. 8. The evidence shows, and the Commission finds, that th&
representation with respect to the spreading qualities oi respondent's
facial powder is exaggerated and misleading. A test performed at
the request of the respondent demonstrated that one competitive powder spread farther than respondent's powder and that a number oi
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other competitive powders were equal to respondent's product in this
respect.
PAR. 9. The claims and representations made by respondent in its
advertisements and advertising matter concerning the cosmetics and
soap sold by it have had and now have the capacity and tendency to,
and do, mislead and deceive a substantial portion of the purchasing
public, and as a result such members of the public have been induced to
purchase quantities of such cosmetics and soap in the mistaken belief
that the statements and representations contained in such adverti:e·
· ments and advertising matter concerning such cosmetics and soap
were true. Said representations have therefore unfairly diverted trade
to the respondent from its competitors.
CONCLUSION

The acts and practices of the respondent, as herein found, are all to
the prejudice and injury of the public and of the competitors of re·
spondent, and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondent,
testimony and other evidence taken before William C. Reeves and
John J. Keenan, examiners of the Commission theretofore duly desig·
nated by it, in support of the allegations of said complaint and in
opposition thereto, briefs filed herein, and oral arguments by 'William
L. Pencke, counsel for the Commission, and by Jerome L. Isaacs, coun·
sel for the respondent, and the Commission having made its findings
as to the facts and its conclusion that said respondent has violated the
provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Jergens-·Woodbury Sales Corporation, a corporation, its officers, representatives, agents, and em·
ployees, directly or through any corporate or other device, in connection with the offering for sale, sale and distribution in commerce, as
commerce is defined in the Federal Trade Commission Act, of its soaps,
cosmetic creams and face powders, or any products of substantiallY
similar composition or possessing substantially similar properties, do
forthwith cease and desist from:
1. Representing that its facial powder will guard against or preyent
skin blemishes or infection from germs, or that said powder will
remn:in germ-free during use.
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2. Representing that its facial powder will spread farther than other
competitive face powders of comparable quality.
~· Representing that its cold cream will remain sterile, or that
~~rd .cream will kill germs or prevent .germ .growth, infections or
emrshes under ordinary conditions of use.
4. Representing in any manner whatever that respondent's creams
0
{ ~oap have any added beneficial value upon the skin by reason of
t eir vitamin content.
lt.i<J further ordered, That the respondent shall within 60 days after
ser.v~ce upon it of this order, file with the Commission a report in
Wrrtmg, setting forth in detail the manner and form in which it has
complied with this order.
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THE l\fATTER OF

SPENCER SYSTEM! AND JOHN L. SHEA, WILLIAM J,

HAGERTY, JEAN G. MITCHIE, AND GLENDA S. HILLS
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket ~350.

Complaint, Oct. 16, 1940-Decision, Sept. 1'2, 191,1

Wlwre a concf'rn, organized as a Massachusetts trust, and four individuals in
charge of its business, determining and carrying out its policies and practices, engaged in interstate sale of coursf's of instruction, including lesson
sheets, toolR, and materials, in the de~";!gn and fabrication of arch supports
and foot exercisers, and in a system of foot correction and culture ; in
circulars, letters and pamphlets, ann in advertisements in periodicals of
general circulation, directly and indirectly(a) Represented that the structure of the foot Is simple, that anyone of ordinary intelligence who could read and write could readily master their
courses and be'come proficient therein, that their treatment was infallible,
that the instruction could be given by mail and the necessary knowledge
and proficiency acquired In 10 weel's or less, and that by reason of such
mastery and the use of their system of foot culture aad arch supports
made by tht>ir method, student would be able to determine whether or not
a person rt>quired arch supports and prt>scribe, design and fabricate the
proper supports, and diagnose as surgical or nonsurgical all foot ailments
or conditions; and
(b) Uepresented further that student would be able to correct, overcome and
cure all foot troubles, other than those requiring operative surgery, lnclud·
ing fiat foot, distorted toes, weak feet, painful heel, aching, sweaty or too
dry feet, calluses, chilblains, foot neuralgia, hammer or Morton's toes,
stretched Ji~aments, enlarged joints and bunions, and prevent the growth
of corns and bunion~;
·
The facts being the structure of the foot is not simple; adequate correction
of arch troubles, diseases, and ailments of the feet, and tbe proper design·
· lng of arch supports, require a diagnosis which cau be properly made only
by one familiar not only with the structure and physiology of the feet but
also of the rest of the body ; the knowledge necessary for proper diagnosis
of all foot troubles as surgical or nonsurgical, and the application of adequate corrective or curative methods to latter conditions by arch supports.
exercises, or otherwise, cannot be imparted by mail, in the short timij
indicated, to the ordinary literate pe1·son, and cannot be acquired from
their courses of Instruction; proper arch support cannot be made by one·
without substantial practical experience and training, and those master·
lng the course cannot be assured, In all cases of nonsurglca.l foot conditions
or diseases, of successful results from u~e of the corrective system as
taught, either with or without use of exercises of their. design or arch
supports made and fitted in accordance with their instructions; and
(c) Falsely represented that the student would learn bow to obtain trade
without solicitation, delay, or expense, and wns assured, by mastery of the
course, of a paying busines>~ and large incom.e;
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With tendency and capacity to mislead and deceive purchasers and prospective
purchasers of their said courses of instruction into the erroneous belief
that such representations were tme, and to induce a substantial part or
the public, becaul';e of such mistakrn belief, to purchase the same:
·Held, TIJat such acts and practices, under the circumstances set forth, were
all to the prejudice of the public, and constituted unfair and deceptive
acts and practices in commerce.

Before Mr. Randolph Preston; trial examiner.
l!!r. Randolph lV, Branch for the Commission.
CoMPLAINT

Pursuant to the provisions o.£ the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Spencer System, a
Massachusetts trust, John L. Shea, 'William J. Hagerty, Jean G.
Mitchie, and Glenda S. Hills, individually and as trustees of said trust,
hereinafter referred to as respondents, have violated the provisions of
the said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
PARAGRAPH 1. The said respondent, Spencer System, is a Massachusetts trust, organized under the laws of the Commonwealth of Massachusetts and having an office and: principal place of business at 55 Belvidere Street iii the city of Boston, Mass., with respondents John L.
Shea, William J. Hagerty, Jean G. l\Iitchie, and Glenda S. Hills as its
trustees. The said trustees are in charge of the business conducted by
said trust, and determine and carry out its policies and practices.
PAR. 2. Respondents are now, and have been for more than 6 months
last past, engaged in the business of selling courses of instructions and
instructing students in the design and fabrication of arch supports and
"foot exercisers" and in a system of foot correction and culture.
The conduct of such courses of instruction contemplates and results
in the transportation from respondents' place of business in the Commonwealth of Massachusetts to students located in various States of the
United States, of information, textual matter, charts, tools, materials
and other things useful or necessary in such courses of study, and from
students to respondents of reports and specimens of their work.
Respondents maintain, and at all times mentioned herein have maintained, a course of trade in said courses, including said lesson sheets,
tools, materials and other things, in commerce between and among the
various States of the United States, and in the District of Columbia.
PAR. 3. In the course and conduct of their said business, and for the
purpose of inducing the purchase of their said courses of instruction,
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respondents have engaged in the practices of distributing circulars,
letters, and pamphlets containing claims with respect to said courses,
the proficiency and ability which will be acquired, and the financial
rewards to be anticipated, by those who purchase and master said
courses of instruction, to be distributed between and among the various
States of the United States and in the District of Columbia, and of
causing advertisements containing similar claims to be inserted in
magazines and periodicals of general circulation between and among
the various States of the United States, and in the District of
Columbia.
Among and typical of such claims are the following:
·we • • • teaPh you the simple construction of the foot, foot culture and
the use of the exercisers • • •
The course of instructions is easy to master by anyone of ordinary intelligence
who can read and write.
You can enter this new profession of arch support maldng and foot culture
methods by becoming proficient In this system.
'l'he foot exercisers are sold outright or rented to the customer, wl10 uses them
or any other instructions suggested to him, in his own home, a few minutes daily,
which overcome flat foot, distorted toes, weak feet, painful heel, aching, sweaty,
or too dry feet, callouses, chilblains, foot neuralgia, hammer or Morton's toes,
prevents bunions, corns, etc. by correcting them at the source.
There are twenty-six delicately suspended small bones in the foot which are
easily displaced. Falling arches, crooked toes, weak feet, flat foot, stretched
ligaments, enlarged joints, callosities and bunions are not natural to the normal
feet. Through the use of foot culture methods and adjustment by this system,
in cases where operative surgery Is not required, and by wearing made to indi·
vidual impression arch supports, the results obtained are practically one hundred
percent efficient.
In addition thereto you are instructed in foot culture methods and certain
exercises that tend to correct foot troubles of every kind that do not require
operative surgery • • •
The superior quality of the Spencer System for overcoming foot troubles of
every kind that do not require operative surgery • • •
Instruction by correspondence in many lines is an established means today.
You can complete these instructions In your own home in ten weeks, or in a
shorter period • • "'
We also teach you a business plan that Is successful, and brings customers
without waiting for them to hear of your ability. Years of experience of other
operators have shown bow to get trade without soliciting, expense or delay,
You can have YORE INCOME.
• • • a new business that will earn you more than a good living any·.
where • • •
There are no "lfs" about this business paying, It does it.
PAR. 4. Through the use of the statements and representations
hereinabove set forth, and others similar thereto not specifically set
out herein, respondents have represented, directly and indirectly,
among other things, that the structure of the foot is simple; that
anyone of ordinary intelligence who can read and write can readily
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master respondents' courses of instruction in arch support making
and :foot culture and become proficient therein; that by reason of
such mastery and the use of respondents' system of foot culture and
arch supports made by respondents' method, the student will be able
to determine whether or not a person requires arch supports, prescribe, d~sign and fabricate the proper supports, diagnose as surgical
ur nonst~rgical all foot ailments or conditions and correct, overcome
and cme all foot troubles other than those requiring operative
surgery, including flat foot, distorted toes, weak feet, painful heel,
aching, sweaty or too dry feet, callouses, chilblains, foot neuralgia,
hammer or Morton's toes, stretched ligaments, enlarged joints and
bunions and prevent the growth of corns and bunions; that respondents' treatment is, to all practical intents and purposes, infallible;
that this instruction can be given by mail and the necessary knowledge and proficiency acquired in ten weeks or less; that the student
will learn how to obtain trade "\Vithout solicitation, delay or expense
and is assured, by the mastery of the course, of a paying business
and a large income.
PAR. j, The foregoing representations are false and misleading.
In truth and in fact the structure of the foot is not simple. The
adequat(~ correction of arch troubles, diseases and ailments of the
feet, and the proper designing of arch supports, require, as a preliminary~ a diagnosis which can be properly made only by one
familiar not only with the structure and physiology of the feet
but of the rest of the body. The knowledge necessary for the
proper diagnosis of all foot troubles as surgical or nonsurgical,
and the application of adequate corrective or curative methods to
nonsurgical conditions by arch supports, exercises, or otherwise,
cannot be imparted by mail in the short time indicated by respondent
to the ordinary literate person, and cannot be acquired from respondents' courses of instruction. A proper arch support cannot be made
by one without substantial practical experience and training. Those
masterir.g the course cannot in all cases of nonsurgical foot conditions
or diseases, be assured of successful results from the use of the
corrective system as taught, either with or without the use of exercisers of respondents' design or arch supports made and fitted in
accordance with respondents' instructions. The student is not assured
of a profitable business by completing the course, nor of a big income;
neither is he assured that he will be able to obtain trade without
solicitation, delay or expense:
PAR. 6. The use by respondents of the foregoing false and misJeading misrepresentations as set forth herein, in connection with
the offering for sale and sale of its said courses of instruction, has
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had, and now has, the tenden~y and capacity to mislead and deceive
purchasers and prospective purchasers thereof into the erroneous
and mistaken belief that such representations are true, and to induce
a substantial part of the public, because of such erroneous and
mistaken belief, to purchase respon?-ents' courses.
PAR. 7. The aforesaid acts and practices of the respondents as
herein alleged are all to the prejudice of the public, and constitute
unfair nnd deceptive acts and practices in commerce within the
jntent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 16, 1940, issued and on
October 17, 1940, served its complaint in this proceeding upon respondents Spencer System, a Massachusetts trust, and John L. Shea,
"'William J. Hagerty, Jean G. Mitchie, and Glenna S. Hills (the
individual referred to in the complaint as Glenda S. Hills), individuaJly, and as trustees of said trust, charging them with the use
of unfair and deceptive acts or practices in_ commerce in violation of
tlie provisions of said act. After the issuance of said complaint
and the filing of the respondents' answer, the Commission, by order
entered herein, granted respondents' request for permission to withdraw said answer and substitute thereof an answer admitting all the
material allegations of fact set forth in said complaint, except the
allegation in paragraph 1 of the said complaint that Jean G .. l\Iitchie
and Glenna S. Hills are trustees of respondent Spencer System, and
waiving all ~ntervening procedure and further he11ring as to said
facts, which substitute answer was duly filed in the office of the
Commission.
Thereafter this proceeding regularly came on for final hearing
before the Commission on said complaint and substitute answer;
and the Commission, having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the fact~
and its conclusion drawn therefrom:
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The said respondent, Spencer System, is a Massachusetts trust, organized under the la~s o£ the Commonwealth of
Massachusetts and having an office a_nd principal place of business
at 55 Belvidere Street in the city of Boston, Mass., with respondents
John L. Shea and William J. Hagerty as its trustees. The said
trustees are in charge of the business conducted by said trust and
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they, and respondents Jean G. Mitchie and Glenna S. Hills, determine and carry out its policies and practices.
PAn. 2. Respondents are now, and have been for more than six
months last past, engaged in the business qf selling courses of instruction and instructing students in the design and fabrication. of
arch supports and "foot exercisers" and ir.. a system of foot correctiOn
ttnd culture.
The conduct of such courses of instruction contemplates and results
in the transportation from respondents' place of business in the Commonwealth of .Massachusetts to students located in various States of
the United States of information, textual matter, charts, tools,
materials, and other things useful or necessary in such courses of
study, and from students to respondents of reports and specimens of
their work.
Respondents maintain, and at all times mentioned herein have
maintained, a course of trade in said courses, including said lesson
sheets, tools, materials, and other things, in commerce between and
among the various States of the United States, and in the District
of Columbia.
PAn. 3. In the course and conduct of their said business, and for
the purpose of inducing the purchase of their said courses of instruction respondents have engaged in the practices of distributing
circulars, letters, and pamphlets containing claims with respect to
said courses, the proficiency and ability which will be acquired,· and
the financial rewards to be anticipated, by those who purchase and
master said courses of instruction, to be distributed between and
a:rnong the v~rious States o£ the United States and in the District of
Columbia, and of causing advertisements containing similar claims
to be inserted in magazines and periodicals of general circulation
between and among the various States of the United States and in
the District of Columbia.
.
Among and typical of such claims are the following:
We • • • teach you the simple construction of the foot, foot culture and
the use of the exercisers • • •
The course of Instructions ls easy to master by anyone of ordinary intelli·
gence who can read and write.
You can enter this new profession of arch support making and foot culture
methods by becoming proficient In this system.
The foot exercisers are sold outright or rented to the customer, who uses
them or any other instructions suggested to him, in his own home, a few
minutes dally, which overcome fiat foot, distorted toes, weak feet, painful heel,
aching, sweaty, or too dry feet, callouses, chllblalns, foot neuralgia, hammer or
Morton's toes, prevents bunions, corns, etc. by correcting them at the source.
There are twenty-six delicately suspended small bones in the foot which are
enslly displaced. Falling archet:, crooked toes, weak feet, fiat foot, stretched
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ligaments, enlarged Joints, callosities and bunions are not natural to the normal
feet. Through the use of foot culture methods and adjustment by this system,
in cases where operative surgery is not required, and by wearing made to individual impression arch supports, the results obtained are practically one hundred
per cent efficient.
In addition thereto you are instructed in foot culture methods and certain
exercises that tend to correct foot troubles of every kind that do not require
operative surgery • • •
The superior quality of the Spencer System for overcoming foot troubles of
every kind that do not require operative surgery • • •
Instruction by correspondence in many lines Is an established means today.
your own horne in ten weeks, or in a
You can complete these instructions
shorter period * • *
We also teach you a business plan that is successful, and brings customers
without waiting for them to hear of your ability. Years of experience of
other operators have shown how to get trade without soliciting, expense or
delay.
You can have MORE INCOME.

in

• • • a new business that will earn you more than a good living anywhere • • •
There are no "ifs" about this business paying, it does it.
pAR. 4. Through the use of the statements and representations
hereinabove set forth, and others similar thereto not specifically set
out herein, respondents have represented, directly and indirectly,
among other things, that the structure of the foot is simple; that
anyone of ordinary intelligence who can read and write can readily
master respondents' courses of instruction in arch support making
and foot culture and become proficient therein; that by reason of such
mastery and the use of respondents' system of foot culture and arch
supports made by respondents' method, the student will be able to
determine whether or not a person requires arch supports, prescribe
design and fabricate the proper supports, diagnose as surgical or
nonsurgical all foot ailments or conditions and correct, overcome and
cure all foot troubles other than those requiring operative surgery,
including flat foot, distorted toes, weak feet, painful heel, aching,
sweaty or too dry feet, callouses, chilblains, foot neuralgia, hammer
or Morton's toes, stretched ligaments, enlarged joints, and bunions
and prevent the growth of corns and bunions; that respondents' treatment is, to all practical intents and purposes, infallible; that this
instruction can be given by mail and the necessary knowledge and
proficiency acquired in ten weeks or less; that the student will learn
how to obtain trade without solicitation, delay or expense and is
assured, by the mastery of the course, of a paying business and a
large income.
PAR. 5. The foregoing representations are false and misleading.
In truth and in fact the structure of the foot is not simple. The
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adequate correct~on of arch troubles, diseases and ailments of th~
feet, and the proper designina of arch supports, require, as a preliminary, a diagnosis which "'can be properly made only by ~me
familiar not only with the structure and physiology of the feet but of
the rest of the body. The knowledge necessary for the proper diagnosis of all foot troubles as surgical or nonsurgical, and the application of adequate ~;:orrective or curative methods to nonsurgical conditions by arch supports, exercises, or otherwise, cannot be imparted
by mail in the short time indicated by respondent to the ordinary
literate person, and cannot be acquired from respondents' courses of
instruction. A proper arch support cannot be made by one without
substantial practical experience and training. Those mastering the
course cannot be assured in all cases of nonsurgical foot conditions
or diseases, of successful results from the use of the corrective system
as taught either with or without the use of exercisers of respondents'
design or arch supports made and fitted in accordance w.ith respondents' instructions. The student is not assured of a profitable business
by completing the course, nor of a big income; neither is he assured
that he will be able to obtain trade without solicitation, delay or
expense.
PAR. 6. The use by respondents of the foregoing false and misleading representations as set forth herein, in connection with the
offering for sale and sale of their said courses of instruction, has had,
and now has, the tendency and capacity to mislead and deceive pur<:hasers and prospective purchasers thereof into the erroneous and
mistaken belief that such representations are true, and to induce a
substantial part of the public, because of such erroneous and mistaken
belief, to purchase respondents' courses.
CONCLUSION

The aforesa:id acts and practices of the respondents, Spencer System, a Massachusetts trust, John L. Shea and 'Villiam J. Hagerty,
individually, and as trustees of said trust, and Jean G. Mitchie and
Glenna S. Hills, individually, as herein found, are all to the prejudice
of the public and constitute unfair and deceptive acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of respondents, in which answer respondents admit all the material al-
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legations of fact set forth in said complaint, except the allegations
that Jean G. Mitchie and dlenna S. Hills are trustees of respondent
Spencer System, and waive all intervening procedure and further
hearing as to said facts; and the Commission having made its find·
ings as to the facts and conclusion that said respondents have violated
the provisions of the Federal Trade Commission Act.
It is ordered, That the respondents, Spencer ,System, a :Massachusetts trust, its trustees, officers, agents, representatives, and employees, ·and John L. Shea and William J. Hagerty, individually and
as trustees of said trust, and Jean G. Mitchie and Glenna S. Hills
individually, directly or through any corporate or other device in
connection with the offering for sale, sale and distribution in commerce, as "commerce" is defined in the Federal Trade Commission
Act, of courses of instruction in the fabrication of foot supports and
foot exercisers and in the treatment and correction of foot troubles,
do forthwith cease and desist from directly or by implication:
1. Representing that respondents' course of instrucfion, or any substantially similar course of instruction, will equip any one with learn·
ing and proficiency adequate to:
(a.) Diagnose and determine whether or not foot troubles require
surgical treatment.
(b) Effectively and successfully treat non-surgical foot troubles,
regardless of origin or cause thereof.
(c) Effectively and successfully treat substantially all cases of foot
troubles, conditions, or diseases, including flat foot, distorted toes,
weak feet, painful heel, aching, sweaty, or too dry feet, callouses,
chilblains, foot neuralgia, hammer or Morton's toe, stretched ligaments, enlarged joints, and bunions.
·
2. Representing that any purchaser who masters respondents' correspondence course is assured of a profitable business or will be able
to obtain trade without solicitation, delay, or expense.
It is further ordered, That respondents shall, within CO days after
service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
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IN THE MATTER OF

ROBERT E. OVERELL, TRADING AS COPINOL COMPIANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doolcet 4431.

Complaint, Dec. 21, 1940-Decision, Sept. 12, 1941

Where an individual engaged in interstate sale and distribution of bis "Coplnol"
or "Copinol Nnsal Medicine"; by advertisements through the mails and
otherwise, Including purported testimonials, directly or by implication(a) Represented that his said preparation wus a cure and remedy for head
colds, catarrh-choked nose or throat, nasal catarrh, and sinus congestion,
and constituted a competent and effective treatment for such conditions,
and that it would rid tbe nose and throat of, and protect nose from, germladen mucus and instantly elear the head, and would afford relief to con·
gested nusal passages more quickly nnd for a longer period of time than
other similar preparations ;
Facts being said pt·oduct, which was a mild, soothing, and cooling emollient
and local constrictor of the small blood vessels, was not a cure or remedy
for aforesaid conditions anu had no therapeutic value In the treatment
thereof in excess of furnishing temporary relief to congested nasal mucous
membranes; it would not rid the nose and throat of, or protect nose from,
germ-laden mucus, nor clear the bead instuntly; and had no special properties whlth would afford quicker or longer relief than other similar preparations; and
(b) Failed to reveal material fncts and that use of said product, as pre~cribed,
might result in injury to health, in that he included neither on the pasteboard container of said "Copinol," or ln said lldvet·tisements, a warning
statement to the effect that said preparation, which contained the drug
ephedrine alkaloid, should not be used by persons suffering from heart
trouble, high blood pressure, diabetes, or thyroid trouble except on competent advice, and that its use over a long period of time was likely to
produce prolonged nasal constriction so as to cause tissue damage from
anoxemia, with secondary inflammatory reaction, or a cautionary state·
ment to the effect that !"aid preparation should be used only as directed on
tbe label, and failed on the cautionary statement in the circular which it
enclosed with its said product to which label referred user, to set forth the
full danger in use of said preparation over a long period of time, and
sufficiently to warn persons suffering from afot·esaid diseases that they
should not use the product except on competent advice;
'
With effect of misleading and deceiving a substantial portion of the purchasing
public into the erroneous belief that such representations were true, and
that his said preparation was harmless and would accomplish the results
claimed for it, and of inducing It, because of such belief, to purcJ.iase his
said "Copinol" medicinal preparation:
Held, That such acts and practices, under the circumstances set forth, were
all to the preJudice and injury of the public, and constituted unfair and
deceptive acts and practices In commerce.

lllr. John lV. Carter, Jr., for the Commission.
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Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Robert E. Overelll
indiviuunlly and trading under the style and firm name of Copinol
Co., hereinafter referred to as respondent, has violated the provisions
of said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public intereEt, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent., Robert E. Owrell, is an individual
trading under the style and firm name of Copinol Co. with his principal place of business located at Seventh antl l\lain Streets, Los
Angeles, Calif.
PAn. 2. Acting in his individual capacity and trading under the
style and firm name of Copinol Co., responde11t is now, anu for
more than 1 year last past has been, engaged in the advertising, sale,
anu distribution of a medicinal product or preparation designated as
"Copinol" and sometimes designated as "Copinol Nasal l\fedicine,"
hereinafter referred to as "Copinol," in commerce among and between the various States of the United States.
Respondent causes said medicinal preparation, when sold, to be
tmnsported from responuent's place. of business in the State of Califm·nia to the purchasers thereof located in various other States of
the United States and in the District of Columbia.
Hesponclent maintains, and at all times mentioned herein, has
maintained a course of trade in the said medicinn.l preparation in
commerce between and among the various States oi the United
States and in thP. District of Columbia.
r AR. 3. In the course and conduct of his aforesaid business responuent has disseminated and is now uisseminating, and has caused
and is now causing the dissemination of false advertisements concerning his said. preparation by the United States mails and by various other means in commerce, as commerce is defined by the Federal
Trade Commission Act and respondent has also disseminated, and is
nmv disseminating, and has caused and is no"\Y causing, the dissemination of false ad\'ertisements concerning his said product by various
means for the pnrpose of inducing, and which are likely to induce,
directly or indirectly, the purchase of his said product in commerce,
al'.. commerce is defined by the Federal Trade Commission Act.
Among and typical of the hlse statement5 and representations
contained in said advertisements disseminated and caused to be disseminated as aforesaid, are the following:
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TERRIBLE NOSE DISCHARGE EMBARRASSES LADY

Suffers from stuffy bead c·olds, cat:urh-choked no~e an1l throat, nasal sinus,
helped by .Copinol. "I bad a bad discharge from my right nostt·il and used
fr01n four to six handkerchiefs daily. It was terrible," writes Mrs. 0. E. J.,
Ocean Deach, California.
"No words can express my embarrassment in company. Copinol relieved rue
Instantly. l\ly head is clear-the cmckling is gone." The secret formula of
Sc>ven scientific ingredients for Copinol Nasal l\Iedicine is now revealed on the
llllckage.
SECRET FORMULA FOR NOSE CATARRH REI'EAI.ED AT LAST!

Special ingredient retains medication longer in nose-speeds relief in catarrhchoked nasal congestion, shrinks swollen membranes.
Sufferers from stopped up nasal passages-choked by disgusting mucus dripl•ings in nose and throat-have gladly paid more for Copinol Nasal 1\Iedicine
because it gave longE>r lasting relief. Now the secret is out. ~ew laws reQuire that Copinol reveal Its treasured formula and now the whole world knows
that LANOLIN, blended with six other scientific ingredients, is the amazingly
~ffective mediament that insures such lasting relief from stuffy head colds,
l'atanh-chokeu noi"t' and throat, nasal catart"b and sinus congestions. * * *
LONGER LASTING MEDICATlON FOR YOUR NOSE

Sufferers from nasal congestion can rid nose of clogging mucus and get
longer pr·otection by using COPINOT. N,).SAL MEDICINE.
NASAL HYGIENE COPINOL NASAL MEDICINE.

!till nose of genu laden mucus! Loosen clogging congestion with coPINOL!
A ft>w rtrops will aid you in bt·eaihing frePly ngaln.

tong lasting medication!

PAR. 4. Through the use of the statements and representations
hereinabove set forth and in other and similar statements and representations not specifically set out herein, all of which -purport to
be descriptive of the therapeutic properties of his said preparation,
respondent repre,sents, directly or by implication: That his said
Preparation is a cure and remedy for head colds, catarrh-choked
nose or throat, nasal catanh, or sinus congestion, and that it constitutes a competent and effective treatment for such conditions; that it
Will rid nose and throat of, and protect nose from, germ laden mucus,
and instantly clear the head; and that said preparation will afford
relief to congested nasal passages more quickly and for a longer
Period of time than other preparations.
PAR. 5. The aforesaid representations used and disseminated by
respondent as aforesaid, are grossly exaggerateu, false and misleading. Hespondent's preparation "Copinol" is not a cure or remeuy
for head colds, nasal catarrh, or sinus congestion, and has no therapeutic value in the treatment of such conditions in excess of furnishing temporary relief to congested nasal mucus membranes. It will
not rid the nose aJl(l throat of, or protect the nose from, germ laden
mucus. It will not clear the head instantly. This preparation has no
special therapeutic properties which will enable it to afford relief
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more quickly or for a longer period of ti~e than many other similar
preparations on the market, affording temporary relief to congested
nasal passages. It is nothing more than a mild antiseptic emollient
and constrictor
the. arterioles.
PAR. 6. Respondent's preparation contains the drug ephedrine alka·
Ioid and the use of said preparation may be harmful to those suffering
from heart trouble, high blood pressure, diabetes, or thyroid trouble
and the use of this preparation over a long period of time is likely
to produce such prolonged nasal constriction as to cause tissue damage·
from anoxemia with secondary inflammatory reaction, and may also
cause nervousness, restlessness, or sleeplessness.
The advertisements disseminated by the respondent as aforesaid,
contain no cautionary statements to the effect that this preparation
should not be used by persons having heart trouble, high blood pres·
sure, diabetes, or thyroid trouble or that its frequent or continued
use may cause nervousness, restlessness, or sleeplessness, and conse·
quently such advertisements constitute false advertising in that they
fail to reveal facts material in the light of the representation con·
tained therein and fail to reveal that the use of said preparation
under the conditions prescribed in said advertisements or under such
conditions as are customary or usual may result in injury to health.
PAR. 7. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, disseminated as afore·
said, has had and now has, the capacity and tendency to and does,
mislead and deceive a substantial portion of the purchasing public in·
to the erroneous and mistaken belief that such false statements, repre·
sentations, and advertisements are true, and to induce a substanthtl
portion of the purchasing public, because of such erroneous and mis·
taken belief, to purchase respond~nt's medicinal preparation
"Copinol."
.
PAR. 8. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

of

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 21st day of December 1940.
issued, and on the 26th day of December 1940, served its complaint in
this proceeding upon said respondent, Robert E. Overell, charging hi.m
with the use of unfair and deceptive acts and practices in commerce in
violation of the provisions of said act.
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. On January 15 ' 1941 ' the respondent filed his answer in this proceedIng. Thereafter, a stipulation was entered into whereby it was stipulated and agreed that a statement of facts signed and execut~d by
the respondent, Robert E. Overell, and Richard P. Whiteley, assistant chief counsel for the Federal Trade Commission, subject to the
approval of the Commission, may be taken as the facts in this proceeding and in lieu of testimony in support of the charges stated in
the complaint, or in opposition thereto, and the said Commission m''Y
proceed upon said statement of facts to make its report stating its
findings as to the facts and its conclusion based thereon and enter its
order disposing of the proceedings without the presentation of argufilent or the filing of briefs and without the filing of trial examiner's
report upon the evidence. Thereafter, this proceeding regularly came
on for final hearing before the Commission on said complaint, answe:r,
and stipulation, said stipulation having been approved, accepted, and
filed, and the Commission having duly considered the same and being
~ow fully advised in the premises, finds that this proceeding is in the
Interest of the public and makes it findings as to the facts and its
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
• PARAGRAPH 1. Respondent, Robert E. Overell, is an individual tradIng under the style and firm name of Copinol Co. with his principal
Place of business located at Seventh and Main Streets, Los Angeles,

Calif.
PAR. 2. Respondent, acting in his individual capacity, and trading
Under the style and firm name aforesaid, is now and for more than
1 year last past has been engaged in the advertising, sale, and distribution of a medicinal preparation designated as "Copinol" and sometimes as "Copinol N asa.l Medicine." Respondent causes said preparation, when sold, to be transported from his aforesaid place of bm:iness in the State of Californin, to the purchasers thereof located in
Various other States of the United States. Respondent maintains, and
at all times mentioned herein has maintained, a course of trade in said
medicinal prepar~tion in commerce among and between the variou~
Stn,tes of the United States.
PAR. 3. In the course and conduct of his aforesaid business as aforesaid, respondent has disseminated and is now disseminating, and has
caused and is now causing the dissemination of, advertisements concerning his said medicinal preparation, designated as aforesaid, by
United States mails and by various means in commerce, as commerce
is defined by the Federal Trade Commission Act; and respondent has
also disseminated and is now disseminating, and has caused and is now
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causing the dissemination of, advertisements concerning his said
medicinal preparation by various means for the purpose of inducing~
and which are likely to induce, directly or indirectly, the purchase of
his said medicinal preparation, designated as aforesaid, in commerce,
as commerce is defined by the Federal Trade Commission Act.
Among and typical of the statements and representations contained
in said advertisement3, disseminated and caused to be disseminated by
the United States mails and various other means, are the following:
TERRIBLE NOSE DISCHARGE EMB_\RRASSES LADY
Sufferers from stuffy head colds, catarrh-choked nose and throat, nasal sinus,
helped by Copinol. "I had a bad discharge from my right nostril and used from
4 to-6 handkerchiefs daily. It was terrible," writes Mrs. 0. E. J., Oeean Beach.
California.
"No words can express my embarrassment in company. Copinol relieves 1ne
instantly. l\Iy head is clear-the crackling is gone."
The secret formula of 7 sdentific ingredients for Copinol Nasal ::.\lellicine is
now revealed on the package.
SECRET FO!!MULA FOR NOSt: CATARRH BEVK\LEO AT LAST!
Speci'ul ingredient retains medication longer in nose--speeds relief in catarrh·
choked nasal congestion, shrinks swollen membranes.
Sufferers from stoppPd up nasal passages·-dwked by di~gusting mucus driP·
pings in nose and throat-have gladly paid more for Copinol Nasal 1\Iedicine because it gave longer lasting relief. Now the secret is out. New laws require that
Copinol re,·eal its tre'asured formula and now the whole world knows that LANOLIN
blended with six other scientific ingredients is the amazingly effective medica· .
ment that insures ~uch lasting relief from stuffy head colds, catarrh-choked nose
and tl1roat, nasal catarrh and sinus congestion. * * •
LONGI':R LASTING MEDICATION FOR YOUR NOSE.
Sufferers from nasal congestion cnn rid nose of clog and mucus 'and get longer
protection by using COPINOL NASAL MEDICINE.
NASAL HYGmNE COPINOL NASAL MEDICI:'IE
Rid nose of germ-laden mucus l Loosen cloggy congestion with coPINOL! A
few drops will aid you in breathing freely again.

PAR. 4. Through the use of the statements and representations hereinabove set forth, and other statements and representations similar
thereto but not specifically set out herein, all purporting to be descriptive of the therapeutic properties of the medicinal preparation "Copinol," respondent represents, directly or by implication, that his said
preparation is a cure or remedy for head colds, catarrh-choked nose
or throat, nasal catarrh, and sinus congestion, and that it constitutes a
competent and effective treatment for such conditions that it will rid
the nose and throat of, and protect nose from, germ-laden mucus, and
instantly clear the head; and that said preparation will afford relief to
congested nasal passages more quickly and for a longer period of time
than similar preparations.
PAn. 5. The aforesaid representations, used and disseminated by respondent as aforesaid, are grossly exaggerated, false, and misleading.
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Respondent's preparation Copinol, designated as aforesaid, is a mild
soothing and cooling emollient and local constrictor of the small blood
Vessels. It is not a cure or remedy for head colds, catarrh-choked nose
or throat, nasal catarrh, or sinus congestion, and it has no therapeutic
"Value in the treatment of such conditions in excess of furnishing tern~
Porary relief to congested nasal mucous membranes. It will not rid
the nose and throat of, or protect the nose from, germ-laden mucus.
It will not clear the head instantly. This preparation has no special
therapeutic properties which will en!lble it to afford relief more quickly
or for a longer period of time than many other similar preparations
affordirtg temporary relief to congested nasal passages.
•PAR. 6. Respondent's preparation contains the drug ephedrine alka~
lord, and the use of this preparation may be harmful to those suffering
from heart trouble, high blood pressure, diabetes, or thyroid trouble,
and the use of this preparation over a long period of time is likely to
Produce such prolonged nasal constriction as to cause tissue damage
from anoxemia with secondary inflammatory reaction and may also
cause nervousness, restlessness, or sleeplessness.
PAR. 7. While the label now being used by respondent carries the
statement

'

See circular for full directions regarding use of Copinol,

~t carries neither a warning statement to apprise the reader that there
potential danger in the use of said preparation to persons suffering
from heart trouble, high blood pressure, or thyroid disease, and that
this preparation should not be used over a long period of time, nor a
cautionary statement specifically directing attention to a warning
statement to such effect appearing in the accompanying labeling.
The circular now· being packaged with respondent's preparation
Copinol, contains directions for use and in connection therewith the
following statement:
lS

Care should be taken that this preparation is not used so continuously over a
long period of time as to cause amassing of oily deposits in nose or lungs. Should
be used with caution by persons subject to heart trouble, high blood pressure or
thyroid disease. Consult your physicians, particularly regarding children's use.

!n the light of the potential danger existing in this product as found
In paragraph 6 hereof, the above statement appearing on the circular
is inadequate as a warninO'. It fails to set :forth the full danger exist1ng in this preparation if used over a long period of time, and it does
not constitute a sufficient warning to persons suffering from heart
trouble, high blood pressure, diabetes, or thyroid diseases. This preparation should not be used by persons subject to these diseases except
on competent advice.

.

~
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The printed matter on the pasteboard box in which Copinol is now
being packaged by respondent, and the advertisements disseminated
by the respondent, as aforesaid, however, contain neither a statement
to the effect that said preparation should not be used by persons suf·
fering from heart trouble, high blood pressure, diabetes, or thyroid
trouble except on competent advice and that its use over a long period
of time is likely to produce prolonged nasal constriction as to cause
tissue damage from anoxemia with secondary inflammatory reaction,
nor a cautionary statement to the effect that said prepartion should
be used only as directed on the label. Such advertisements constitute
false advertisements in that they fail to reveal facts material" in the
light of the representations contained therein, and fail to reveal that
the use of said preparation under the conditions prescribed in s::~.id
advertisements, or under such conditions as are customary or usual,
may result in injury to health.
PAn. 8. The use by the respondent of the foregoing statements and
representations,·and others of a similar nature, disseminated as afore·
said, has had and now has, the capacity and tendency to and does,
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such statements, represen·
tations, and advertisements are true and that respondent's preparation
is harmless and will accomplish the results claimed for it, as found
in paragraph 4 hereof, and to induce a substantial portion of the
purchasing public, because of such erroneous and mistaken belief
to purchase respondent's medicinal preparation "Copinol."
OONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce within the intent ·
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the re·
spondent, and a stipulation as to the facts entered into between the
respondent herein and Richard P. 'Vhiteley, assistant chief counsel
for the Commission, which provides, among other things, that without
further evidence or other intervening procedure the Commission may
issue and serve upon the respondent findings as to the facts and its
conclusion based thereon and an order disposing of the proceeding,
and the Commission having made its findings as to the facts and its
conclusion that the respondent has violated the provisions of the
Federal Trade Commission Act.
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It. i<J ordered, That respondent, Robert E. Overell, individually or
tradmg under the name of Copinol Co., or trading under any other
name, his representatives, agents, and employees, directly or t.hrough
any corporate or other device, in connection with the o:ffermg for
sale, sale, or distribution of his medicinal preparation designated
"Copinol," or any other preparation of substantially similar com··
Position or possessing substantially similar properties, whether sold
un~er the same name or under any other name, do forthwith cease and
desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails or by any means in commerce,
as commerce is defined in the Federal Trade Commission Act, which
advertisement represents, directly or through inference that said preParation:
· (a) Is a cure or remedy for head colds, catarrh-choked nose or
throat, nasal catarrh, or sinus congestion, or has any therapeutic
Value in the treatment of such conditions in excess of furnishing
temporary relief to congested nasal mucous membranes.
(b) Will rid the nose and throat of, or will protect the nose from,
germ-laden mucus.
(c) Will instantly clear the head.
(d) Will afford relief to congested nasal passages more quickly
and for a longer period of time than similar preparations.
2. Disseminating or causing to be disseminated any advertisements
by means of the United States mails or by any means in commerce,
as commerce is defined in the Federal Trade Commission Act, which
advertisement fails to reveal that respondent's medicinal preparation
"~opinol" should not be used by persons suffering from heart trouble,
high blood pressure, diabetes, or thyroid trouble, and that the use of
said preparation over a lo:ng period of time is likely to produce prolonged nasal constriction resulting in tissue damage from anoxemia,
Provided, however, that if the label of said preparation contains a
Warning of the potential dangers in the use of said preparation, as
hereinabove set forth, such advertisements need contain only the
cautionary statement: CAUTION, USE ONLY AS DIREOI'ED ON THE LABEL·
3. Disseminating or causing to be disseminated any advertisement.
by any means for the purpose of inducing or which is likely to in?uce, directly or indirectly, the purchase in commerce, as commerce
ls defined in the Federal Trade Commission Act, of said preparation,
~hich advertisement contains any of the representations prohibited
ln paragraph 1 hereof, or which fails to comply with the requirements
set forth in paragraph 2 hereof.
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It is further ordered, That the respondent shall, within 10 days
after service upon him of this order, file with the Commission an
interim report in writing stating whether he intends to comply with
this order, and, if so, the manner and form in which he intends to
comply; and that, within 60 days after the service upon him of this
order, said respondent shall file with the Commission a report in
writing setting forth in detail the manner and form in which he haS
complied with this order.
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IN

THE MATTER OF

BARD-PARKER COMPANY, INC., AND PARKER, WHITE &
HEYL, INC.
COliiPLAil\".1.', FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket HiS.

Complaint, .Mar. 28, 1941-Dccision, Sept. 15, 1941

Where a corporation and Its subsidiary, engaged in interstate sale and distribution of their "Bard-Parker Formaldehyde Germicide," referred to sometimes
as "Bard-Parker Germicide," and "B-P Germicide," and of "B-P Instrument
Containers," "B-P Sterilizers," and "B-P Instrument Jars" for use therewith;
by means of advertisements in pamphlets, circulars, medical journals, letterheads, and other advertising literature, and through imprinted or raised
letterings on the sides of said instrument containers, and through photomicrographs, in pamphlets distributed by them, of the cutting edge of surgical
:n blades, directly and by implicationepresented that their said "Bard-ParkeL· Formaldehyde Germicide" chemical
Solution was an efficient, practical and certain sterilization medium for the
Pre-operative preparation of surgical and dental Instruments, and a safe,
F Prac~ical substitute for heat sterilization;
acts bemg that, while their said solution had high germicidal and destructive
bacteriological properties, it would not destroy all forms of bacteria when
Used in accordance with the customary sterilization technique; and it was
not efficient, practical and certain, or a safe substitute for heat sterilization,
Unless the instruments remained continuously immersed therein for a period
\ . of 18 hours between usage;
VLth eil'ect of misleading and deceiving a substantial portion of the purchasing
PUblic into the erroneous belief that such false representations were true,
1I and ·of inducing it, beca;se of said belief, to purchase their chemical solution:
eld, That such acts and practices, unde1· the circumstances set forth, were a:n
to the prejudice and injury of the public, and constituted unfair and deceptive acts and practices in commerce.

Air, John W. Carter, Jr., for the Commission.
lViggin & Dana, of New Haven, Conn., for respondents .

•

Col\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
'l'rade Commission, having reason to believe that Bard-Parker Co.,
Inc., a corporation, and Parker, ·white & Heyl, Inc., a corporation,
hereinafter referred to as respondents, have violated the provisions of
said act, and it appearing to the Commission that a proceeding by it
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in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges Jn that respect as follows:
PA:rv\GRAPH 1. The respondent, Bard-Parker Co., Inc., is a corpora·
tion with its principal office and place of business located at Danbury,
Conn. The respondent, Parker, ·white & Heyl, Inc., is a corporation
organized and existing under and Ly virtue of the laws of the State of
New York, with its principal office and place of business located at
Danbury, Conn. It is a subsidiary of the said Bard-Parker Co., Inc.,
and is engaged primarily as the selling and distributing agent for its
principal. The said respondent corporations act in conjunction and
cooperation with each other with respect _to the acts and practices
hereinafter set forth.
PAn. 2. Respondent, Parker, White & Heyl, Inc., and respondent,
Bard-Parker Co., Inc., acting through its said subsidiary, are now, and
for more than 1 year last past, have been engaged in the sale and
distribution of the following Bard-Parker products:
(a) A chemical solution designated "Bard-Parker Formaldehyde
Germicide," s-ometimes referred to as "Bard-Parker Germicide" and
"B-P Germicide."
(b) Instrument containers designed and intended to be used in con·
nection with the aforesaid "Bard-Parker Formaldehyde Germicide"
designated as "B-P Instrument Containers" and "B-P Sterilizers."
(c) Instrument jars designed and intended to be used in connection
with the said "Bard-Parker Formaldehyde Germicide" and designated
as "B-P Instrument J·ars."
Hespondents cause their said products, when sold, to be transported
from their said place of business in the State of Connecticut to the
purchasers thereof at their respective points of location in various
States of the United States, other than the State of Connecticut, and
in the District of Columbia. Respondents maintain, and at all times
mentioned herein have maintained, a course of trade in said products
in commerce, among and between the various States of the United
States and in the District of Columbia.
PAR. 3. I~ the course and conduct of their' aforesaid business the
said respondents have disseminated and are disseminating, and have
caused and are now causing the dissemination of, false advertisements
concerning thl' · r said chemical solution "Bard-Parker Formaldehyde
Germicide" by the United States mails and by various other means in.
commerce as commerce is defined in the Federal Trade Commission
Act; and the respondents have also disseminated, and are now dis·
seminating, and have caused and are now causing the dissemination
of, false advertisements concerning their said product, by various
means for the purpose of inducing, and which are likely to induce,
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.directly or indirectly, the purchase of their said product in commerce,
as commerce is defined in the Federal Trade Commission Act. Among
anc{ typical of the false, mi~leading, and deceptive statements -and
representations contained in said false advertisements, disseminated
~nd caused to be disseminated as hereinabove set forth, by the United
. tates mails, in pamphlets, circulars, advertisements in medical
Jo~rnals, letterheads, by statements imprinted on the various contamers and Ly other advertising literature, are the following:
Studies on the Chemical Sterilization of Surgical Instruments.
The Impi·oved Bard-Parker Formaldehyde Germicide-a highlight In the
cavalcade of protective instrument sterilization methods.
~Decifical!y developed as a more efficient, practical and economical sterilizing
lllethod that insures preservation of the factory new charactet·istlcs of delicate
surgical instruments • * •.
Clinically and chemically stable. Does not lose germicidal efficiency or deteriorate with age or evaporation.
Greate1· and more rapid bactericidal and sporicidal effectiveness.
Destructive Factor Eliminated by the 1\Iodern B-P Instrument Sterilization
Medium.
Sterilization by boiling is known to produce a progressively destructive action
Upon keen cutting edges and points.
Bard-Parker Germicide provides effective rust-proof sterilization.
" * • often far exceeds the nomina! cost of this invaluable sterilizing
llled!um.
No costly or intricate mechanical equipment is necessary for the satisfactory
Use ot B-P Germicide. No occasion for functional failure due to temporary
lllscontiuuation of gas or electric service. No perpetual gas or electrielty exPense Jnvolved.
liARI)-PARKER INSTRUMENT OONTAINF.RS designed to afford added measurPS of
instrument protection during the sterilizing process.
A compact container of heavy duty "PYREX" gla,ss, designed for use with B-P
Germicide to facilitate the rust-proof sterilization of fine surgical instruments.
0! high germicidal potency * * * destructive to both vegetati•e and spore
forllls of bacteria.
It Sterilizes.
B-p Sterilizer.

Through the use of the statements and representations hereinabove

Set forth, and others of similar import not specifically set out herein,

an

of which purport to be descriptive of the destructive bacteriological
Properties of their said chemical solution, respondents represent, di·
l'ectly or through implication, that their said chemical solution "BardParker Formaldehyde Germicide" is an efficient, practical ~nd certain
~terilization medium for surgical and .dental instruments, and that it
Is a safe substitution for heat sterilization .
• :PAR. 4. The foregoing statements and representations, and others of
!llmilar import not specitical1y set forth herein, are grossly exaggerr1ted, false, and misleading. While respondents' said preparation l1as
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germicidal properties it will not, when used in accordance with the
usual and customary technique ordinarily associated with sterilization,
destroy all forms of bacteria. It is not an efficient, practical, and cer·
tain sterilization medium and is not a safe substitute for heat sterili·
zation.
PAR. 5. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations, and others of a similar
nature, disseminated as aforesaid, has had and now has the tendencY
and capacity to, and does mislead and deceive a substantial portion of
the purchasing public into the erroneous and mistaken belief that such
false statements, representations and advertisements are true and to
induce a substantial portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase respondents' chemical solution "Bard-Parker Formaldehyde Germicide."
PAR. 6. The aforesaid acts and practices of the respondents, as here·
in nJleged, are all to the prejudice and injury of the public and consti·
tute unfair and deceptive acts and practices in commerce within the
!ntent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 28th day of March 1941, issued
and served its complaint in this proceeding ·upon Bard-Parker Co.,
Inc., and Parker, 'Vhite & Heyl, Inc., charging said respondents with
the use of unfair and deceptive acts and practices in commerce, in
violation of the provisions of said act.
On April 15, 19-!1, the. respondents filed their answers in this pro·
cee9,ing. Thereafter, a stipulation was enter:ed into whereby it was
stipulated and agreed that a statement of facts signed and executed by
the respondents and Richard P. 'Vhiteley, assistant chief counsel for
the Commission, subject to the approval of the Commission, may be
taken as the facts in this proceeding and in lieu of testimony in support of the charges stated in the complaint, or in opposition thereto,
and that the said Commission may proceed upon said statement of
facts to make its report, stating its findings as to the facts and its con·
elusion based thereon and enter its order disposing of the proceeding
without the presentation of argument or the filing of briefs, and without the filing of the trial examiner's report upon the evidence.
Thereafter, this proceeding regularly came on for final hearing before the Commission on said complaint, answer and stipulation, said
stipulation having been approved, accepted and filed, and the Commission having duly considered the same and being now fully advise4 in
the premises, finds that this proceeding is in the interest of the public
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and makes its findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

.PAAAGRAPH 1. Respondent, Bard-Parker Co., Inc., is a corporation
'Wlth its principal office and place of business located at Danbury,
Conn.
Respondent, Parker, White & Heyl, Inc., is a corporation or·
?anized and existing under the laws of the State of New York, with
lts principal office and place of business located at Danbury, Conn.
It is a subsidiary of respondent, Bard-Parker Co., Inc., and is engaged primarily as the selling and distributing agent for i.ts
Principal.
.Respondents act in conjunction and cooperation with each other
'With respect to the acts and practices hereinafter set forth.
PAn. 2. Respondents are now, and for more than 1 year last past,
have been engaged in the sale and distribution of the following
Bard-Parker products:
(a) A chemical solution designated "Bard-Parker Formaldehyde
Germicide," sometimes referred to as "Bard-Parker Germicide" aud
"n ·P Germicide."
(b) Instrument containers designed and intended to be used in
c?nnection with the aforesaid "Bard-Parker Formaldehyde GermiCide," designated as "B-P Instrument Containers" and "B-P Sterilizers."
. (c) Instrument jars designed and intended to be used in connection with the said "Bard-Parker Formaldehyde Germicide" and
,
designated as "B-P Instrument Jars."
Respondents cause their said products, when sold, to be transPorted from their place of l:iusiness in the State of Connecticut
and from their place of business in the State of Pennsylvania, to
the purchasers thereof at their respective points of iocation in the
Various States of the United States other than Connecticut and
Pennsylvania, and in the District of Columbia. Respondents maintain, and at all times mentioned herein have maintained, a course
of trade in said products in commerce, among and betwePn the
Various States of the United States and in· the District of Columbia.
PAn. 3 In the course and conduct of their aforesaid business the
said respondents have disseminated and are disseminating, and have.
cause<l and are now causing the dissemination of, false advertisements concerning their said chemical solution "Bard-Parker Formaldehyde Germicide" by the United States mails and by various
means in commerce as commerce is defined in the Federal Trade
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Commission Act; and the respondents have also disseminated, and
are now disseminating, and have caused ancl are now causing the
disseminating of, false advertisements concerning their said product,
by various means for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of their said product
in commerce, as commerce is defined in the Federal Trade Commjssion Act.
PAR. 4. Among and typical of the false, misleading, and deceptive
statements and representations contained in said false advertisements, disseminated and caused to be disseminated by respondents.
as hereinabove set forth, by the United States mails, in pamphlets,
circulars, advertisements in medical journals and periodicals, letter·
heads, and by other advertising literature, are the following:
1. Prior to the year.1939, as shown by Commission's exhibits 1 to
10, inclusive:
Studies on the Chemical Sterilization of Surgical Instruments.
The Improved Bard-Parker Formaldehyde Germicide-a highlight in the
cavalcade of protective Instrument sterilization methods.
Specifically developed as a more efficient, practical and economical ~teri!l?ll·
tion method that lnsurPs pre;;ervation of the factot·y new characteristics of
delicate sur~lcal Instruments * * *
,Destructive Factor Eliminated by the Modern B-P Instrument .sterilization
Medium.
Bard-Parker Germid<le provides effecth·p rust-pl'oof sterilization.
• • • often far exceeds the nominal co!i<t of this invaluahle sterilizing
medium.
BARD-PARKER INSTRUMENT CONTAINERS designed to afford added measures of
lni~trnment protection during the sterilizing process.
A compact container of heavy duty "PYREX" glass, designed for use with
B-P Germicide to facilitate the rust-proof sterilization of fine surgical instru
ments.
Of high germicidal potency • • • destructive to both vegetlltlve tmd
spore forms of bactet·!a.
It Sterilizes.
B-P Sterilizer.

2. Subsequent to the year 1939, ns shown by respondents' exhibits
Nos. A, B, C, and D:
Studies on thl' Chemlrnl StPrlllzation of Surglrnl Instruments.
THE IMPROVED BARD-PARKER FORMALDEHYDE GERMICIDE

A Highlight In The Calvnrnde of Protcctire MethodR For the Preoperative
Prl'parntlnn of Instruments.
SpPCifically developed as a more efficient, p1·actlcnl an(l economical diRinfectlng
medium, capable of prolonging the factory-new characteristics of <leilcate surgical
lnstrument~P-thus serving to safeguard the surgeon's or hospital's instrument
inve;;tment.

BARD-PARKER CO., INC., E'l' AL.
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DESTRUCTIVE !!ACTORS El.JMINATED BY THE MODERN B. P. INSTRUMENT-DISINF'I!lOTING
l!EDIUM.
.

Sterilization by boiling is known ;o produce a progressively destructive action

~Po~ keen cutting edges and points. The intense heat of autoclaving and boiling

°

n 11 'JCOJlUrdize the temper of steel-the oil leaving a film which must be rinsed
or wiped oft'. Most available chemicnl solutions of sufficiently high germicidal
Potency, 8\H:h as formaldehyde U. s. P. carbolic acid, mercuric chloride, etc.,
e:x:ert a corrosive action on metal.
BA1!D·P--\RKER FORMALDEHYDE GERMICIDE PHOVIDFJS EFFECTI\'El RUSTPROOF PREPARATION
,

OF INSTRUMENTS

T

.

he solution will not rust, conode or otherwise damage steel instruments,
~ass, or heat treateu rubber, and is nondestructive to the keen cutting edges of
l··P knives and scissors; the lulllens anu points of hypodermic and suture needles;
~tass syringes n.ud suture tubes • * "' throughout the disinfecting process.
Dresei·ves the tempe1· of steel thus prolonging the useful life of instruments.
1

PAn. 5. In like mn.nner and means in commerce, and for the same
l?~lrpose, as is set forth in paragraph 3 hereof, respondents have also
disseminated and are disseminating, and have caused and are now
causing the dissemination of, false advertisements by the use of:
I 1. Imprinted or raised lettering on the sides of the Bard-Parker
. nstrument Containers, as illustrated in Commission's exhibits 1 to 9,
Inclusive, and in respondents' exhibits A and B, respectively, such as
and

B-P Sterilizer,

. 2. Photomicrographs of the cutting edge of surgical blades appearl~g in pamphlets distributed by respondents, as is shown by CommisSion's exhibit 1, 2, 3, and 9, respectively, and by respondent's exhibits
A.. and n, respectively.
The photomicrographs are designated
(a) Edge of steel blade before sterilization;
(b) Edge of steel blade after boiling iri water for five minutes, and
: (c) Edge of steel blade after thirty-six hours in Bard-Parker GermiCide, respectively.
and are arranged in sequence so as to demonstrate the nondestructiye
action of the aforesaid chemical solution on the cutting edge of surgical
blades, as compared with the destructive action of sterilization by
boilino.,.
PAR. 6. Through the use of the statements and representations contained in said false agvertisements, as set forth in paragraphs 4 and 5
hereof, and others of similar import not specifically set-out herein, all
disseminated and caused to be disseminated as aforesaid, respondents
have represented directly, and are now representing indirectly and
through implication and inference, that their said chemical solution
''Bard-Parker Formaldehyde Germicide" was and is an efficient, prac-
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tical and certain sterilization medium for the preoperative preparation
of surgical and dental instruments and that it was and is a safe, prac·
tical substitute for heat sterilization.
PAR. 7. The aforesaid statements and representations disseminated
as aforesaid, are grossly exaggerated, false, and misleading. 'Vhi~e
respondents' chemical solution, "Bard-Parker Formaldehyde Germ 1•
cide," has high germicidal and destructive bacteriological properties,
it will not, in the light of present scientific knowledg~, when used in
accordance with the usual and customary technique ordinarily asso·
ciated with sterilization, destroy all forms of bacteria. It is not an
efficient, practical and certa.in sterilization medium and it is not a safe
substitute for heat sterilization unless the instruments, between usage,
remain continuously immersed in the said solution for a period of
eighteen hours.
PAR. 8. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations, and others of a similar
nature, disseminated as aforesaid, has had the tendency and capacitY
to, and does, mislead and deceive a substantial portion of the purchas·
ing puqlic into the erroneous and mistaken belief that such false state·
ments, representations and advertisements were and are true and to
induce a substantial portion of the purchasing public, because of such
erroneous and mistaken belief, to purchase respondents' chemical
solution "Bard-Parker Formaldehyde Germicide."
CONCLUSION

The aforesaid acts and practices of the respondents, as herein found,
are all to the prejudice and.injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO OEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis·
sion upon the complaint of the Commission, the answer of the respond·
ents, and a stipulation as to the facts entered into between the re·
spondents herein and Richard P. Whiteley, assistant chief counsel for
the Commission, which provides, among other things, that without
further evidence or other intervening procedure .the Commission maY
issue and serve upon the respondents· herein findings as to the fadS
and conclusion based thereon and nn order disposing of the proceeding,
and the Commission having made its findings as to the facts and con·
elusion thnt snid respondents have violated the provisions of the
Federal Trade Commission Act.

BARD-PARKER CO., INC., ET AL.
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t' It is ordered, That respondents, Bard-Parker. Co., I~c., a corporaIOn, and Parker, White & Heyl, Inc., a corporatiOn, thmr officers, representatives, agents, and employees, directly or through any corporate
or. other device, in connection with the offering for sale, sale or distribution of the chemical solution "Bard-Parker Formaldehyde
~e.rmicide," or any other preparation of substantially similar compoSitiOn or possessing similar properties, whether sold under the same '
n~rne or under any other name, do forthwith cease and desist from
directly or indirectly:
b 1. Disseminating or causing to be disseminated any advertisement
"y means of the United States mails, or by any means in commerce, as
commerce" is defined in the Federal Trade Commission Act, which
advertisement represents, directly, indirectly, or through inference,
~hat the said chemical solution Bard-Parker Formaldehyde Germidde
18
a sterilization medium for the preoperative preparation of surgical
or dental 'instruments, or is a substitute for boiling or autoclaving of
surgical or dental instruments, unless it is clearly and unequivocally
stated in immediate connection with each such representation, in
Words of equal conspicuousness, that any instrument to be sterilized
~lUst remain continuously immersed in said chemical solution for not
ess than 18 hours.
2. Disseminating or causing to be disseminated any advertisement
b! any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce as "commerce" is defined in the Federal Trade Commission Act, of said chemical solution,
Bard-Parker Formaldehyde Germicide, which advertisement contains
any of the representations prohibited in paragraph 1 hereof.
It is further ordered, That the respondents shall, within 60 days
~fter service upon them of this order, file with the Commission a report
In Writing, setting forth in detail the manner and form in which they
have complied with this order.

43~~26m--42---vol.83----83
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IN THE MATrER OF

RENAUD SALES COMPANY, INC., AND MURRAY W. MORIN,
IRVING UNT£RMAN, AND IRVING LIPSCHITZ
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. G OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3500.

Compla.ifnt, July 20, 1938-Decision, Sept. 16, 1941

Where, for a number of years ending In 1934, the perfumes, powders, and allied
products of "Societe Anonyme Renaud Paris 1817" of Paris, France,
had been sold and dlstt·ibuted In the United States by "Renaud et C!e
of America," and said products and its perfumes known as "Sweet Pea.'~
"Gar1lenia," "Narcisse," "Orchldee," "Ghedma," "Notchenka," and oth'ers.
'au further Identified by name "Renaud," "Renaud Paris," or ''Renaud
Paris 1817," had acquired a reputation as high quality French perfumes wltb
the trade an<l purchasing public In the United States, the "Sweet pea"
being partl!!ularly well and favorably known; and thereafter, a NeVI'
York corporation and three officers thereof who controlled its business.
engaged in competitive interstate sale and distribution of perfumes,
powders and other productk';
Following the insolvency, in 1934, of said "Renaud et Cle of America," and
th'elr purchase at assignee's sale· of a substantial part of the stock o!
said Societe's products, together with the name anu good will, and includ·
lng also large numbcrs of Renaud bottles, containers, and labels, and.
in the case Of the perfumes purchased by them, substantial quantitieS
of certain odors and small quantities of others such as "Sweet Pea,''
amounting to a few gallons only, which perfumes and other products theY
sold at much lower prices than had previously been obtained for said
Socle~e's products( a) Bottled in containers bearing labels such as "Renaud Paris" and "Renaud
Paris 1817," perfumes which th'ey manufactured by mixing alcohol witb
perfume essences and essential oils purchased at the assignee's sale, and.
when their supplies of perfumes of certain odors purchased at said sale
became exhausted, bottled and sold, in containers bearing such labelS,
substitutes therefor which were made for them by a New York concern
from essences, essential oils, or other products purchased from various
sources, of which none were said Societe; and
(b) Made use, In continuing their sale and distribution of perfumes, including
those compounded in the United States of alcohol with essences and
essential oils, of containers simulating those previously used in tbf
bottling and sale of products of said Societe, and of labels which bore
the woz·ds "Renaud Paris" and "Made In France," togethez· with depiction
of a Norman crown and a woman's. face superimposed thet·eon, or ''Renaud
Paris 1817" together with name of the odor "Sweet Pea," or the typical
Norman crown with a woman's face superimposed thereon and the name
"Rem:ud," simulating the labels formerly used on the products of said
Societe; and made advertising allowances to retailers to assist in defraY·
1ng the cost of advertisements circulated by th'e latter such as "Famous

RENAUD SALES CO., INC., ET AL.
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in France RENAUD's Perfume • • • famous for the subtlety of Its
scent, is now available in the three-ounce size (listed at 22.50) at about
one-fifth of its value. • • *";
With effect of misleading and deceiving the purchasing public into believing
that such perfumes were those of said Societe and were those made or
comprmnded in France and imported, for which a substantial part of
the consuming public has long had a marked preference, and with consequenee that substantial numbers of suclt public bought their products
and trade was thereby diverted to them from competitors who truthfully
advertise their respective goods and refrain from representing, through
labels or otherwise, that their perfumes have a value, merit, or origin
cont!·ary to the fact; to tlle substantial Injury of competition In commerce:
Held, That such acts and practices, were all to the prejudice and Injury of
the public and competitors, and constituted unfair methods of competition.

Before Mr. Edward E. Reardon, tria.l examiner.
Mr. Oltarles 8. Oo~ for the Commission.
Munn, Anderson & Liddy and Mr. Abraham B. Hertz, of New
York City, for Renaud Sales Co., Inc., Murray ·w. Morin and Irving
Unterm:m.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Renaud Sales Co.,
I~c., a corporation, Murray W. Morin, Irving Unterman, a-nd Irving
~Ipschitz, individually, and as officers of Renaud Sales Co., Inc., hereInafter referred to as respondents, have violated the provisions of
~aid act, and it appearing to the Commission that a proceeding by it
ln respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
. PaRAGRAPH 1. Respondent, Renaud Sales Co., Inc., is and has been
8
lnce the year 1934, a corporation organized and doing business under
and by virtue of the laws of the State of New York with its principal
Place of business at 245 Fifth Avenue, New York, N.Y. Respondents,
Murray ·w. Morin, Irving Unterman, and Irving Lipschitz, are, respectively, president, vice president, and secretary and treasurer of
the said Renaud Sales Co., Inc., and individually, and as such officers,
control and direct, and have controlled and directed, the policies, practices, and activities of said Renaud Sales Co., Inc., during the time
hereinafter mentioned. Respondents are now and have been for more
than 1 year last past engaged in the sale and distribution of domestic
nnd imported perfumes in commerce between and among the various
States of the United States and in the District of Columbia.
PAR. 2. In the course and conduct of their said business respondents
are now and have been in substantial competition with individuals,
Partnerships, firms, and corporations, likewise engaged in the business
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of distributing and seiling perfumes in commerce between and among
the various States of the United States and in the District of Columbia.
· PAR. 3. When said products are sold respondents transport or cause
the same to be transported from their place .of business in the State
of New York to purchasers thereof located in States of the United
~tates other than the State of New York, and in the District of
Columbia.
PAR. 4. Respondents, in soliciting the sale and in the sale of their
products, and for the purpose of creating a demand on the part of
the consuming public for said commodities, have adopted and are
employing a method or form of advertising the same in newspapers,
Qn labels, containers, cartons, bottles, and otherwise, by the use of the
trade name "Renaud" or "Renaud-Paris-1817," and by so doing
the respondents create and have created in the general public, and
am~mg buyers of perfumes for retail stores, misleading conceptions
with reference to said articles and commodities, in that the name
''Renaud" in connection with perfumes and cosmetics implies to the
public that said products are of a superior quality manufactured or
sold by "Renaud-Paris-1817," of Paris, France. "RenaudParis-1817" is a French perfumer of international reputation, and
for a number of years cosmetics and perfumes manufactured or sold
by said concern and bearing that name have been imported into the
United States, where they have been and are recognized by the buying'
public as high-grade French products of superior quality, and s
substantial part of the buying public of the United States has shown
and does show a decided preference for such products of "RenaudParis-1817."
PAR. 5. The said practices and said advertisements by respondents
are misleading in that many of the products so advertised and thuS
labeled are not in truth manufactured or compounded by "RenaudParis-1817," and are not products manufactured or compounded in
France at all, but are products wholly compounded or manufactured
within the United States.
PAR. 6. For many years a substantial part of the consuming public
of the United States has had, and still has, and has so expressed, a
marked preference for perfumes which are manufactured or com·
pounded in foreign countries, especially in France, and then im·
ported into the United States.
PAR. 7. There are among the competitors of respondents manufuc·
turers and distributors of like and similar products who truthfullY
advertise and represent the nature, merit, and origin of their respec·
tive product. There are also among the competitors of respondents
manufacturers and distributors of like and similar products who
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refrain from advertising or representing, through their labels or
otherwise, that the merchandise offered for sale by them has a value,
merit, or origin that it does not have.
PAn, 8. The acts and practices of respondents, as hereinabove
alleged, have had, and now have, the tendency and capacity to and
do mislead and deceive a substantial part of the purchasing and consuming public and cause them mistakenly and erroneously to believe
that said perfumes so sold and distributed by the respondents were
~nd are manufactured in France and imported from that country
lnto the United States; and as a result of such mistaken and errone?Us belief to cause a substantial number of members of the purchasing and consuming public to purchase the products of the respondents.
PAn. 9. The aforesaid false and misleading statements and representations on the part of respondents have induced and still induce
a substantial number of consumer purchasers of said products, as
as many purchasers for retail stores, to buy the products offered
or sale and distributed by the respondents on account of the aforelnentioned erroneous belief. As a result thereof substantial trade in
sai~ commerce has been unfairly diverted to the respondents from
the1r competitors, and a8 a consequence substantial injury has been
and is being done by respondents to competition in commerce bebWeen and among the various States of the United States and in the
istrict of Columbia.
PAR. 10. The aforementioned methods, acts, and practices of respondents are all to the prejudice and injury of the public and of
r:spondents' competitors, and constitute unfair methods of competition in commerce within the intent and meaning of the Federal Trade
Commission Act.

;en

REPORT, FINDINGS

as

TO THE

FacTs,

AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on July 20, 1938, issued and subsequently served its complaint in this proceeding upon respondent,
Renaud Sales Co., Inc., a corporation, and upon respondents :Murray
'W. ~!orin, Irving Unterman, and Irving Lipschitz, individually and
as officers of the corporate respondent, charging said respondents
~ith the use of unfair methods of competition in commerce in violatlon of the provisions of said act. After the issuance of said comPlaint and the filing of respondents' answer thereto, testimony and
?ther evidence in support of· the allegations of said complaint were
1Utroduced by an attorney for the Commission and in opposition to
the allegations of the complaint by attorneys for the respondents
before an examiner of the Commission theretofore duly designated
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by it, and said testimony and other evidence were duly recorded and
filed in the office of the Commission. Thereafter the proceeding
1egularly came on for final hearing before the Commission on the
said complaint, the answer thereto, testimony and other evidence,
repol't of the trial examiner and exceptions thereto, and brief in
mpport of the complaint (respondents not having filed brief and
oral argument not having been requested); and the Commission,
having duly considered the matter and being now fully advised in
the premises, finds that this proceeding is in the interest of the
public and makes this its findings as to the facts and its conclusion
drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Renaud Sales Co., Inc., is and has been
since 1934 a corporation organized, existing, and dol.ng business
under and by virtue of the laws of the State of New York, with its
principal place of business at 245 Fifth Avenue, New York, N. Y.
Respondents, Murray "\V. Morin, Irving Unterman, and Irving
Lipschitz are, respectively, president, vice president, and secretary·
treasurer of the corporate respondent, and individually and as such
officers, control and direct, and have controlled and directed, the
policies, practices, and activities of said Renaud Sales Co., Inc.
PAR. 2. Respondents have, during the time alleged in the com·
plaint, been engaged in the sale and distribution of perfumes, pow·
ders, and other products. When sold, respondents transpor,t or
cause said products to be transported from their place of bus!ness
in the State of New York to purchasers thereof located in States of
the United States other than the State of New York and in the
District of Columbia. In the course and conduct of their said busi·
ness respondents are now, and have been, in substantial competition
with individuals, partnerships, firms, and corporations likewise
engaged in selling and distributing like or similar products in coJil·
merce between and among the various States of the United States
tmd in the District of Columbia.
PAR. 3. For a number of years ending in 1~34 the perfumes, pow·
ders, and allied products of Societe Anonyme Renaud Paris 1817 of
Paris, France, were sold and distributed in the United States by
Renaud et Cie of America, which company had its principal place
of business at 210 South Street, Boston, Mass. These products in·
duded perfumes known as "Sweet Pea," "Gardenia," "Narcisse,''
"'Orchidee" "Ghedma" "Notchenka" and others all further identi·
'
'
fied by the' name "Renaud,"
"Renaud' Paris," or "Renaud
Paris 18~7.
These products acquired a reputation of being high quality French

"
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perfumes and were so known to and accepted by the trade and the
,~~rchasing public in the United States. The perfume known as
Sweet Pea" was particularly well and favorably known.
In Hl34, Renaud et Cie of America became insolvent, and at the
assignee's sale of the assets of that company the respondents in this
Proceeding purchased certain of such assets, including the name and
good will, a substantial part of the stock of perfumes of various odors
~nd other products made by the Societe Anonyme Renaud Paris 1817,
arge numbers of empty perfume bottles and containers for Renaud
Products, and large quantities of Renaud labels for use on or with
SUch bottles and containers. In the case of perfumes purchased by
I·espondents there were substantial quantities of certain odors, and
~tnali quantities of other odors such as "Sweet Pea," in which
~l!stance the quantity purchased by respondents amounted to only a
ew gallons.
PAn. 4. After the aforesaid purchase respondents began selling the
rerfumes and other products acquired at said assignee's sale at much
;wer prices than had previously been obtained for products of Societe
b nonyme Renaud Paris 1817, and began the manufacture of perfumes
Y mixing alcohol with perfume essences and essential oils purchased
at the assignee's sale. Perfumes so manufactured were bottled in containers bearinO' labels such as "Renaud Paris" and "Renaud Paris
l817." ··Withi~ a short time respondents removed their remaining
st~ck of the products of the Societe Anonyme Renaud Paris 18.17, containers, and labels to New York City; and when their supplies of
Perfumes of certain odors purchased at the assignee's sale became
exhausted, they purchased substitutes therefor which were manufactured fol"' them by Special Toiletries Corporation of New York City
from essences, essential oils, or other products, purchased from various sources, none of which was the Societe Anonyme Renaud Paris
1
~17. Such essences, essential oils, or other products were combined
With alcohol of domestic manufacture and the perfumes so manufactured were bottled and sold by respondents in containers bearing labels
~uch as "Renaud Paris" and "Renaud Paris 1817."
PAR. 5. In the continuation of their business in the afore~aid manner respondents purchased large quantities of containers from glass
manufacturers, which containers simulated in appearance the containers previously used in the bottling and sale of products of the Societe
Anonyme Renaud Paris 1817. Respondents also purchased large quanties of labels simulating labels previously used on the products of the
Societe Anonyme Renaud Paris 1817 and with which members of the
trade and the purchasing public were familiar as identifying the prodllcts of the Societe Anonyme Renaud Paris 1817. For example, they
Purchased 100,000 labels from the Quality Seal & Engraving Company
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of Framingham, 1\Iass., bearing the words, "Renaud," "Paris," "Made

in ~ranee," with a pictorial representation of a Norman crown and a
woman's face superimposed thereon, which label is a simulation in
size, shape, color, and appearance of the labels previously used on
products of the Societe Anonyme Renaud Paris 1817. Respondents
also purchased from the Foxon Company of Providence, R. I., 125,000
labels similar in size, shape, color, and appearance to those purchased
from the.Quality Seal & Engraving Company and having thereon a
pictorial representation of a Norman crown with a woman's face
superimposed, but with the words "Renaud Paris 1817" and the name
of the odor "Sweet Pea" appearing near the edge of the label. At
other times, but subsequent to the purchases specifically mentioned,
respondents purchased quantities of labels similar in size, shape, color,
and appearance to the labels described above. These additional labels
bore the typical Norman crown with a woman's face superimposed
and the name "Renaud" but did not bear the words "Paris" or "Made
in France."
PAR. 6. In- the sale and distribution o£ perfumes, including those
manufactured or compounded in the United States by the mixing of
alcohol with essences and essential oils and packed in containers simu·
Jating those used for the products of Societe Anonyme Renaud Paris
1817 and with labels simulating those used on the products of such
company, respondents' direct and implied statements to retailers pur·
chasing such products for sale to the public resulted in their being
advertised and sold with representations such as:
Famous in France
RENAUD'S

Perfume

This fine perfume, famous for the subtlt:ty of its scent, is now available In
the three-ounce size (listed at 22.50) at about one-fifth of its value! The gift
bottle, of simulated quartz, is done In excellent taste. Your choice of Sweet
Pea, Orchid or Gardenia.

Respondents further contributed to the circulation of advertisements
containing such representations by making advertising allowances to
retailers to assist in defraying the cost of so advertising and representing the products in question.
PAR. 7. For many years a substantial part of the consuming public
has had, and still has, a marked preference for imported perfumes
manufactured or compounded in foreign countries, especially in
France.
PAR. 8. There are among the competitors of respondents manufacturers and distributors of perfumes who truthfully advertise the
nature, merit, and origin of their respective products and who refrain
from advertising or representing through their labels or otherwise
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that the perfumes so offered for sale by them have a value, merit, or
origin that they do not have.
~An. 9. The acts and practices of respondents in offering for sale,
selling, and distributing perfumes and other products not manufactu~ed by Societe Anonyme Renaurl Paris 1817 but packaged in contamers simulatinO" those in which Renaud et Cie of America sold and
distributed the p;oducts of Societe Anonyme Renaud Paris 1817, with
labels identical or closely simulating those used on such products,
have the capacity and tendency to, and did, mislead and deceive the
:Purchasing public into believin~ that such perfumes were the prodUcts of the Societe Anonyme Renaud Paris 1817. The offering for
sale, sale, and distribution of perfumes which were manufactured or
c~rnpounded in the United States, in the aforesaid containers and
With the aforesaid labels, have the capacity and tendency to mislead
and deceive the purchasing public into the erroneous belief that ~uch
~erfurnes are manufactured or compounded in France and imported
Into the United States. As a result of such acts and practices substantia] numbers of the purchasing and consuming public have purchased the products of respondents under such erroneous belief and
trade in commerce has been diverted from competitors of respond~~s, and as a consequence substantial injury has been done, and is
Ing done, to competition in commerce between and among the
various States of the United States and in the District of Columbia.
CONCLUSION

. The aforesaid acts and practices of respondents are all to the prejudice and injury of the public and of respondents' competitors and
~onstitute unfair methods of competition within the intent and meanIng of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answer of respondents, testimony, and other evidence in support of the allegations of
~aid complaint and in opposition thereto taken before an examiner
of. the Commission theretofore duly designated by it, report of the
trial examiner and exceptions thereto, and brief in support of the
complaint (respondents not having filed brief and oral argument not
having been requested), and the Commission having m.ade its findings
as to the facts and its conclusion that said respondents have violated
the provisions of the Federal Trade Commission Act.
It i8 ordered, That respondents, Renaud Sales Company, Inc., a
corporation, and respondents, Murray W. Morin, Irving Unterman,
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and Irving Lipschitz, individually and as officers of the corporate
respondent, their agents, representatives, and employees, directly. or
through any corporate or other device, in connection with the offer~g
for sale, sale, and distribution of perfumes and other produ~ts. 1:0.
commerce, as commerce is defined in the Federal Trade Comnnssion.
Act, do forthwith cease and desist, directly or indirectly:
.
1. From using the terms "Paris," "Renaud Paris," "Renaud P 8P 5
1817," "Made in France," or any other terms, words, symbol~, .or
pictorial representations indicative of French or other foreign ong~,
on or in connection with products which are made or compounded lll
the United States; provUled, however, that the r;ountry or countries
of origin of the various ingredients of any such product may be stated
when immediately accompani(;ld with a statement that such product
·
is made or compounded in the United States.
2. From using the term "Renaud Paris" or "Renaud Paris 1817" on
or "in connection with products not made or compounded by the
Societe Anonyme Renaud Paris 1817 ; or using on or in connection
with such products containers or labels simulating the containers or
labels used on or in connection with products of the Societe AnonyJlle
Renaud Paris 1817; or otherwise representing, importing, or imply}ng
in any manner that products not made or compounded by the Soc1ete
Anonyme Renaud Paris 1817 are made or compounded by or are the
products of that company.
It is fwther ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission .s
report in writing setting forth in detail the manner and form )ll.
which they have complied with this order.
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IN THE MATIER OF

DOMESART CORPORATION AND JOSEPH ZWEIGENTHAL
AND WILLIAM M. SAFRIN, INDIVIDUALLY AND AS
OFFICERS OF DOMESART CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3620.

Complaint, Oct. 3, 1938-Decision, Sept. 11, 1941

Where a corporation, and the two individuals who were its only officers and
directors, and represented the ownership of its capital stock, engaged In
competitive Interstate sale and distribution of cnndy through agents or
operators whose names and addresses it obtained from mailing list
brokers1\fnde use of sales method which Involved the mailing to prospective agents
of catalogs describing its product, Its list of premiums, and its sales plan,
Involving use of pull cards In sale and distribution of its said candy,
under which the amount paid by the purchaser was dependent upon the
number disclosed beneath the feminine name he selected from those displayed on the tabs, the purchaser pulling a certain tab received In addition
to the candy the pen and pencil set described In the catalog, and the agent
or operator had choice of certain premiums for his servicf's or alternative
privilege of retaining $2 of the amount collected for said candles, customarily sold at retail for considerably les~ than the price listed; and
l>laced in the hands of others thereby plnns, methods, and devices which involved games of chance, ~tift enterprise, or lottery schemes for use In the
sale and distribution of Its product, notwithstanding "Notice to Purchasers" In the catalog ad'l"lf;ing purchaser of privilege of buying a box of
candy at the price Usted which, as far as appeared, was never shown to
any purcha,ser of a pull ;
With the result that many persons were attracted by said sales method and
the element of chance involved therein, and were thereby Induced to
purchase Its merchandise in preference ·to that of Its competitors, includIng those who do not use such or a similar method' and are unwilling so to
do, and from whom, as a result, tra,de was thereby unfairly diverted to it:
lield, That such acts and practices were all to the prejudice and injury of
the public and competitors and contrary to an established ·public policy of
the United States Government, and constituted unfair methods of competition in commerce.

Before Mr. Randolph Preston, trial examiner.
Mr. D. 0. Daniel for the Commission.
Co:uPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Domesart Corpora-
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tion, a corporation, and Joseph Zweigenthal and William M. Sa-frin,
individually and as officers of Domesart Corporation, hereinaf~t
referred to as respondents, have violated the provisions o£ the _sa~d
act, and it appearing to the Commission that a proceeding by It .In
respect thereof would be in the public interest, hereby issues ItS
complaint, stating its charges in that respect as follows :
PARAGRAPH 1. Respondent, Domesart Corporation, is a corpora·
tion organized and doing business under the laws of the State of
New York, with its principal office and place o£ business located a,t
130 vVest Seventeenth Street, New York, N.Y. Individual respond·
ents, Joseph Zweigenthal and William M. Safrin, are the sole stock·
holders in, directors of, and president and secretary-treasurer respec·
tively of corporate respondent, and have their offices at the saiJ?e
address as said corporation. Respondents Zweigenthal and Safr1n
formulate, control, and direct the practices and policies of respond·
ent Domesart Corporation. All of said respondents act together
and in cooperation with each other in doing the acts and things here·
inafter alleged. Respondents are now, and :for some time last past
have been, engaged in the sale and distribution of candy in commer?e
between and among the various States o:f the United States, and ~n
the District of Columbia. Respondents cause, and have caused, said
products, when sold, to be shipped or transported from their afore·
said place of business in the State of New York to purchasers thereof
located in the various other States of the United States, and in t~e
District of Columbia at their respective points o:f location. There .18
now and has been for some time last past, a course o£ trade by saJ(l
respondents in such merchandise in commerce between and among
the various States of the United States, and in the District of
Columbia. In the course and conduct of said business respondents
are, and have been, in competition with individuals and with partner·
ships and corporations engaged in the sale and distribution of similar
or like articles of merchandise in commerce between and among the
various States of the United States, and in the District of Columbi~·
PAR. 2. In the course and conduct of their business as described Ill
paragraph 1 hereof, respondents sell and distribute, and have sold.
and distributed, said candy by means of a game of chance, gift enter·
prise, or lottery scheme. Respondents distribute to purchasers and
prospective purchasers certain advertising literature including:,
among other things, a catalog. One of responuents'' assortments of
candy consists of a number of boxes of candy and a fountain pen
anu pencil set, which said fountain pen and pencil set is to be giv~n
as a prize to the purchaser of one of said boxes of candy. S::t~d
assortment of candy is sold and distributed to the purchasing publiC
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in the following manner: On one page of said catalog is printed and
set out a list of the boxes of candy and the prices thereof. On the
opposite page is printed and set out a device commonly called a pull
card. Said pull card consists of a number of tabs, under each of
Which is concealed the name of a box of candy and the price thereof.
The name of the box of candy and the price thereof are so concealed
that purchasers and prospective purchasers of the tabs or chances
are unable to ascertain which box of candy they are to receive or
the price which they are to pay until after the tab is separated or
removed from the card. When a purchaser has detached a tnb nnd
learned what box of candy he is to receive, and the price thereof, his.
name is written on the list opposite the named box of candy. The
Purchaser securing a tab calling for a certain box of candy is entitled
to receive, and is given without charge, said pen and pencil set.
Some of said boxes of candy have purported and represented retail
Values and regular prices greater than the prices designated for them,
hut are distributed to the consumer for the price designated on the
~ab which he bu'ys. The manner in which said pen and pencil set
ls distributed and the apparent greater values and regular prices of
some of said boxes of candy as compared to the price the prospective
Purchaser would be required to pay in the event he secures one of said
boxes of candy, induce the members of the purchasing public to purchase the tabs or chances in the hope that they will receive a box of
candy and said pen and pencil set, or a box of candy of far greater
Value than the designated price to be paid for same. The facts as
to whether the purchaser of one of said pull card tabs receives a box
of candy and said pen and pencil set or receives a box of candy
Which has apparent greater value and regular price than the price
designated for same on such tab, which of said boxes of candy a purchaser is to receive and the amount of money which a purchaser is
required to pay are determined wholly by lot or chance.
When the person or dealer operating the above-described card has·
succeeded in selling all of the tabs or chances, collected the amounts
called for, and remitted the sums to the respondents, the said respondents thereup0n ship to said dealers the boxes of candy designated on said card, and the pen and pencil set to be given as a
Prize, as aforesaid, together with a premium for the dealer as compensation for operating the pull card and selling the said merchandise. Said dealer delivers the boxes of candy to the purchasers of
tabs from said pull card in accordance with the list filled out when
the tabs were detached from the pull card.
Respondents sell and distribute, and have sold and distributed~
'\>"arious assortments of boxes of candy and furnish, and have fur-
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nished, various pull cards for use in the sale and distribution thereof
by means of a game of chance, gift enterprise, or lottery scheme.
Respondents' sales plans or methods vary in detail, but the abovedescribed plan or method is illustrative of the principle involved.
PAR. 3. The dealers to whom respondents furnish, and have furnished, the said pull cards use, and and have used, the same in pu;·
chasing, selling, and distributing respondents' merchandise 111
u.ccordance with the aforesaid sales plan. Respondents thus sup~ly
to, and _place in the hands of, others the means of conducting lotter:es
in the sale of their candy in accordance with the sales plan hereUl·
:above set forth. The use by respondents of said methods in the sale
Qf their candy and the sale of such candy by and through the use
thereof, and by the aid of said methods, is a practice of the sort
which is contrary to an established public policy of the Government
of the United States, and in violation of criminal laws.
PAR. 4. The sale of candy to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chance to
procure an additional article of merchandise without cost or a bo:l
of candy at a price much less than the apparent normal retail pri.ce
thereof. Many persons, firms, and corporations who sell and dJS·
tribute candy in competition with the respondents, as above alleged,
are unwilling to adopt and use said methods or any other methods
. involving a game of chance or the sale of a chance to win something
by chance, or any method which is contrary to public policy, and such
competitors refrain therefrom. Many persons are attracted by r.e·
spondents' said methods and by the element of chance involved lll
the sale of such candy in the manner above described, and are therebY
induced to buy and sell respondents' candy in preference to candY
offered for sale and sold by competitors of respondents who do not
use the same or equivalent methods. The use of said method by re·
spondents, because of said game of chance, has the tendency and
capacity to, and does, unfairly divert trade and custom to the re·
spondents from their said competitors who do not use the same or
equivalent methods, and as a result thereof, substantial injury is being
done, and has been done, by respondents to competition in commer~e
between and among the various States of the United States, and Ill
the District of Columbia.
PAR. 5. The aforesaid acts and practices of respondents, as herei~
alleged, are all to the prejudice of the public and of respondents
competitors, and constitute unfair methods of competition in com·
merce within the intent and· meaninrr of the Federal Trade Com·
mission Act.
""

DOMESART CORP. ET AL.

1319

1323

Findings
REPORT' FINDINGS AS TO THE FACTS, AND ORDER

:Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on October 3, 1938, issued and thereafter served its complaint, in this proceeding upon the respondents,
bomesart Corporation, a corporation, and Joseph Zweigenthal and
\Villiam M. Safrin, individually and as officers of the respondent
corporation, charging them with unfair methods of competition in
cornmerce in violation of the provisions of said act.
After the issuance of the complaint and filing of respondents'
answer thereto, testimony and other evidence in support of the allegations of the complaint were introduced by attorneys for the
Commission before duly appointed trial examiners of the Commission designated by it to serve in this proceeding, and said testimony
and other evidence were duly recorded and filed in the office of the
Commission. Thereafter, the proceedings regularly came on for final
hearing before the Commission on the complaint, the answer thereto,
the testimony and other evidence, the trial examiner's report thereon,
and brief in support of the complaint; and the Commission, having
?uly considered the matter and being now fully advised in the premIses, finds that this proceeding is in the interest of the public and
Inakes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE

~ACTS

PARAGRAPH 1. Respondent, Domesart Corporation, is a corporation
organized in the year 1928 under the laws of the State of New York,
With its principal place of business located at 130 West Seventeenth
Street, in the city and State of New York. Respondents, Joseph
Zweigenthal and William M. Safrin, are directors, and president
and secretary and treasurer, respectively, of the corporate respondf!nt, and share the offices of the corporate respondent. The indi"V~dual respondents, since 1933, have formulated, controlled, and
~lrected the practices of the corpor::tte respondent. All of the capItal stock of the respondent corporation is owned by William M.
Safrin and Adele Zweige:hthal, the mother of respondent Joseph
Zweigenthal. Respondents, William 1\f. Safrin and Joseph Zweigenthal, are the only officers and directors of respondent corporation.
PAR. 2. Respondent, Domesart Corporation, since the year 1928,
has been engaged in the sale and distribution of candy, and causes its
Product, whe'n sold, to be shipped from its principal place of business
to purchasers thereof located in various States of the United States.
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PAR. 3. Respondent, Domesart Corporation, in the conduct o~ i~S
business as set forth in paragraph 2 hereof, has been and now IS l1l
competition with other corporations and with individuals and part·
nerships engaged in the sale and distribution of candy in commerce
between and among various States of the United States.
PAR. 4. Respondent, Domesart Corporation, sells and distributesits candy through agents located in various States of the Uni~d
States whose names and addresses it obtains through mailing-hst
brokers. Catalogs describing its prod.uct, sales method including
pull card, and its list of premiums, are mailed to prospective agents.
PAR. 5. The pull cards included in the catalogs bear 16 seals or
pull-tabs, each of which has a slit across the top to facilitate its removal from the card. On the face of each tab is printed a feminine
name, and on the reverse thereof is a number which 1s not disclosed
until the tab has been detached and which indicates the price to be
paid to the agent by the person pulling the tab. The catalog contains a list of respondent's candies and a statement indicating the
amounts to be paid 1 therefor, which amounts correspona with the
numbers appearing on the reverse of the tabs, one of these being for
10 cents, another for 39 cents, and the remaining 14 ranging from 4.4
to 49 cents. The purchaser pulling the 49-cent tab rcr.eives, in addition to the candy and without further charge; the pen and pencil set
described in the catalog. The agent records the name of each customer and the number revealed by the detached puH-t.ab, which t~e
customer retains as his receipt when he has paid the amount in~I
cated thereon. After all the pulls have been sold, the agent remits
the amount collected, $6.99, to respondent corporation, whereupon,
the 16 boxes of candy described in the catalog, together with the pen
and pencil set and the premiums selected. by the agent as compensation for his services are mailed to the agent. I£ he so desires, the
agent may retain, in lieu of the premiums, $2 of the amount collecte~r
and remit the balance, $4.99, to the respondent. The pen and pencil
set given as a prize to the person pulling the tab beadng the figure
49 cents is sold at wholesale for 16 cents. The candies sold by
respondent are customarily sold at retail for considerably less than
the price listed.
PAR. 6. The sheet of pull tabs is pasted on the upper half of page
19 of the catalog, and immediately thereunder appears a notice which
reads:

Notice to purchasers-On the back of each slip is printed the price of n bo:S:
of candy. If after deliberation you decide that you want to buy the boX o!
candy, pay the llolder of this book the price shown on the sllp. If you don't
want the box of candy you need not buy lt.
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There is no testimony that any purchaser of a pull was ever shown
this notice. One of the respondent's agents testified that every purchaser of a pull paid the price indicated on the tab.
PAR. 7. Respondent, Domesart Corporation, by its sales methods
hereinbefore described, has placed and now places in the hands of
others, plans, methods, and devices which involve games of chance,
¥ift enterprises, or lottery schemes to be used in the distribution of
Its merchandise, and by the use of such plans, methods, and devices
such merchandise is distributed to the ultimate consumer wholly by
lot or chance.
.
PAR, 8. Many persons have been and are attracted by the sales
method employed by respondent corporation in the sale and distribution of its candy and by the element of chance involved therein, and
have been thereby induced to purchase respondent's merchandise in
preference to merchandise offered for sale by respondent's competitors who do not use the same or a similar method.
PAR. 9. During all of the time herein mentioned, the corporate
respondent has been in competition with other corporations and with
individuals and partnerships engaged in the sale and distribution in
commerce of candy similar to that sold by respondent in commerce
between and among various States of the United States, who are
unwilling to use and do not use, in the sale and distribution of their
candy, any method involving a game of chance, gift enterprise, or
lottery scheme, and as a result, trade has been unfairly diverted from
such competitors to the corporate respondent.
CONCLUSION

The aforesaid acts and practices of the respondents are all to the
prejudice and injury of the public and of respondents' competitors,
are contrary to the established public policy of the Government of
the United States of America, and constitute unfair methods of competition in commerce within the intent arid meaning of the Federal
Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of respondents, the testimony, and other evidence introduced before duly appointed trial examiners of the Commission designated by. it to serve
in this proceeding in support of the allegations of the complaint, the
trial examiner's report thereon, and brief filed on behalf of the Commission; and the Commission having made its findings as to the facts
435526~2---vol.SS----84
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and its conclusion that respondents have violated the provisions of
the Federal Trade Commission Act.
It is ordered, That respondent Domesart Corporation, a corpora·
tion, its officers, directors, representatives, agents, and employees,
directly or through any corporate or other device, and respondents,
Joseph Zweigenthal and William M. Safrin, individually and as
officers of said respondent corporation, in connection with the off~r
ing for sale, sale, and distribution of candy or any other merchand:se
in commerce as commerce is defined in the Federal Trade CommiS·
sion Act, do forthwith cease and desist from:
1. Selling or distributing candy or any other merchandise _so
packed or assembled that sales of such candy or other merchandise
to the public are to be made, or may be made, by means of a game
of chance, gift enterprise, or lottery scheme.
2. Supplying to, or placing in the hands of others, push or pull
cards, punchboards, or other iottery devices, either with assortments
of candy or other merchandise or separately, which said push or pull
cards, punchboards, or other lottery devices are to be used, or m~Y
be used, in selling and distributing said candy or other merchandise
to the public.
3. Selling or otherwise disposing of such merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order file with the Commission a
'
.
report in writing setting forth in detail the. manner and form lU
which they have complied with this order.
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THE 1\f.nTER OF

EARL ARONBERG, TR~DING AS POSITIVE PRODUCTS
COMPANY AND REX PRODUCTS COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGAUD TO THE ALLEGED VIOLATION
OF SEC.· 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doe;ket 3856.

Complaint, Jul,y 20,

1939-Dec-isim~,

Sept. 17, 1941

Wh:ere an individual engaged in interstate sale and distt•ibution of his medicinal
prep1rations intended for use in the treatment of delayed menstruation,
designated as "Triple X Relief Compound,'' and "Perio Pills," known also
as "Reliable Perlo Compound" and "Perio Relief Compound"; by means
of adTertlsements disseminated through the mails and in newspapers and
periodicals, directly or by implication(a) Reptesented that his said products constituted competent and ~ffectlve
remedies and treatments for delayed menstl'Uation, and that they were
harmless and safe for use, facts being that, while they possessed emmenagogue properties, they did not constitute competent and effective
remedies or treatments for delayed menstruation, uor were they harmlel:ls
or safe for use, but contained aloes, extract of cotton root and oil of
savln in sufficient quantities, even where used in dosage pt•escribed, to
cause such harmful results ns gastro-intestinal distut·bances and excessive
purgation, and, by reason of their ergotln content, as well as the quinine,
sulphate in said "Triple X" preparation, might also cause severe toxlx
and circulatory conditions particularly hazardous in the case of pregnancy; and danger Inherent in said preparations was further augmented
by their indiscriminate sale to the lay public for use without medical
supervision, and the taking by many users, because of ignorance or alarm,
of excessive and too frequent doses; and
•
, (b) Failed to reveal in said advertisement that prescribed use of sald preparations might result in serious injury to health, and failed sufficiently
to disclose harmful potentialities of such products in statements which
appeared only on their labels, which, as a result of change made followIng the Initiation of the Commission's Investigation, read: "Not to be
taken In pregnancy as it may cause discomfort. It in doubt consult a
physician. It the pills cause excessive bowel action, they should be stopped
temporarily. This medicine is a laxati_ve and may irritate piles. Laxatives should never be used in cases of nausea, vomiting, abdominal pain
or other possible sign of appendicitis," and which the many purchasers
by mall had no opportunity to observe until after they lind received said
products;
With tendency and capacity to mislead and deceive a substantial portiOI.i
of the purchasing public into th'e erroneous belief that his pt·eparatlons
posse:3sed therapeutic values which they did not in fact possess, and
that they were safe for use, ·when such was not the fact, and to cause
such public to purchase substantial quantities of his preparations because
of such belief :
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Held, That such acts anti practices, under the circumstances set forth', were
all to the 1mo•judice of the public, and constituted unfair and d{'cepti're
acts and practices in commerce.

As respects e,·idence of experiments ped'ormed on rats and rabbits, introduced
to support claim that seller's products, offered for delayed menstruation,
did not possess harmful potentialities, the Commission found that such.
experiments were inconclusive, did not afford a substantial basis for his
contentions, and lacked sufficient probative value to overcome evidence
introduC{'d at the instance of the Commission, which included the testimony of outst!mding authorities in the field of gynecology and obstetrics.

Before Mr. Randolph Preston and Mr. William 0. Reerves, trial
examiners.
Mr. R. P. Bellinger for the Commission.
Jacob/Son, Menick, Nierman & Silbert, of Chicago, Ill., for respondent.
Col\IPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
a.nd by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Earl Aronberg, an
individual trading as Positive Products Company and Rex Products
Co., hereinafter referred to as respondent, has violated the provisions
of said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Earl Aronberg, is an individual trading
as Positive Products Co. and Rex Products Co. with his office and
principal place of business located at 6603 Cottage Grove Avenue,
Chicago, Ill. Tlie respondent is now, and for more than 1 year last
past has been, engaged in the sale and distribution of various medicinal preparations in commerce among and between the various States
of the United States and in the District of Columbia.
Among the preparations so sold and distributed by the respondent
are certain medicinal preparations for the relief of delayed menstruation, designated as "Triple-X Compound" and "Reliable Perio Compound," also known as "Perio· Pills" and "Perio Relief Compound."
Respondent causes said preparations when sold to be transported
from his place of business in the State of Illinois to purchasers
thereof located in various other States of the United States and in
the District of Columbia.
PAR. 2. In the course and conduct of his aforesaid business, the
respondent has disseminated, and is now disseminating, and has
caused, and is now causing, the dissemination of false advertisements
concerning his said preparations, by the United States ma:ils, by in-
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se.rtions in newspapers, and periodicals, having a general circulation,
and also in circulars and other printed or written matter, aU of
Which are distributed in commerce among and between the various
States of the United States, and by other .means in commerce as
"commerce" is defined in the Federal Trade Commission Act, for
~he purpose· of inducing and which are likely to induce, directly or
lndil'ectly, the purchase of said preparations; and has disseminated
a~d is now disseminating, and has caused, and is now causing, the
d_Issemination of false advertisements concerning his said preparat~ons by various means for the purpose of inducing and which are
hkely to induce, directly or indirectly, the purchase of said preparations in commerce, as ·"commerce" is defined in the Federal Trade
Commission Act. Among and typical of the false representations
contained in the advertisements disseminated and caused to be disseminated, as aforesaid, are the following:
Unnaturally DELAYED WOMEN!
We Can't Prove that

TRIPLE-X

Relief Compound Brings You Relief
--But You Can I
Why be satisfied with anything else but genuine Triple-X Relief Compound?
'I'housands of women everywhet·e have used this time-tested compound for
relieving stubborn, abnormally delayed, suppressed and long-overdue period"!.
For functional cases of longer standing or more stubborn abnormal delays, we
ofl'er PERro RELIEF COMPOUND. Scores say they have br'Ought Pleasant and Satisfactory reliet. Mrs. J. K. writes:
,
"2 periods overdue; relief prompt." MI·s. S. B. H. writes: "I was 3 months
abnormally late. Perlo Pills worked fine." Hundreds of wonderful·IPtters on
file, Don't be concerned! Lose no time in sending coupon below. F.ither comPound sent with absolute satisfaction guaranteed on first order ot· money
refunded.
A Modern Aid For Many Unnaturally
DELAYED WO:l.!EN
(Picture of one woman saying
to anotherBut my dear, haven't you heard
of Perio-Relief Compound?)
A Time-Tested Preparation
For countless women such unnatural menstrual delay is often needless. To
tbem a simple preparation Is offered, which in many cases of abnormaliy suppressed, overdue, scant and painful periods has helped start the function, thus
bringing gratifying relief. It Is called PERIO HELIEF coMPOUND and may be taken
at h'Ome, without, in most instances, interfering with daily activities.
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Do as Many Other Women do
Thousands of modern-minded women have used PERio RELIEF coMPOUND: a large
number having beard about it through friends who have been helped and are
therefore grateful. Some have secured relief after a delay of as much as two
months, while others write to tell us how pleaRed they are with reputed etiec·
tiveness an~ say It is worth many times the cost.

PAR. 3. By the use of the representations hereinabove set forth,
and other representations similar thereto not specifically set-out
herein, respondent represents that his medicinal preparations known
and designated as "Triple-X Compound" and "Reliable Perio Com·
pound," also known as "Perio Pills" and ''Perio Relief Compound,"
are competent and effective remedies for delayed menstruation; that
said preparations are harmless and will accomplish results without
pain or inconvenience.
PAR. 4. In truth and in fact said preparations are not a competent
and efficient remedy for delayed menstruation and will not accom·
plish results without pain or inconvenience. Furthermore, said
preparations are not safe and harmless in that "Triple-X Compound" contains aloes, extract cotton root, ergoti ferrous sulphate,
extract black hellebore, quinine sulphate and oil savin, and said
preparation "Reliable Perio Compound," also known as "Perio Pills"
and "Perio Relief Compound" contains extract cotton root, ergotin,
iron sulphate extract, extract black hellebore, aloes purified and oil
savin. The aforesaid drugs are present in· said preparations in
quantities sufficient to cause serious and irreparable injury to health
if taken under the conditions prescribed in said advertisements or
under such conditions as are customary or usual.
The use of said preparations, under the conditions prescribed in
said advertisements, or under such conditions as are customary and
usual, may produce a very severe circulatory condition by constriction of blood vessels and contraction of involuntary muscles tending
to produce abortion with violent poisonous effects upon the human
system, and liable to produce severe toxic conditions, such as hemorrhagic diarrhea, and in some instances producing a gangrenous
condition in the lower limbs, and in some instances resulting in
either the loss o£ limbs or in death o£ the individual.
PAR. 5. In addition to the representations above set forth, the
respondent is also engaged in the dissemination of false advertisements in that said advertisements fail to reveal that the use of said
preparations, under the conditions prescribed in said advertisements,
or under such conditions as are customary or usual, may result in
serious and irreparable injury to health.
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• PAR. 6. The use by the respondent of the :foregoing :false, deceptive, and misleading statements and representations, disseminated as
aforesaid, has had, and now has, the capacity and tendency to, and
does, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such false statements, representations, and advertisements are true, and to induce
a portion of the purchasing public, because of such erroneous and
mistaken belief, to purchase respondent's medicinal preparations
containing injurious drugs.
PAR. 7. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce
Within the intent and meaning of the Federal Trade Commission
Act.

REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 20, 1939, issued, and subsequently served, its complaint in this proceeding upon the respondent,
Earl Aronberg, an individual trading as Positive Products Co. and as
Rex Products Co., charging him with the use of unfair and deceptive
nets and practices in commerce in violation of the provisions of said
act. After the issuance of said complaint and the filing of respondent's answer thereto, testimony and other evidence in support of the
allegations of the complaint were introduced by R. P. Bellinger, attorney for the Commission, and in opposition thereto by David Silh_ert, attorney for respondent, before trial examiners of the CommisSion theretofore duly designated by it, and such testimony and other
evidence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the complaint, answer, testimony and other evidence, report of the trial examiners upon the evidence and the exceptions thereto, briefs in support of and in opposition to the complaint,
lnd oral argument; and the Commission, having duly considered the
matter, and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, Earl Aronberg, is an individual
trading as Positive Products Co. and as Rex Products Co., with hi-.
office and principal place of business located at 6603 Cottage Grove
Avenue, Chicago, Ill. Respondent is now, and for more than three
Years last past has been, engaged in the sale and distribution of certain
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medicinal preparations intended for use in the treatment of delayed
menstruation, such preparations being designated by the respondent as
"Triple-X Relief Compound" and "Perio Pills," the latter being known
also as "Reliable Perio Compound" and as "Perio Relief Compound.''
PAR. 2. Respondent causes his preparations, when sold, to be transported from his place of business in the State of Illinois to purchasers
thereof located in various other States of the United States and in the
District of Columbia. Respondent maintains, and for more than three

years last past has maintained, a course of trade in his preparations in
cmnmerce among und between the various States of the United 'State"!

and in the District o£ Columbia.
PAR.

3. In the course and conduct of his business the respondent has

disseminated, and has caused the dissemination of, advertisements con·
cerning his preparations by the United States mails and by various
other means in commerce, as "commerce" is defined in the Federal
Trade Commission Act; and respondent has also disseminated, and
has caused the dissemination of, advertisements concerning his prep·
arations by various means, for the purpose of inducing and which are
likely to induce, directly or indirectly, the purchase of his'preparations
in commerce, as "commerce" is defined in the Federal Trade Commission Act.
Among and typical of the statements and representations appearing
in such advertisements, disseminated and caused to be disseminated by
the United States mails and by advertisements in newspapers and
periodicals, are the following:
Unnaturally DELAYED WOMEN I
We Can't Prove that TRIPLE-x
Relief Compound Brings You Relief
--But You Can!
Why be satisfied with unything else but genuine Tl'iple-X Relief Compound?
Thousands of women everywhere have used this time-tested compound for re·
lieving stubborn, abnormally delayed, suppt·essed and long-overdue periods. For
1unetional cases of longer standing or more stubbot~n abnormal delays, we offer
PE:Rio RELIEF COMPOUND. Scores say they have bt·ought Pleasant and SatisfactorY
relief. lllt·s. J. K. writes: "2 periods ovet·due; relief prompt." Mrs. S. B. f(.
writes: "I was 3 months abnot·mally late. Perio Pills worked fine." Hundreds of
wonderful letters on file. Don't be concemed! Lose no time In sending coupon
below. Either compound sent with absolute satisfaction guaranteed on first
order or money refnndell.
SEND ONLY $1.00 for full treatnwnt of Triple-X Relief Compound; $2.50 for 3
boxes. Pel'io Relief Compound (for very stubborn cases) $2.00; 2 boxes $3.50.
C. 0. D. Hi¢ extra. Same day shipment In plain sealed wrapper. Also FREEl Catalog of Hygienic Artides. S!'nd coupon now.
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A Modern Aid for .l\1any Unnaturally
DEJI,AYED WOMEN
A Time-Tested Preparation

For countless women, such unnatural menstrual delay is often needless. To
them a simple pt•eparation is offe1·ed, which in many cases of abnormally sup.
Presseu, overdue, scant and painful periods has helped start the function, thus
bringing gratifying relief. It is called PERIO RELIEF coMPOUND and may be taken
nt l1ome, without, in most instances, interfering with uaily activities.
~ure

Vegetable Ingredients

PERio RELIEF coMPOUND contains no habit-forming drugs, but is made almost
Solely of pure vegetable ingredients, such as may be used by many physicians in
their practice.

Many users say they would never be without it.

Some keep it

Always on hand and use it just before the time so as to help bring on a more
full, unsuppressed function.
DO AS MANY OTHER

WOMEN

DO

Thousands of modern-minded women have used PERIO RELIEF COMPOUND; a large
number having heard about it through friends who have been helped and are
therefore grateful. Some have secured relief after a delay of as much as two
lllonths, while others write to tell us bow pleased they are with its reputed
effectiveness and say- it is worth many times the cost.
GOOD NEWS TO MANY WOMEN!

PERIO REUEF coMPOUND Is made to quickly and
ll'lnlly delayetl functions, in cases where no organic

harmlessly aid most abnordisorder is present.

PAR. 4. Through the use of these statements and representations
and others of .similar import, the respondent has represented, directly
or by implication, that his preparations constitute competent and
effective remedies and treatments for delayed menstruation, and that
the preparations are harmless and safe for use.
PAR. 5. The formulas for the preparations are as follows:
PERIO

TRIPLE-X

Each capsule contains:
Aloes _________________________
Ergotin_______________________
Ext. Cotton Root-------------Ext. Black Hellebore__________
Oil Savin _________•___________

PILLS

Each pill contains:
Aloes Purified_________________
Ergotin ---------------------Ext. Cotton Root______________
1 "
Ext. Black Hellebore__________
1,4 1\lin. Oil Savin ____________________
% Gr.
1 "
1 "

Ferrous Sulphate------------- 1 Gr.
Quinine Sulphate------------- % "

1 Gr.
1 "
1 "
1 "

1,4 Min.

Ferrous Sulphate------------- 1 Gr.

Re!:'pondent's directions for the use of the preparations were
originally as fo1lows:
For Trir•le-X: "One c11psule four times a day, that is, one after each meal and
one before bedtime, the last one to be taken with a large glass of water, to-
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gether with a tablespoon full of epsom salts, that is, the epsom salts is to be in
the lat·ge glass of water. The latter is merely suggested."
For Perio Pills: "The average a-dult dose is one pill before each meal and one
before retiring, and, In addition, one of the pink capsules (Triple· X), which iS
contained In the box, Is to be taken at night before retirlug."

· Subsequent to the Commission's investigation the directions were
changed by respondent to read as follows:
The average adult dose is one pill with water four times daily before each
meal and before retiring, not to be used continuously for more than ten daYS.
Allow one week to intervene before resuming. Caution: Not to be taken In
pregnancy as it may cause discomfort. If In doubt consult a physician. If the
pills cause excessive bowel action, they should be stopped temporarily. 'ThiS
medicine Is a laxative and may irritate piles. Laxatives should never be u9ed
In cases of nausea, vomiting, abdominal pain or other possible sign of appendicitiS.

PAR. 6. Delayed menstruation is frequently due to pregnancy. In
those cases which are due to causes other than pregnancy emmenagogue treatment is seldom efficacious or necessary. In such cases
the menstrual delay is usually but a symptom of some other dysfunc·
tion in the body or is due to some external cause, such as fright or
shock, and when such dysfunction is corrected or such cause remo~red,
the normal menstrual flow usually resumes. In those exceptional
cases where physicians prescribe emmenagogues such action is taken
only after diagnosis, and the treatment is under the supervision of
the physician.
PAR. 7. "\Vhile respondent's preparations possess emmenagogue
properties, they do not constitute competent or effective remedies or
treatments for delayed menstruation. Nor are they harmless or safe
for use. The ingredients aloes, extract of cotton root and oil of
savin are drastic cathartics and gastro-intestinal irritants. They
tend to cause gastro-intestinal disturbances and excessive purgation,
resulting in severe toxic conditions, including hemorrhagic diarrhea.
The preparations, by reason of their ergotin content (and in the
Triple-X preparation the quinine sulphate also), may also cause a
severe circulatory condition by the constriction of the blood vessels
and the contraction of the involuntary muscles, including the muscles
of the uterus. This is particularly hazardous in the case of preg·
nancy, as the contraction of the uterus may precipitate an abortion,
which may result in violent poisonous effects upon tse system.
PAn. 8. The ingredients referred to above are present in the prep·
arations in quantities sufficient to cause such harmful results even in
those cases where the preparations are used in the dosage prescribed
by respondent. The record discloses, moreover, that where, as in this
case, such preparations are sold indiscriminately to the lay public for
use without medical supervision, many users, because of ignorance or
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of alarm over their condition, take excessive and too-frequent doses,
thus augmenting the danger inherent in the preparations.
Respondent insists that the statements appearing in his current
directions are sufficient to obviate the danger of excessive use of the
preparations, and to apprise purchasers that the preparations should
not be used in the event of pregnancy. The Commission finds, however, that such statements are insufficient to disclose the harmful
potentialities of the preparations. Moreover, such statements appear
only on the labels of the preparations and do not appear in respondent's advertisements. Many of respondent's sales are made through
the mails, and the purchasers have no opportunity to observe such
statements until after they have received the preparations.
PAR. 9. In support of his claims that the preparations do not
possess the harmful potentialities referred to above, the respondent
Introduced in evidence, in addition to the testimony of certain expert witnesses, the results of certain experiments performed on rats
and rabbits. It is questionable, however, whether the number of
animals used in the tests was sufficient to afford a substantial scien:
tific basis. for the conclusions contended for by respondent. Moreover, it appears from the record that the results of these tests cannot
he accepted as a positive indication of the efFects of the preparations
on human beings, there being substantial differences in the degrees
of susceptibility of animals and human beings.
1'he Commission finds that while these experiments may be to a
li~ited extent indicative of the effects which may be expected to
follow the use of the preparations, the experiments are inconclusive
and do not afford a substantial basis for respondent's contentions.
Their probative value is insufficient to overcome the evidence introduced at the instance of the Commission, which included the testimony of certain expert witnesses who are outstanding authorities in
the field of gynecology and obstetrics.
PAR. 10. The Commission therefore finds that respondent's representations with respect to his preparations are misleading and deceptive
and constitute false advertisements. The Commission finds also that
respondent's advertisements are false for the further reason that they
fail to reveal that the use of the preparations under the conditions
Prescribed in the advertisements, or under such conditions as are
customary or usual, may result in serious injury to the health of the
User.
PAR. 11. The Commission further finds that the use by respondent of
these false advertisements has the tendency and capacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that respondent's preparations possess
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therapeutic values which they do not in fact possess, and that tht>
preparations are safe for use, when such is not the fact, and the
tendency and capacity to cause such portion of the public to purchase
substantial quantities of respondent's preparations as a result of such
erroneous and mistaken belief.
CONCLUSION

The acts and practices of the respondent as herein found are all t.o
the prejudice of the public, and constitute unfair and deceptive acts
and practices in commerce within the intent and meaning of the Fed·
era! Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having be('n heard by the Federal Trade Commis·
~ion upon the complaint of the Commission, the answer of .respond·
ent, testimony and other evidence taken before trial examiners of
the Commission theretofore duly designated by it, in support of
and in opposition to the allegations of the complaint, report of the
trial examiners upon the evidence and the exceptions thereto, briefs
in support of and in opposition to the complaint, and oral argument; and the Commission having made its findings as to the facts
and its conclusion that the respondent has violated the provisions of
the-FeueraJ Trade Commission Act.
·
It is orde?'ed, That the respondent, Earl Aronberg, individuallY
and trading as Positive Products Co. and as Rex Products Co., or
trading under any other name, his representatives, agents, and em·
ployees, directly or through any corporate or other device, in connee·
tion with the offering for sale, sale or distribution of his medicinal
preparations designated as "Triple-X Relieve Compound" and "Perio
Pills," the latter being known also as "Reliable Perio Compound"
and as "Perio Relief Compound," or any preparations of substan·
tially similar composition or possessing substantially similar prop·
erties, whether sold under the same names or under any other names,
do forthwith cease and desist from directly or indirectly:
1. Disseminnting or causing to be disseminated any advertisement
(a) by means of the Uniteu States mails or (b) by any means in
commerce, as ''commerce" is de.fined in the Federal Trade Commis·
~ion Act, which advertisement represents, directly or by implica·
tion, that said preparations constitute competent or effective remedies
or treatments for delayed menstruation; that said preparations are
harmless or safe for use; or which advertisement fails to reveal that
the use of said preparations may cause gastro-intestinal disturb·
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nnces and severe toxic and circulatory conditions, and in the case

of pregnancy, may produce violent poisonous effects upon the

system.
2. Disseminating or causing to be disseminated any advertisement by any means for the purpose of inducin~, or which is likely
to induce, directly or indirE.>ctly, the purchase in commerce, as "comlllerce" is defined in the Feueral Trade Commission Act,' of said
~reparations, which advertisement contains any of the representations prohibited in paragraph 1 hereof, or which :fails to reveal that
lhe use of said preparations may caus~ gastro-intestinal disturbances
nnd severe toxic and circulatory conditions, and in the case of pregnancy, may produce violent poisonous effects upon the system. ,
It is further orde1'ed, That the respondent shaH, within 10 days
~fter servic~ upon him of this order, file with the Commission an
Interim report in writing, stating whether he intends to comply
With this order and, if so, the manner and form in which he intends
to comply; and that within 60 days after service upon him of this
order, said respondent shall file with the Commission a report in
Writing, setting forth in detail the manner and form in which he
has complied with this order.
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IN THE MATTER OF

W. S. McCLYMONDS AND G. L. McCLYMONDS, DOING
BUSINESS AS OXOL LABORATORIES
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 1i OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4208.

Oomplai·nt, ·July 31, 1940-Deciswn, Sept. 17, 1941

f

Where two lndlvldnals engaged In manul'actm·e and Interstate sale and distrl·
button o1' their "Trox: Tablets," ingredients of which included powdered
extract triticum repens, ox:yqulnoline sulphate, charcoal, starch, and sugar
o1' milk; by means o1' advertisements disseminated through the mails and
otherwiseFalsely represented that said preparation was a cure or remedy for various
diseases and ailments of the kidneys and prostate gland, and constituted
an effective treati~ent there!'or; facts being tablets in question were witb·
out therapeutic value; modern pharmacologists ascribe no therapeutiC
properties to- said first ingredient or conch grass, second ingredient is
a decld<'dly less efficient antiseptic than phenol, with amount contained
in said tablets so Insignificant that no beneficial action would result therefrom for said ailments, and other ingredients are of no medical value;
With effect of misleading and deceiving a substantial portion of the purchasing
public Into the erroneous belief that such false representations were true.
and of inducing it, because of such erroneous belief, to purchase substantial
quantities of their said "Trox Tablets":
Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury o1' the public, and constituted unt'air and
deceptive acts and practices In commerce.

Defore Mr. William 0. Reeves, trial examiner.
Mr. Donova:n R. Dwet for the Commission.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that W. S. McCly·
monds and G. L. 1\fcClymonds, individuals, doing business as Oxol
Laboratories, hereinafter referred to as respondents, have violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. The respondents, ,V, S. 1\fcClymonds and G. J,
McClymonds, are individuals doing businrss under the firm name and
style of Oxol Laboratories with their principal office and place o{
business at 1042-48 Santa Fe Drive, Denvrr, Colo.
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Respondents are now and for more than 2 years last past have been
engaged in the business of manufacturing, selling, and distributing
a drug preparation designated as "Trox Tablets." The respondents
cause said preparation when sold, to be shipped from their said place
?f business in the State of Colorado to the purchasers thereof located
In various other States of the United States and·in the District of
Columbia. Respondents maintain, and at all times mentioned herein
have maintained, a course of trade in said preparation in commerce
among and between the various States qf the United States and in the
District of Columbia.
PAR. 2. In the course and conduct of their aforesaid business, respondents have disseminated, and are now disseminating and have
caused and are now causing, the dissemination of false advertisements
concerning their said preparation, "Trox Tablets," by United States
lllails, and by other means in commerce, as commerce is defined in
the Federal Trade Commission Act., for the purpose of inducing and
Which are likely to induce, directly or indirectly, the purchase of their
said preparation; and have disseminated and are now disseminating,
and have caused and are now causing the dissemination of false
advertisements concerning their said preparation by various means,
for the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of their said preparation in commerce, as
commerce is defined in the Federal Trade Commission Act. Among
and typical of the false statements and representations contained in
said advertisements disseminated and caused to be disseminated as
aforesaid, are the following:
Prostate and Kidney * • * sufferers? Amazing results with our ten day
trPatnient with Trox Tablets. Quick relief or your money back • • •
Prostate and Kidney sufferers. Use Trox Tablets for Instant relief; money·
back ofi'er.
PAR. 3. Through the use of the aforesaid statements and representations and other statements and representations of similar import or
llleaning not herein set out, respondents represent and have represented that their said preparation, "Trox Tablets," is a cure or
remedy for vHrous diseases and ailments of the kidneys and of the
Prostate gland, and constitutes a competent and effective ti·eatment
for such diseases and ailments.
PAR. 4. The aforesaid statements and representations by respondents
relating to said preparation, to wit, "Trox Tablets,'' are exaggerated,
misleading, and ,untrue. In truth and in fact, said preparation, "Trox
Tablets," has no therapeutic value in the treatment of diseases and aillll.('nts of the kidneys or prostate gland and does not constitute a cure
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or remedy for any ailment or disease of the kidneys or prostate gland.
Said preparation has no value with respect to relieving any such
disease or ailment or any symptom thereof.
PAR. 5. The use by the respondents of the aforesaid false and misleading statements, representations, and advertisements disseminated
as aforesaid with respect to said preparation has had and now has the
capacity and tendency to, and does, mislead and deceive a substantial
number of the members of the purchasing public into the erroneous
and mistaken belief that the aforesaid false and misleading statements,
representations, and advertisements are true and induce the purchase
of substantial quantities of respondents' said preparation because of
said erroneous and mistaken belief.
PAR. 6. The aforesaid acts and practices of the respondents, as
herein allPged, are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPOHT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 31st day of July 1940, issued
and served its complaint in this proceeding upon the respondents,
W. S. McCiyinonds and G. L. McClymonds, individuals, doing business as Oxol Laboratories, charging them with the use of unfair and
deceptive acts and practices in commerce in violation of the proviE>ions of said act. On August 21, 1940, the respondents filed their
answer in this proceeding. Thereafter, a stipulation was entered into
whereby it was stipulated and agreed that a statement of facts signed
and executed by the respondents and Richard P. "Whiteley, assistant
chief counsel for the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding and in lieu of testimony in support of the charges stated in the
complaint, or in opposition thereto, and that the said Commission maY
proceed upon said statement of facts to make its report, stating its
findings ns to the facts and its conclusion based thereon, and enter its
order disposing of the proceeding without the presentation of argument or the filing of briefs. Thereafter, this proceeding rpgularlY
came on for final hearing before the Commission on said complaint,
answer, and stipulation, said stipulation having been approved, accepted, and filed, and the Commission having duly considered the same
and being now fully advised in the premises, finds that this proceeding is in the interest of the public and makes its findings as to the facts
and its conclusion drawn therefrom.
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FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondents, ,V. S. McClymonds and G. L. McClymonds, .are individuals and for more than 2 years prior to 1\fay 1,
1
9~1, did business under the firm name and style of Oxol Laboratories,
Wlth their office and principal place of business located at 1042-48
Santa Fe Drive, Denver, Colo.
For more than 2 years prior to May 1, 1941, the respondents were
engaged in the business of manufacturing, selling, and distributing a
drug preparation designated as "Trox Tablets," the formula for
Which is:

Powdered extract triticum repens________________________
Oxyquinoline sulphate----------------------------------·
CharcoaL--------------------------------··------------·
Starch-----------------------------------------------Sugar of milk---------------------------------··-------·

4 grs.
1/20 gr.
1 gr.
3/4 gr.
1/4 gr.

During the time that respondents were so engaged in said business,
they caused said preparation when sold to be shipped from their said
Place of business in the State of Colorado to the purchasers thereof
located in the various other States of the United States and in the
District of Columbia. Respondents, at all times mentioned herein
~rior to May 1, 1941, maintained a course of trade in said preparation
ln commerce among and between various States of the United States
and in the District of Columbia.
PAR. 2. In the course and. conduct of their aforesaid business, respondents disseminated and caused the dissemination of false advertisements concerning their said preparation, "Trox Tablets," by means of
~he United States mails and by other means in commerce as commerce
lS defined in the Federal Trade Commission Act; and have disseminated and have causeJ the dissemination of false advertisements con~erning their said preparation by various means for the purpose of
lnducing, and which were likely to induce, directly or indirectly, the
PurclUtse of their said produce in commerce as commerce is defined in
the Federal Trade Commission Act. Among and typical of the false
statements and representations contained insaid advertisements, disseminated and caused to ·be disseminated as aforesaid, were the
following:
·Prostate and kidney-sufferers? Amazing results with our ten-day treatment
With Trox Tablets. Quick relief or your money buck • • •
.
Pt·ostute and kidney sufferers. Use Trox Tablets for instant relief; mont-y
hack offer.
PAn. 3. Through the use of the aforesaid statements and representations, and other representations of similar import or meaning not
herein set out, respondents represented that their said preparation,
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"Trox Tablets," was a cure or remedy for various diseases and ailments
of the kidneys and of the prostate gland, and constituted a competent
and effective treatment for such diseases and ailments.
PAR. 4. The aforesaid statements and representations by respond·
ents relating to said preparation, "Trox Tablets," were exaggerated,
misleading, and untrue. In truth and in fact, no therapeutic proper·
ties are ascribed to triticum repens (conch grass) by modern pharma·
cologists. Oxyquinoline sulphate is an antiseptic decidedly less efficient
in its killing power than phenol. The standard dose of oxyquino1ine
sulphate is 5 to 15 grains, and the amount of oxyquinoline sulphate
contained in "Trox Tablets" is so insignificant that no beneficial action
would result from its use in kidney or prostate disorders. The other
ingredients of "Trox Tablets," to wit, starch, sugar of milk, and char·
coal, are of no medical value. "Trox Tablets" have no therapeutic
value, and the claims made by respondents as to the therapeutic value
of "Trox Tablets," as hereinabove set forth, are false and misleading
in their entirety.
PAR. 5. The u·se by respondents of the aforesaid false and misleading
statements, representations, and advertisements, disseminated as afore·
said, has had the capacity and tendency to, and did, mislead and de·
ceive a substantial portion of the purchasing public into the erroneous
and mistaken belief that such false and misleading statements, repre·
::;entations, and advertisements were true, and has induced a substantial
portion of the purchasing public, because of such erroneous and mistaken belief, to purchase substantial quantities of respondents' said
"Trox Tablets.''
CONCLUSION

The aforesaid acts and practices of the respondents, as herein
found, are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by· the Federal Trade Conunis·
sion upon the complaint of the Commission, the answer of the re·
spondents, and a stipulation as to the facts entered into between the
respondents herein and Richard P. 'Whiteley, assistant chief counsel
for the Commission, which provides, among other things, that with·
out further evidence or other intervening procedure, the Commission
may issue and serve upon the respondents herein findings as to the
facts a~d conclusion based thereon and an order disposing of the
proceedmg, and the Commission having made its findings as to the
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f~c~s and conclusion that said respondents have violated the proVISions of the Federal Trade Commission Act.
.
It itt ordered, That the respondents, "\V. S. McClymonds and G. L.
McClymonds, individually and doing business as Oxol Laboratories,
or trading under any other name, their representatives, agents, and
employees, directly or through any corporate or other device, in
connection with the offering for sale, sale, or distribution of their
Product "Trox Tablets," or any product of substantially similarcomposition or possessing substantially similar properties, whether
sold under the same name or under any other name, do forthwith
cease and desist from, directly or indirectly:
b 1. Disseminating or causing to be disseminated any advertisement
Y means of the United States mails, or by any means in commerce,
as commerce is defined in the Federal Trade Commission Act, which
advertisements represents, directly or through inference:
(a) That respondents' product "Trox Tablets'' constitutes a cure
or remedy for diseases and ailments of the kidneys or of the prostate
gland, or constitutes a competent or effective treatment therefor.
(b) That respondents' product "Trox Tablets" possess any theraPeutic value in the treatment of diseases and ailments of the kidneys
or of the prostate gland.
b 2. Disseminating or causing to be disseminated any advertisement
Y any means for the purpose of inducing or which. is likely to in?uce, directly or indirectly, the purchase in commerce as commerce
:,s defined in the Federal Trade Commission Act of said product,
_Trox Tablets," which advertisement contains any of the representations prohibited in paragraph 1 hereof.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
rep.ort in writing setting forth in detail the manner and form in
Wh1ch they have complif!d with this order .

•
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IN THE MATTER OF

THE BRABANT NEEDLE COl\IPANY, INC.
COMPLAINT, FINDINGS, .AN~ ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF .AN ,-\CT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1212.

Complaint, Aug. 2, 1940-Decision, S'ept. 17, 1911

\Vhere a corporation engaged in importing needles and needle threaders frorn
England, Germany, Holland, and Czechoslovakia, and in interstate sale and
distribution thereof(a.) Packaged needles--the container pads or flaps of which, at time of importa·
tion aud pursuant to the laws of the United States, bore the name of tbe
country of origin-in a manner which concealed said name, and In booklets
or other containers which usually bore the words "Printed in U. S. A.," and
sold and distributed its needles, thus packaged, without disclosure of fact
that they were made In Germany or oth~r foreign country, to dealers for
resale, and to manufacturers, dealers, and others for distribution to tbe
public as part of a sales promotion plan to act as sales reminders and create
good wlll for the supplying concern ; and
·
(b) l\Iade use of such statements, in In voices, letterheads, and other matedals, as
"Factory Lion Works, George St. Redditch-England U.S. Factory and SaleS
Rooms 47 Great Jones Street, New York, N. Y.";
The facts being needles of English manufacture are considered by trade and con·
sumlng public as supet·ior In quality to those manufactured In Germany, Uol·
land, or Czechoslovakia; there Is a prejudice on the part of a substantial part
of said purchasing public against products mani1factured in Germany; and
said corporation had not for many years, and did not then, own, control, or
operate any needle factory in the United States or in England, and was not
a manufacturer, for dealing with whom there Is a decided preference on tne
part of a substantial portion of the purchasing public, as affording, in ItS
belief, a saving of the middleman's profit and other advantages;
'Vith capacity and tendency to mislead and deceive a substantial portipn of tbe
purchasing public into the erroneous bPlief that its needles were of domestic
or Englh;h origin and that it owned or controllf>d factories In which such
needles were produced, and with result, as consequence of said erroneous
belief, that a substantial portion of said public was induced to purchase itS
products, and there was thereby placed in the hands of dealers a means
whereby they were enabled to mislead and deceive members of the purchasing
public as to the source of such products and the business status of s:1id
company:
Held, That such acts and practices were all to the prejudice and injury of tbC
public and constituted unfair and deceptive acts and practices In commerce.

Before Mr. Arthu.r F. Thomas, trial examiner.
Mr. Carrel F. Rhodes for the Commission.
Mr. William Kessler, of New York City, for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said net, the Federal
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Trade Commission, having reason to believe that The Brabant Needle
~o., Inc., a corporation, hereinafter referred to as respondent, has
"?olated the provisions of said act, and it appearing to the Commis~wn that a proceeding by it in respect thereof would be in the public
Interest, hereby issues its complaint, stating its charges in that respect
as follows:
PARaGRAPH 1. Respondent, The Brabant Needle Co., Inc., is a corporation organized, exi!"ting, and doing business under the laws of
the State of New York, with its office and principal place of business
at 47 Great Jones Street, New York, N.Y.
·
PAR. 2. Respondent is now and for more than 1 year last past has
h~en engaged in the business of importing, packaging, selling, and
di~tributing needles and needle threaders. Respondent causes its
~aid products, when sold, to be transported from its place of business
ln the State of New York to purchasers thereof, located in various
other States of the United States and in the District of Columbia.
At all times mentioned herein, respondent has maintained a course
of trade in said products, in commerce, among and between the various States of the United States and in the.District of Columbia.
PAR. 3. In the course and conduct of its business, respondent imports said needles in pads or flaps from Germany and other foreign
countries; the name "Germany" indicating the country of the origin
of some of such needles is stamped or printed upon the back of each
P~d or flap. In marketing certain of its products, respondent comhines various pads or flaps of needles into booklets, or containers,
sometimes in combination with other' articles, such as needle threauers. Respondent prepares such booklet's or containers by securely
Pasting the pads or flaps of needles to the inside covers of the booklets
or containers in such a manner that the backs thereof are entirely
Concealed and any printing thereon, indicating the origin of said
needles, is completely hidden from view. Such booklets, or .con, tainers, are thereupon sold and distributed by respondent in commerce, as aforesaid, without any marking thereon whatsoever, visible
to the purchaser, indicating that such needles are of German origin.
PAR. 4. In the further course nnd conduct of its business, and in
furtherance of the sale Qf its products, the respondent, during the times
n1entioned herein, has printed, or caused to be printed, upon the book·lets, or containers, of its needles, the words: ·"Printed in U.S. A." and
"~· S. A." and has caused to be printed ·on its letterheads, invoices, and
h1U heads, circulated, and eaused to be circulated, by United States
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mails, and by other means among purchasers and prospective pur·
chasers, the follqwing statements and representations:
The Brabant Needle Company, Inc.
Factory, Lion Works, George St.,
Redditch, England
U. S. Factory and Sales Rooms
47 Great Jones Street,
New York, N. Y.

The aforesaid statements, used by respondent, serve as representa·
tions to members of the purchasing public that its needles are of do·
mestic or English origin and that it owns, operates, or. controls fac·
tories located in England and in the United States, wherein the needles,
which it sells and offers for sale, are made and manufactured.
PAR. 5. In truth and in fact, none of the needles packaged as afore·
said, and sold by respondent, are manufactured in the United States or
England, and the respondent has not during any of the times mentioned
herein owned, operated, or controlled any factory wherein such needles
sold by it were manufactured either in England, the United States, or
elsewhere. All of said needles are imported by respondent from for·
eign countries other than England for purpose of resale.
PAR. 6. For many years last past, there has been maintained among
domestic manufacturers and importers an established custom and prac·
tice of marking products of foreign origin in such a manner as tQ
indicate that such products are, in fact, of foreign, rather than domes·
tic, origin. The purchasing public is familiar with and relies upo~
such custom and practice, and when products bear no marking indl·
eating that they are of foreign origin, the purchasing public assumes
that such products are of domestic origin. There is, among a sub·
stantial portion of the purchasing public, a decided preference for
products which are manufactured in the United States or England
over products manufactured in Germany or other foreign countries.
PAR. 7. There also is, and has been during all of the time mentioned
herein, a preference on the part of a substantial portion of the pur·
chasing public for purchasing products directly from the manufac·
turer. There is and has been durip.g all of such time a belief that a
saving of the middleman's profit could be obtained and that other
advantages would accrue by purchasing directly from the manufac·
turer, and that dealing directly with a manufacturer is preferable and
more advantageous than dealing with purchasers for resale.
PAn. 8. The practice of the respondent in packaging its products in
such a manner that the origin of said products is entirely concealed
from the view of the purchaser, and of printing on said booklets and
containers the words, "Printed in U. S. A." and "U. S. A.," without
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disclosing to the prospective purchasers the fact that certain of its
products offered for sale are made in Germany, and the representations that it owns or controls factories in England and the United
States, has a tendency and capacity to, and does, mislead a substantial
~ortion of the purchasing public into the erroneous and mistaken behe£ that a portion of its products are of domestic or English origin
and that it qwns or controls the factories manufacturing all of its said
Products. As the result of said erroneous and mistaken belie{, engendered as herein set forth, a substantial portion of the purchasing public
is induced to and does purchase respondent's products.
Through the practices herein set forth, the respondent places in the
hands of dealers a means and instrumentality whereby such dealers
have been and are enabled to mislead and deceive members of the purchasing public as to the source or origin of such products and as to the
business status of respondent.
PAR. 9. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
Unfair and deceptive acts and practices in commerce, within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FAcTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on August 2, 194D, issued and subsequently served its complaint in this proceeding upon respondent;
'I'he Brabant N ecdle Co., Inc., a corporation, charging it with the
Use of unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After the issuance of said complaint and the filing of respondent's answer thereto, testimony and
other evidence in support of the allegations of said complaint were
introduced by an attorney for the Commission and in opposition to
the allegations of the complaint by an attorney for the respondent
before an examiner of the Commission theretofore duly designated
by it, and said testimony and other evidence were duly recorded and
filed in the uffice of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commi.ssion on the
~;aid complaint, the answer thereto, testimony and other evidence,
brief in support of the complaint (respondent not having filed brief
and oral argument not having been requested); and the Commission
having duly considered the matter and being now fully advised in
the premises, finds tTiat this proceeding is in the interest of the
public and makes this its findings as to the facts and its conclusion
drawn therefrom.
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FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, The Brabant Needle Co., Inc., is a
corporation organized, existing, and doing business under the laws
of the State of New York and having its office and principal place
of business at 47 Great Jones Street, New York, N.Y. The respond·
ent is now and for more than 1 year last past has been engaged in
the business of importing, packaging, selling, and distributing
needles imd needle threaders.
PAR. 2. Respondent causes its said products; when sold, to be
transported from its place of business in the State of New York to
purchasers located in various other States of the United States and
jn the District of Columbia. At all times mentioned in the corn·
plaint respondent has maintained a course of trade in said products
in commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 3. In the course and conduct of its business respondent irnports needles vnd needle threaders from England, Germany, Holland,
und Czechoslovakia. At the time of importation into this countrY
the said needles are arranged in pads or flaps and, pursuant to the
laws of the United States, the name of the country of origin is
printed or stamped upon the pads or flaps in which the needles are
packaged. In some instances the name of the country of origin
rtppears upon the face of the pad or flap and in other instances upon
the back thereof. In selling and distributing the needles so imported, respondent frequently combines a number of the pads or
flaps of neecTies, sometimes with other articles such as needle
threaders, into one package by securely pasting said pads or flaps
]nto a booklet or other container in which form they are sold and
distributed. In those instances where the name of the country of
origin of the imported needles appears upon the back of the pad or
flap in which they are packaged, the name of such country of origin
is effectively concealed when such pad or flap is pasted into a booklet
or container, and is not visible to any purchaser or prospective
purchaser.
PAR. 4. Needles of English manufacture are considered by the
trnde and the consuming public to be superior in quality to those
lnanufactured in Germany, Holland, or Czechoslovakia, and there is
a prejudice on the part of a substantial part of the purchasing public
against products manufactured in Germany. In addition to fre·
quently packaging needles imported from Germany or other :foreign
country in bo0klets or other containers in a manner which conceals
the name of the country of origin, as aforesaid, the respondent pack·
ages such needles in booklets or other containers which usually bear
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the Words "Printed in U. S. A." Respondent sells and distributes
the needles packaged in the manner stated to dealers, for resale to
t.h.e public, and also to manufacturers, dealers, and others who distribute them to members of the public without charge as a part of a
sales promotion' plan by such manufacturer, dealer, or other. purc-haser, When so distributed they are intended to act as sales
J·erninders and to create good will for the concern which supplied
them as a gift.
·
PAR. 5. In the course and conduct of its business, as aforesaid,
l'espondent has used invoices, letterheads, and other material bearing
f"tatements such as:
.
Factory Lion \Vorks, George St.,
Redditch-England
U. S. Factory & Sales Rooms
47 Great Jones Street
New York, N. Y.

The respondent has not for many years, and does not now own, con-

~rol, or operate any factory in the United States or England in which

lt ll1anufactures :needles. Many years ago the respondent owned
an English concern known as "Brabant Needle Co., Ltd.," and is now
~e. exclusive distributor for the products of that company in the
n1ted States and Canada. For a number of years last past, however,
respondent has not manufactured any of the needles offered for sale
and sold by it. There is a decided preference on the part of a substantial portion of the purchasing public for dealing directly with
~he manufacturer of the products purchased because of a belief that
Y purchasing directly from the manufacturer a saving·of the middlelllan's profit is accomplished and that other ad vantages accrue through
SUch :method of purchase.
• PAR. 6. The acts and practices of respondent in packaging needles
ltnported from Germany and other foreign countries in such a manner
that the name of the country of origin of such needles is frequently
concealed from the view of the purchaser, and the placing upon the
booklets and other containers in which said needles are packaged the
Words "Printed in U. S. A." without disclosing to purchaser or pro~
Pective purchasers the fact that certain of said needles are made in
Germany or other foreign countries, and the acts and practices o£
~espondent ih representing that it owns, operates, or controls factories
ln. the United States and in England, have a capacity and tendencJ to
~lslead and deceive a substantial portion of the purchasing public
lnto the erroneous and mistaken belie£ that respondent's needles are
~f domestic or English origin and that it owns or controls factories
ln which such needles are produced. As a result of said erroneous
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and mistaken belie£ engendered as herein set forth, a substantial por·
tion of the purchasing public is induced to and does purchase respond·
ent's products. Through the aforesaid acts and practices the
respondent places in the hands of dealers a means and instrumentality
whereby such dealers have been and are enabled to mislead and deceive
members of the purchasing public as to the source of origin of such
products and the business status of respondent.
CONCLUSION

The aforesaid acts and practices of the respondent are all to the
prejudice and injury of the public and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis·
sion upon the complaint of the Commission, the answer of respond·
ent, testimony and other evidence taken in support of the allegations
of said complaint and in opposition thereto, before an examiner of
the Commission theretofore duly designated by it, brief filed in sup·
port of the complaint (no brief having been filed by respondent and
oral argument not having been requested), and the Commission havjng made its findings as to the facts and its. conclusion that said
respondent has violated the provisions of the Federal Trade Com·
mission Act.
It is ordered, That respondent, The Brabant Needle Co., Inc., a cor·
poration, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the sale
and distribution of needles, needle threaders, or other products in com·
merce, as "commerce" is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:
1. Representing or implying that respondent owns, controls, or
operates a factory in which the needles which it offers for sale, sells,
and distributes are made, or representing or implying in any manner
that needles or other products not manufactured by respondent are
manufactured by it.
2. Concealing, erasing, or removing from imported needles, needle
threaders, or other products the legend "Germany," "Made in Ger·
many," or other marking showing the country of origin of such
products: Provided, however, That this shall not prevent such concealment, erasure or removal of the markings showing the country of
origin of such products as is reasonably necessary in the packaging,
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assembling, or other handling of such products if the respondent affirmatively and clearly discloses on or in immediate connection with such
products their German or other foreign origin.
It is fwrther ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
Writing, setting forth in detail the manner and form in which it has
· complied with this order.
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IN THE MATTER OF

J. V. CORDES AND MRS. J. H. CORDES, DOING BUSINESS
AS MARTHA BEASLEY ASSOCIATES
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIO~
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 9841.

Complaint, June 80, 19:19-Decision, Sept. 18, 1941

Where two Individuals engaged In interstatte> sale and distribution of certain
medicinal preparations Intended for u~e lu the treatment of delayed men·
struation, one being designated as "Martha Beaslt>:y's Compound Formula
No. 2" and the other as "Martha Beasley's Compound Formula No. 3"; by
means of advertisements disseminated through the mails and in periodicals,
directly or by implication{a) Represented that their preparations constituted competent and e:f'rective
treatment1:1 for delayed menstruation, were recommended by physicians gen·
erally, and were safe for use, through such stat€·inents as "Get a modt-rn
woman's remedy. Ladies, when troubled with delay, get our Special Relief
Compound at once. Don't wait longrr. Has rapidly relieved many unusual,
long overdue or past due, suppressed, late appearing abnormally delayed
periods In 2 to 4 days without pain or inconvenience," and "A preferred
favorite time-tested prescription of many doctors";
The facts being active Ingredients in pro9ncts in question were apiol, oil of savin,
aloin, and ergotin, first three of which had long been recognized by pharma·
cologiRts and physicians generally as gastrointestinal irritants, aloin in
particular being regarded ns a drastic cathartic; under directions prescribed
or suggested, daily dosage of last-named drug would be four times dose of
the Unlterl Statp~ PharmacopoPia, which dosage, particularly when added
to the aplol and savln Ingredients, is likely to produce gaMrointestinal
disttu·bances resulting In nausea and vomiting, with pelvic congestion, in·
eluding congestion of the uterus, and possibly resulting and leading to
excessive hemorrhage therefroin; while in the case of pregnancy, use of thelt'
said preparations had a tendency to eliuse al~o contraction of uterus, sometimes prodnelng abortion anrl causing uterine infection, which might also
extend to other pelvic and abdominal structures and result In septicemia
or blood poisoning; and while dt·ugs which constituted active Ingredients of
their sai(l preparations possess emmenagogue properties, they are not compe·
tent or effective treatments for delayed menstruation, nor t"ecommended by
physicians generally, being used only after carrful diagnosis and under
supervision of the physician in those exceptional cases in which some of
said drugs may be used; and
{b) Failed to ren•alin said advertist-mt-nts that use of their said pt•oducts, under
prescribed or usual conditions, might re;;nlt In serious injury to the bealth
ot the user, and to appri;;e pt·ospcctive purchusers that said prcpanttions
should not be used in evt-nt of pregnancy, by use in their advertisements of
the word "abnormally" In connection with wot·ds "delayed periods," !'!lid
preparations being offered for !'ale and sold Indiscriminately to the lay
public, and prospective purchaser being usually incapable of determining
whether her condition 1:> due to normal or abnormnl causes, and did not diS·
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close product's harmful potentialities, in d\rection "Should capsules cause
looseness of bowels or act excessively, discontinue for several days or number of capsules may be reduced for a day or so," which appeared onl.t on
the labels of said products and not in their advertisements, and which the
many purchasers by mail bad no opportunity to observe until after they had
received products ln question;
With tendency and capacity to mislead and deceive substantial portion of the
purchasing public into the erroneous and mistaken belief that their said preparations possessed therapeutic values which they did not In fact possess, and
that such preparations were safe for use, when such was not the fact, and
to cause such portion of the public to purchase substantial quantities of
their preparations as a result of such belief:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and constituted unfair and deceptive acts and
practices ln commerce.
As respects evidence of experiments performed on rats and rabbits, introduced
to support claim that sellers' products, otrered for delayed menstruation, did
not possess harmful potentialities, the Commission found that such experiments-which, in certain instances, tended to confirm the opinions of experts
intt·oduced by the Commission as to the toxic propet"ties of said P\'odnctswere inconclusive, did not nfl'ord a substantial basis for their contentions,
and lacked sufficient probative value to overcome evidence Introduced at
the instance of the Commission, which included the testimony of outstanding
authorities in the field of gynecology and obstetrics.

Before J.fr. William C. Reeves, trial examiner.
Mr. Gerard A. Ra:ult for the Commission.
Nash & Donnelly, of Washington, D. C., for respondents.
COMPLAlNT

Pursuant ~o the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that J. V. Cordes and
Mrs. J. II. Cordes, trading and doing business as Martha Beasley
Associates, hereinafter referred to as respondents have violated the·
provisions of said act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PAR.\GHAPH 1. Respondents, J. V. Cordes and :Mrs. J. II. Cordes,
are individuals trading and doing bu!'<ine~s under the name of
Martha Beasley Associates, with their principal office and place o£
business located at 5741 Grand River Boulevard, Detroit, :\Iich. The
ler--pondents are now, and for several years last past have been, engaged in the sale of medicinal preparations designed for the treatment
of unnaturally delayed menstruation, one known as l\Iartha Beasley
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Compound Formula No. 2 and as Special Relief Compound, and
Special Package No.2; and the other known as ~Iartha Beasley Co~
potmd Formula No.3, and as Special Relief Compound, and Spec1al
Package No.3. Respondents cause said preparations when sold to be
transported from their aforesaid place of business in the State of
Michigan to the purchasers thereof located in various States of the
United States other than the State of Michigan and in the District of
Columbia. Respondents maintain, and at all times mentioned herein
have maintained, a course of trade in said drugs in commerce between
and among various States of the United States and 1n the District of
Columbia.
PAR. 2. In the course and conduct of their aforesaid business the
respondents have disseminated, and are now disseminating, and have
C'aused, and are now causing, the dissemination of false advertisements concerning their said preparations by the United States mails,
by insertions in newspapers and periodicals having a general circulation, and also in circulars and other printed or written matter, all of
which are distributed among and between the various States of the
United States and by other means in commerce, as "commerce" is defined in the Federal Trade Commission Act, for the purpose of indue·
ing, and which are likely to induce, directly or indirectly, the purchase of their said preparations; and have disseminated, and are noW'
disseminating, and have caused, and are now causing the dissemination of false advertisements concerning their said preparations by
various means for the purpose of inducing, and which are likeiy to
induce, directly or indirectly, the purchase of their said preparations
in commerce, as "commerce" is defined in the Federal Trade Commission Act. Among and typical of the false representations contained in the advertisements disseminated and cause to be disseminated, as aforesaid, are the following:
Get a modern woman's remedy. Ladies, when troubled with delay, get our
Svecial Relief Compound at once. Don't wait longer. Has repeatedly relieved
many unusual, long overdue, or past due, suppt·essed, late appearing abnormallY
delayed periods in 2 to 5 days without pain or inconvenience.
A preferred favorite time-tested prescription of many doctors.

The representations hereinbefore set out, and other representations
similar thereto but not set out herein, appearing in respondents' ad·
vertisements, are false, misleading, and untrue. Respondents' preparations are not safe or scientific treatment for delayed menstruation.
They are not recommended by physicians. Said advertisements of
respondents are also false in that they fail to reveal that the use of such
preparations under the conditions prescribed in said advertisements
or under such conditions as are customary and usual may result in
the serious illness, and in some cases the death, of the user.

I
·
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The true facts are that the following drugs constitute the chief ingredients of each of these preparations, apiol, ergotin, savin, water
Pepper, and aloin, and that the use of either of these preparations may
· result in gastrointestinal disturbances such as catharsis, nausea and
Vomiting with pelvic congestion, inflammation and congestion of the
Uterus leading to uterine hemorrhage, and in those cases where either
of these preparations is used to interfere with the normal course of
Pregnancy may result in uterine infection with extension to other
Pelvic and abdominal structures causing septicemia or blood poisoning.
. PAR. 3. The ~se by the respondents of the foregoing false advert~sements and deceptive and misleading statements and representations with respect to their preparations disseminated as aforesaid has
had, and now has, the capacity and tendency to, and does, mislead and
deceive a substantial portion of the purchasing public into the ert·oneous and mistaken belief that such statements and representations
are true and to induce a portion of the purchasing public, because of
such erroneous and mistaken belief, to purchase respondents' medicinal
. Preparations containing injurious drugs.
PAR. 4. The aforesaid aCts and practices of respondents, as herein .
al!eged, are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE F AOTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 30, 1939, issued, and subsequently served, its complaint in this proceeding upon the respondents,
J. V. Cordes and Mrs. J. H. Cordes, individuals trading and doing
business as Martha Beasley Associates, charging them with the use
of unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance of said complaint and
the filing of respondents' answer thereto, testimony and other evidence in support of the allegations of the complaint were introduced
by Gerard A, Rault, attorney for the Commission, and in opposition
thereto by :Messrs. Nash and Donnelly, attorneys for respondents,
before 'Villiam C. Reeves, trial examiner of the Commission theretofore duly designated by it, and such testimony and other evidence
'Vere duly recorded and filed in the office of the Commission. Thereafter, the proceeding regularly came on for final hearing before the
Commission on the complaint, answer, testimony and other evidence,
rt>port of the trial examiner upon the evidence, briefs in support of
and in opposition to the complaint, and oral argument; and the Com-
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mis:wn,. having du!y considered th.e matter,. an~ ?eing ~ow :full~
advised m the premises, finds that this proceedmg IS m the mterest. 0
the public and makes this its findings as to the facts and its conclusiOn
drawn therefrom.
·
FINDINGS AS TO THE FACTS
PAMGRAPH 1. The respondents, J. V. Cordes and l\lrs. J. H. Cordes,
are individuals trading under the· name Martha Beasley Associate~
with their principal office and place of business located at 5741 Grun
River Boulevard, Detroit, Mich. Respondents are now,. an~ fo.r seV'f
eral ~ears la~t. past have be~n, e~gagecl in the sale. and distnbutwn f
certam mediCmal preparatiOns m'tended for use m the treatment 0
delayed menstruation, one of such preparations being designated by
respondents as "Martha Beasley's Compound Formula No. 2" and the
other as "Martha Beasley's Compound Formula No.3."
~AR. 2. In the course and conduct of their business the respondents
cause their preparations, when sold, to be transported from their pla~e
of business in the State of Michigan to purchasers thereof loca~ed 1~
various other States of the United States and in the District ?
Columbia. Respondents maintain, and at all times mentioned herelD
have maintained, a course of trade in their preparations in commer~e
among and between the various States of the United States and ID
the District of Columbia.
PAR. 3. In the course and conduct of their business the respondents
have dissemin~ted, a~d have caused the dissem.ination of, ad;ertised
ments concermng their preparations by the Umted States mails an
by various other means in commerce as "commerce" is defined in t~e
Federal Trade Commission Act; and respondents have also dissell11"
nated, and have caused the dissemination of, advertisements concern·
ing their preparations by various means, for the purpose of inducin1
and which are likely to induce, directly or indirectly, the purchase 0
their preparations in commerce, as "commerce" is defined in the Fed·
eral Trade Commission Act.
Among and typical of the statements and representations appearing
in such advertisements, disseminated and caused to be disseminated bY
the United States mails and by advertisements in periodicals, are the
following:

°

Get of modern woman's remedy. Ladies, when troubled with delay, get on~
Special Relief Compound at once. Don't walt longer. Has rapidly relievet
many unusual, long overdue or past due, suppressed, late appearing abnormllllY'
<lelayeu periods in 2 to 4 days without pain or inconvenlencP.
A preferred favorite time-tested prescription of many doctors.

· ns
4. Through the use of these statements and representatiO
and others of similar import, the respondents represent, directly or bY
PAn.
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implication, that their preparations constitute competent and effective
treatments for delayed menstruation; that they are recommended by
Physicians generally; and that they are safe for use.
PAR. 5. The formulas for respondents' preparations are as follows:
Formula Nu. l
Apiol-7% minims
Oil of Savin-% grain
ErgotJn-1 grain
Extract of water pepper% grain
Aloin-% grain

Formula No . .'1
Apiol-8 minims
Oil of Savin-% minims
Ergotin-1 grain
Extract of water pepper% grain
Aloin-% grain

The dosage as prescribed by respondents for Formula No. 3 is "One
or two capsules four times a day." The dosage prescribed for Ii'ormula No.2 is the same as that for Formula No.3 except that the words
''three or four times a day" are used instead of "four times a day."
Respondents' directions for the use of the preparations contain the
following statement:
.
Should the capsules cause looseness of bowels or act excessively, discontinue
for several days or number of capsules may be reduced. for a day or so.
PAR. 6. The active ingredients in the preparations are the apiol,
savin, aloin and ergotin. Apiol, savin, and aloi11 have long been recognized by .pharmacologists and by physicians generally as gastrointestinal irritants, aloin in particular being regarded as a drastic
cathartic. The average dose_ of aloin, according to the United States
Pharmacopoeia, is one-fourth grain. The amount in each of respondents' capsules (Formula No. 3) is one-half of that amount or oneeighth grain. According to respondents' directions, as many 'as eight
capsules may be taken in 1 day, and in that event the total amount of
aloin taken per day would be four times the United States Pharmacopoeia dose. This dosage, particularly when added to the apiol and
savin ingredients, is likely to produce gastrointestinal disturbances,
resulting in nausea and vomiting. Pelvic congestion, including congestion of the uterus, may also result, leading to excessive hemorrhage
·
from the uterus.
In the oase of pregnancy, the use of respondents' preparations has n
tendency to cause, in addition to the results mentioned above, a contraction of the uterus, clue to the ergotin content of the preparations.
Such co11traction of the uterus may in some cases produce an abortion,
which may result in uterine infection. Such infection may also extenJ
to other pelvic anJ abdominal structures and may result in SPpticcmia
or blood poisoning.
PAR. 7. The respondents insist that their advertisements are not
directed to prPgnant women, and that the use in their advertisements
435~2Gm--42--vol.33----80
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of the word "abnormally" in connection with the words "delayed
periods" is sufficient to apprise prospective purchasers that the preparations should not be used in the event of pregnancy. The preparations, however, are offered for sale and sold indiscriminately to the laY
public, and the prospective purchaser is usually incapable of deter·
mining whether her condition is due to normal or abnormal causes.
Respondents further insist that their direction, "Should capsule~
cause looseness of bowels or act excessively, discontinue for several
days or number of capsules may be reduced for a day or so," is sufficient to obviate the danger of excessive cathartic action. The Com·
mission finds, however, that this statement is insufficient to disclose
the harmful potentialities of the preparations. Moreover, the statement appears only on the labels of the preparations and does not
appear in respondents' advertisements. Many of respondents' sales
are made through the mails, and the purchasers have no opportunity
to observe such statement until after tJ1ey have received the
preparations.
PAR. 8. In support of their claims that their preparations do not
possess the harmful and dangerous potentialities referred to above,
the respondents introduced in evidence, in addition to the testim~nY
of certain expert witnesses, the .results of certain experiments per·
formed on rats and :r;abbits. It is questionable, however, whether the
number of animals used in the experiments was sufficient to afford a
substantial scientific basis for the conclusions contended for by re·
spondents. Moreover, in certain of the tests, the results tend to. con·
firm the opinions of the experts. introduced by the Commission as to
the toxic properties of the preparations. It is doubtful also whether
these experiments can be accepted as a positive indication of the effect
of the preparations on human beings, there being substantial differ·
ences in the degrees of susceptibility of animals and human being~·
The Commission therefore finds that while these animal experiments may be to a limited degree incijcative of the effects produced
by respondents' preparations, the experiments are inconclusive and do
not afford a substantial basis for respondents' claims. Their pro·
bative value is insufficient to overcome the testimony of the expert .
witnesses testifying at the instance of the Commission, among whoJU
were outstanding authorities on pharmacology, toxicology, gyne·
cology, and obstetrics.
PAn. 9. While the drugs which constitute the active ingredients of
respondents' preparations possess emmenagogue properties, such
drugs are not competent or effective treatments for delayed men·
~truation, nor are they recommended by physicians generally. In
those exceptional cases in which some of the drugs may be used by
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Physicians, they are used only after careful diagnosis and under the
supervision of the physician.
PAn. 10. The Commission therefore finds that the representations
of the respondents with respect to their preparations are misleading
and deceptive, and constitute false advertisements. The Commission
finds also that respondents' advertisements. are :false :for the :further
~eason that they fail to reveal that the use of respondents' preparations under the conditions prescribed in such advertisements, or under
~u?h conditions as are customary or usual, may result in serious
1
11Jury to the health of the user.
Pan. 11. The Commission finds that the use by the respondents of
snch false adve1tisements has the tendency and capacity to mislead and
deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that respondents' preparations possess
therapputic values which they do not in fact possess, and that such
Preparations are safe :for use, when such is not the fact, and the
tendency and capacity to cause such portion of the public to purchase
substantial quantities of respondents' preparations as a result of
such belief.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public, and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answer of the respondents, testimony, and other evidence taken before 'William C.
'Reeves, trial examiner of the Commission theretofore duly designated
by it, in support of and in opposition to the allegations of the comPlaint, report of the trial examiner upon the evidence, briefs in
support of and in opposition to the complaint, and oral argument;
· nnd the Commission having made its .findings as to the facts and its
ronclusion that the respondents have violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondents, J. V. Cordes and Mrs. J. H.
Cordes, individually and trading as .Martha Beasley Associates, or
trading under any other name, and respondents' representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale, or distribution of
their medicinal preparations designated as "Martha lleaslcy's Com-
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pound Formula No.2" ~nd "Martha Beasley's Compound Formula No.
3," or any preparations of substantially similar composition or pos·
sessing substantially similar properties, whether sold tinder the same
names or under any other names, do forthwith cease and desist froJU
directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
(a) by means of the United States mailS' or (b) by any means in c~Jl'l·
merce, as "commerce" is defined in the Federal Trade Commission
Act, which advertisement represents, directly or by implication, that
said preparations constitute competent or effective treatments for
delayed menstruation; that said preparations are recommended .bY
physicians generally; that said preparations are safe for use; or wh1ch
advertisement fails to reveal that the use of said preparations rnaY
cause gastrointestinal disturbances and excessive congestion and hem·
orrhage of the pelvic organs, and in the case of pregnancy may cause
uterine infection and blood poisoning.
·
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing, or which is likely t?,
induce directly or indirectly, the purchase in commerce as "commerce
is defined in the Federal Trade Commission Act, of said preparatio~s,
which advertisement contains any of the representations prohibited 1n
paragraph 1 hereof, or which fails to reveal that the use of said prep·
arations may cause gastrointestinal disturbances and excessive congestion and hemorrhage of the pelvic organs, and in the case of
pregnancy may cause uterine infection and blood poisoning.
It is fu;ther ordered, That the respondents shall, within 10 days
after serv1ce upon them of this order file with the Commission an
interim z:eport in writing, stating whether they intend to comply with
this order and, if so, the manner and form in which they inter1d to
co~ ply; and that within GO d.ays after service upon them of this ~r?e:,
SaHl respondents shall file With the Commission a report in wntlD.,,
se~ting !orth .in detail the manner and form in which they have corn·
phed w1th tlus order.
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COMPL.UNT, FINDINGS, AND ORDER IN REGARD TO THEl ALLEGED VIOLATION
0~' SEC.• 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Doc-ket 4041.

Complaint, Mar. 5, 19-10-Decision, Sept. 18, 19!,1

Where a COI'[Jorution and tht•ee Individuals, including its president in charge
Of its tenching activities, the chairman of its board of directors and its
Principal stockholder, who directed and controlled its bu:siness activities
and policies, and its secretary and treasurer; engaged in interstate sale
and distrilmtion of a correspondence course of Instruction for tbe development of the voice, based on the theory that the dcvelopruent and contt·ol of
the muscles of the tongue is the key to voi'~e t'1llture, and acco!·dingly
PI'Pscribing numerous physical exercises for the tongue mu~cles, Involving
frequent use of certain mechnnlcal aids supplied by them In addition to
the set·ies of lessons, Including a mirror, an electric torch or flashlight, a
Pitch pipe, certain tongue supports and depressors, a tape measut·e nnd a
so-called mouth gauge;
In advertisements of its said courses In periodicals of general circulation and
In booklets outlining them and including testimonials from those who had
taken itltepresented that the voice might be greatly Improved through the development
and control ot' the muscles of the tongue, and that use of their course
brought out a new and improved quality to the voice, and that by such use
stammering might be overcome and physical defects of the vocal organs
conected ·
'l'he facts bei;1g that there is no relation between the development and control
0 f the tougue muscles and the culture of the voice anu while the physical
~>xet·cise;; prescribed by them might result In strengthening said muscles
llnd, in consequence, in the. voice becoming louder or stronger, the quality
llnd tone of the latter are not thereby improveu, the voice on the contrary
llhnost iuvariably becoming harsh aud unmusical; there was danger also
that use of such exercises might result in injury rather than a benefit to
the voice, due to strxin of the vocal organs through excessive exercising
(ordinarily pursued by corre;;;pondence and without supervision of a teacher),
notwithstanding caution as to moderation, since moderation for one student may be exc·ess for another; and use of said course could not correct
"-"it:hysical defects of the vocal organs or overcome stammering;
tendency aud capacity to mi:>lend and deceive a substantial portion of the
Pnt·ehnF!'
.,.
lng public into the erroneous belief that their course possessed
tlul~ws nud Iwnefits which it did not possess, and to cause it to purchase
H'tr eonr 8
/fe)d T
l' as a result of said belief:
• hnt su 11
to tl · c Rcts nu<l practices untler the circumstances set forth were all
I(' fli'PJ't J'
ana 11
If Ice of the public and constituted unfair nnd derl'Jltire nets
I'Uf-tj
•
ces Ill rommrrre.
<1.~ rt•8
l'eets I
llJ
t le tlwor
. •
flnt null ront 1•0 / '~t;~l'rl.nng a course in roice cultm·e, thnt the drrr!ope ruus(')p,s of the t
.
ougue •s the kPy to the I.'Ulture
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and development of tbe voice, testimony to the effect that they had found
the course of substantial benefit and that their voices had been improved
by it on the part of a teacher of sipging who had sung in opera and ~n
motion pictures, formerly studied said course, and used said method 1Il
teaching his own pupils, and testimony of some 10 lay witnesses, students
of such course, it appearing, among other things, that some of them bad
pursued studies with other teachers, was insufficient to overcome testimonY
to tbe effect that said theory did not reflect the facts, by various expert
witnesses, including an assistant dean of the school of ~;peech of a prom·
inent university in Chicago, a specialist in the field of experimental pss·
chology in speech problems who ba,d deYoted many years to the studY ot
the vocal mechanism and the physics of voice production, and a numtJer o_f
teachers of standing in the educational field concerned and of long espefl·
ence as singers themselyes.

Before Mr. Edward E. Reardon and M'l'. lVilliarn 0. Reeves, trial
examiners.
Mr. Mmuice 0. Pearce, for the Commission.
Petit, Olin & Overmyer, of Chicago, Ill., for re~pondents.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Feder~l
Tmde Commission, having reason to believe that Perfect Voice Inst~
tute, a corporation, Eugene Feuchtinger, individually and as presi·
dent of Perfect Voice Institute, Walter A. Jordan, individually and
as chairman of the board of directors of Perfect Voice Institute, and
l\Iary E. Murphy, individually and as secretary and treasurer of r~r
fect Voice Institute, hereinafter referred to as respondents, have ~to· ,
lated the provisions of said act, and it appearing to the CommissiOn
that a proceeding by it in respect thereof would be in the public inter·
est, hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Perfect Voice Institut!', is a corpor[l.tion
duly chartered, organized, and existing under and by virtue of the
laws of the State of Illinois, with its principal office and place of
business located at 64 East Lake Street, Chicago, State of Illinois.
'
Respondent, Eugene Feuchtinger, an individual, is president of
Perfect Voice Institute, with his principal office and place of business
located at 64 East Lake Street, Chicago, State of Illinois.
.
Respondents, 'Valter A. Jordan and Mary E. Murphy, are each inch·
viuuals, the former being chairman of the board of directors of rer·
feet Voice Institute, and the latter secretary and treasurer of Perfect
Voice Institute, with their principal pffi.ce and place of business
located. at 307 North Michigan Avenue, in Room 1600, ('hicngo, State
of Illinois.
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. Said respondent, Walter A. Jordan, owns a controlling interest in
respondent corporation and controls and directs the business activiHes
and policies of said corporation, including its advertising. Responden~s Feuchtinger and Murphy act in conjunction and cooperation with
said respondent Jordan and with each other in connection with the
acts and practices hereinafter alleged.
PAn. 2. The individual respondents, acting in conjunction and cooperation with each other as aforesaid, and said respondent Perfect
Voice Institute, are now and for more than 1 year last past have been,
engaged in the business of offering for sale, selling, and distributing,
a course of instruction for the development of the voice, designated
"Physical Voice Culture." Such course of instruction consists of 30
lessons, contained in 15 printed and bound volumes, entitled "A ManUal for the Perfection of the Human Voice." Along with the course
of instruction, and as a part of the same, respondents supply to pur-·
chasers thereof a so-called "outfit consisting of mirror, electric torch,
t?ngue depressors, thyhedron tongue support, breath measure and spe~lal chromatic pitch pipe" to be used in connection with said course of
Instruction in the development of the voice.
PAR. 3. Said respondents have, through the medium of said corporate respondent, Perfect Voice Institute, placed certain advertiselllents in various publications, offering a "wonderful voice book free."
When a reply to such advertisements is received by corporate respondent, said respondents then contact the party so answering the advertisements. The book referred to in said advertisements is forwarded
~o such prospective purchaser and contemporaneously therewith there
ls also forwarded application for enrollment blank, together with a
form letter urging such prospective purchaser to enroll and become a
student for such course of instruction. Upon receipt by respondents
?f the application for enrollment duly signed by the purchaser, and
~n consideration of the payment of the agreed tuition in cash or by
Installments, as set forth and provided in said application for enrolllllent, respondents d~liver to such purchaser, through the United States
lllail or otherwise, the course of instruction, together with the "outfit,"
hereinabove described.
·
Respondents cause said course of instruction, when sold, to be transPorted from their said place of business in the State of Illinois to the
Purchasers thereof located in other States of the United States and
in the District of Columbia. Respondents maintain, ~nd at all times
:mentioned herein have maintained, a course of trade in said course of
instruction sold and distributed by them in commerce, between and
a:rnong the various States of the United States and in the District of
Columbia.
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PAR. 4. In the course and conduct of their business, as aforesaid,
and for the purpose of inducing the purchase of their said course of.
instruction, respondents by means of advertisements inserted in neWS'
papers and magazines having a general circulation, and also by adver·
tising circulars and other printed or written matter, have made and
are now making various false, misleading, and deceptive statements
and representations concerning the character and nature of their said
course of instruction and as to the results that have been and may be
obtained from the training and instruction provided therein. Among
and typical of such representations and statements made by respond·
ents are the following:

We build, strengthen the vocal organs-not with singing lessons, but by fundamentally sound and scientifically correct silent exercises-and absolutely guar·
antee to Improve any singing or speaking voice at least lOOo/o.
The key to perfect voice prod-uction is strong tongue muscles under perfect con·
trol.
This famous method of physieal voiee culture is based upon the elementarY
principle of strengthening the tbroa~ and tongue muscles by silent, physical
exercise.
·
We can bring out a new quality, a new power and force to your voice.
People who usl:'d to laugh at me because I stammered are the ones I laugh at
now.
Yes-this Is an astonishing guarantee, but it Is justified by our twenty years ot
success not only in lleveloping fine voices for thousands of students, but in over·
corning positive physical defects • • •
PAR. 5. Through the use of the statements her~inabove set forth, and
others similar thereto not specifically set out herein, respondents ha:e
represented and do now represent that by the use of respondents' sal~
course of instruction, the exercises outlined therein and the "outfit
supplied therewith, any person can build and strengthen vocal organs
and thereby improve the singing and speaking voice by at least 100
percent; that by using respondents' method of instruction strong
tongue muscles can be developed and controlled; that control of strong
tongue muscles results in perfect voice production; that the strength·
ening of the throat and tongue muscles by silent physical exercises is a
method of physical voice culture; that respondents' course of instruc·
tion brings out a new quality, new power and force to the voice; that
respondents' course of instruction cures stammering; and that re·
spondents' course of instruction has developed fine voices for students
and overcomes positive physical defects.
PAR. G. The aforesaid representation~ and claims, cooperatively used
and disseminated by the respondents, as hereinabove described, are
grossly exaggerated, misleading, and untrue. In truth and in fact, tbe
singing and speaking voice cannot be improved at least 100 percent b~
building and strengthening the vocal organs by use of respondents
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said course of 1nstruction, the exercises outlined therein, or the "outfit" supplied therewith; strong tongue muscles cannot be developed
ll.or controlled by the use of respondents' method of instruction; cont:ol of strong tongue muscles does not result in perfect voice production; the strengthening of the throat and tongue muscles by silent
l_:lhysical exercises is not a method of physical voice culture; the course
of instruction will not bring out new quality, new power and force to
!he 'Voice; respondents' course of instruction is not a cure for stammerlug; and respondents' course of instruction .will not develop fine voices
or overcome positive physical defects.
PAR. 7. The use by the respondents of the foregoing false, deceptive,
and mislPading statements, representations, and advertisements, dis8eminated as aforesaid, with respect to the course of instruction, has'
had and now has the capacity and teQdency to and does mislead a substantial portion of the purchasing public into the erroneous and mistaken belief that such false statements, representations, and advertiselU.ents are true; and also has a tendency and capacity to induce a portion of the purchasing public, because of such erroneous and mistaken
belief to purchase said course of instruction.
PAR. 8. The aforesaid acts and practices of respondents are all to
the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, .AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on March 5, 1940, issued and thereafter served its complaint in this proceeding upon the respondents,
Perfect Voice Institute, a corporation; Eugene Feuchtinger, indiVidually and as president of Perfect Voice Institute; 'Valter A.
Jordan, individually and as chairman of the board of directors o£
Perfect Voice Institute; and Mary E. Murphy, individually and as
secretary and treasurer of Perfect Voice Institute, charging them
~ith the use of unfair and deceptive acts and practices in commerce
ln violation of the provisions of said act. After the issuance of
said complaint and the filing of respondents' answer thereto, testilllony and other evidence in support of the allegations of the comPlaint were introduced by Maurice C. Pearce, attorney for the
Commission, and in opposition therPto by Gustav E. Beerly, attorney for respondents, before trial examiners of the Commission
theretofore duly designated by it, and such testimony and other
evidence were duly recorded and filed in the office of the Commis-
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sion. Thereafter, the proceeding regularly came on for final hear·
ing before the Commission on the complaint, answer, testimony, and
other evidence, report of the trial examiner upon the evidence, and
briefs in support of and in opposition to the complaint (oral Argu·
ment not having been requested); and the Commission, having duly
considered the matter, and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
this its findings as to the facts and its conclusion drawn therefrom.
FINDiNGS AS TO THE FAOTS

P AUAGRAPH 1. Respondent, Perfect Voice Institute, is a corpora· .
tion organized and doing business under and by virtue of the laws
of the State of Illinois, with its principal office and place of business
located at 64 East Lake Street, Chicago, Ill.
Respondent, Eugene Feuchtinger, an individual, is president. of
the corporate respondent. He formulates the course of instructiOn
hereinafter referred to, and is in general charge of the corporation:s
teaching activities. He has his office at 64 East Lake Street, Chi·
cago, Ill.
Respondent, 'Valter A. Jordan, an individual, is chairman of the
board of directors of the corporate respondent and is the princ!~al
stockholder therein. He directs and controls the business activitieS
and policies o:f the corporatio~, including its ·activities and policies
with respect to advertising. He has his office at 307 North Michigan
Avenue, Chicago, Ill.
Respondent, l\fary E. Murphy, an individual, is secretary and
treasurer o:f the corporate respondent, her mailing address being
307 North Michigan A venue, Chicago, Ill.
All of the respondents act in conjunction and cooperation in carry·
ing out the acts and practices hereinafter described.
PAR. 2. The respondents are now, and :for a number of years last
past have been, engaged in the sale and distribution of a course of
instruction in the development of the human voice. Respondents
cause their course of instruction, when sold, to be transported frorn
their place of business in the State of Illinois to purchasers thereof
located in various other States of the United States and in the
District of Columbia. Respondents maintain, and at all times referred to herein have maintained, a course of trade in their course
of instruction in commerce among and between the various States
of the United States and in the District of Columbia.
PAR. 3. Respondents' course of instruction consists of a series of
lessons, approximately 30 in number, to be pursued by correspond·
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and certain mechanical aids supplied by respondents for use
connection with such lessons. These mechanical aids include a
Inirror, an electric torch or flashlight, a pitch pipe, certain tongue
supports and depressors, a tape measure, and an article design~ted
as a mouth gauge.
For the purpose of bringing their course of instruction to the
~ttention of the public and obtaining students, the respondents
Insert advertisements in periodicals having general circulation
throughout the United States. To those making inquiry in response
to such advertisements, respondents forward an advertising booklet
outlining the course of instruction and containing numerous statelllents with respect to the value and effectiveness of the course. This
booklet contains also a number o:f testimonials from persons who
have taken the course. Along with this advertising booklet respondents forward to the prospective purchaser an application blank
or for~ of contract to be executed by the prospect.
Among and typical of the statements and representations apPearing in respondents' newspaper advertisements and other adver.
tising material are the following:
1U

We build, strengthen the vocal organs-not with singing lessons, but by
fundamentally sound and scientifically eorrect silent exercises-and absolutely
guarantee to improve any singing or speaking voice at least 100%.
The key to perfect voice production Is strong tongue muscles under perfect
Control.
This famous method of physical voice culture is based upon the elementary
:Principle of strengthening the throat and tongue muscles by silent, physical
ex:ercises.
We can bring out a new quality, a new power and force to your voice.
People who used to laugh at me because I stammered are the ones I laugh
at now.
Yes-this is an astonishing guarantee, but It is justified by our twenty years
Of success not only in developing fine voices for thousands of students, but In
overcoming positive physical defects • • •.
PAR. 4. Through the use of these statements and representations
and others of similar import, the respondents represent that the voice
lllay be greatly improved through the development and control of
. the muscles of the tongue; that the use of respondents' course of
instruction brings out a new and improved quality to the voice; that
by the use of such course stammering may be overcome; and that
Physical defects of the vocal organs may be corrected through the
Use of such course of instruction.
' PAR. 5. The theory upon which respondents' course of instruction
is based. is that the development and control of the muscles of the

1368

FEDERAL TRADE COMMISSION DECISIONS

Findings

33F. T.C.

tongue is the key to the culture and development of the voice. This
theory is set forth in the first lesson of the course as follows:
Carry this important fact ln your mind throughout your conr~e of study.

tor

it is the basic principle of my method and marks the vital diffPrence between

my system of vocal culture and all others :
In this course we consider the tongue muscles to be the ]{ey a! all the
muscles useu to produce voice--that they are the most necessary factor in the
desired control of the vocal organ as a whole.

In pursuance of this theory, respondents prescribe varied and numerous physical exercises for the tongue muscles, and in these exercises frequent use is made of the mechanical aids supplied by
respondents. The purpose of these exercises is to develop and
strengthen the muscles of the tongue, and to give the student a
greater degree of control over the position and action of the tongue.
PAR. 6. The experts introduced as witnesses at the instance of the
Commission included :
1. An assistant dean of the school of speech· of a prominent university in ChiCago, who is also director of the speech clinic of the
university. This witness holds degrees from three universities, ~
eluding a doctor's degree, and is a specialist in the field of experimental psychology and speech problems. He has devoted 20 years
to the s~udy of the anatomy and physiology of .the vocal mechanism
and the physics of voice production. His services with the speech
<>linic have extended over r period of 12 years, during which time
some 3,000 speech anq voice cases have come under his observation.
. 2. A teac~1er of singing who, in addition to giving private lessons,
directs chOirs and. choruses and is choir master of a promine~t
church.
He• has studied voice in a number of leadin...,
schools ' and Ins
•
b
expenence m teaching extends over a period of some 25 years.
3. A teacher who has for 21 years conducted a school of singing
in Chicago. He is a graduate of one of the ]eadin...,
conservatories
0
of music in Chicago, and has spent some 15 years studying with
teachers both in the United States and in Europe. He has specialized
in the development of the voice and in preparincr students for the
singing profession.
.
o
4. A professor of voice in the school of music of one of the leading
universities in Chicago, who has studied both in the United. States
and. abroad, being a graduate of the university in which he is no"W
teaching. His teaching experience covers a period of some 35 years.
5. An official of a conservatory. of music in Chica...,o who haS
studied both in America and abroad, and who sang profe~sionally for
in opera as well
some 12 or 14 years. His work has included sincin...,
b
b
as on the concert stage and in musical comedies.
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6. A teacher of speech in a prominent university who has studied
in several accredited schools of speech .
. 7. A teacher of singing, who sang in opera for some 12 years,
lncluding several years with the Chicago Civic Opera Co. This
Witness is connected officially with a prominent conservatory of
Inusic in Chicago and also with the Chicago Civic Opera Co.
The testimony of these witnesses shows that there is no relation
between the development and control of the tongue muscles and the
culture of the voice. The physical exercises prescribed by respondents may result in the strengthening of the tongue muscles, and in
consequence the voice may become louder or stronger. The quality
and tone· of the voice, however, are not improved; on the contrary
the voice almost invariably becomes harsh and unmusical. Certain
of the Commission's witnesses have had occasion to observe the voices
of persons taking respondents' course, and the opinions of these witnesses as to the value of the course are based not only upon their
general knowledge and experience but also upon their observation of
these students.
The testimony fu.rther shows that in many instances the use of the
tJhysical exercises prescribed by the course may result in injury to
the voice rather than benefit, one reason for this being that the exercises may be carried to excess and the vocal organs strained. This
danger is increased by reason of the fact that the course is pursued
by <:orre~pondenre. and without the supervision and guidance of a
teacher. Respondents' students are free to come to the school for
advice and instruction, and a number of students living fairly c.lose
to Chicago do go to the school for that purpose. In the usual case,
however, the course is pursued entirely by correspondence. Even a
caution as to moderation in the use of the exercises is insufficient,
be<:ause exe~·cises which may be moderate in the case of one student
Inay easily become excessive in another case.
PAR. 7. In support of their claims for their course of instruction,
l'espondents introduced only one expert witness, a teacher of singing
'"ho has also sung in opera and in motion pictures. This witness
formerly studied respondents' course and now uses the method in
teaching his own pupils. He testified that he had found the course
of substantial benefit in his own case and also that he had obtained
favorable results from the use of the method in his teaching.
Aside from the testimony of this witness, respondents relied principally upon the testimony of some 10 members of the public who had
Pursued respondents' course of instruction and some of whom are
still numbered among respondents' students. The testimony of these
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witnesses, in substance, was that they had found the course to be of
substantial benefit and that their voices had been improved as a
result of taking the-course.
In some of these cases the witnesses had pursued studies with other
teachers, and it is questionable as to how much of the improvement
testified to by the witnesses was due to respondents' method. :Moreover, the record discloses that it is questionable whether an individual
is a capable judge of the quality and tone of his own voice, th~re
being certain physiological and psychological reasons why one's vo1ce
does not sound to him as it does to other persons. After careful consideration of the testimony offered by respondents, including the
testimony of these lay witnesses and of the expert referred to, the
Commission is of the opinion, and finds, that it is insufficient to overcome the expert testimony introduced at the instance of the Commission.
PAR. 8. The Commission therefore finds that the representations
of respondents with respect to their course of instruction and the
benefits to be derived therefrom are misleading and deceptive. The
use of respondents' course of instruction is incapable of improving
the quality or tone of the voice. Neither the course of instruction nor
the physical exercises prescribed therein has any beneficial effect upon
the voice, other than to make it louder or stronger. Nor can physical
defects in the vocal organs be corrected or stammering overcome
through the use of respondents' course.
PAR. 9. The Commission further finds that the use by respondents
of these misleading and deceptive representations has the tendencY
and capacity to mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that respondents' course of instruction possesses values and benefits which it doe~
not in fact possess, and the tendency and capacity to cause such portion of the public to purchase respondents' course of instruction as a
l'esult of such erroneous and mistaken belief.
CONCLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of the public and constitute unfair and deceptive
acts and practices in commere within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommissiOn upon the complaint of the ~ommission, the answer of respond-
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ents, testimony and other evidence taken before trial examiners of
~he Commission theretofore duly designated by it, in support of and
ln opposition to the allegations of the complaint, report of the trial
e~aminer upon the evidence, and briefs in support of and in opposition to the complaint (oral argument not having beGm requested);
and the Commission having made its findings as to the facts and its
Conclusion that the respondents have violated the provisions of the
Federal Trade Commission Act.
It i8 ordere~, That the respondents, Perfect Voice Institute, a cor:Poration, and its officers, and Eugene Feuchtinger, 1Valter A. Jordan,
a.nd Mary E. l\furphy, individually and as officers of said corporation, and respondents' representatives, agents, and employees, directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution in commerce, as "comlllerce" is defined in the Federal Trade Commission Act, of their
course of instruction in the development of the human voice, do
forthwith cease and desist from:
1. Representing that the development and control of the muscles
of the tongue has any beneficial effect upon the voice other than to
lllake it louder or stronger.
2. Represe.nting that the use of respondents' course of instruction
has any beneficial effect upon the voice other than to make it louder
or stronger.
. 3. Representing that by the use of respondents' co11rse of instruction physical defects of the vocal organs may be corrected, or
stammering overcome.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
'Vhich they have complied with this order.
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATI 0
OF SUBSEC. (a) OF SEC. 2 Oil' AN ACT OF CONGRESS APPROVED OCT. 15, 191 '
.AS AMENDED BY .AN .ACT {)F CONGRESS APPROVED JUNE 19, 1936

Doclcet 3926.

Complaint, Oct. 13, 1939-Decis;.on, Sept. 22, 1941

Where a corpomtion engaged in the manufactut·e and interstate sale and diStt·ibution of bakers' yeast, in substantial competition witl\ others similarlY
epgaged(a) Disct·iminated in price by selling yeast of like gmde and quality and in
like quantities to customE>rs competitively engaged with one another in
sale and distribution of hrE>ad and allied products, at differentials alllounting to 7 percent and upwards, thereby affording to the beneficiaries sub·
stantial savings in price which con~tituted material and vital factors in
competition ;
(b) Discriminated. in price by deli1·ering large quantitie!'; of Its yeast withOUt
charge to certain purchasers In audition to its yeast actually sold to tbetn,
thereby substantially reducing average cost of its yeast to said purchasers,
while concurrently selling it to others without so delivering yeast for wbicb
no charge was made, so that whil~ both classes might be charged the sunle
price for yeast sold and billed, the actual cost to the former was Jess bY 5
1wrcent or more than that to the nonfavored customet·s, thereby affordiilg
substantial savings to the beneficiaries which constituted material and
vital factors in competition ; and
(c) Discriminated in price by granting to cet·tain of its pm·chasers cash diS·
counts of 1 to 2 percent not granted to others who paid in the snl11e
mmmer and within the same time;
Effect of which discriminations bad been antl might be subfltantially to lessen
competition In the line of commet·ce concerned, and to Injure, destroy. or
prevent competition in the sale and distribution of bread and allied prod·
ucts between Its purchasers who received the benefits of such discrimiua·
tions and thosE> who did uot:
Ileld, That suid discriminations In price, as hereinabove set out, violated sub·
section (a) of section 2 of the Clayton Act, as amended by the HobinsonPatman Act.

Mr. P. 0. [(olinski for the Commission.
jJfr. SirMn E. Sobeloff, o£ Baltimore, M:d., £or respondent.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof and hereinafter Dl~re
particularly designated and described, since June 19, 1936, has Vl 0 "
lated and is now violating the provisions of section 2 of the Clayton
Act, as amended by the Robinson-Patman Act approved June 19,
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~936 (U. S. C. title 15, sec. 13,) hereby issues its complaint, stating
Its charges with respect thereto as follows:
PARAGRAPH 1. Respondent, Federal Yeast Corporation, is a cor-

poration organized and existing under and by virtue of the laws of
the State of Maryland, having its principal office and plant located
at Colgate-Highlandtown P. 0., Baltimore, Md.
PAR. 2. Respondent since June 19, 1936, has been and now is
engaged in the manufacture, sale, and distribution of bakers' yeast.
In the course and conduct of such sale and distribution it causes said
Yeast to be shipped and tr~nsported in commerce from its plant in
the State of Maryland to purchasers thereof in and among the
l"arious States of the United States and there has been at all times
herein mentioned a current of trade and commerce in respondent's
Jeast between the State wherein respondent's plant is located and
l"arious other States of the United States .
. PAn. 3. Said respondent in the course and conduct of its business
81
~ce June 19, 1936, has been and is now in substantial competition
:V1th other corporations, individuals, partnerships, and firms engaged
In manufacturing, selling, and distributing bakers' yeast, in comlnerce.
PAn. 4. In the course and conduct of its business as aforesaid, the
r:spondent has been and now is discriminating in price between
different purchasers of its said product of like grade and quality, by
gil"ing and allowing certain purchasers of bakers' yeast used in the
lnanufacture of bread and allied products, different prices ·than given
or allowed other of its said purchasers competitively engaged one
With the other, in the sale and distribution of bread and allied
Products within the various States of the United States. To illns' trate, during the year of 1937 respondent sold 5,681 pounds of bakers'
Yeast to Benkert's Bakery, 3012 Thirtieth Avenue, Long Island City,
N". Y., at 13 cents per pound and during the same period sold Subriett
Food Products Co., 90 East Third Street, New York City, N. Y.,
n competitor, 10,910 pounds o:f bakers' yeast at 11 cents per pound
and 27,710 pounds of bakers' yeast at 10 cents per pound, thus affording the last mentioned purchaser a saving of $1,049.50 during
said period upon the basis of price charged to first mentioned purchaser.
PAn. 5. Further discrimination in price between different compPting
Purchasers of its product is brought about as a result of respondent
delivering large quantities of bakers' yeast to certain of its purchasers for which no specific charge is made in addition to yeast
actually sold and delivered to these same purchasers for which a
:specific price is charged, thus reducing the cost of said favor£>d cus-
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tomers of the yeast actually purchased, while at the same time ot~er
purchasers competitively engaged in the sale of bread and all~ed
products with the said favored purchasers and paying the same pr1ce
per pound for said product are not furnished such additional yeast.
To illustrate, during the month of December 1936, Kallik, 1018 Inter~
vale .Avenue, New York City, N.Y., purchased 1,171 pounds of bakers
yeast at 13 cents per pound and in addition to said pu:r:chased yeast
respondent delivered 115 pounds of bakers' yeast for which no charge
was made, while during the same period Your Baking, 1141 Burnett
Place, New York City, N.Y., a competitor purchased 915 pounds ~f
baker's yeast at 13 cents per pound and respondent delivered no additional yeast to said purchaser without charge.
PAR. 6. Respondent further discriminates in price between compe.ting purchasers by granting cash discounts of 1 to 2 percent to certain
of its purchasers which are not granted to others who pay in the same
manner and within the same time as those receiving such discounts.
PAR. 7. The.effect of such discriminations in price as set forth in
paragraphs 4, 5, and 6 hereof has been or may be substantially to lessen
competition in the line of commerce in which respondent and its co~
petitors are engaged and may be to injure, destroy, or prevent competi·
tion in the sale and distribution of bread and allied products between
those of respondent's purchasers who receive the'benefits of such dis·
criminations and competing purchas~rs who do not receive such
benefits.
PAR. 8. The foregoing alleged acts and practices are in violation of
subsection (a) of section 2 of the Clayton Act as amended.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress entitled "An act
to supplement existing laws against unlawful restraints and monopo·
lies and for other purposes," approved October 15, 1914, the Clayton
Act, as amended by an act of Congress approved June 19, 1936, the
Robinson-Patman Act (U. S. C. title 15, sec. 13), the Federal Trade
Commission on the 13th day of October 1939, issued and subsequentlY
served its complaint in this proceeding upon· respondent Federal
Yeast Corporation, charging the respondent with violation of the
provisions of subsection (a) of section 2 of the said act as amended.
After the issuance and service of said complaint and the filing of re·
spondent's answer, the Commission, by order entered herein, granted
respondent's motion for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint, with the exception of the illustra.·
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tions therein set forth regarding specific price discriminations~ and
"Waiving all intervening procedure and further hearing as to said
facts, which substitute answer was duly filed in the office of the Comll'lission. Thereafter, this proceeding regularly came on for final
hearing before the Commission on the said complaint and substitute
~nswer, and a stipulation as to certain facts, and the Commission havlng duly considered the matter and being now fully advised in the
Premises, and being of the opinion that section 2 (a) of the Clayton
A.ct, as amended by the Robinson-Patman Act, has been violated by
the respQndent, now makes this its findings as to the facts and its con·
·
clusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, Federal Yeast Corporation, is a corPoration organized and existing under and by virtue of the laws of
the State of Maryland, with its principal office and place of business.
at Colgate-Highlandtown P. 0., Baltimore, Md.
PAR. 2. Respondent, since June 19, 1936, has been and now is, engaged in the manufacture, sale, and distribution of bakers' yeast. In
the course and conduct of such sale and distribution it causes its said
J'east to be shipped and transported, in commerce, from its plant in
the State of Maryland to the purchasers thereof in and among the·
~arious States of the United States, and there is, and has been at ali
times since the above date, a current of trade and commerce in
respondent's yeast between the State of Maryland and various otherStates of the United States.
PAR. 3. Since June 19, 1936, respondent in the sale and distribution
0
~ its bakers' yeast has been, and now is, in substantial competition
~Ith other corporations, individuals, partnerships, and firms engaged
Jn the business of manufacturing, selling, and distributing bakers'·
J'east in commerce.
PAR, 4. Respondent, since June 19, 1936, has discriminated in price
and is now discriminating in price between different competing pur~hasers of its products of like grade and quality by giving and allowlng some purchasers of its bakers' yeast used in the manufacture of
bread and allied products different prices from those given and allowed other of its said purchasers competitively engaged one with the
other in the sale and distribution of bread and allied products. In
80
me instances respondent sold bakers' yeast of like grade and qualit)and in like quantities to competing customers at different prices
"'herein the differential between such prices amounted to 7 percent
and upwards.
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PAR. 5. Respondent has discriminated, and is further discriminating, in price between different purchasers of its products competitively
oengaged in the sale of bread and allied products by delivering large
quantities of its bakers' yeast, without specific charge therefor, to
certain purchasers in addition to its bakers' yeast actually sold and delivered to these purchasers, thereby substantially reducing the average cost of its said yeast to such purchasers. Respondent concu:rently sells its said yeast to other purchasers but does not deliver. ll1
addition to the quantities purchased yeast for which no spec1fic
charge is made, with the result that while both classes of purchasers
may be charged the same price :for yeast sold and billed, the actual
cost to those who receive additional yeast without specific charge
therefor is less, by 5 percent or more, than the actual cost to the nonfavored customers.
PAR. 6. Respondent's acts and practices as set forth in paragraphs
4 and 5 constituted discriminations in price between its custome_rs,
and the savings to the beneficiaries of such discriminations in pr1ce
were substantial in nature and constituted material and vital factors
of competition.
PAR. 7. Respondent has discriminated, and is now further discriminating, in price between competing purchasers by granting cash
discounts of 1 to 2 percent to certain of its purchasers which are
not granted to other purchasers who pay in the same manner and
within the same time as those receiving such discounts.
PAR. 8. The effect of such discriminations in price described in
paragraphs 4, 5, and 7 above has been and may be substantially to
lessen competition in the line of commerce in which respondent and
its competitors are engaged and may be to injure, destroy, or prevent
competition in the sale and distribution of bread and allied products
between those of respondent's purchasers who receive the benefits of
such discriminations and competing purchasers who do not receive
such benefits.
CONCLUSION

The discriminations in price by respondent as hereinabove set out,
violate subsection (a) of section 2 of an act of Congress entitled "An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes," approved October 15, 1914, as
amended by an act of Congress approved June 19, 1936 (the Robin·
son-Patman Act).··
OllDEll TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the subntitute answer

FEDERAL YEAST CORP.

1372

1377

Order

of the respondent, in which answer respondent admits all the mat~rial allegations of said complaint with the exception of the illustration therein set forth regarding specific price discriminations and
states that it waives all intervening procedure and further hearing
as to said facts, and a stipulation of facts filed herein, and the Commission being of the opinion tliat said respondent has violated the
Provisions of section 2 (a) of the Clayton Act, as amended by the
Robinson-Patman Act, approved June 19, 1936 (U. S. C. title 15,
s~c. 13), and having made its findings as to the facts and its concluSion, which findings as to the facts and its conclusion are hereby made
.
a Part hereof.
It is ordered, That the respondent, Federal Yeast Corporation, its
officers, directors, representatives, agents, and employees, jointly or
s~verally, directly or through any corporate or other device, in connection with the offering for sale, sale and distribution of bakers' yeast in
commerce, as "commerce" is defined in the Clayton Act, do forthwith
cease and desist:
From the discriminations in price· as f~und in paragraphs 4, 5,
and 7 of the findings of fact or otherwise discriminating in price between different purchasers of bakers' yeast of like grade and quality
Where the effect of such discriminations may be substantially to lessen
competition or to injure, destroy, or prevent competition with re~Pondent or any such purchaser unless the differential in price
~n any such discrimination makes only due allowance for differences
ln the cost of manufacture, sale, or delivery resulting from differing
Inethods or quantities in which such commodities are to such purchasers
sold or delivered .
. It is further ordered, That the respondent, Federal Yeast Corporation, shall within 60 days after serv~ce upon it of this order, file with
the Commission a report in writing setting forth in detail the maimer
and form in which it has compliGd with the order to cease and desist (
hereinbefore set forth.
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'

LEONA JOHNSON AND AUBREY M. GRAFF, TRADING .AS
RADIO DISTRIBUTORS
.CO:!.IPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION'
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,151.

Oomplaint, June 1, 191,:0-DeciBion, Sept. 22, 191,1

'Where an individual engaged in the competitive interstate sale and distribution
of radios and other articles; in soliciting sale of and in selling and diS·
tributlng her said productsFurnished various devices and plans which involved the operation of games of
chance, gift enterprises, or lottery schemes in sales of hl)r merchandise to
the ultimate consumer, -including among other things, push cards and cir·
culars explaining her plan of selling her said merchandise and allotting
It as premiums or prizes to operators of said cards and to t11e purchasing
public, a typical plan inyolving the use of a push card displaying 58 feDJI·
nine names and adjacent disks and under which the customer selecting the
name corresponding to that under card's master seal received a radio, those
punching disks concealing certain numbers received a combination pen and
pencil, and the amount paid for a chance was dependent upon the number
punched; and thereby
Supplied to and placed in the hands of others means of conducting lotteries In
the sale of her merchandise, in which the fact as to whether a purchaser
received an article and which, If any, was determined wholly by Jot and
there was involved a game of chance to procure an article at much beloW
its. normal'prlce, contrary to an established public policy of the United states
Government, and In violation of the criminal laws, and in competition with
many who are unwilling to use any method involving chance, or contrarY
to public policy, and refrain therefrom;
'Vith the result that many persons were attracted by her said sales plan and
the element of chance involved therein, and were thereby induced to bUY
and sell her merchandise In preference to that of said competitors, and
trade In commerce was unfairly diverted to her from them, to the substantial
injury of competition In commerce:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and eompetitors, and constituted
unfair methods of competition In commerce, and unfair and deceptive acts
and practices therein.

Before Mr. lV. TV. Sheppard, trial examiner.
!lfr. L. P. Allen, Jr. and Mr. D. 0. Daniel for the Commission.
Mr. A. H. Schwab of Nash & Donnelly, of Chicago, Ill., for re·
spondents.
COl\IPLAINT

Pursuant to the provisions of the Federal Trade Commission A.ct
and by virtue of the authority vested in it by said act, the Federal
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Trade Commission having reason to believe that Leona Johnson and
Aubrey l\1. Graff, individually and trading as Radio Distributors,
hereinafter refe1-r~d to as respondents, have violated the provisions
?f. said act and it appearing to the Commission that a proceeding by
~tIn respect thereof would be in the interest of the public hereby issues
Its complaint, stating its charges in that respect as follows:
PARAGRAPH 1. Respondents, Leona J olmson and Aubrey M. Graff,
are individuals trading as Radio Distributors with their principal
office and place of business located at 30 North Dearborn Street, Chi·
cago, Ill. Respondents are now and for more than 8 months last past
have been engaged in the sale and distribution of radios and other
articles of merchandise to purchasers thereof located in the various
States of the United States and in the District of Columbia. Respondents cause and have caused said merchandise when sold to be
transported from their aforesaid place of business in the State of
!IIinois to purchasers thereof, at their respective points of location,
ln the various States of the United States other than Illinois and in
the District of Columbia. There is now and has been for more than.
8.months last past a course of trade by respondents in such merchandise in commerce between and among the various States of the United
States and in the District of Columbia. In the course and conduct of
~aid business, respondents are and have been in competition with other
Individuals and with partnerships and corporations engaged in the sale
and distribution of like or similar articles of merchandise in commerce
between and among the various States of the United States and in
the District of C~lumbia.
PAR. 2. In the course and conduct of their business as described in
Paragraph 1 hereof, respondent in soliciting the sale of and in selling
and distributing their merchandise, furnish and have furnished various devices and plans of merchandising which involve the operation of
games of chance, gift enterprises, or lottery schemes, when said, merchandise is sold and distributed to the ultimate consumer thereof. The
lllethod or sales plan adopted and used by respondents was and is substantially as follows:
Respondents distribute and have distributed to the purchasing
Public certain literature and instructions, including among other
things, push cards, order blanks, illustrations of their said merchandise and circulars explaining respondents' plan of selling merchandise
an~ of allotting it as premiums or prizes to the operators of said
Ptish cards and to the purchasing and consuming public. One of
respondents' push cards bears 58 feminine names with ruled columns
on the reverse side thereof for writing in the name of the customer
opposite the feminine name selected. Said push card has 58 small
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partially perforated discs on the face of which is printed the ~~rd
"push." Each of such discs is set under one of the aforesaid fern1Dl11 8
names. Concealed within each disc is a number which is disclosed
only when the disc is pushed or separated from the card. The push
card also has a large master seal and concealed within the roaster
seal is one of the feminine names appearing on the face of said card.
The person selecting the feminine name corresponding to the o~e
under the master seal receives a radio. Persons selecting certa:tn
designated numbers set out in the legend in the center of said card
also receive a premium or prize. The push card bears a legend or
instructions as follows :
Name Under Seal Receives A
Licensed AC DC

R. C. A.

RADIO

No ground Required
R. C. A. Licensed Tubes

Do not remove seal until entire card is sold
Nos. 1-39 pay what you draw.
All others 3D¢. None higher
4 EXTRA WINNERS 4

Nos. 1-9-19 and 29 Each Receive a Combination Pen and Pencil.

Sales of respondents' merchandise by means of said push card are
made in accordance with the above-described legend or instructions.
Said prizes or premiums are allotted to the customers or purchasers in
accordance with the above-described legend or instructions. The fact
as to whether a purchaser receives an article of merchandise or noth·
ing for the amount of money paid, and which of said articles of
merchandise the purchaser is to receive, if any, is thus determined
wholly by lot or chance.
Respondents furnish, and have furnished, various other push cards
accompanied by order blanks, instructions, and other printed matter
for use in the sale and distribution of their merchandise by means
of a gan1e of chance, gift enterprise, or lottery scheme. The snl~s
plan or method involved in connection with the sale of all of satd
merchandise by means of said other push cards is the same as that
hereinabove described, varying only in detail.
P .AR. 3. The persons to whom respondents furnish and have fur·
nished the said push cards use and have used the same in purchasing,
Felling, and distributing respondents' merchandise in accordance with
the aforesaid sales plan or method. Respondents thus supply to,
and place in the hands of others, the means of conducting lotteries
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in the sale of their merchandise and the sale of said merchandise by
and through the use thereof and by the aid of said sales plan or
lnethod is a practice of a sort which is contrary to an. established
~ublic policy of the Government of the United States and in violahan of the criminal laws.
·
PAR. 4. The sale of merchandise to the .purchasing public in tb<a
lnanner above alleged involves a game of chance or the sale of a
fhance to procure an article of merchandise at a price much less than
1?e normal retail price thereof. Many persons, firms, and corporalions, who se1l or distribute merchandise in competition with the
respondents, as above alleged, are unwilling to adopt and u~ said
lnethod or any method involving a game of chance or the sale of a
chance to win something by chance, or any other method that is
<·ontrary to 1mblic policy, and such competitors refrain therefrom.
Many persons are attracted by said sales plan or method employed
by respondents in the sale and distribution of their merchandise
and the element of chance involved therein, and are thereby induced
to ·buy and sell respondents' merchandise in preference to merchandise offered :for sale and sold by said competitors of respondents
Who do not use the same or an equivalent method. The use of said
lnethod by respondents, because of said game of chance, has a tend(~ncy and capacity to, and does, unfairly divert trade in commerce
between and among the various States of the United States and in
the District of Columbia to respondents from their said competitors
Who do not use the same or an equivalent method, and as a result
thereof substantial injury is being, and has been done by respondents
to competition in commerce between and among the various States
of the United States and in. the District of Columbia.
PAR. 5. The aforesaid acts a:nd practices of respondents, as herein
alleged, are ull to the prejudice and injury of the public and of
respondents' competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.
REPORT,

FINDINGS AS

TO THE

FACTS,

AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on June 7, 19-!0, issued and subsequently served its complaint in this proceeding upon the respondents, Leona Johnson and Aubrey :M. Graff, individually and trading
as Radio Distributors, charging them with the use of unfair methods
of competition in commerce and unfair and deceptive acts and practices in commerce in violation of the provisions of said act. After
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the issuance of said complaint, testimony, and other evidence in
~upport of the allegations of said complaint were inhoduced ~y
L. P. Allen and D. C. Daniel, attorneys for the Commission, and Ill
opposition 'to the allegations of the complaint by A. H. Schwa~,
attorney for the respondents, before ,V. W. Sheppard, a trial e:x:a~~
ner of the Commission theretofore duly designated by it, and sal
testimony anrl other evidence were duly recorded and filed in the
office of the Commission. Thereafter the proceeding regularly can:e
on for final hearing before the Commission on said complaint, testimony, and other evidence, report of the trial examiner upon. ~he
evidence, and briefs in support of the complaint and in oppositiOn
thereto (oral argument not .having been requested), and the Com·
mission having duly considered the matter and being now fullY
advised in the premises, finds that this proceeding is in the inter~st
0f the public and makes this its findings as to the facts and 1ts
conclusion drawn therefrom.
FINDINGS .AS TO THE F.ACTS
PARAGRAPH 1. Respondent Leona Johnson is an individual trading
as Radio Distributors, with her principal office and place of business
located at 30 North Dearborn Street, Chicago, Ill.
Respondent Aubrey M. Graff is an individual who, during the ti:rnes
mentioned herein, was employed by the respondent Leona Johnson,
trading as Radio Distributors.
P .AR. 2. For more· than 1 year last past the respondent Leona
Johnson, trading as Radio Distributors, has been engaged in the sale
and distribution of radios and other articles of merchandise to purchasers thereof located in the various States of the United States and
in the District of Columbia. The respondent causes her said :rnerf
C'handise, when sold, to be transported from her aforesaid place 0
business in the State of Illinois to purchasers thereof located in various
other States of the United States. Said respondent maintains, and ~1
all times mentioned herein has maintained, a course of trade in sal
merchandise in commerce among and between the various States of the
United States.
In the course and conduct of her said business the res~ondent Leona
Johnson, trading as Radio Distributors, is and has been in competition
with other individuals and with partnerships and corporations en·
gaged in the sale and distribution of like or similar articles of :mer·
chandise in commerce among and between the various States of th9
United States.

l
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PAn. 3. In the course and condu~t of her aforesaid business, the
:espondent Leona Johnson, trading as Radio Distributors, in solicitI~g the sale of, and in selling and distributing, her merchandise, furnishes and has furnished various devices and plans of merchandising
Which involve the operation of games of chance, gift enterprises, or
lottery schemes when said merchandise was sold and distributed to the
ultimate consumer thereof. The method or sales plan adopted and
llsea by said respondent was and is substantially as follows:
Respondent distributes and has distributed to the purchasing public
<'ertain literature and instructions, including, among other things, push
~ards, order blanks, illustrations of her said merchandise, and circu~rs explaining respondent's plan of selling merchandise and of allotting it as premiums or prizes to the operators of said push C!lrds and
to the purchasjng and consuming public.
One of respondent's push cards bears 58 feminine names with ruled
columns on the reverse side thereof for writing in the name of the
customers opposite the feminine name selected. Said push card has
58 small partially perforated disks, on the face of which is printed
~he ~ord "push." Each of such disks is set above one of the aforesaid
~llllnine names. Concealed within each disk is a number, which is
~Isclosed only when the disk is pushed or separated from the card.
The push card also has a large master seal, and concealed within the
lll~ster seal is one of the :feminine names appearing on the :face of
said card. The person selecting the feminine name corresponding to
the one under the master seal receives a radio. Persons selecting certain designated numbers set out in the legend in the center of said
~ard also receive a premium or prize. The push card bears the followlug legends or instructions, in addition to· a pictorial representation
of a portable radio and the seals and disks above described:
Nap1e under seal receives a RCA radio.
Numbers 1 to 39 pay what you draw. AU others 39¢. None higher.
Numbers 1-9-19 and 29 each receiv~ a combination pen and pencil.

Sales of respondent's merchandise by means of said push cards
a.re made in accordance with the above-described legend or instructions. Said prizes or premiums are allotted to the customers or purt'1'hasers in accordance with the above-described legends or instructions.
he fact as to whether a purchaser receives an article of merchandise
or nothing for the amount of money paid and which of said articles
~f :merchandise the purchaser is to receive, if any, is determined wholly
Y lot or chance.

1384

FEDERAL TRADE CO:MMISSION DECISIONS

Findings

33F. T.C.

Respondent furnishes and has furnished various other push cards,
accompanied by order blanks, instructions, and other printed matter
for use in the sale and distribution of their merchahdise by means o£
a game of chance, gift enterprise, or lottery scheme. The sales plan
or method involved in connection with the sale of all of said ;mer·
chandise by means of said other push cards is the same as that here·
inabove described, varying only in detail.
·
PAR. 4. During the period of 16 months prior to February 6, 1941,
the respondent Leona Johnson, trading as Radio Distributors, mailed
out approximately a million and a half sets of literature containing
push cards similar to the one above described. This mailing netted
~ return of approximately 10,000 orders for merchandise. The per·
sons who placed such orders for merchandise used the said push cards
in purchasing, selling, and distributing respondent's merchandise in
accordance with the above-described sales plan or method. Said re·
spondent thus supplies to and places in the hands of others, the means
of conducting lotteries in the sale of her merchandise, and the sale
of said merchandise by and through the use thereof and by aid o£
said sales plan or method, is a practice of. a sort which is contrary to
an established public policy of the Government of the United States.
and in violation of the criminal laws.
PAR. 5. The sale of merchandise to the purchasing public in the
manner above described involves a game of chance or the sale of P.
chance to procure an article of merchandise at a price much Jess than
the normal retail price the.reof. :Many persons, firms, and corpora·
tions who sell or distribute merchandise in competition with the
respondent Leona Johnson, trading as Radio Distributors., are un·
willing to adopt and use said method or any method involving 11
game of chance or the sale of a chance to win something by chance,
or any other method that is contrary to public policy, and such coJll·
petitors refrain therefrom. Many persons are attracted by said sales
plan or method employed by the respondent Leona Johnson in the
sale and distribution of her merchandise and the element of chance
involved therein, and are therel;>y induced to buy and sell said re·
spondent's merchandise in preferenee to merchandise offered for sale
nnd sold by said competitors of respondent who do not use the same
or an equivalent method. The use of said method by said respondent,
because of said game of chance, has the tendency and capacity to,
nnd does, unfairly divert trade in commerce between and among the
various States of the United States to said respondent from her said
competitors who do not use the same or an equivalent method, and,
as a result thereof, substantial injury is being and has been done by
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said respondent to competition in commerce between and among the
v-arious States of the United States.
CONCLUSION

. The aforesaid acts and practices of the respondent Leona Johnson,
Individually and trading as Radio Distributors, as herein found are
all to the prejudice and injury of the public and of said respondent's.
competitors and constitute unfair methods of competition in commerce and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

l

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, testimony and other evidence before w·. 1V. Sheppard, a trial examiner of the Commission
theretofore duly designated by it, in support of the allegations of saiu
complaint and in opposition thereto, report of the trial examiner
llpon the evidence and briefs filed herein, and the Commission having
lllade its findings as to the facts and its conclusion that said respondent Leona Johnson, individually and trading as Radio Distributor~~
has v-iolated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent Leona Johnson, individually and
trading as Radio Distributors, her representatives, agents, and emt~loyees, directly or through any corporate or other device, in connection with the offering for sale, sale, and distribution of radios and other
articles of merchandise in commerce as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:
1. Supplying or placing in the hands of others, push cards or other
dev-ices which are to be used or may be used in the sale or distribution
of said merchandise to the public by means of a game of chance, gift
enterprise, or lottery scheme.
2. Shipping, mailing, or transporting to members of the purchasing
public push cards or other devices which are to be used or may be used
Jn the sale or distribution of said merchandise to the public by meansof a game of chance, gift enterprise, or lottery scheme.
3. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the complaint be dismissed as to therespondent Aubrey 1\I, Graff.
It is fwther ordered, That the respondent shall, within 60 days aiter~erv-ice upon her oi this order, file with the Commission a report in
'Writing, setting forth in detail the manner and form in which she has
complied with this order.
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IN THE MATTER OF

AMERICAN BANDAGE CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIEl ALLEGED VIOLATION'
OF' SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4354. Complaint, Oct. 2Z, 1940-Decision, Sept. 22, 1941
\Vhere a corporation engaged in the manufacture of so-called "Self-adhering
Medicated Bandages," and in the interstate sale and distribution thereof
under the trade name "A B C Gauzband"; by means of advertisements diS·
seminated through the mails, in newspapers and periodicals, and in circu·
lars, leaflets, pamphlets, and other advertising literature, directly and indl·
rectlyRepresented that its product had antiseptic and germicidal properties sufficient
to inhibit the growth of, and to destroy, all types of bacteria, and was self·
sterilizing and remained surgically sterile after removal from the package,
through such statements as ''medicated with antiseptic and germicidal ma·
terial which renders it self-sterilizing • • •," "* • • will remain sterile
even after it Is removed from the package," and "is safe to apply directlY to
the wound"·
Facts being Uie ~roperties of the mercuricin medication in its said product, while
antiseptic and germicidal, were insufficient to inhibit the growth of and to
destroy all types of bacteria, or render such product self-sterilizing, or keeP
it sterile after it bad been removed from the package;
With tendency and capacity to induce a substantial portion of the purchasing
public to believe that such statements were true, and because of such belief,
to purchase a substantial amount of its said product:
Held, That such acts and practices were all to the prejudice and Injury oi' tbe
public, and constituted unfair and deceptive acts and practices In commerce.

Before Mr. lV. lV. Sheppard and Mr. Andrew B. Duval, trial e:s:·
nminers.
Mr.lllaurice 0. Pearce for the Commission.
Mr.' Albert I. /{egan, of Chicago, Ill.,. for respondent.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission .A.ct
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that American Bandage
Corporation, a corporation, hereinafter referred to as the respondent,
has violated the provisions of said act, and it appearing to the Com·
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:
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PARAGRAPH 1. Respondent, American Bandage. Corporation, is a
c?rporation duly chartered, organized, and existing under and by
·virtue of the laws of the State of Illinois, with its principal office
and place of business located at 4238 North Lincoln Avenue, Chicago,
State of Illinois.
PAn. 2. Respondent is now, and for more than 1 year last past
has been, engaged in the business of manufacturing certain so-called
self-adhering medicated bandages sold and distributed under the
trade name and designation "A B C Gauzband," which respondent
al~eges have germicidal and antiseptic properties. Respondent causes
said product, when sold, to be transported from its place of business in
the State of Illinois to the purchasers thereof located in the various
States of the United States other than the State of Illinois and in the
~istrict of Columbia. Respondent maintains, and at all times mentioned herein has maintained, a course of trade in said products in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, the
respondent has disseminated, and is now disseminating, and has
caused, and is now causing, the dissemination of false. advertisements
concerning its said product by the United States mails and by various
other means in commerce, as commerce is defined in the Federal Trade
Colllmission Act, and has also disseminated, and is now disseminating,
and has caused, and is now causing the dissemination of false advertisements concerning its said product by various means for the purPose of inducing, and which are likely to induce, directly or indirectly, the purchase of its said product in commerce, as commerce is
defined in the Federal Trade Commission Act. Among and typical
of the false, misleading, and deceptive statements and representations
contained in said false advertisements, disseminated, or caused to be
disseminated, as hereinabove set forth, by the United States mails,
by advertisements in newspapers and periodicals and by circulars,
leaflets, pamphlets, and other advertising literature, are the following:

Through the development of a secret process, used exclusively by the manufacturer, oAUZBAND is medicated with an ANTISEPTIC and oERil.nCIDAL material, rendering It sELF-STERILIZING. It will remain sterile even after It is removed from the
llackage.
G~uzaAND is self-sterlllzlng. The manufacturer has spared no expense to make
this bandage the finest of its kind In the world. Years of chemical research have
lllade possible the development of a new, secret process used exclusively by the
lllanufacturer to render oAUZBAND self-sterlllzlng; It will remain sterile even after
It Is removed from the package.
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The same process used in rendering GAUZBAND self-sterilizing, which is done
with a medication con'taining antiseptic and germicidal materials, also makeS it
antiseptic and impregnates it with germicidal properties.
ABo GAUZBAND is a pure white cohesive gauze bandage offering maximum protection because it is medicated with antiseptic and germicidal material which
renders it self-sterilizing, assuring the user a surgically sterile dressing. It iS
safe to apply directly to the wound.

PAR. 4. Through the use of the statements hereinabove set forth, and
others similar thereto not specifically set out herein, respondent bas
represented and does now represent, directly and indirectly, that its
said product has been impregnated with certain materials which give
said product antiseptic and germicidal properties sufficient to inhibit
the growth of, and to destroy all types of bacteria, thereby making
eaid product self-sterilizing and causing it to remain surgically sterile
after it has been removed from the package.
PAR. 5. The aforesaid claims, statements and representations as
hereinabove described are grossly exaggerated, false and misleading.
In truth and in fact, respondent's product is not self-sterilizing and
will not remain sterile after it has·been removed from the package.
The medication in said product consists of mercuricine, which is a mer·
cury salt derivative, having antiseptic and mild germicidal properties.
These properties, however, are insufficient to inhibit the growth of and
to destroy all types of bacteria or to render respondent's product self·
sterilizing or keep respondent's product surgically sterile after it baS
been removed from the package.
PAR. 6. The use by the respondent of the foregoing false, mislend·
ing, and deceptive statements, representations, and advertisements,
disseminated as aforesaid, with respect to the properties of its product,
has had and now has the tendency and capacity to mislead and deceive
a substantial portion of the purchasing public into the erroneous and
mistaken belief that such false statements, representations, and adver·
tisements are true, and to induce a substantial portion of the purchas·
ing public, because of such erroneous and mistaken belief, to purchase
a substantial amount of respondent's product.
PAR. 7. The aforesaid acts and practices of the respondent, as here·
inabove set forth, are all to the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 22d day of October 1940,
issued and thereafter served its complaint in this proceeding upon

l
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the respondent American Bandage Corporation, a corporation,
charging it with unfair and deceptive acts and pr~1ctices in comlnerce, in violation of the provisions of said act. AftEor·the issuance
of the complaint and the filing of respondent's answer thereto, evidence in support of the allegations of the complaint was introduced
by the attorney for the Commission, at a hearing helc!. before a duly
appointed trial examiner of the Commission designated by it to
serve in this proceeding, and at said hearing a stipulation as to the
facts was entered into between the attorney for the Commission and
the attorney for the respondent, and at a later date the attorney
for respondent waived the filing of briefs and oral argument, and
agreed that the case be submitted to the Commission upon the record.
The evidence introduced and the stipulation as to the facts were
duly recorded and filed in the office of the Commission. Thereafter,
the proceedings regularly came on for final hearing before the
Commission on the complaint, the answer thereto, the evidence, the
stipulation as to the facts, the trial examiner's report upon the evidence and brief in support of the complaint; and the Commission,
having duly considered the matter and being now fnlly advised in
the premises, finds that this proceeding is in the interest of the
public, and makes this its findings as to the facts and. its conclusion
·
drawn therefrom.
.
FINDINGS AS TO TilE FACTS
PARAGRAPH 1. Respondent, American Bandage Corporation, is a
corporation organized under the laws of the State of Illinois, with
its principal office and place of business at 1701 Damen Avenue,
Chicago, Ill.
PAR. 2. Respondent, for some time prior to the Issuance of the
complaint herein had .been and now is engaged in the business o£
:manufacturing certain so-called "Self-adhering Medicated Bandages," and in the sale and distribution of same under the trade name
and designation "A B C Gauzband,'' and caused and causes said
Product, when sold, to be shipped from its place of business to purchasers thereof located in various States of the United States and in
the District of Columbia.
Respondent maintains and has maintained a course of tmde in its
said products in commerce betwee.n and among various States of the
United States and in the District of Columbia.
PAR. 3. Respondent, in the conduct of its business has disseminated,
and has caused the dissemination of advertisements concerning its
products by means of the United States mails and by various other
means. in commerce .as "commerce" is defined in the Federal Trade
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Commission Act, and has also disseminated and caused the disseroi·
nation of advertisements concerning its products by various means,
for the purpose of inducing and which are likely to induce, directly
or indirectly, the purchase of its product in commerce as "commerce"
is defined in the Federal Trade Commission Act.
Among and typical of the statements and representations con·
tained in the advertisements disseminated or caused to be disseroi·
nated by respondent by means of the United States mails, by
advertisements in newspapers, periodicals and by circulars, leaflets,
pamphlets and other advertising literature, are the following:
Through the development of a secret process used exclusiv(ly by the manufacturer, GAUZBAND is medicated with an ANTISEPTIC and GEP.MICIDAL material,
rendering it sELF-STEIULIZING. It will remain sterile even after it is removed
from the package.
GAUZBAND is self-sterllizing. The mlmufacturer has spared no expense to
make this bandage the finest of its kind in the world. Years of chemical
research have made possible the development of a new, secret process used
exclusively by tb.e manufacturer to render G.AUZBAND self-sterilizing; it will
remain sterile even after it is removed from the package.
The same pt·ocess used in ren<lering GAUZBAND self-sterilizing, which is done
with a medication containing antiseptic and germicidal materials, also lllakeS
it antiseptic and impregnates it with germicidal properties.
.ADC GAUZD.AND is a pure white cohesive gauze bandage offering maximum
protection because it is medicated with. antiseptic and germicidal material
which renders it self-sterilizing, assuring the user a .surgically sterile dressing.
It is safe to apply directly to the wound.

PAn. 4. Through the use of the statements set forth in paragraph
3 hereof, and others similar to the above but not herein set out,
respondent has represented, directly and indirectly, that its product
has been impregnated with certain materials which give it anti·
septic and germicidal properties sufficient to inhibit the growth of,
and to destroy, all types of bacteria, thereby making the product self·
sterilizing and causing it to remain surgically sterile after it has
been removed from the package.
PAR. 5. The statements and representations made by the respondent, as set forth in paragraph 3, and others referred to in paragraph
4, hereof, are false, misleading, and deceptive, in that respondent's
product is not self-sterilizing and will not remain sterile after it has
been removed from the package. The medication in respondent's
product consists of mercuricin, which is an organic mercury salt
having antiseptic and germicidal properties. These properties are
insufficient to inhibit the growth of and to destroy all types of hac·
teria, or to render respondent's product self-sterilizing, or to keep
respondent's product surgically sterile after it has been removed froro
the package.
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PAn. 6. The use by respondent of the statements, representations,
and advertisements set out in paragraph 3 and referred to in paragraph 4, with respect to the properties of its product, has had the
tendency and capacity to induce a substantial portion of the purchasing public to believe that such statements, representations, !lnd
advertisements are true, and to induce a substantial portion of the
purchasing public because of such belief, to purchase a substantial
amount of respondent's product.
CONCLUSION

The aforesaid acts and practices of the respondent are all to the
Prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce, within the intent and meaning
of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Comtnission upon the complaint of the Commission, the answer of the
respondent, evidence introduced before a duly appointed trial examin'er of the Commission designated by it to serve in this proceeding, the report of tl1e trial examiner thereon, the stipulation as to
the facts entered into between the attorney for the Commission and
the attorney for respondent, and brief filed on behalf of the Comtnission; and the Commission having made its findings as to the facts
and its conClusion that the respondent has violated the provisions of
the Federal Trade Commission Act.
It is orde1•ed, That the respondent, American Bandage Corporation,
a corporation, its officers, directors, agents, representatives, and employees, jointly or severally, directly or through any corporate or
other device, in connection with the offering for sale, sale and distribution of any medicated bandage sold and distributed by it under
the trade name "A B C Gauzband," or under any other trade name
or designation, do forthwith cease and desist from, directly or
indirectly :
1. Disseminating, or causing to be disseminated, any advertisement
in newspapers, periodicals, circulars, leaflets, pamphlets, or otherwise, by means of the United States mails, or by any means, in
commerce as "commerce" is defined in the Federal Trade Commission Act, which advertisement represents, directly or by implication,
that its said product possesses antiseptic and germicidal properties
sufficient to inhibit the growth of, or to destroy, all types of bacteria,
or which represents, directly or indirectly, that said product is a
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sterilizing agent, or that it remains sterile after it has been removed
from the container.
· 2. Disseminating, or causing to be disseminated, any advertisement in newspapers, periodicals, circulars, leaflets, pamphlets, or
otherwise, by any means, for the purpose of inducing, or which is
likely to induce, directly or indirectly, the purchase in commerce, as
"commerce" is defined in the Federal Trade Commission Act, of respondent's said product, which advertisement contains any of the
representations prohibited in paragraph 1 hereof.
It i8 further O'l'dered, That respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATI'ER. OF

JOSEPH "WARNER FURNITURE CORPORATION
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 15 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 441G.

Complaint, Dec. 1.'1, 1940-Decision, Sept. 22, 19.1J

Where a corporation engaged in the interstate sale and distribution of house·
hold furniture, operating so-called dealer or trade showrooms ill New
York under the name "Salem House," and describing Its business as "Ex·
elusive Distributors of Salem House Furniture"; directly and by
lmpl!cationRepresented that it was a wholesaler and was selling its furniture at wholePale prices, which, substantially lower than retail prices, are responsible
for the well-known preference by a substantial portion of the public for
purchasing at wholesale; and as part of fts plan and scheme so to misrepresent the character of Its business and tile prices of its products( a) Made such claims and statements in advertising matter, circular letters and
so-called "admittance cards" which it circulated by mail and personally as
"\Ve are furniture distributors representing over 100 different factories,"
stocking every possible furniture need "to suit the requirements of thous·
nnds of dealers and interior decorators, and their referred clientele. A
substantial money saving • • • Is assured you";
(b) Made such statements on their so-called "Admittance Permit" cards, as
"ADMITTANCE PERMIT To the Trade Showrooms of the JOSEPH WARNER FURNI•
TURE coRP. This card entitles -------------------- and party to all Showroom privileges, Including price quotation • • *," and set forth on
customer's copy of triplicate Invoice' of ~;ales the words "Serving the
Trade"; thereby implying that it sold only to or through dealers, that It
was a wholesaler and sold ,to holders of such cards at wholesale prices,
and that its business was something other than that of selllng to the
general public;
(c) Furnished circulars to such persons and business concerns us would, tor
a commisslon, refer customers to it, to be shown to prospective customers,
reading, in part, "Salefll House Authorized llfember Admittance and direct
buying privileges by permit or personal escort avallable here. On view,
products of over 100 factories, • • •. Substantial savings";
(d) Paid commissions on sales to customet·s sent to it by various persons and
smaller business concerns, with whom it entered into agreements for the
payment of such commissions, and who, in making such contacts and in·
duclng prospective customers to go to its place of business and purchase .
Its wares, made· or repeated to them some or all of the aforesaid ueceptlve
statements;
·
(e) Hesltate1l or refused, through its salesmen and representatives to show
furniture. to prospective purchasers unless they gave their dealer's name
or presented an "admittance curd" from some perRon or concern with
whom It had made an agreement, as above described, for the payment of
commissions on sales made to such custom('rs, and stated that the house
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_sold only to dealers and was strictly wholesale, and that the net prices
quoted were in fact the wholesale prices quoted to dealers ; and
(f) Stated to customers who came to Its place of business, through its salesmen and representatives, that the net prices quoted to them for its furniture were at various discounts and reductions from the exaggerated prices
marked thereon, and gave the purchaser the benefit of discounts or reduCtions of 20 to 60 percent below the ordinary retail prices, and were In fact
wholes11le prices;
With result of inducing the belief in its customers that it was a wholesaler
and that they wet·e buying from it at wholesale prices, when in trutb
and in fact Its sales were not at wholesale prices nor in wholesale lots,
but were to the ultimate consumer and user and not for resale, and the
net prices quoted to its customers were not wholesale prices hut were
substantially higher, and did not represent 20 to 60 percent discounts fro!ll
retail prices, and with e:fiect, as a consequence thereof, of inducing a substantial portion of tbe purchasing public to purchase its said products:
Held, That such acts and practices, under the circumstances Bet forth, were
all to the prejudice of the public and constituted unfair and deceptive
acts and practices In commerce.

Before Mr. lV. W. Sheppard, trial examiner.
Mr. D. E. H oopi;n.garner for the Commission.
Mr. Benjamin S. Kirsh, of New York City, for respondent.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Joseph 'Varner
Furniture Corporation, hereinafter referred to as respondent, has
violated the provisions of said act, and it appearing to the Commis·
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent, Joseph Warner Furniture Corporation,
is a corporation organized, existing, and doing business under and
by virtue of the laws of the State of New York, with its principal
office and place of business at 42 East Thirty-third Street (Two Park
Avenue Building), city of New York, State of New York. Respondent is engaged in the sale and distribution of household furniture
. and conducts and operates so-called dealer or trade showrooms at said
location under the name "Salem House." It designates and describes
its business as "Exclusive Distributors of Salem House Furniture."
'Vhen sales are made at said location, respondent causes the furniture
sold to be transported from its said place of business in the State of
New York to the purchasers thereof, many of whom are located in
various States of the United States other than the State of New York

JOSIEIPH WARNE·R FURNITURE CORP.

1393

1395

Complaint

a.nd in the District of Columbia. Respondent maintains, and at all
h_znes mentioned herein has maintained, a course of trade in said furD.lt~re in commerce between and among the various States of the
Un1ted States and in the District of Columbia.
. PAR. 2. There is a well-known preference on the part of a substantial portion of the public for purchasing at wholesale, due to a general belief, and the fact, that wholesale prices are substantially lower
than retail prices.
PAR. 3. In the course and conduct of its said business, and for the
PUrpose of inducing the purchase of its said products, respondent has
D1ade false, exaggerated, and misleading representations with respect
to the character of its business and the value and prices of its
Products.
By various forms of advertising, circularizing, and by personal
statements of its representatives and employees, respondent has directly and indirectly and by implication represented, and does repre?ent, itself to be a wholesaler of :furniture, and that it has been and
ls in fact selling furniture at wholesale prices.
·
As parts of respondent's plan and scheme so to represent the character of its business and the prices of its products, among other
devices, acts and practices, respondent circulated by mail and personally advertising matter, circular letters and so-called Admittance
Permit cards, containing the following statements and claims:
(a) We are furniture distributors representing over 100 different factories.
We stock every possible furniture need in a very wide price range to suit the
requirements of thousands of dealers and interior decorators, and their referred
clientele. A substantial money saving, quality for quality, is assured you.
(b)
ADMITTANCE PERMIT

To the Trade Showro.oms of the
JOSEPH WARNER FURNITURE CORP.

This Card entitles

and party to all Showroom privileges, Including price quotation.
EXCLUSIVE DISTRIBUTOR OF SALEM HOUSE FURNITURE

(c) On the customer's copy of the triplicate invoke of sales appear the words
"Serving The Trade."
(d) To persons and business concerns which, for a commission, would refer
customers to respondent, respondent furnished circulars to be shown to the
Prospective customers, which read In pnrt as follows:
"Salem House

Authorized 1\Iember
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Admittance and direct buying priyileges by permit or personal escort avail·
able here. On view, products of over 100 factories. 50,000 sq. ft. of furniture
for every room in the home, in every price range. Substantial savings."
PAR. 4. As further parts of its said aforementioned plan and
scheme to represent its business and prices as those of a wholesaler,
and to more fully effectuate them, and to gain the advantages flow·
ing therefrom, respondent carried on other acts and practices, among
them the following:
(a) Respondent contacted various persons and smaller business
concerns of various kinds and made agreements with them to pay, and
did pay them commissions on sales to customers contacted by or sent
to respondent by such persons and concerns, who, in making such
contacts and inducing such prospective customers to go to respondent's
place of business and purchase its wares, made or repeated to such cus·
tomers some or alf of the aforedescribed misleading and decepthre
statements.
(b) Its salesmen and representatives at its place of business hesi·
tated or refused to show furniture to prospective purchasers unleSS
they gave their dealer:s name or presented a so-called admittance card
from some person or concern with whom respondent had made an
agreement as before described for the payment of commissions on sales
to such customers, and stated that "This house sold only to dealers and
was strictly wholesale:" and that the net prices quoted were in fact the
wholesale prices quoted to dealers.
(c) To retail customers who came to its place of business, respond·
ent's salesmen and representatives stated that the net prices for its
furniture quoted to such customers were at various discounts and re·
ductions from exaggerated· prices marked on its furniture, did in
fact give the purchaser the benefit of discounts or reductions amount·
ing to from 20 percent to as much as 60 percent below the ordinarY
retail prices of the same or similar wares, and were in fact wholesale
prices.
PAR. 5. By some or all of the aforesaid statements, acts and prac·
tices, respondent, both directly and by indirection and implication,
represented to, and induced the belie£ in, its retail customers that it
was a wholesaler and was selling its wares to them, and that they were
in fact buying from respondent, at wholesale prices, when in truth and
in fact respondent is a retailer, and its sales were and are not at whole·
sale prices nor in wholesale lots, but were and are to the ultimate con·
sumer and user and not for resale, and so intended and known to the
respondent, and the net prices quoted to its customers were not whoJe·
sale prices, but were and are substantially higher than wholesale prices
for the same or similar articles. Respondent does not sell said furni·
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ture at discounts or reductions from the ordinary retail prices of from
20 percent to 60 percent as represented.
P Alt. 6. The aforesaid acts, practices, and methods are parts of, and
together they constitute, a plan or scheme to mislead and deceive purchasers into the b;elief that they are buying at wholesale prices; and
the use of the aforesaid acts, practices and methods, in connection with
the sale and distribution of respondent's said furniture in said comlllerce, has misled and deceived, and does mislead and deceive, pur~hasers into the erroneous and mistaken belief that respondent sells
Its said furniture at wholesale prices, and at the discount or reductions
f~om the usual retail prices indicated, and induces a substantial portion of the purchasing public, as a result of said erroneous and mistaken belief, to purchase respondent's said products.
P Alt. 7. The aforesaid acts and practices of the respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
Unfair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
~he Federal Trade Commission, on the 13th day of December 1940,
Issued and subsequently served its complaint in this proceeding upon
s~id respondent, Joseph \Varner Furniture Corporation, a corporat~on, charging it with the use of unfair and deceptive acts and practlces in commerce in violation of the provisions of said act. On
January 2, 1941 the respondent filed its answer in this proceeding.
Thereafter, a stipulation was entered into by and between counsel for
the Commission and counsel for the r~spondent, subject to the apProval of the Commission, whereby it was stipulated and agreed that
~ statemE\nt of facts thereupon read into and made a part of the record
In this proceeding, may be taken as the facts in this proceeding and
in lieu of testimony in support of the charges stated in the C(implaint,
or in opposition thereto, and that the said Commission maJr- proceed
Upon said statement of facts to make its report, stating ittl findings
as to the facts and its conclusion based thereon and enter its order
disposing of the proceeding without the presentation of arp:•1ment or
the filing of briefs or a report upon the evidence by the trial' x:aminer.
Thereafter this proceeding regularly came on for final hear~1·1g before
the Commission on said complaint, answer and stipulation, S~l.id stipulation having been approved and accepted and made a part of the
record, and the Commission having duly considered the same and
being now fully advised in the premises, finds that this proceeding
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is in the interest of the public and makes its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Joseph "\Varner Furniture Corporation,
is a corporation organized, existing, and doing business under and by
virtue of the laws of the State of New York, with its principal office
and place of business at 42 East Thirty-third Street (Two Park Ave·
nue Building), city of New York, State of New York. Respondent
is engaged in the sale and distribution of household furniture and
conducts and operates so-called dealer or trade showrooms at said
location under the name "Salem House." It designates and describes
its business as "Exclusive Distributors of Salem House Furniture."
'When sales are made at said location, respondent causes the furniture
sold to be transported from its said place of business in the State of
New York to the purchasers thereof, many of whom are located in
various States of the United States other than the State of New York
and. in the District of Columbia. Respondent maintains, and at all
times mentioned herein has maintained, a course of trade in said furni·
ture in commerce between and among the various States of the United
States and in the District of Columbia.
PAR. 2. There is a well-known preference on the part of a substan·
tial portion of the public for purchasing at wholesale, due to a general
belief, and the fact, that wholesale prices are substantially lower than
retail prices.
PAR. 3. By various forms of advertising, circularizing, and by per·
sonal statements of its representatives and employees, respondent has
directly and indirectly and by implication represented, and does rep·
resent, itself to be a wholesaler of furniture, and that it has been and
is in fact selling furniture at wholesale prices.
As parts of respondent's plan and scheme so to represent the char·
acter of its business and the prices of its products, among other de·
vices, acts, and practices, respondent circulated by mail and personally
advertising matter, circular letters and so-called admittance permit
cards, containing the following statements and claims:
(a) 'Ve are furniture distributors representing over 100 different factorieS.
We stock every possible furniture need in a very wide price range to suit the
requirements of thousands of dealers and interior decorators, and their refet·red
clientele. A substantial money saving, quality for quality, is assured you.
(b)

ADMITI'ANCE PERMIT

To the Trade Showrooms of the
JOSEPH WARNER FURNITURE CORP.
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Tllis Card entitles
and party to all Showroom privileges
including price quotation
EXCLUSIVE DISTRIBU'l'OB OF
SALEM HOUSE
FURNITURE.

•• (c) On the customer's copy of the triplicate invoice of sales appear the words
Serving The Trade."
(d) To persons and business concerns which, for a commission, would refer
-customers to respondent, respondent furnished circulars to be shown to the
llrospective customers, which read in part as follows : ·
"Salem House Authorized Member Admittance and direct buying privileges
by permit or personal escort available here. On view, products of over 100
factories, 50,000 sq. ft. of furniture for every room in the home, ir. every price
range. Substantial savings."
.

PAR.

4. As further parts of its said aforementioned plan to represent

lts business and prices as those of a wholesaler, and to more fully

-effectuate them, and to gain the advantages flowing therefrom, respondent carried on other acts and practices, among them the
following:
(a) Respondent contacted various persons and smaller business concerns of various kinds and made agreements with them to pay, and did
Pay them commissions on sales to customers contacted by or sent
to respondent by such persons and concerns, who, jn making such contacts and inducing such prospective customers to go to respondent's
})lace of business and purchase its wares, made or repeated to such
<!llstomers some or all of the aforedescribed misleading and deceptive
statements.
(b) Its salesmen and representatives at its place of business hesitated or refused to show furniture to prospective purchasers unless
they gave their dealer's name or presented a so-called admittance
card from some person or concern with whom respondent had made
an agreement as before described for the payment of commissions on
sales made to such customers, and stated that "This house sold only
to dealers and was strictly wholesale," and that the net prices quoted
Were in fact the wholesale prices quo.ted to dealers.
(c) To customers who came to its place of business, respondent's
salesmen and representatives stated that the net prices for its furniture quoted to such customers were at various discounts and reductions from exaggerated prices marked on its furniture, and represented
that such prices did in fact give the purchaser the benefit of dis-counts or reductions amounting to from 20 percent to as much as 60
percent below the ordinary retail prices of the same or similar wares,
and were in fact wholesale prices,
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P.m. 5. By some or all of the aforesaid statements, acts, and prac·
tices, respondent, both directly and by indirection and implication,
represented to, and induced the belief in, its customers that it was a
wholesaler and that they were in fact buying from respondent at
wholesale prices, when in truth and in fact respondent's sales were
and are not at wholesale prices nor in wholesale lots, but were and
are to the ultimate consumer and user and not for resale, and the net
prices quoted to its customers were not wholesale prices, but were
and are substantially higher than wholesale prices for the same .or
similar articles. Respondent does not sell said furniture at d1s·
counts or reductions from the ordinary retail prices of from 20
percent to 60 percent as represented.
The use by the respondent on said so-called admittance permits
or cards and invoi~es of sales of the statements "Trade Showrooms,"
"Exclusive Distributor," "This Card entitles (Name of holder) and
party to all Showroom privileges, including price quotation," and
"Serving the Trade" has the tendency and capacity- to lead members
of the general public to believe that respondent sells only to or
through dealers; that respondent is a wholesaler and sells to holders
of such cards at wholesale prices; and that the business of respondent
is something other than that of selling furniture and other mer·
chandise to the general public.
PAn. 6. The aforesaid representations and implications made and
published by respondent as aforesaid are false, misleading, and
deceptive.
PAR. 7. The aforesaid acts, practices, and methods mislead and
deceive purchasers into the belief that they are buying at wholesale
prices; 11nd the use. of the aforesaid acts, practices and methods, in
connection witli the sale and distribution of respondent's said furni·
ture in said commerce, has misled and deceived, and does mislead and
deceive, purchasers into the erroneous. and mistaken belief that
respondent sells its said furniture at wholesale prices, and at the
discounts or reductions from the usual retail prices indicated, and
induces a substantial portion of the purchasing public, as a result
of said erroneous and mistaken belief, to purchase respondent's said
products.
CONCLUSION

The aforesaid acts and practices of the respondent as he~ein found
are all to the prejudice of the public and constitute unfair and decep·
tive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent and a stipulation entered into by and between counsel
for the Commission and counsel for the respondent, wherein it was
stipulated and agreed that a statement of facts thereupon read into
and made a part of the record in this proceeding may be taken as
the facts in this proceeding and in lieu of testimony in support of
the charges stated in the complaint, or in opposition thereto, and that
~he Commission may proceed upon such statement of facts to make
!ts report, stating its findings as to the facts and its conclusion based
thereon and enter its order disposing of the proceeding without the
Presentation of argument or the filing of briefs or of a report upon
~he evidence by the trial examiner, and the Commission having made
lt~ findings as to the facts and its conclusion that said respondent has
'\'lo]ated the provisions of the Federal Trade Commission Act.
It is ordered, That the respondent, Joseph 'Varner Furniture Corporation, a corporation, its officers, representatives, agent, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of furniture or allied merchandise in commerce, as commerce is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Representing, directly or by implication, that respondent is a
Wholesaler or that it sells its furniture and other merchandise to
Purchasers thereof at wholesale prices.
. 2. Representing, directly or by implication, that respondent sells
lts furniture and merchandise only to or through dealers purchasing
for resale.
3. Using and distributing among prospective customers so-called
admittance permits or cards which, through use of such statements
as "Trade Showrooms," "Exclusive Distributor," "Serving the
Trade," "This card entitles (Name of holder) and party to all showroom privileges, including price quotation," or other similar statements, import and imply that respondent sells only to or through
dealers; or that respondent is a wholesaler and sells to holders of
such cards at wholesale prices; or that respondent's business is anything other than that of selling furniture and other merchandise to
the general public.
It is further ordered, That the respondent shall, within 60 days
~fter service upon it of this o.rder, file with the Commission a report
ln writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATI'ER OF

FOOD DISPLAY MACHINE CORPORATION, AND A. II.
KULIKOWSKI, MRS. A. H. KULIKOWSKI, AND GEORGE
H. HARDT
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIOl'f
OF SEC. o' OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket .t,J~~.

Complaint, May 1, 1940-Decision, Sept. f9, 1941

Where a corporation and two individuals, who were its general officers ancl
stockholders and in active charge of its business, engaged in interstate
sale and distribution of machines designed for preparing and cooking
potato chips, doughnuts, and, until discontinuance of sale of such Illll"
chine In early 1940, corn chips, conducting their business under various
trade names and doing much of their advertising under name of one of
said Individual officers; by advertisements In periodicals of general
circulation, and advertising circulars, leaflets, and pamphlets, and circular
letters, directly or by implicationRepresented that amazing profits or earnings might be made and fortunes
acquired through the operation of their said machines,- that profits of
as much as $21.60 and $40 per day might be so obtained, and that the
minimum profit on operation of certain machines would amount to
$100 a week;
Facts being earnings and profits so represented were far in excess of anY
amounts which had been earned by persons operating their machines, or
which might reasonably be expected from operation thereof; in excep·
tional cases In which purchasers had been able to derive a profit frOI!l
their operation, !'luch profits were far below the amounts represented;
and In no event could amazing profits or earnings be thus derived, or
fortunes thus acquired;
.
With tendency and capacity to mislead· and deceive a substantial portion of
the purchasing publlc Into the erroneous belief that much greater earnings
and profits might be made from the operation of their said machines
than was actually the fact, and to cause it to purchase substantial
quantities of their machines, as a result of such belief:
Held, That such acts and practices, under the circumstances set forth, wt!re
all to the prejudice of the public and constituted unfair and deceptive
acts and practices in commerce.

Before J.fr. lVilliam 0. Reeves, trial examiner.
Mr. R. P. Bellinger for the Commission.
Russian & DeBolt, of Chicago, Ill., for respondents.COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Food Display :Ma·
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chine Corporation, a corporation, :M. J. Kulikowski, Mrs. 1\t J.
Kulikowski, and George H. Hardt, individuals, hereinafter referred
~ 0 as respondents, have violated the provisions of the said act, and
It appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues. its complaint~
stating its charges in that respect as follows:
PARAGRAPH 1. The corporate respondent, Food Display Machine
Corporation, is a corporation, organized, existing, and doing bui::i~ess under and by virtue of the laws of the State of Illinois, with
~ts office and principal place of business located at 620 North MichIgan Avenue, Chicago, Ill. The respondents, M. J. Kulikowski, Mrs.
1\f. J. Kulikowski, and George H. Hardt, of the same address, are
the officers and principal stockholders of the said corporate respondent above named, and as such manage, control, and direct the
Policies and operation thereof, particularly in the acts and practices
herein alleged. All of said respondents have acted in concert in
COnducting the business hereinafter described and in doing the acts
and things hereinafter alleged.
PAn. 2. Respondents are Jiow, and for some time last past have
been, engaged in the sale and distribution of machines designed for
cooking potato chips, corn chips, and doughnuts. Respondents cause
~aid machines, when sold, to be shipped from their place of business
In Chicago, Ill., to the purchasers thereof located in States of the
Dnited States other than Illinois and in the District of Columbia,
and there is and has been a course of trade in said machines sold by
the respondents in commerce between and among the various States
of the United States and in the District of Columbia.
In the course and conduct of their business as aforesaid, respond~nts employ or use the trade names, Vita-Seald with respect to and
In connection with their potato chip machines King Korn Co. and
1\:ing K Co. with respect to and in connection with their corn chip
lllachines, and Brown Bobby Co. with respect to and in connection
With their doughnut machines.
PAR. 3. In the course and conduct of their business in said comlllerce as aforesaid, in soliciting the sale of and selling their ma~hines, respondent's have made various and sundry representations
In form letters, pamphlets and other circulars distributed among
Prospective purchasers, and by statements published in magazines
and periodicals o'f national circulation concerning the opportunities
afforded purchasers of such machines to start a profitable, indePendent business, and concerning the earnings or income which are
likely to result from the purchase of any of said machines. Among
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and typical of the statements and representations so made and used
by the respondents are the following:
Only $2.50 investment in raw materials brings back $10 In cash at wholesale.
Your machine is capable of turning out 10 lbs. of chips every hour-80 lbS,
In an 8 hour day. If sold in 5¢ size bags ... * * that should give you a total
profit of $21.60 on your 80 lbs. of chips.
You can get back $40 in cash receipts from one day's production of tbe
machine.
Big dally profits from the start without overhead expense.
Sensational New Business That May Sweep You To Riches.
This is undoubtedly the most amazing money-making opportunity ever offered
to the readers of this-or any other-magazine. It tells how any ambitious
level-headed man can quickly establish a remarkable new kind of business
that cnn pay a steady net cash profit of $40.00 a day-a business that otrers
unlimited opportunity, rapid expansion-a business in which you can emploY
others to work for you and run your daily profits up as high as you want
them to go--a business that may make many men independently wealthy witbiD
the next few years.
Your whole Investment will be less than your first week's potential incomeThis is truth; not fiction-fact; not theory. To the best of our knowledge
I!O other business in America offers one-tenth the opportunity for profit and
Independence.
Experts estimate and tests show that the first year's requirements should
be about 12,000,000 lbs. You make 32¢ net pt•ofit on every pound that passes
through your hands.
$100 A WEEK NET TO START,
According to accurate figures the Vl'ry minimum of the first operation would
produce a net cash profit of at least $100 a week * • •. This we figure to
·
be a minimum.
Anyone-anywhere-can make big profits on this surprising new product.
No wonder so many people without one bit of experience are literally cleaning
up fortunes with this n~w money-maker.

Said statements, together with other statements similar thereto not
herein set out, represent that tremendous incomes and profits maY
reasonably be expected by the pqrchasers and users of respondents'
machines as aforesaid; that with little effort and small investment or
expense, on~ can purchase respondents' machines and therewith start
a business that will rapidly accumulate riches for himself; that respondents' said machines present in themselves the most amazing
money-making opportunity offered by any business in America; that
the demand for the products of respondents' machines is so great
that with one or more of said machines a person cnn quickly amass
fabulous profits; that anybody anywhere can make large profits by
the operation of one of respondents' machines and the minimum net
weekly profit to be derived therefrom as a starter is $100; that with
the purchase and operation of one of respondents' muchines a man
can quickly establish a business in which he will realize a net cash
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Profit of $40 a day, and which offers unlimited opportunities for
lnounting profits as high as he might wish; that the first week's income from the operation of one of respondents' machines will exceed
the entire purchase price thereof and in vestment in the business;
that many people without experience are reaping fortunes by the
Use of respondents' machines .
. PAR. 4. In truth and in fact, respondents' claims and representations as to the actual or potential markets available for the sale of
the products produced by such machines and the claims and repre~entations ma~e as to the earni~gs to be made or the income pr~duced
. Y the operatwn of such machmes are grossly exaggerated, misleadlug, and deceptive, for the actual and potential markets available for
such products are not as great as represented by respondents and the
actual market is supplied by strong, well-financed, experienced operators from whom an inexperienced operator with one or more of respondents' said machines would be unable to acquire or divert substa,ntial trade and custom. Only a few, if any, operators of such
lllachines are able to find markets which will justify or require the
operation of such machines at full capacity for any extended period
of time. To accumulate the profits or earnings at the rate and in
th
.
e amounts represented by respondents would require the steady
operation of such machines at full capacity.
In truth and in fact, one cannot buy respondents' machines and
therewith start a business that will rapidly accumulate riches for himself; respondents' machines do not present in themselves the most
~lllazing money-making opportunity offered by any business in Amer1?a; the demand for the products of respondents' machines is not suffiCient to enable the operator of one or more of said machines quickly to
atnass fabulous profits; not everyone can make large profits through
the operation of one of respondents' machines and the minimum net
Weekly profit to be derived therefrom when the operation thereof is
first st.arted is not $100 per week or any approximate sum; a man canb.ot, by the purchase and operation of one of respondents' machines,
quickly establish a business in which he will realize a net cash profit of
$4:Q a day, or which offers unlimited opportunities for mounting profits
as high as he might wish; the first week's income from the operation
of one of respondents' ma.chines will not exceed the total investment in
the business; many people without experience are not reaping fortunes
by the use of respondents' machines; the actual and probable earnings
nr profits of operators of respondents' machines are, on the average,
llluch less than the amounts set out above, and said amounts set out
above are far in excess of the earnings and profits that can reasonably
be expected by operators of said machines.
435J26m--42--vol.33----89
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PAR. 5. The use by respondents of the representations set out herein
have had and now have the capacity and tendency to mislead and
deceive, and do mislead and deceive, a substantial portion of the pur·
chasing public into the erroneous belief that such representations are
true and to purchase a substantial quantity of such machines froill
respondents by reason of such erroneous belief.
PAR. 6. The aforesaid acts and practices as herein alleged are all to
the prejudice and injury of the public, and constitute unfair and de·
captive acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER
Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on 1\fay 1, 1940, issued and subse·
quently served its complaint in this proceeding upon the respondent~,
Food Display Machine Corporation, a corporation, and A. H. l(uh·
kowski (referred to in the complaint as M. J. Kulikowski), Mrs. A. JI.
Kulikowski (referred to in the complaint as Mrs. M. J. Kulikowski),
and George H. Hardt, individuals, charging them with the use of
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. After the issuance of said complaint and
the filing of respondents' answer thereto, testimony and other evidence
in support of the allegations of the complaint were introduced by R. p.
Bellinger, attorney for the Comrp.ission, and in opposition thereto bY
l\Iessrs. Bussian & DeBolt, attorneys for respondents, before 'Villi~nl
C. Reeves, a trial examiner of the Commission theretofore duly des1g·
nated by it, and such testimony and other evidence were duly recorded
and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on t~1e
complaint, answer, testimony and'other evidence, report of the tnal
examiner upon the evidence and exceptions thereto, and briefs in sup·
port of and in opposition to the complaint (oral argument not having
been requested); and the Commission, having duly considered t~e
matter and being now fully advised in the premises, finds that thiS
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO

THE

FACTS

PARAGRAPH 1. Respondent, Food Display Machine Corporation, is
a corporation organized, exis.ting, and doing business under the Jaws
of the State of Illinois, with its office and principal place of business
located at 620 North Michigan Avenue, Chicago, Ill.
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Ra<;pondent, A. H. Kulikowski (referred to in the complaint as

M. J. Kulikowski), is president and treasurer of the corporate respondent. Respondent, Mrs. A. H. Kulikowski (referred to in the
complaint as Mrs. :M. J. Kulikowski), is secretary of the corporate
respondent. Respondent George H. Hardt is vice president and
assistant secretary of the corporate respondent. The mailing address
of the individual respondents is the same as that of the corporate
respondent.
The individual respondents, together with L. T. Kulikowski, a son
of respondents A. H. Kulikowski and Mrs. A. H. Kulikowski, are
the owners of all of the outstanding capital stock of the corporate
respondent. Respondents, A. H. Kulikowski and George H. Hardt,
a~e in active charge of the business of the corporation and formulate,·
?Irect and control the corporation's policies, practices and methods,
Including its advertising policies and practices. Respondent, Mrs.
A.. II. Kulikowski, does not participate actively in the operation of
the business nor in the formulation, direction or control ·of the
corporation's policies or practices.
The corporate respondent and respondents A. H. Kulikowski and
George H. Hardt have acted in conjunction and cooperation each with
the others in carrying out the acts and practices hereinafter set forth.
A.s used hereinafter, the word "respondents" will refer to these three
respondents alone and not to Mrs. A. H. Kulikowski.
PAR. 2. The respondents are now, and for more than three years
last past have been, engaged in the sale and distribution of certain
Inachines designed for preparing and cooking potato chips and doughnuts. Respondents were formerly engaged also in the sale and distribution of a machine designed for the preparation and cooking
of corn chips, but the sale of this machine was discontinued in the
early part of 1940. Respondents cause, and have caused, their machines, when sold, to be transported from their place of business in
the State of Illinois to purchasers thereof located in various other
States of the United States and in the District of Columbia. Respondents maintain, and have maintained, a course of trade in their
tnachines in commerce among and between the various States o£ the
United States and in the District of Columbia.
·PAR. 3. In the course and conduct of their business, the respondents
employ, in addition to the corporate name Food Display l\Iachine
Corporation, various other trade names. In connection with their
corn chip machine the names "King Korn Co." and "King K Co."
have been used, and in connection with their doughnut machine the
name "Brown Bobby Co." is used. Much of the respondents' adver-
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tising is done also under the name of the individual respondent,
George H. Hardt.
PAR. 4. In the courset and conduct of their business and :for the
purpose of promoting the sale of their machines, the respondents ha-ve
inserted advertisements in periodicals having a general circulation
throughout the United States. They have also made use of numerous
:advertising circulars, leaflets, and pamphlets as well as various circu·
lar letters, all of such advertising material being sent to prospecti-ve
pmchasers of their machines. Among and typical of the statements
and representations appearing in respondents' advertisements and
advertising material are the following:
Only $2.50 investment in raw materials brings back $10 in cash at wholesale.
Your machine is capable of turning out 10 lbs. of chips every hour-SO lbS·
in an 8 hour day. If sold in 5¢ size bags • • • that should give you a
total profit of $21.60 on your 80 lbs. of chips.
You can get back $40 in cash receipts from one day's production of tbe
machine.
Big daily profits from the start without overhead expense.
This Is undoubtedly the most amazing money-making opportunity ever offered
to the readers of this-or any other-magazine. It tells how any ambitions
Ievel-headec:l man can quickly establish a remarkable new kind of business that
can pay a steady net cash profit of $40.00 a day-a business that offers un·
limited opportunity, rapid expansion-a business in which you can eDlploY
others to work for you and run your daily profits up as high as you want
them to go-a business that may make many men independently wealthy within
the next few years.
Your whole investment will be less than your first week's potential incoDle·
This is truth; not fiction-fact; not theory. To the best of our knowledge no
other business in America offers one-tenth the opportunity for profit and
independence.
$100 A WEEK NET TO START

Accorc:ling to accurate figures the very minimum of the first operation would
pi'Oduce a net cash profit of at least $100 a week • • •. This we :figure
to be a minimum.
Anyone-anywhere-can make big profits on this surprising new product.
AMAZING NEW BUSINESS

Work at Home
Pays
BIG DAILY PROFITS
A SL'RPRISI:-~o new profit opportunity is now offered to every ambitious man and
woman I A Sf'nsational new kind of food business has been Invented that can be
opf'rated with no previous f'XperienC'e In either full or spare time-a busln~s
that pays you big daily profits selling proc:J.uction of one machine at wholesale
(IJlly.
EVERYTHDNO SUPPLUD. We supply equipment 'and plans for Dlaklng and selling a
df'IIcious new greaseless doughnut that Is cooked in a remarkable electrical device.
Easy to digest and more toothsome than old style doughnuts ever were. ThiS
delicious new dainty-Brown Bobby-eosts less to make and sells faster. N°

FOOD DlSIPLAY MACHINE CO'RP., Err AL.

1402

1409

Findings

,;"00 der

so many people without one bit of experience are literally cleaning up
fortunes" with this new money-maker!

PAR. 5. Through the use of these statements and representations
and others of similar import, the respondents have represented, directly or by implication, that amazing profits or earnings may be made
and :fertunes acquired through the operation of respondents' machines;
th~t profits of as much as $21.60 per day and $40 per day may be obtained from the operation of such machines, and that the minimum
Profit on the operation of certain of the machines will amount to $100
Per Week.
~AR. 6. In order to ascertain the amount of the earnings or profits
Which may reasonably be expected to accrue tQ persons operating respondents' machines, there were introduced as witnesses on behalf of
the Commission a number of persons who had actually purchased and
operated the machines. These witnesses resided in some six different
States and were representative of the members of the public who purchase the machines. The testimony of these witnesses shows, and the
Conunission finds, that the earnings and profits represented by respondents are far in excess of any amounts which have been earned
~y Persons operating respondents' machines, or which may reasonably
e el:pected to accrue from the operation of the machines. In most
of the instances testified to by the witnesses the machines were found
t~ be unprofitable, and the business was abandoned and the machines
discarded entirely. In those exceptional cases in which purchasers
had been able to derive a profit from the operation of the machines
such profits were far below the amoun'ts represented by respondents.
In no event can "amazing" profits or earnings be derived from the
0
Peration of respondents' machines, nor can "fortunes" be acquired
from the operation of the machines. Profits of $21.60 per day, $40
Per day and $100 per week, as represented by respondents in their
advertising, are wholly impossible from a practical viewpoint.
Pan. 7. The Commission therefore finds that respondents' representations with respect to the earnings or profits which may be derived
from the operation of their machines are. grossly exaggerated, false,
and misleading.
PAR. 8. The Commission further finds that the use by respondents
of these false and misleading representations has the tendency and
capacity to mislead and deceive a substantial portion of the purchasing public into the erroneous and mistaken belief that much greater
earnings and profits may be made from the operation of respondents'
machines than is actually the fact, and the tendency nnd capacity to
cause such portion of the public to purchase substantial quantities of
respondents' machines as a result of such erroneous nnd mistaken
belief.
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CONCL"GSION

The acts and practices of respondents, Food Display Machine Cor·
poration, A. H. Kulikowski and George H. Hardt, as herein found
are all to the prejudice of the public, and constitute unfair and decep·
tive acts and practices in commerce within the intent and meaning of
the Federal Trade Commission Act.
ORDER TO CE.,\SE AND DESIST

This proceeding having been heard by the Federal Trade Commis·
sion upon the complaint of the Commission, the answer of respond·
ents, testimony and other evidence taken before William C. Reeves,
trial examiner of the Commission theretofore duly designated by it,
in support of and in opposition to the allegations of the complaint,
report of the trial examiner upon the evidence, and exceptions thereto,
and briefs in support of and in opposition to the complaint (oral
argument not 'having been requested); and the Commission having
made its findings as to the facts and its conclusion that certain of the
respondents have violated the provisions of the Federal Trade Corn·
mi::.sion Act.
·
It is ordered, That respondents Food Display Machine Corporation,
a corporation, its officers, and A. H. Kulikowski and George H. Hardt,
trading under the names King Korn Co., King K Co. and Drown
Dobby Co., or trading under any other name or names, and respond·
ents' representatives, agents and employees, directly or through anY
eorporate or other device, in connection with the offering for sale, sale
and distribution of respondents' potato chip machines, corn chip rna·
chines, and doughnut machines in commerce, as "commerce" is defined
in the Federal Trude Commission Act, do forthwith cease and desist
from:
1. Uepresenting that amazing earnings or profits may be made or
fortunes acquired through the operation of respondents' machines.
2. Representing as possible or maximum earnings or profits which
may be made during any specified period through the use of respond·
ents' machines, any amounts in excess of those which have actuallY
been earned during such specified period by users of respondents'
machines under normal conditions in due course of business.
3. Representing as usual or customary earnings or profits which
may be made during any specified period through the use of respond·
ents' machines, any amounts in excess of the average, usual and cus·
tomary amqunts which have actually been earned by users of respond·
ents' machines under normal conditions in due course of business.
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It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
Which they have complied with this order.
·
!tis further ordered, That this proceeding be, and it hereby is, disInissed as to respondent Mrs. A. H. Kulikowski.
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THE MATTER OF

1V. K. STERLINE, AND MU:Ml\I, ROMER, ROBBINS &
PEARSON, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. I! OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 1,485.

Complaint, Apr. 8, 1941-Decision, Sept. 23, 1941

Where an individual engaged in interstate sale and distribution of his ••JiaY
Fever Compound" also ~own as "W. K. Sterllne's compound," and }lis
"Asthma Treatment," the latter including said "Compound," "Bronchial
Elixir," and "Koranu Powder"; together with his corporate advertising
agency, by advertisements sent through the mails and through form letters,
leaflets, pamphlets, and other advertising media, and including purported
testimonial quotations, directly and by Implication( a) Represented that his said "Hay Fever Treatment"' was a cure and remedY
for hay fever, and a competent and effective treatment therefor, which
would fortify one's system against It, enabling one to avoid it, and would
check sneezing and nasal discharge; facts being said treatment bad no
therapeutic value In the treatment of such condition;
(b) Represented that said "Asthma Treatment" constituted a cure and remedY
for asthma and a competent and effective treatment therefor, and also tor
bronchltls when associated with asthma, and would restore one to bealtb
and prevent return of said condition; facts being neither ISald treatments
nor the preparations of which it was composed, whether used separatelY or
in any combination, constituted a cure or effective treatment for eitber
ailment, or bad any therapeutic value In the treatment of asthma In excess
of affording mild temporary relief from lts paroxysms, or any such valne In
the treatment of bronchitis when associated with asthma in excess of that
furnished by a mild expectorant;
(c) Represented that his said "Elixir" constituted a cure and remedy and a
competent and effective treatment for bronchitis; facts being it bad no
therapeutic value In treatment thereof, In excess of that furnished, as aforesaid, by a mild expectorant; and
(d) Failed to reveal facts material in light of representations contained in said
advertisements as respects his said "Compound," and that use thereof under
usua] or prescribed conditions might result In serious injury to health, iO
that its content of potassium iodide and fluid extract of lobelia might be
harmful to those suffering from active or latent tuberculosis, and Its sodiUill
bromide content, when used over long period of time, was likely to cause
mental derangement and rash; and failed to apprise the reader that use of
product in question might be harmful for such reasons, In note on ]abel
of said "Compound" advising prospective user, in event of having tuber·
culosls, to see a physician first;
With effect of misleading and deceiving a substantial portion of the purchasing
public Into the erroneous belief that such representations were true, and
of inducing a substantial portion of said public, because o:f such belief, to
purchase his "Treatments":
Held, That such acts and practices, under the circumstances Si!t forth, were all
to the prejudice and Injury of the publlc, and constituted unfair and
deceptive acts and practices in commerce.
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Before Mr. John W. Norwood, trial examiner.
Mr. John W. Carter, Jr. for the Commission.
CoMPLAINT
Pursuant to the provisions o£ the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
!rade Commission, having reason to believe that W. K. Sterline, an
Jndividual, and :Mumm, Romer, Robbins & Pearson, Inc., a corPoration, hereinafter referred to as respondents, have violated the
Provisions of the said act, and it appearing to the Commission that a
hroceeding by it in respect thereof would be in the public interest,
ereby issues its complaint, stating its charges in that respect as
follows:
. PARAGRAPH 1. Respondent, "\V. K. Sterline, is an individual with
h~s principal place of business located at 110 West Poplar Street,
Srdney, Ohio.
PAn. 2. This respondent is now, and for more than 1 year last
Past has been, engaged in the sale and distribution of a treatment for
hay fever, consisting of a medicinal preparation designated ""\V. K.
Sterline's Compound," sometimes referred to as "Double Strength
liay Fever Compound," ""\V. K. Sterline's Hay Fever Compound,"
''Iray Fever Compound," and "Compound," hereinafter referred to
as "Hay Fever Treatment;" and in the sale and distribution or a
treatment for asthma .designated "Sterline's Combination Home
Treatment" and sometimes as "Combination Treatment," hereinafter
referred to as "Asthma Treatment," consisting of the following items:
(a) A medicinal preparation designated "W. K. Sterline's ComPound," sometimes referred to as "Sterline's Asthma Compound" and
"Asthma Compound."
..
(b) A medicinal preparation designated as "W. K. Sterline's
Elixir," sometimes referred to as "Sterline's Bronchial Elixir" and
''Bronchial Elixir"; and
(c) A medicinal powder designated as "Korona," sometimes
referred to as "Asthma Powder,"
·
in commerce among and between the various States of the United
States.
. This respondent causes his aforesaid treatments, und the various
ltems constituting said treatments, when sold, to be transported from
his place of business in the State of Ohio to the purchasers thereof
located in various other States of the United States.
This respondent maintains, and at all times mentioned herein has
lnaintained, a course of trade in his aforesaid treatments, and in the
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various items constituting said treatments, in commerce between and
among the various States of the United States.
P .AR. 3. Respondents, Mumm, Romer, Robbins & Pearson, Inc., is a
corporation existing under the laws of the State of Ohio, with its
principal office and place of business located at 33 North Grant Avenue,
Colmnbus, Oh~o. This respondent is an advertising agency and, as
such, is engaged in formulating, editing, and selling, as well as ad·
vising its clients on advertising matters.
This respondent is the advertising representative of respondent,
·w. K. Sterline, and as such it places all newspaper advertising, and
aids, assists and advises in the preparation of all advertising ma·
terial, used by respondent, W. K. Sterline, in the sale and distribution
of the aforesaid treatments and medicinal preparations designated as
aforesaid.
PAR. 4. The respondents act in conjunction and cooperation with
one another in the performance of the acts and practices hereinafter
alleged.
PAR. 5. In furtherance of the sale and distribution of the afore·
said "Hay Fever Treatment," the aforesaid "Asthma Treatment"
· and the respective items thereof, as aforesaid, the said respondents
have disseminated and are now disseminating, and have caused and
are now causing the dissemination of, false advertisements concerning
the aforesaid "Hay Fever Treatment" and the aforesaid "Asthma
Treatment". by the United States mails and by various means in com·
merce, as commerce is defined by the Federal Trade Commission Act;
and respondents have also disseminated and are now disseminating
and have caused and are now causing the dissemination of false
advertisements concerning the said treatments, designated as afore·
said, by various means, for the purpose of inducing and which are
likely to induce, directly or indirectly, the purchase of the said treat·
ments, and the respective items thereof, in commerce, as commerce is
defined by the Federal Trade Commission Act.
Among and typical of the false statements and representations dis·
seminated and caused to be disseminated by the United States mails,
by form letters, leaflets, pamphlets, and other advertising media, are
the following:
·
WHY SUFFER WITH HAY FEVER? Fortify your system now by using W .. 1{.
Sterllne's IIay Fever Compound.
Every time you take a dose you are doing that much to fortify your system
and avoid your Hay Fever.
For 20 years I have been afflicted with Hay Fever. Nothing gave me anY
relief until I used your product. The sneezing and running from my nose was
checked and I can truthfully say 1t ls the most etrective remedy I ever used In
my life.

W. K. S\TERLINE, ET AL~
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13: Some will not believe Hay Fever can be prevented, but at the end of e\·ery
ay Fever season sufferers write tl1ey escaped entirely.
h I am glad to recommend your treatment because it always keeps me from
av!ng the slightest attack of Hay Fever.
I a1u mailing you today my ASTHMA coMPOUND and, since most people who
SUffer from Asthma also have Bronchitis without knowing it, I am also sending
a trial of my Bronchial Elixir.
For Instance, W. W. Shaeffer, Wakeman, Ohio, says that before he used my
treatment in 1909, he couldn't reRt in bed at all, but since taking ·the medicine
nearly 30 years ago, he has never had an attack of asthma.
I have hundreds and hundreds of letters, not only from those who have just
recently taken the treatment, but from those who used these same medich1es
10• 15, and 20 years ago, all stating that their asthma has not returned.
I Was confined to my bed for years and wondered how~ I managed to live.
Everything I ate disagreed with me until I received your proper diet. Now I
am making up for what I missed in my younger days. I have just forgotten
that I ever bad Asthma, but I owe it all to your great medicine. I am in the
best of health • • •.
Your medicines are worth their weigltt in gold and God Bless you for saving
me frcm the grave. I did not want to live those years and now I can hardly
believe it is myself well and perfectly healthy. I want everyone to write me
as I will always praise your treatment to the highest. I would be dead but
for your precious medicine.

. PAn. 6. Through the use of the statements and representations hereInabove set forth, and other statements and representations similar
thereto, but not specifically set out herein, which purport to be descriptive of the therapeutic properties of the aforesaid "Hay Fever Treattnent," sold and distributed by respondent, \V. K. Sterline, as aforesaid, respondents represent directly and by implication that the "Hay
Fever Treatment," is a cure and remedy for hay fever and constitutes
a competent and effective treatment for hay fever; that it will fortify
one's system against hay fever; that it wiH enable one to avoid hay
fever; and that it will check sneezing and discharging from the nose.
Through the use of the statements and representations hereinabove
Bet forth, and other statements and representations similar thereto but
not specifically set out herein, which purport to be descriptive of the
therapeutic properties of the aforesaid "Asthma Treatment" sold and..
distributed by respondent, ·w. K. Sterline, as aforesaid, respondents
represent directly and by implication that the "Asthma Treatment" is
a cure and remedy for asthma and constitutes a competent and effective
treatment for asthma; and that it will restore one to health; and that
it will prevent the return of asthma. Respondents further represent
that thi~ treatment is a cure and remedy for bronchitis when this
disease is associated with asthma.
PAR. 7. The foregoing statements and representations, and others
similar thereto but not specifically set out herein, are gL"Ossly
exaggerated, false, and misleading.
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The aforesaid "Hay Fever Treatment," sold and distriuted as
aforesaid, is not a cure or remedy for, and has no generally recog·
nized dependable therapeutic value in the treatment of, hay fever.
It will not fortify one's system against hay fever. It will not enable
one to avoid hay fever. It will not check sneezing and discharging
from the nose. It will not prevent hay fever.
The aforesaid "Asthma Treatment," and the individual prepara·
tions constituting this treatment sold and distributed as aforesaid,
used separately, or in any combination of one with the other, is not
a cure or remedy, nor do they jointly or separately, or in any coJll·
bination of one with the other, have any generally recognized material
therapeutic value in the treatment of asthma or bronchitis in excess
of affording temporary relief from the paroxysm usually associated
with asthma. They will not restore one to health. They will not.
prevent the return of asthma. They are not a cure or remedy, nor
are they a competent or effective treatment for bronchitis.
The medicinal preparation "\V. K. Sterline's Compound" and
the medicinal preparation "Korona" have no generally recognized
material the.rapeutic value in the treatment of asthma in excess of
affording temporary relief from the paroxysm of asthma.
The medicinal preparation "\V. K. Sterline's Elixir" has no gen·
erally recognized material therapeutic value in the treatment of
bronchitis in excess of that furnished by an expectorant.
.PAR. 8. The medicinal preparation "W. K. Sterline's Compound"
contains the drugs potassium iodide and fluid extract of lobelia. The
use of this preparation thus constituted may be harmful to those
suffering with active or latent tuberculosis by reason of delaying'
or retarding healing and the danger of activation of dormant lesions.
This ·medicinal preparation also contains the drug sodium bro·
mide. The use of this preparation thus constituted over a long'
period of time is likely to cause mental derangement and rash.
The advertisements disseminated by the respondents, as aforesaid,
contain no cautionary or warning statement to the effect that this
· preparation should not be used by persons suffering from active or
latent tuberculosis, nor do they contain a cautionary or warning state·
ment to the effect that this preparation should not be taken over a
prolonged period of time. Such advertisements, therefore, constitute
false advertising in that they fail to reveal facts material in the
light of the representations contained therein and fail to reveal that
the use of said preparations under the conditions prescribed in said
advertisements, or under such conditions as are customary or usual,
may result in serious injury to health.
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PAn. 9. The use by said respondents, as aforesaid, of the foregoing
false, deceptive, and misleading statements and representations, and
others of similar nature, disseminated as aforesaid, has had and now
has the tendency and capacity to, and does, mislead and deceive a
su.bstantial portion of the purchasing public into the erroneous and
lnlstaken belief that such false statements, representations and adVertisements are true, and to induce a substantial portion of the purchasing public because of such· erroneous and mistaken belief to
Purchase the aforesaid treatments and the medicinal preparations
designated as aforesaid.
P~n. 10. The aforesaid acts and practices of said respondents as
1lerem alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce, within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FA cis, AND OnDER

l Pursuant to the provisions of the Federal Trade Commission Act,
t le Federal Trade Commission on the 8th day of April 1941, issued,

and on the 9th day of April1941, and on the lOth day of April19H,
served its complaint on respondents, Mumm, Romer, Robbins & Pearson, Inc., and on respondent, "\V. K. Sterline, respectively, charging
~espondents with the use of unfair and deceptive acts and practices
111 commerce in violation of the provisions of said act.
I On April28, 1941, respondents, 1\Iumm, Romer, Robbins &'Pearson,
nc., and on April 30, 19±1, respondent, ,V, K. Sterline, filed their
€eparate answers in this proceeding. Thereafter, a stipulation was
entered into whereby it was stipulated and agreed that a statement
of facts, together with the exhibits thereto attached, signed and executed by respondent, ,V, K. Sterline, and by respondents, Mumm,
nomer, Robbins & Pearson, Inc., and Richard P. "\Vhiteley, assistant
chief counsel for the Federal Trade Commission, subject to the apProval of the Commission, may be taken as the facts in this proceeding
and in lieu of testimony in support of the charges stated in the comPlaint, or in opposition thereto, and the said Commission may proceed
Upon said statement of facts, and the exhibits thereto attached, to
lnake its reports, stating its findings as to the facts and its conclusion
Lased thereon and enter its order disposing of the proceedings without
the presentation of argunwnt or the filing of briefs and without the
filing of trial examiner's report upon the evidence.
'I'his proceeding, thereafter, regularly came on for final hearing
before the Commission on said complaint, answers, stipulation, and
e:x:hibits, said stipulation having been approved, accepted, and filed,
nnd the Commission having duly considered the same and being now
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fully advised in the premises, finds that this proceeding is in the
interest of the public and makes its findings as to the facts and its
conclusion drawn therefrom.
·
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, ·w. K. Sterline, is an individual with
his principal place of business located at 110 East (instead of 110 We:t
ns alleged in the complaint) Poplar Street, Sidney, Ohio, and he IS
IlO\V and for more than 1 year last past has been engaged in the sale
and distribution in 'commerce between and among the various States
of the United States of a treatment for hay fever and of a treatment
for asthma and of the various individual medicinal preparations of
w·hich said treatments are composed.
This respondent's hay fever treatment consists of a medicinal prep·
aration designated "'V. It. Sterline's Compound," sometimes referred
to as "Double Strength Hay Fever Compound," "W. K. Sterline's !laY
Fever Compound," "Hay Fever Compound" and "Compound."
This respondent's treatment for asthma, designated "Sterline's Com·
bination Home Treatment," and sometimes as "Combination Treatment," consists of the following items:
(a) A medicinal preparation designated "W. K. Sterline's Com·
pound,'~ sometimes referred to as "Sterline's Asthma Compound" and
"Asthma Compound."
(b) A medicinal preparation designated as "W. K. Sterline's
Elixir," sometimes referred to as "Sterline's Bronchial Elixir," and
"Bronchial Elixir"; and
(c) A medicinal powder designated "W. K. Sterline's Korana PoW·
der'' (instead of "Korona" as alleged in the complaint), sometimes
referred to as "Asthma Powder."
PAR. 2. Respondent, W. K. Sterline, causes his aforesaid treatments,
designated as aforesaid, and the individual medicinal preparations con:;tituting said treatments, when sold, to be transported from his place
of business in the State of Ohio to the respective purchasers thereof
located in various other States of the United States; and he maintains,
and at all times mentioned herein has maintained, a course of trade
in his aforesaid treatments and in the individual medicinal preparations constituting said treatments in commerce between and among
the various States of the United States.
PAR. 3. Respondents, Mumm, Romer, Robbins & Pearson, Inc., is a
corporation existing under the laws of the State of Ohio, with its
principal office and place of business located at 33 North Grant A venue,
Columbus, Ohio. This respondent is an advertising agency engaged
in formulating, editing, selling, and advising its clients on aclvertising

W. K. STERLINE, ET tAL.

1412

1419

Findings

matters. It is the advertising representative of respondent, W. K.
~t~rline, and prepares and places all newspaper and periodical advertls~ng, and reviews, edits, revises, alters, rearranges, and sometimes reWrltes all advertising material used by W. K. Sterline in the offering
for sale, sale and distribution of the aforesaid "Hay Fever Treatment''
and "Asthma Treatment" and the individual medicinal preparations
of Which said treatments are composed.
PAR. 4. The respondents act i.n conjunction with one another in the
Performance of the acts and practices hereinafter found.
PAn. 5. In furtherance of the sale and distribution of the said "Hay
Fever Treatment," and "Asthma Treatment," variously designated as
aforesaid, and of the individual medicinal preparations of which said
treatments are composed, as aforesaid, the said respondents have disseminated, and are now disseminating, and have caused and are now
causing the dissemination of, false advertisements concerning the said
"liay Fever Treatment," and "Asthma Treatment" and the individual
lnedicinal preparations of which said treatments are composed, by the
Dnited States mails and by various means in commerce, as commerce is
defined in the Federal Trade Commission Act; and respondents have
caused and are now causing the dissemination of false advertisements
concerning the said "Hay Fever Treatment" and "Asthma Treatment,"
designated as aforesaid, and concerning the individual medicinal
Preparations of which said treatments are composed, by various means
for the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of the said treatments and the purchase
of the respective individual medicinal preparations thereof, in comlllerce, as commerce is defined in the Federal Trade Commission Act.
Among and typical of the :false statements and representations disseminated and caused to be disseminated by the United States mails,
and by various means in commerce, through the use of form letters,
leaflets, pamphlets, and other advertising media, are the following:
\Vay SUFFER WITH HAY FEVER: Fortify your system now by using W. K. Ster·
Itne's Hay Fever Compound.
Every time you take a dose you are doing that much to fortify your system and
avoid your Hay Fever.
For 20 years I have been afflicted with Hay Fever. Nothing gave me any
l'elief until I used your product. The sneezing and running from my nose was
checked and I can truthfully say it is the most effective remedy I ever used in my
life.
Some wlll not believe Hay Fever can be prevented, but at the end of every H~1y
Fever season sufferers write they escaped entirely.
I am glad to recommend your treatment because it always keeps me from
having the slightest attack of IIay Fever.
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I am mailing you today my ASII'HMA coMPOUND and, since most people who
suffer from Asthma also have Bronchitis without knowing it, I am also sending'
a trial of my Bronchial Elixir.
For instance, W. W. Shaeffer, Wakeman, Ohio, says that before he used tnY
treatment in 1909, be couldn't l'est in bed at all, but since taking the medicine
nearly 30 years ago, he has never had an attack of asthma.
I have hundreds and hundreds of letters, not only from those who have just
recently takm1 the treatment, but from those who used these same medicines
10, 15, and 20 years ago, all stating that their asthma bas not returned.
I was confined to my bed for years and wondered how I managed to live.
Everything I ate disagreed with me until I received your proper diet. NoW
I am making up for what I missed in niy younger days. I have just forgotten
that I ever had Asthma, but I owe it all to your great medicine. I am in tbtl
best of heahh • • • .
Your metlicines are worth their weight In gold and God Bless you for saving
me from the grave. I did not want to live those years and now I can hardlY
believe it Is myself well and perfectly healthy. I want everyone to write me
ns I will always p1·aise your treatment to the highest. I would be dead but
for your precious medicine.
PAR. 6. Through the use o£ the statements and representations here·
inabove set fo~th, and others similar thereto but not specifically set
out herein, purporting to be descriptive of the therapeutic properties
of respondent ,V. K. Sterline's "Hay Fever Treatment," respondents
represent directly and by implication that the said "Hay Fever Treat·
ment" is a cure and remedy for hay 'fever and constitutes a competent
and effective treatment for hay fever; that it will fortify one's system
ugainst hay fever; that it will enable one to avoid hay fever; and
that it will check sneezing and discharging from the nose.
PAR; 7. Through the use of the statements and representations here·
inabove set forth, and others similar thereto but not specifically set
out herein, purporting to be descriptive of the therapeutic properties
of respondent ,V. K. Sterline's "AstJ1ma Treatment," and of the
individual medicinal preparations of which said treatment is cornposed, respondents represent directly and by implication that the said
"Asthma Treatment" is a cure and remedy for asthma and constitutes
a competent and effective tre.atment for asthma; that it is a cure and
remedy for bronchitis and constitutes a competent and effective treatment for bronchitis when bronchitis is associated with asthma; that
it will restore one to health; that it will prevent the return of asthma.
I)AR. 8. Through the use of the statements and representations
hereinabove set forth, and others similar thereto but not specifically set
out herein, purporting to be descriptive of the therapeutic propertie:=;
of the medicinal preparation ""\V. K. Sterline's Elixir," respondent~
represent directly and by implication that the said medicinal prepara·
tion is a cure and remedy for bronchitis and constit~tes a competent
nnd effective treatment for bronchitis.
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P .AR. 9. The aforesaid statements and representations, and others
similar thereto but not specifically set out herein, are grossly exaggerated, false, and misleading.
The aforesaid "Hay Fever Treatment," sold and distributed as
aforesaid is not a cure or remedy, nor a competent or effective treatment for hay fever. It has no generally recognized dependable therapeutic value whatever in the treatment of hay fever. It will not fortify
one's system against hay fever. It will not enable one to avoid hay
f:ver. It will not prevent hay fever. It will not check sneezing and
discharging fro.m the nose.
The aforesaid "Asthma Treatment," sold and distributed as aforesaid, or the individual medicinal preparations of which said treatment is composed, used separately, jointly, or in any combination of
0 ?e with the other, is not a cure or a remedy, nor a competent or effective treatment, for asthma or bronchitis; nor do they jointly or
Separately, or in any combination of one with the other, have any generally recognized dependable therapeutic value in the treatment of
asthma in excess of affording mild temporary relief from the paroxYsms usually associated with asthma; nor do they jointly or separately,
or in any combination of one with the other, have any generally
recognized dependable therapeutic value in the treatment of bronchitis, when bronchitis is associated with asthma, in excess of that
furnished by a mild expectorant. They will not restore one to health.
They will not prevent the return of asthma.
The aforesaid medicinal preparation "W. K. Sterline's Elixir" sold
and distributed, as aforesaid, is not a cure or remedy, nor a competent or effective treatment for bronchitis. It has no generally
recognized dependable therapeutic value in the treatment of bronchitis in excess of that furnished by a mild expectorant, either when
bronchitis is associated with asthma or when bronchitis is indePendent of asthma.
Pan. 10. The medicinal preparation "'V. K. Sterline's Compound"
contains the drugs potassium iodide, fluid extract of lobelia, and sodium
bromide. Due to the presence of potn,ssium iodide and fluid extract
of lobelia the use of this preparation may be harmful to persons
&uffering 'fro.m active or latent tuberculosis by reason of delaying or
l"etarding healing and the danger of activation of dormant lesions.
Due to the presence of sodium Lr·omide the use of this preparation
O\·er a long period of time Ly any person is likely to cause mental
derangement and rnsh.
PAn. 11. The labels now being- used Ly respondent,
K. Sterline,
for the medicinal preparation "'V. K. Sterline's Compound" carries
the following statement printed thereon:

,V.
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NoTE: If you have tuberculosis see a physician before using.

This statement is not such a warning or cautionary statement that apprises the reader that the use of this preparation may be harmful
to persons suffering from active or latent tuberculosis by reason of
delaying or retarding healing and the danger of activation of dormant
lesions and that this preparation used over a long period of time by
any person is likely to cause mental derangement and rash.
The advertisements disseminated by the respondents contain neither
a statement to the effect that the use of this preparation may be
harmful to persons suffering from active or latent tuberculosis by reason of delaying or retarding healing and the danger of activation of
dormant lesions and that its use over a long period of time is likely
to cause mental derangement and rash, nor a cautionary or warning
statement to the effect that this preparation should be used only as
directed on the label. Such· advertisements, therefore, constitute
false advertisements in that they :fail to reveal :facts material in the
light of the representations contained therein and fail to reveal that
the use of said preparation under the conditions prescribed in said
advertisements or under such conditions as are customary or usual,
may result in serious injury to health.
PAR. 12. The use of said respondents, as aforesaid, of the foregoing
false, deceptive, and misleading statements and representations, and
others of a similar nature, disseminated as aforesaid, has had and noVV
has, the tendency and capacity to, and does, mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements, representations and advertisements are true, and that respondent ,V. K. Sterline's "Hay Fever
Treatment" and "Asthma Treatment" and the individual medicinal
preparation of which said treatments are composed will accomplish
the results claimed as found in paragraphs 6, 7, and 8 hereof, and
that respondent's medicinal preparation "'V. K. Sterline's Compound" is harmless and to induce a substantial portion of the purchasing public, because of such erroneous and mistaken belief to purchase respondent ,V. K. Sterline's aforesaid "Hay Fever Treat;ment"
and "Asthma Treatment" and the ·various medicinal preparations of
which said treatments are composed, as aforesaid.
OONCLUSION

The aforesaid acts and practices of the respondents, as herein found,
are all to the prejudice and injury of the public, and constitute unfair and deceptive acts and practices in commerce, within the intent
and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

. This proceeding having been heard by the Federal Trade CommisSion upon the complaint of the Commission, the answers of the re1-i))ondents, and a stipulation as to the facts entered into between the
respondents herein and Richard P. vVhiteley, assistant chief counsel
for the Commission, which provides, among other things, that without
~urther evidence or other intervening procedure the Commission may
Issue and serve upon the respondents findings as to the facts and its
conclusion based thereon and an order disposing of the proceeding,
u,n<} the Commission having made its findings as to the· facts and its
conclusion that the respondents have violated the provisions of the
li'ederal Trade Commission Act.
It i.~ ordered, That respondent, ·w. K. Sterline, his agents, repres~~ntatives, and employees, and that respondents, Mumm, Romer, Robbms & Pearson, Inc., its officers, representatives, agents, and emPloyees, directly or through any corporate or other device, in conJ~ection with the offering for sale, sale or distribution of vV. K. Sterline's "Hay Fever Treatment," consisting of the medicinal preparation
''W. K. Sterline's Compound" and "\V. K. Sterline's "Asthma TreatInent'' consisting of the medicinal preparations, "vV. K. Sterline's
Compound," "\V. K. Sterline's Elixir," and "vV. K. Sterline's KoranR
Powder," and the individual preparations of which the aforesaid
''Hay Fever Treatment" and the aforesaid "Asthma Treatment" are
con11>osed, or in connection with the offering for sale, sale or distribution of any other preparation or combination of preparations,
consisting of substantially similar composition or possessing substantially similar properties, whether represented as a treatment or treatments and under whatever name or names designated, do forthwith
cease and desist from, directly or indirectly.
1. Disseminating or causing to be disseminated any advertisement
Ly means of the United States mails or by any means in commerce,
. a, commerce is defined in the Federal Trade Commission Act, which
. advertl.s~ment represents directly, indirectly or through inference:
A. That respondent "\V. K. Sterline's "Hay Fever Treatment," or
the medicinal preparation "vV. K. Sterline's Compound''
(a) is a cure or remedy for, or posses...,es any therapeutic value
Whatever in the treatment of persons suffering from, hay fever; or
(b) possesses any properties which will be effective in fortifying
the system against, or enable one to avoid, hay fever; or
(c) will check sneezing and discharging from the nose; and
ll. That respondent "\V. K. Sterline's "Asthma Treatment," or the
medicinal preparations "1V. K. Sterline's Compound," "W. K. Ster-
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line's Elixir" or "\V. K. Sterline's Korana Powder," separately, jointly,
or when used in any combination of the one with the other:
(a) is a cure or remedy for, or possesses any t_herapeutic yalue
in the treatment of, asthma in excess of affording mild temporary
x·elief from the paroxysms usually associated with asthma; or
(b) will prevent the return of asthma or restore one to health; or
(c) possesses any therapeutic value in the treatment of bronchitis,
when bronchitis is associated with asthma, in excess of that furnished
by a mild expectorant ;
C. That respondent W. K. Sterline's medicinal preparation "W. J{.
Sterline's Elixir" possesses any therapeutic value in the treatment of
br<:mchitis in excess of that furnished by a mild expectorant, whether
bronchitis is associated with asthma or not.
2. Disseminating or causing to be disseminated any advertisement
of the medicinal preparation "'V. K. Sterline's Compound" by means
of United States mail or by any means in commerce, as commerce is
defined in the Federal Trade Commission Act, which fails to reveal
that said medicinal preparation should not be used by persons suffering from active or latent tuberculosis and that use of said preparation
over a long period of time is likely to cause mental derangement, provided, however, that if the label of said preparation contains a warning
of the potential dangers existing in the said medicinal preparation
as hereinabove set forth, such advertisements need contain only the
cautionary statement: CAUTION, USE ONLY AS DIRECTED ·ON THE LAB£J.,.
3. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to induce,
directly or indirectly, the purchase in commerce, as commerce is defined
in the Federal Trude Commission Act, of \V. K. Sterline's "Hay Fever
Treatment" or of ,V, K. Sterline's "Asthma Treatment," or of the individual medicinal preparations of which each treatment is composed,
which advertisement contains any of the representations prohibited
in paragraph 1 hereof, or which fails to comply with the requirements
!!et forth in paragraph 2 hereof.
It i8 further ordered, That the respondent shall, within 10 days after
service upon them of this order, file with the Commission an interim
report in writing stating whether they intend to comply with this
order, nnd if so, the manner and form in which they intend to comply;
and that, within 60 days after service upon them of ~his order, said
respondents shall file with the Commission a report in writing setting
forth in detail the manner and form in which they have complied
with this order.
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Syllabus
IN THE MATTER OF

NOLAN B. STADLEY, TRADING AS STERLING
APPLIANCE COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket

.qs.p.

Complaint, July 18, 19.p-Decision, Sept. 1!3, 191.1

Where an Individual engaged In interstate sale and distribution of his
"Sterling Short Wave Diathermy"; by means of advertisements dlsserulnuted through the mails(a) Represented that his said device, wben used by the unskilled lay public
in the treatment of self-diagnosed diseases and ailments, by self-application in the home, was a scientific, safe, harmless, and effective means for
the relief, cure, or treatment of rheumatism, arthritis, neuritis, bursitis,
lum!Jago, sciatica, neuralgia, sinus trouble, and colds, painful menstruation,
female disorders, ulcer,;, and innumerable other ailments, and for the
alleviation of pain resulting therefrom, and that its use would have no
ill effects upon the body ;
·
}'acts being the device did not constitute a competent treatment for conditions
of acute inflammation of the nerves, muscles, bursae, or joints, and rheumatic pains associated therewith, but might result, In such cases, in
further swelling of the Inflamed tissues, thereby inct·easlng the congestton
and spreading the Inflammation; short wave diathermy Is contra-Indicated
in all cases of menstruation, pregnancy, gastric ulcers, acute appendicitis,
in areas where there is a pt•ohnble malignancr, and where there is a
hermorrhagic diathesis; use of device in certain cases might cause·
serious injury to health, delay proper diagnosis and treatment, and
-result In severe tissue destruction and burns; use for treatment of pain
in the extremities under certain conditions may lead to gangrene and
even necessitate amputation; and diagnosis by competent medical
authority Is required to determine if diathenny is indicated and method
of treatment which should be prescribed; and
(b) Failed to reveal the facts material In the light ot such representations,
and that use of said device under prescribed or usual conditions might
result In serious and Irreparable injury to healtb, and failed to reveal
conspicuously that it might be safely used only after a competent medical
authority had determined that diathermy was indicated and had prescribed
the treatment, and user had been adequately instructed in the operation
or such device by a trained technician;
With effect of misleading and deceiving a substantial portion of the purchasIng public Into the erroneous belief that such representations were true,
and of inducing it, because of said belief, to purchase his said device
or apvnratus:
lleld, Thut such acts and practices, under the circumstances set forth, were
all to the prejudice and Injury of the public, and constituted unfair and
deceptive acts and practices In commerce.

Jfr. Jame·s L. Baker for the Commi~sion.
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CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Nolan B. Stadlcy,
an individual, trading as Sterling Appliance Co., hereinafter
referred to as respondent, has violated the provisions of the said
act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:
PAR.,\GRAPH 1. Respondent, Nolan B. Stadley, is an individual
trading as Sterling Appliance Co., with his office and principal
place of business at 4203 South Hoover Street, Los Angeles, Calif.,
from which address he transacts business under the above trade
name.
PAR. 2. The respondent is now, and for more than 1 year last
past has been,. engaged in the sale and distribution of a certain
device or apparatus designated as Sterling Short 'Vave DiathermY·
In the course and conduct of his business, the respondent causes
said device or apparatus, when sold, to be transported from his
place of business in the State of California, to purchasers thereof
located in various other States of the United States and in the
District of Columbia.
Respondent maintains and at· all times mentioned herein, has
maintained, a course of trade in said device or apparatus, in com·
merce, between and among the various States of the United States
and in the District of Columbia.
PAR, 3, In the cours& and conduct of his aforesaid business, the
respondent has disseminated and has caused the dissemination of,
false advertisements concerning his said product by the United
States mails and by various other means in commerce, as commerce
is defined in the Federal Trade Commission Act; and respondent
has also disseminated and has caused the dis~mination of, false
advertisements concerning his said product, by various means, :for
the purpose of inducing, and which are likely to induce, directlY
or indirectly, the purchase of his said product in commerce, as
commerce is defined in the Federal Trade Commission Act.
Among, and typical of, the false, misleading, and deceptive state·
ments and representations contained in said false advertisements,
1lisseminated und caused to be disseminated, ns hereinabove set :forth,
by the United States mails, ure the following:
Feel Better Through the use of Sterling Short Wave Di11thermy-For borne
use. Natures way to health.

S'I'ERLING APPLiiANGE, 00.
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Short wave diathermy and its use in the home.

* • •

the older methods

ot application were inefficient, uncertain • • *. These uncertain methods
ot the past have now given way to the modern scientific way-Short Wave
Diathermy, a means of applying beat that overcomes every objection and
enables you to enjoy its many benefits right in your own home. No more trips
to the clinics or tiresome walts for appointments. * • • the simplicity of
operation in Sterling equipment makes possible self-treatment without an attendant. • • • artificial fever will do exactly the same thing that natural
fever does • • *. • • • germs succumb more readily in the presence of
Short waves • • •.
The feature of self-administration of short wave diathermy Is an important
one. • • • two or more treatments may be taken per day as lOng as it Is
necessary if there is a diathermy machine in the home, whereas two or even
one visit per day to the doctor's office can easily be an unnecessary burden
• • on the patient's pocketbook.
. Practical home treatment is easy. The Stet·ling Diathermy machine is espeCially designed for the home. It is comfortable and pleasant, and as safe as
Your electric pad • • *.
Relief immediate and cures rapid. * "' * beneficial results are certain
in such ailments as rheumatism, arthritis, neuritis, neuralgia, sciatica, lumbago,
Prostate trouble, female disorder, bay fever, asthma, bronchitis, tonsilitis, infected wounds, sores, boils, bruises, sprains, aching feet, aching back, aching
teeth, headache, sinus infection-almost any ache or pain. "' "' "' as a curati-ve agent in such other diseases as pneumonia, infantile paralysis, gonorrhea,
8
YPhilis, stomach ulcers and hosts of others. The reason for its curative suc<:>es!;l is * * • Increased antibodies to neutralize toxins, and germicidal
cha racterlstlcs.
Effective metl:•od of applying heat to legs, arms, bead, chest, back, hip and
lower abdominal region.
Its value is marked in such instances as painful menstruation, pelvic cramps,
intestinal cramp!!, gas, urinary retardation from prostatitis, and innumerable
·
other ailments.
It the public is to benefit very generally from such treatment and the wonderful results "' "' *, the machines should be in the homes "' "' "'·
'Ib.e patient Is the best judge of length and frequency 'of treatments. With
a Sterling instrument in your home you are well equipped for the quick allevi8tlon of pain,· aches, inflammation, congestion and the treatment ot other
Unpleasant symptoms that might otherwise lead to dangerous disease.

•

PAR. 4. By the use of the representations hereinabove set forth,
and other representations similar thereto not specifically set out
herein, respondent represents that his device or apparatus, advertised
as Sterling Short ·wave Diathermy, when used by the unskilled
lay public in the treatment of self-diagnosed diseases and ailments
of the human body by individual self-application in the home, is a
Scientific, safe, harmless, and effective means and method for the relief, cure, or treatment o:f rheumatism, arthritis, neuritis, bursitis,
lumbago, sciatica, neuralgia, sinus trouble, and colds, painful menstruation, female disorders, ulcers, and innumerable other ailments,
and for the alleviation of pain resulting therefrom; and that its use
Will have no ill effects_upon the human body.
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The foregoing representations are grossly exaggerat~d, false, and
misleading.
·
PAR. 5. Respondent's device or apparatus, designated as Sterling
Short 'Vave Diathermy, is composed principally of a high frequencY
generator encased in a portable wooden cabinet. The circuit is a
modified Hartley Circuit, two RCA 812 tubes, push-pull, plus the
regular chok~s for proper control and for eliminating interferenC?·
The power to the circuit is furnished by a transformer of appro:nmately 1,200 volts, 160 milliamperes plate supply, 6% 0 volt filament
supply. The output is inductively coupled and tuned with a series
condenser of 50 millimicrofarads and the device may be adjusted
to produce a wave length from 12 to 15 meters, inclusive. The ma:x:imum power output is approximately 140 watts as indicated on the
panel meter. The power is transmitted to the user by 2 insulated
rubber covered conductor pads, varying in size from 2 by 4 inches
to 7 by 9 inches, together with ear and sinus applicators used with
cne of the larger pads. No single high frequency cable is used with
this device. The application to the patient is made usually by plac·
ing the condenser pads in such position that the power may pass
between said condenser pads· through the affected area of the body,
at stated intervals for varying ·periods of time.
The individual self-application o£ said device by the unskilled laY
public in the home, under the conditions prescribed in said advertise·
ment or under such conditions as are customary or usual, will not
accomplish the results claimed by the respondent, and is not a scien·
tific, safe, harmless, and effective means and method to be used by the
unskilled lay public for the relief, cure, or treatment of self-diagnosed
diseases and ailments of the human body, or for the alleviation o£
pain resulting therefrom, and may cause severe electric burns or other
eerious and irreparable injury to health.
The said device does not constitute a competent treatment for con·
ditions of acute inflammation of the nerves, such as neuritis, neuralgia: and sciatica; acute inflammation of the muscles, such as lumbago
and myositis; acute inflammation of the bursae, such as bursitis i
acute inflammation of the joints, such as acute inflammatory arthritis; and rheumatic pains associated with acute inflammatory conditions of the joints, bursae, nerves, and muscles. Such treatment as
aforesaid may result in further swelling of the inflamed tissue,
thereby increasing the congestion of the inflamed part and in spread·
ing the inflammation to adjacent tissue and allowing the absorption
of toxins, when present.
Short wave diathermy is contra-indicated in all cases of menstru·
ation, pregnancy, gastric ulcers, acute appendicitis, in areas where
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t~~re is a probable malignancy, and where there is a hemorrhagic
diathesis.
Furthermore, the use of this device for the relief of pain due to
neuralgia or neuritis, which may often be symptomatic of some deeper,
Underlying disease or cause (such as pains due to tuberculosis
of the joints, syphilis, and other infectious processes, or to tumor or
c~ncer) may cause serious injury to health and also delay proper
diagnosis and treatment.
The application of Sterling Short Wave Diathermy in treating
conditions of acute sinus trouble may result in further increasing
congestion of the mucous membranes of the sinuses, nose, and throat,
and facilitate extension of the infections and increased absorption
of bacterial toxins.
In those areas of the skin where the sense of heat has been lost,
due to injury or impairment of the peripheral nerves, the application
of said device may result in severe tissue destruction and severe
bllrns.
?ancer or tuberculosis or the spine may evidence itself by severe
:Pams in the knees and the application of diathermy by the untrained
layman may delay proper diagnosis and treatment.
The application of this device for the treatment of pain in the
e:ttremities in the presence of advanced blood vessel changes of the
legs or arms, when given in excess dosnge, will cause serious injuries
and may lead to gangrene and necessitate amputation of the legs or
arms.
. There are many diseases and conditions in the treatment of which,
dJathenuy would be contra-indicated. There are other conditions in
'Which the efficacy of diathermy is dependent lipon the method and
duration of its use. In both of these classes of cases, the use of diathermy may aggravate rather than relieve such conditions. Many
conditions, including some of those for which respondent recomtnends this device, are sometimes symptomatic or indicative of underlying systemic disorders for which ~iathermy would have no theraPeutic value and may even be injurious. It would be impossible for
a tnetnber of the lay public to correctly diagnm:;e his ailment or condition or to determine the underlying cause of such disorder. It
'"ould .also be impossible for such person to correctly determine the
Inethod and duration of the use of diathermy. Consequently, the
Use of diathermy requires the diagnosis of the ailment or condition
by a .competent medical authority to determine if diathermy is indicated and the method and duration of treatment which should be
Prescribed.
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P .AR. 6~ In addition to the representations hereinabove set forth,
the respondent has also engaged in the dissemination of false advertisements in the manner above set forth, in that said advertisements
so disseminated fail to reveal all facts material in the light of such
representations or material with respect to consequences which maY
result from the· use of said device or apparatus, under the conditions
prescribed in said advertisement, or under such conditions as are
customary or usual, and fail to reveal that the use of said device
may result in serious and irreparable inj_ury to health.
The said advertisement is further false, as aforesaid,, in that said
advertisement also fails to conspicuously reveal that the device maY
be safely used only after a competent medical authority has determined, as a result of diagnosis, that diathermy is indicated and has
prescribed the frequency and amount of application of such diathermy treatments and the user has been adequately instructed in the
method of operating such device by a trained technician.
PAR. 7. The use by the respondent of the foregoing false, deceptive, and misleading statements and representations with respect to
his device or apparatus, disseminated as aforesaid, has had and no-w
has the capacity and tendency to, and does, mislead and deceive a
substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements, representations, and advertisements are true and induce a portion of the purchasing public, because of such erroneous and mistaken belief, to purchase the
respondent's said device or apparatus.
P .AR. 8. The foregoing acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federa1 Trade Commission Act.
REPORT, FINDINGS .AS TO THE

F .ACTS,

.AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Comm5ssion, on the 18th day of July 1941, issued,
and on the 22nd day of July 1941, served its complaint in this proceeding upon respondent, Nolan B. Stadley, an individual, trading
as Sterling Appliance Co., charging him with the use of unfair and
deceptive acts and practices in commerce in violation of the provisions of said act. On the 8th day of August 1941, respondent filed
his answer, admitting aU the material allegations of fact set forth in
the complaint and waiving all intervening procedure and further
hearing as to said facts. Thereafter, the proceeding regularly came
on for final hearing before the Commission on the complaint and
the answer thereto, and the Commission, having duly considered
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th? matter, and being now fully advised in the premises, finds. t~at
th1s proceeding is in the interest of the public, and makes this Its
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Nolan B. Stadley, is an individual
trading as Sterling Appliance Co., with his office and principal place
of business at 4203 South Hoover Street, Los Angeles, Cali£., from
Which address he transacts business under the above tmde name.
PAR. 2. The respondent is now, and for more than 1 year last past
has been, engaged in the sale and distribution of a certain device
or apparatus designated as Sterling Short ·wave Diathermy.
In the course and conduct of his business, the respondent causes
said device or apparatus, when sold, to be transported from his
Place of business in the State of California, to purchasers thereof
located in various other States of the United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has
:maintained, a course of trade in said device or apparatus, in commerce, between and among the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of his aforesaid business, the
respondent has disseminated, and has caused the dissemination of,
false advertisements concerning his said product by means of the
United States mails and by various other means in commerce, as
commerce is defined in the Federal Trade Commission Act; and respondent has also disseminated, and has caused the dissemination of,
false advertisements concerning his said product, by various means,
for the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of his said product in commerce, as commerce is defined in the Federal Trade Commission Act.
Among and typical of, false, misleading and deceptive statements
and representations contained in said false advertisements, disseminated and caused to be disseminated, as hereinabove set forth, by
means of the United States mails, are the following:

Feel Better Through the use of Sterling Shott Wave Diathermy-For home
Natm·es way to health.
Short wa,·e tliathermy and its use in the home. • * * tlJe older methods
ot application were inefficient, uncertain • • *. These uncertain methods
of the past have now gh·en way to the modern scientific way-Short wave
Diathermy, a means of applying heat that overcomes every objection and
enables you to enjoy Its many benefits right In your own home. No more
trips to the clinic~ or tiresome wnits for appointments. • * * the simplicity
or operation in Sterling equipment makes possible self-treatment without an
tl~>e.
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attendant. • • • artificial fever will d.o exactly the E\&me thing tbat.
natural fever does • • •. • • • germs succumb more readily in the
presence of short waves • • •.
The feature of self-administration of short wave diathermy is an Important
one. • • • two or more treatments may be taken per day as long as It
is necessary if there is a diathermy machine In the home, whereas two or
even one visit per day to the doctor's office can easily be an unnecessarY
burden • • • on the patient's pocketbook.
Practical home treatment is easy. The Sterling Diathermy m.achine lS
especially designed for the home. It Is comfortable and pleasant, and as s11fe
as your electric pad • • •.
Relief Immediate and cures rapid. * • * beneficial results are certain
in such ailments as rheumatism, arthritis, neuritis, neul'!llgia, sciatica, lumbago
prostate trouble, female disorder, hay fever, asthma, bronchitis, tonsilitis,
infected wounds, sores, boils, bruises, sprains, aching feet, aching baek, aching
teeth, headache, sinus infection-almost any ache or pain. • • • us 11
curative agent in such other diseases as pneumonia, infantile paralysis, gonorrhea, syphilis, stomach ulcers and hosts of others. The reason for Its curative
success is • • • increased antibodies to neutrnllze toxins and germicidnl
characteristics.
Effective method of applying heat to legs, arms, head, chest, bn.ck, hip and
lower abdominal region.
Its value Is marked in such Instances as painful menstruation, pelvic cramps,
intestinal cramps, gas, urinary retardation from prostatitis, and innnmPrable
other ailments.
If the public is to benefit very generally from such treatment and tbe
wondPrful results • • •, the machines should be in the homes * • •.
The patient is the best judge of length and frequency of treatments. With II
Sterling Instrument In your home you are well equipped for the quick alleviation of pain, aches, inflammation, congestion and the treatment of other
unpleasant symptoms that might otherwise lead to dangerou;; disease.
PAR. 4. Dy the use of the representations hereinabove set forth,
and other representations similar thereto not specifically set out
herein, respondent represents that his device or apparatus, advertised
as Sterling Short Wave Diathermy, when used by the unskilled lay
public in the treatment of self-diagnosed diseases and ailments of the
human body by individual self-application in the home, is a scientific,
safe, harmless and effective means and method for the relief, cure or
. treatment of rheumatism, arthritis, neuritis, bursitis, lumbago,
sciatica, neuralgia, sinus trouble, and colds, painful menstruation,
female disorders, ulcers and innumerable other ailments, and for the
alleviation of pain resulting therefrom; and that its use will have no
ill effects upon the human body.
The forPgoing representations are grossly exaggerated, false. and
misleading.
PAR. 5. Respondent's device or apparatus, designated ns Sterling
Short 'Vave Diathermy, is composed principally of a high frequency
genemtor encased in a portable woo(len cabinet. The circuit is a
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modified Hartley Circuit, two RCA 812 tubes, push-pull, plus the
regular chokes for proper control and for eliminating interference.
The power to the circuit is furnished by a transformer of approxilhately 1,200 volts, 160 milliamperes plate supply, 6% 0 volt filament
supply. The output is inductively coupled and tuned with a series
condenser of 50 millimicrofarads and the device may be adjusted to
Produce a wave length from 12 to 15 meters, inclusive. The maxi:rnum power output is approximately 140 watts as indicated on the
Panel meter. The power is transmitted tp the user by two insulated
rubber-covered conductor pads, varying in size from 2 by 4 inches to
7 by 9 inches, together with ear and sinus applicators used with one
of the larger pads. No single high frequency cable is used with this
device. The application to the patient is made usually by placing
the condenser pads in such position that the power may pass between
~aid condenser pads through the affected are[). of the body, at stated
Intervals for varying periods of time.
The individual self-application of said device by the unskilled lay
PUblic in the home, under the conditions prescribed in said advertisement or under such conditions as are customary or usual, will not
a.ccomplish the results claimed by the respondent, and is not a scienhfic, safe, harmless and effective means and methods to be used by the
Unskilled lay public for the relief, cure or treatment of self-diagnosed
diseases and ailments of the human body, or for the alleviation of
Pain resulting therefrom, and may cause severe electric burns or other
Serious and irreparable injury to health.
The said device does not constitute' a competent' treatment for conditions of acute inflammation of the nerves, such as neuritis, neuralgia,
nnd sciatica; acute inflammation of the muscles, such as lumbago,
and myositis; acute inflammation of the bursae, such as bursitis;
acute inflammation of the joints, such as acute inflammatory arthritis; and rheumatic pains associated with acute ·inflammatory conditions of the joints, bursae, nerves, and muscles. Such treatment as
aforesaid may result in further swelling of the inflamed tissue,
thereby increasing the congestion of the inflamed part and in spread·
-ing the' inflammation to adjacent tissue and allowing the absorption
of toxins, when present.
Short wave diathermy is contra-indicated in all cases of menstrua·
tion, pregnancy, gastric ulcers, acute appendicitis, in areas where
there is a probable malignancy, and where there is a hemorrhagic
diathesis.
Furthermore, the use of this device for the relief of pain due to
neuralgia or neuritis, which may often be symptomatic of some
del'per, underlying disease or cause (such il.s pains due to tuberculosis
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of the joints, syphilis, and other infectious processes, or to tumor or
may cause serious injury to health and also delay proper
diagnosis and treatment.
The application of Sterling Short Wave Diathermy in treating
conditions of acute sinus trouble may result in further increasing
congestion of the rnncous membranes of the sinuses, nose, and throat,
and facilitate extension of the infections and increased absorption of
bacterial toxins.
In those areas of the skin where the sense of heat has been lost, due
to injury or impairment of the peripheral nerves, the application of
said device may result in severe tissue destruction and severe burns.
Cancer or tuberculosis of the spine may evidence itself by severe
pains in the knees and the application of diathermy by the untrained
layman may delay proper diagnosis and treatment.
The application of this device for the treatment of pain in the extremities in the presence of advanced blood vessel changes of the legs
or arms, when gi,ien in excess dosage, will cause serious injuries and
may lead to gri.ngrene and necessitate amputation of the legs or arms.
Tlu~re are many diseases and cm~ditions in the treatrnent of which,
diathermy would be contra-indicated. There are other conditions in
which the efficacy of diathermy is dependent upo'n the method and
duration of its use. In both of these classes of cases, the use of
diathermy may aggravate rather than relieve such conditions. Many
conditions, including some of those for which respondent recommends his device, are sol'netimes symptomatic or iridicative of underlying systemic disorders for which diathermy would have no therapeutic value and may even be injurious.' It would be impossible
for a member of the lny public to correctly diagnose his ailment or
condition or to determine the underlying cause of such disorder.
It w~uld also be impossible for such person to correctly determine
~ the method and dti.tation of the use of diathermy. Consequently,
the iiSe of diathermy requires the diagnosis of the, ailment or conclition by ai competent medical authority to determine if diathermy is
indicated' and the method and duration of treatn1ent which should
be prescribed.
·
PAR. 6. In addition to the representations hereinabove set. forth,
the respondent has also engaged iii the dissemination of false advm;tisements in the manner above set· forth, in that said advertise"
ments· so disseminated fail to reveal all facts material in the light
of such representations or material with respect to consequences
whicll may result from the use' of said device or apparatus, under
the conditions
prescribed in said advert1sement, oi· under
.
.
.such condicanc~r),
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tions as are customai·y or usual, and fail to reveal that the use of saic1
device may result in serious and irr~pamble injury to health.
The said advertisement is further false, as aforesaid, in that said
advertisement also fails to consP,icuously reveal that the device may
be safely used only after a competent medical authority has determined, as. a result of diagnosis, that diathermy is indicated and
has prescribed. the frequency and amount of applicnti01: · of such
diathermy treatments and the user has been adequately 'instructed
in the method of operating such device by a trained. technician.
PAR. 7. The use by the responde.nt of the foregoing false, deceptive, and misleading statements and representations with respect"
to his device or apparatus, disseminated as aforesaid, has. had and
now has the capaeity and tendency to, and does, mislead and deceive
n, sub~tantial portion of the. purchasing public into the; erroneous and
mistaken belief that such statements, representations, and advertisements are true and induce a. portion of the purchasing public, because of such erroneous and mistaken belief, to purchase the re- ·
spondent's said device or apparatus.
CONCLUSION

The foregoing acts and practices of the respondent, as herein found
arc all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade· Commission upon the complaint of the Commission and the answer of
the rcsporident, in which answer the respondent admits all the matel"ial ~tllegations of fact set. forth in said complaint and states that
he waiv6s all intervening. procedure and further hen ring as to said
l':~cts, and the Commission having made its findings. as to the facts
n.nd its conclusion that said respondent has violated the pr~visions
1lf the Federal Trade Commission Act.
,
ft.is ordered, That the respondent, Nolan B. Staclley, an individual,
tJ·admg as Sterling Appliance Co., or trading under any other nnme
or· narnes, his representatives, agents, and employees,, directly or
~~:~ot~gh any c01·por~te ~r ot.her devic.e, in c?nnection ~vith the offer~ng
s.tle, sale, or chstnbut.wn of Jus device advertised as Sterlmg
hort Wave Diathermy, or any other device of substantially similar
const
· 'n tc t"10n, w 11ether sold under the same name or any other namu

S
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or names, do forthwith cease and desist from directly or indirectly:
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act,
which advertisement represents, directly or through inference, that
respondent's device when used by the unskilled lay public constitutes
a scientific, safe, harmless and effective means or method for the
relief, cure or treatment of:
Rheumatism, arthritis, neuritis, bursitis, lumbago, scia~ica, neural·
gia, sinus trouble and colds, painful menstruation, female disorders,
ulcers or innumerable other ailments, or for the alleviation of pain
resulting therefrom;
ur which advertisement fails to reveal that the unsupervised use of
said device by persons not skilled in the diagnosis, analysis, a_nd
methods of treatment of disease may result in serious and irreparable
. injury to health.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing, or which is likely to
induce, directly or indirectly, the purchase in commerce, as "com·
merce" js defined by the Federal Trade Commission Act, of said
device, which advertisement contains any of the representations pro·
hibited in paragraph 1 hereof; or which advertisement fails to reveal
that the unsupervised. use of said device by persons not skilled in
the dingnosis, analysis, and methods of treatment of disease maY
result in serious and irreparable injury to health.
It is further ordered, That the respondent shall, within 10 days
after service upon him of this order, file with the Commission an
interin1 report in writing stating whether he intends to comply with
this order, and, if so, the manner and form in which he intends to
comply, and that within (lO days after service upon him of this order,
said respondent shall file with the Commission a report in writing
setting forth in detail the manner and form in which he has complied
with this order.
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IN

THE

MATTER

OF

THE THOMAS PAGE MILL COMPANY, INC., AND
PIEDMONT WHOLESALE GROCERY COMPANY
(:OMPLAINT, FINDINGS, AND ~RDER IN REGARD TO THE ALLEGED VIOLATION
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket

4~86.

Complaint, Aug.

~9,

1940-Decision Oct. 1, 1941

'Where a corporation engaged in the mllling and interstate sale and. dlstrlbu·
tion of flour, during a certain period selling large quantities to a wholesale
grocery company, 88 percent of the outstanding stock of which was owned
by three individuals engaged as Minetree Brokerage Co., and which was
p served in an executive capacity by one of the threeaid, on such sales, during said period, a brokerage fee of 20 cents a barrel
to said three lndlvlduals, who, in the transactions In question, were the
agents of said grocery company and acted in fact for it:
Held, That in so paying and granting such brokerage fees, it violated the proVIsions of section 2 (c) of the Clayton Act, as amended by the Robinson·
Patman Act.

Mr. P. 0. Kolinski for the Commission.
Doran, Kline, Oosgrove, Jeffrey&: Russell, of Topeka, Kans., for
~homas Page Mill Co., Inc.
·
Mr. William T. Powers, of Piedmont, 1\Io., for Piedmont Whole1lale Grocery Co.
t!\

CoMPLAINT
The Federal Trade Commission having reason to believe that the
Parties respondent named in the caption hereof, hereinafter more
P~rticularly designated and described, since June 19, 1936, have
\'J.olated, and are now violating, the provisions of subsection (c) of
section 2 of the Clayton Act (U. S. C., title 15, sec. 13) as amended
the Robinson-Patman Act, approved June 19, 1936, hereby issues
lts complaint, stating its charges with respect as follows:
PARAGRAPH 1. Respondent, The Thomas Page Mill Co., Inc., is
a corporation organized and existing under and by virtue of the
laws of the State of Kansas, with its principal office and place of
business located at Norris and Quincy Streets, Topeka, Kans. This
respondent is engaged in the milling, distribution, and sale of flour.
PAR. 2. Respondent, Piedmont 'Vholesale Grocery Co., is a corPoration organized and existing under and by virtue of the laws
'Of the State of Missouri, with its principal office and place of business
lecated at Piedmont, Mo. This respondent is engaged in the general
Wholesale merchandise business,

?sr

435526m--42--vol.S3----91

1438

"FEDERAL TRADE COMMISSION DECISIONS
Findings

33F. T.C..

PAR. 3. In the course and conduct of its business as aforesaid, since
June 19, 1936, respondent, The Thomas Page Mill Co., Inc., has been
and is now selling flour to purchasers located in various States of
the United States, and causing said merchandise to be shipped and
distributed by it to said purchasers located in various States of th:
United States, and particularly in the States of Nebraska, Missouri,
and Kentucky. One of said purchasers to whom respondent sells
and ships said merchandise is the respondent, Piedmont "Wholesale
Grocery Co.
Since June 19, 1936, in the course of making such sales of said
merchandise in commerce, respondent, The Thomas Page Mill Co.,
Inc., has engaged in the practice of paying brokerage fees and
granting allowances or discounts in lieu of brokerage upon such
purchasers by buyers for their own account, including the Piedmont
·wholesale Grocery Co., and said respondent Piedmont "\Vholesale
Grocery Co. has received and accepted allowances or discounts in
lieu of brokerage upon its purchases of merchandise from respondent
The Thomas Page Mill Co., Inc.
PAR. 4. The paying of brokerage fees and granting of allowanceS
in lieu thereof by respondent, The Thomas Page Mill Co., Inc., to
buyers upon their purchases · as aforesaid, and the receipt and
acceptance of such brokerage fees or allowance in Jieu thereof by
said respondent Piedmont Wholesale Grocery Co. upon its pur·
chases from respondent The Thomas Page Mill Co., Inc., in the
manner and form hereinabove set forth, is in violation of the pro·
visions of subsection (c) of section 2 of the act described in the
preamble hereof.
REPonT, FINDINGS

As

TO THE FACTS, AND OnDER

Pursuant to the provisions of an act of Congress approved Octo~er
15, 1914, entitled "An Act to supplement exist,ing laws against
unlawful restraints and monopolies, and for other purposes'' (the
Clayton Act) , as amended by an act of Congress approved June 19~
1936 (the Robinson-Patman Act-U. S. C., Title 15, sec. 13), the
Federal Trade Commission, on August 29, 1940, issued. its complaint
which was subsequently served in this proceeding upon the parties
respondent named in the caption hereof, charging them with violat·
ing the provisions of subsection (c) of section 2 of said Clayton Act
as amended. On September 16, 1940, respondents filed their answers
to the complaint. Thereafter, a stipulation was entered into by
respondent The Thomas Page Mill Co., Inc., whereby it was stipulated and agreed that a statement of facts signed and executed by said
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respondent, and \V. T. Kelley, Chief Counsel for the Federal Trade
Commission subject to the approval of the Commission, may be
taken as th; facts in this proceeding in lieu of testimony in support
of the charO'es
stated in the complaint or in opposition thereto,
,._
and that the Commission may proceed upon said statement of facts,
to make its findings as to the facts and its conclusion based thereon,
and enter its order disposing of the proceeding without the presentation
of arcrument or the filinO'
of briefs. Thereafter, this proceed•
0
Ing regularly came on for final hearing before the Commission on
said complaint, the answers of respondents, and the stipulation
entered into by respondent The Thomas Page Mill Co., Inc., said
stipulation having been approved, accepted and filed: And the
Commission, having duly considered the same and being now fully
advised in the premises, is of the opinion that subsection (c) of
section 2 of the Clayton Act as amended by the Robinson-Patman
:\ct, has been violated by one of the respondents, and makes this
lts findings as to the facts and its conclusion drawn therefrom.
~

FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Piedmont 'Wholesale Grocery Co., is a
corporation organized and existing under and by virtue of the laws
of the State of Missouri, with is principal office and place of business located at Piedmont, Mo., and is engaged in a general wholesale
merchandise business.
Pan, 2. The charges in the complaint against respondent Piedmont
Wholesale Grocery Co., are denied by this respondent in its answer
and are not supported by any evidence in the record.
Pan. 3. Respondent The Thomas Page .Mill Co., Inc., hereinafter
referred to as "respondent," is a corporation organized and existing
'Under and by virtue of the laws of the State of Kansas, with its
Principal office and place of business located at Topeka, Kans. Respondent is engaged in the milling, sale, and distribution of flour
to purchasers located in various States of the United States, and
;auses said flour to be shipped and distributed to purchasers located
1U various States of the United States, and particularly in the States
of Nebraska, Missouri, and Kentucky.
PAn, 4. From March 19, 1938, to November 10, 1939, respondent
sold and shipped large quantities of flour to the Poplar Bluff Wholesale Grocery Co., located at Poplar Bluff, Mo. On such sales of
flour respondent paid a brokerage fee of 20 cents per barrel to T. A.
Ward, Carr \Vard, and Wilma Ward, trading as Minetree Brokerage
Co. During said period of time the brokerage so paid amounted

to $1,578.25.
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'PAR. 5. During the period from March 19, 1938, to November 10,
1939, T. A. Ward and Wilma ·ward owned 88 percent of the outstanding capital stock of the [Poplar Bluff Wholesale Grocery Co.,
and Carr "\Vard rendered services of an executive nature to said
Poplar Bluff Wholesale Grocery Co. These individuals, trading
under the name of Minetree Brokerage Co., in the transactions of
sales of flour by the respondent to the Poplar Bluff Wholesale Gro·
cery Co. during the period from March 19, 1938, to November 10,
1939, were the agents, and acted in fact for and on behalf of the
Poplar Bluff Wholesale Grocery Co.
CONCLUSION

Respondent The Thomas Page Mill Co., Inc., in paying and granting brokerage fees of 20 cents per barrel to T. A. Ward, Carr 1Vard,
and Wilma 'Ward, trading as :Minetree Brokerage Co., upon purchases
of flour for the Poplar Bluff "\Vholesale Grocery Co., in interstate
commerce, as set forth in the foregoing findings as to the facts,
violated the provisions of section 2 (c) of the Clayton Act as amended
by the Robinson-Patman Act.
There being no evidence to sustain the charges of the complaint
against respondent Piedmont Wholesale Grocery Co., the complaint
against this respondent should be dismissed.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of respondent The Thomas Page ~!ill Co., Inc., and respondent Piedmont
Wholesale Grocery Co., and a stipulation as to the facts entered into
between respondent The Thomas Page Mill Co., Inc., and 1V. T.
Kelley, Chief Counsel for the Commission, which provides, among
other things, that without further evidence or other intervening
procedure ihe Commission may issue and serve upon respondent
The Thomas Page Mill Co., Inc., findings as to the facts and conclusion based thereon and an order disposing of the proceeding, and
the C01_nmission having made its findings as to the facts and conclusion that said respondent The Thomas Page Mill Co., Inc. has violated the provisions of section 2 (c) of the Clayton Act as amended
by the Robinson-Patman Act, approved June 19, 1936 (U. S. C.,
title 15, sec. 13) ;
It is ordered, That respondent The Thomas Page Mill Co., Inc.,
its officers, representatives, agents, and employees, in ~onnection with
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the sale of flour in co~m€rce as "commerce" is defined in the Clayton
Act, do forthwith cease and desist from paying or granting anything
of value as a commission, brokerage, or other compensation, or any
allowance or discount in lieu thereof to any purchaser on or in connection with purchases for such purchaser's account or to an agent,
~epresentative or other intermediary therein where such intermediary
Is acting in fact for or in behalf, or is subject to the direct or indirect
control, of such purchaser of respondent's goods.
It is furthe'l' ordeTed, That the respondent The Thomas Page Mill
Co., Inc., shall within 60 days after service upon it of this order,
file with the Commission a report in writing setting forth in detail
the manner and form in which it has complied with this order.
It is further oTdered, That the complaint herein be, and the same
hereby is, dismissed as to respondent Piedmont 'Wholesale Grocery Co.
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IN THE M:ATI'ER OF
JOHN H. DAVIS AND DALE S. DAVIS, TRADING AS
NORMANDIE ET CIE
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLJWED VIOLATION'
OF SEC. l5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3341.

Complaint, Feb. 26, 1938-Decision, Oct. 6, 1941

Where two individuals engaged In the manufacture of perfumes and kindred
products, and in competitive interstate sale and distribution thereof:
directly or by implication( a) Represented that their products were mal.le or compounl.led In France and
Imported into the United States in finished form and ready for use.
through such statements on labels and cartons of their perfume as "Nor·
mandie et Cie--Pois de Senteur-Parls, France," "Parfums--Normandie-Paris," "Qualite Superleure," and "True Flower Fragrances-Made in
France," and through prominently displaying, in small folders enclosed
with each vial of perfume, the worl.ls "Paris" and "France" and the statement "Imported True Flower Fragrances"; and
(b) Represented thereby and through such statements, on letterheads and
·Invoices following their trade name "Normandie et Cie," as "11 Rue deS
Champs Asnieres, pres Paris, France.· U. S. Sales Division: 92 1\Iaple- .
wood Street, Watertown, (Boston), Massachusetts," that they had a place
of business in France where such products were manufactured;
Facts being that their perfume was domestically made by them through im·
porting ft·om France certain perfume essences or compounds in bulk, to
which they added domestic· alcohol, the latter substance making up about
7G percent of the finished product; their bottles and cartons and the
ul.lvertising mutter included therewith were made in the United States, and
all their operations were carried on in this country;
\Vith tentlency and capacity to mislead and deceive a substantial portiOtl
of the purchasing public into the erroneous and mistaken belief that their
products were those preferretl perfumes manufactured or compounded
in France and Imported into the United States, and to cause it to purchase
su!Jstantlal quantities of their product because of such belief, and with
result that trade was diverted unfairly to them from their competitors,
many of whom do not misrepresent their products or the place of origin
thereof:
Held, That such acts and, practices, under the circumstances set forth, were
all to the prejudice of the public and competitors, and constituted unfair
methods of competition in commerce.

Before },/r, Edward E. Reardon, trial examiner;
!lfr. Charles S. Oow for the Commission.
},/r. DavidS. Grant, },Jr. /larry Ehrlich and lfalsh & Walsh, of
Boston, 1\Iass., for respondent~.
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CoMPLAINT
Pursuant to the provisions of an act of Congress approved September 26 1914 entitled "An Act to create a Federal Trade Com. . to' define' its powers and duties, and for other purposes," the
missiOn,
Federal Trade Commission, having reason to believe that John H.
DaviS, an individual, and Dale S. Davis, an individual, trading as
Normandie et Cie, hereinafter referred to as respondents, have been
and are using unfair methods of competition in commerce, as "c·omlherce" is defined in said act, and it appearing to said Commission
~hat a proceeding by it in respect thereof would be in the public
Interest, hereby issues its complaint stating its charges in that respect
as follows : .
PARAGRAPH 1. Respondents, John H. Davis and Dale S. Davis,
are individuals trading under the name and style of Normandie et
Cie, with their principal office and place of business located at 92
Maplewood Street, ·watertown, Boston, Mass. Respondents are now,
~nd for ~orne time last past have been, engaged in the business o£
1
lhporting certain oils and ingredients used in the manufactu.re of
~erfumes and of similar products and of manufacturing the same
-Into perfumes which respondents sell and distribute throughout
the various States of the United States.
PAR. 2. Said respondents being engag~d in business as aforesaid,
cause said products, when sold, to be transported from their office and
Principal place of business in the State of Massachusetts to purehasers thereof located at various points in States of the United States
other than the State from which such shipments are made and in
the District of Columbia. Respondents now maintain a constant
current of trade in commerce ·in said products manufactured, distributed and sold by them between and among the various States
of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their said business respond~nts are now, and have been, in substantial competition with other
Individuals, and with .corporations and firms likewise engaged in the
business of selling and distributing perfumes in commerce between
and among the various States. of the United States and in the
District of Columbia.
.
.
PAn. 4. In the course and conduct of their business as hereinabove
Uescribed, certain of . respondents' perfume products so sold bear
1abels, tags, and markings purporting to describe and refer to the
Place of origin or manufacture of said products, as follows:
Respondents' perfume product designated "Sweet Pea" bears a
sticker, on which appears the wording "Normandie et Cie-Pois de
Senteur--Paris, France." Around each vial of perfume is wrapped
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a folder printed in French and English describing the product with
the words "Paris, France" prominently displayed, as well as the
words, "Imported True Flower Fragrance," appearing thereon. The
carton containing the vial and folder above described has printed
thereon the following words :
Parfums Normandie-Paris

Said carton also depicts flowers followed by the words :
Pols de Senteur Sweet Pea,

and
Qua lite Superleure ;
True Flower Fragrances Made ln Ft·ance

Letterheads and invoices distributed by respondents bear the fol~
lowing statements:
Suel Inventeur et Fabricant Du Celebre
Parfums "Secrets of the Flowers"
NORMANDIE ET CIE

11 Rue de Champs
Asnieres Pres Paris. France
U. S. Sales Division : 92 Maplewood
Street. Watertown, (Boston) Mass.

The use of such statements, as herein set out, by respondents serve
as representations that respondents' products are manufactured or
compounded in France; that said products are imported into this
country finished and completed for ·use, and that respondents have
an office and place of business at 11 Rue de Champs, Asnieres, Paris,
France. In truth· and in fact, said products are not manufactured
in Paris or in France and are not made up or compounded into the
finished or completed articles in Paris or in France, but are com·
posed of certain oils and ingredients compounded or mixed by re·
spondents with domestic alcohol, and bottled and packaged in the
United States of America. Respondents do not have an office or
place of business at 11 Rue de Champs, Asnieres, near Paris, France.
PAR. 5. There is a preference on the part of the buying public
for goods, wares, and merchandise which are manufactured in foreign
countries and imported into the United States; and this is particu·
larly true regarding perfumes manufactured in Fra:r;J.ce, and such
goods so manufactured and imported command and bring from the
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Purchasing public higher prices in the markets of the United States
than domestic perfumes of the same nature and description.
PAn. 6. The foregoing statements on tags, labels, and invoices made
by respondents in designating and describing their products and the
source of origin and place of manufacture had and now have a
tendency and capacity to, and do, mislead a substantial part of
the purchasing public into the erroneous and mistaken belief that
the products are of foreign manufacture, and are imported from
l!'rance into the United States. Further as a direct consequence of
the mistaken and erroneous beliefs induced by the representations
of respondents, a number of the consuming public purchased a sub'
stantial volume of respondents' products.
As a result, trade in sai~ commerce has been unfairly diverted to
:respondents from their competitors who actually import into the
't!nited States from foreign countries perfumes manufactured in for:Jgn countries, or ·who manufacture or compound perfumes and simiar products in this country for sale to the buying public and who
truthfully represent and advertise the place of origin and quality
of their products.
. PAn. 7. Th.e acts and practices of respondents are all to the preju~hce of the public and respondents' competitors, and constitute unfair
lnethods of competition in commerce within the intent and meaning
of section 5 of an act of Congress, approved September 26, 1914,
entitled "An Act to create a Federal Trade Commission, to define its
Powers and duties, and for other purposes."
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on February 26, 1938, issued and
subsequently served its complaint in this proceeding upon the respondents, John H. Davis and Dale S. Davis, individuals trading as
:Normandie et Cie, charging them with the use of unfair methods
Q£ competition in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing .of respondents'
answers thereto, testimony and other evidence in support of the
allegations of the complaint were introduced by Charles S. Cox,
attorney for the Commission, and in opposition thereto by respondent
John II. Davis, before Edward E. Reardon, a trial examiner of the
Commission theretofore duly designated by it, and such testimony
and other evidence were duly recorded and filed in the office of the
Commission. Thereafter, the proceeding regularly came on for final
hearing before the Commission on the complaint, answers, testimony,
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and other evidence, report of the trial examiner upon the evidenC6
and exceptions thereto, and brief in support of the complaint (respondents not having filed brief and oral argument not having been
requested); and the Commission, having duly considered the matter
and being now fully advised in the premises, finds that this proceeding is in the interest of the public and makes this its findings as t~
the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. The respondents, John H. Davis and DaleS. Davisr
are individuals trading under the name Normandie et Cie, with their
principal office and place of business located at 92 Maplewood Street,
'Vatertown, Boston, Mass. Respondents are now, and for more than
6 years last past have been, engaged in the manufacture, sale, and
distribution of perfumes and kindred products.
PAR. 2. Respondents cause, and for more than 6 years last past
have caused, their products, when sold, to be transported from their
place of business in the State of Massachusetts to purchasers thereof
located in various other States of the United States and in the District of Columbia. Respondents maintain, and at all times mentioned
herein have maintained, a course of trade in their products in coDlmerce among and between the various States of the United States
and in the District of Columbia.
PAR. 3. In the course and conduct of their business the respondents
are now, and at all times mentioned herein have been, in substantial
competition with other individuals and firms, and with corporations,
engaged in the sale and distribution of perfumes in commerce among
and between the various States of the United States and in the
District of Columbia.
PAn. 4. In the course and conduct of their business and for the
purpose of promoting the sale of their products, the respondents use
various names, legends, and statements purporting to be descriptive
of their products and of the place of origin or manufacture of such
products. For example, the label on respondents' perfume designated
"Sweet Pea" bears the wording "Normandie et Cie-Pois de Senteur
Paris, France." The carton in which this perfume is displayed and
sold to purchasers bears, in addition to the foregoing legend, the
~urther legends, "Parfums-Normandie-Paris," "Qualite Superieure," and "True Flower Fragrances-Made in France." Substantially similar legends appear on the labels and cartons used by
respondents for other varieties of their perfumes. Respondents also
enclose with each vial of perfume a small folder or circular on which
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the words "Paris" and "France" are prominently displayed. This
folder also bears the statement "Imported True Flower Fragrances."
. Letterheads and invoices used by the respondents bear the followIng statements :
Sue] Inventeur et Fabricant Du Celebre Parfums "Secrets of the Flowers"
NORMANDIE ET CIE

11 Rue des Champs
Asnleres, pres Paris, France
U. S. Sales Division: 92 Maplewood Street, Watertown, (Boston,) 1\Iassachusetts

. PAR. 5. Through the use of the foregoing legends and statements
and others of a similar nature, the respondents represent, directly
or by implication, that their products are manufactured or com?orinded in France and are imported into the United States in finIshed form and ready for use; and that respondent!? have a place of
business in France where such products are manufactured.
PAR. 6. The Commission finds that the respondents import from
France certain perfume essences or compounds in bulk, and then add
to such materials domestic alcohol. The imported essences constitute
approximately 25 percent of the finished perfume product, while
the alcohol constitutes approximately 75 percent of the finished
Product. After the manufacture of the perfume has been completed
by the addition of the alcohol, the respondents bottle the perfume
in new bottles or containers and then proceed to sell it to retail
dealers, who in turn resell it to the public. All of the bottles in which
the perfume is packaged are manufactured in the United States, and
this is true also of the cartons in which the bottles are enclosed.
Likewise, the advertising matter enclosed in the cartons is prepared
and printed in the United States.
Respondents do not have a place of business in France or any
other country outside the United States. All of the respondents'
business operations, including the manufacture of their perfumes,
are carried on in respondents' place of business near Boston, Mass.
PAR. 7. The Commission therefore finds that the representations
:made by the respondents with respect to their products and the place
of origin thereof, as set forth in paragraphs 4 and 5 hereof, are
false, misleading, and deceptive.
PAR. 8. The Commission further finds that there is a marked preference on the part of a substantial portion of the purchasing public
in the United States for perfumes which are manufactured or compounded in FL"unce and imported into the United States.
PAR. 9. The acts and practices of the respondents have the tendency
and capacity to mislead and deceive a substantial portion of the
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purchasing public into the erroneous and mistaken belief that respondents' products are manufactured or compounded in France and
imported into the United States, and the tendency and capacity to
cause such portion of the public to purchase substantial quantities
of respondents' products as a result of such erroneous and mistaken
belief. In consequence thereof trade has been diverted unfairly to
the respondents from their competitors, many of whom do not misrepresent their products or the place of origin thereof.
CONCLUSION

The acts and practices of respondents as herein found are all to
the prejudice of the public and of respondents' competitors, and
constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE .AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of respondents, testimony, and other evidence taken before Edward E. Reardon,
trial examiner of the Commission theretofore duly designated by it,
in support of and in opposition to the allegations of the complaint,
report of the trial examiner upon the evidence, and exceptions thereto,
and brief in support of the complaint (respondents not having filed
brief and oral argument not having been requested); and the Commission, having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondents, John H. Davis and Dale S.
Davis, individually and trading as Normandie et Cie, or trading
under any other name, their representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution in commerce, as "commerce" is defined in the Federal Trade Commission Act, of their
perfumes and kindred products, d9 forthwith cease and desist from:
1. Using the terms "Paris," "France," "Made in France," or "Imported" to designate or describe products which are made or com·
pounded in the United States, or otherwise representing that such
products are manufactured in or imported from France or any other
foreign country: Provided, however, That the country of origin of
the various ingredients of such products may be stated when immediately accompanied by a statement that such products are made or
compounded in the United States.
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2. Using any French or other foreign words or terms to designate
or describe products made or compounded in the United States, unless
there appear in connection and conjunction therewith other words in
English clearly stating that such products are made or compounded
in the United States.
3. Using the words "11 Rue des Champs, Asnieres, pres Paris,
France" or "U. S. Sales Division" in connection with respondents'
trade name, or otherwise representing that respondents have a place
of business in France or in any country other than the United States.
4. Representing in any manner whatsoever that products which are
made o~ compounded in the United States are made in or imported
from countries other than the United States.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
Which they have complied with this order.
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THE MATTER OF

CLAIROL, INC., AND JOAN GELD, LEON A. SPILO, AND
MORRIS GELB
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

DocTcet 8615.

Complaint, Sept. 80, 1988-Decision, Oct. 8, 1941

Where three individuals engaged, through a corporation, since dissolved, which
they controlled, in the competitive interstate sale and distribution of
hair dyeing preparations which they designated generally as "Clairol,"
and more specifically as "Instant Clairol" and "Progressive Clairol"; in
advertisements in circulars, leaflets, display cards and other advertising
material distributed among retailers and beauty shops, and by them
among the pur<~ha-sing public, and also through extensive advertisements
in trade journals and in advertisements which said individuals inserted
in newspapers, or caused to be Inserted therein. by dealers and beauty
shopg; directly or by implication( a) Represented that their said products were not hair dyes, but preparations
which reconditioned and supplied nourishment to the hair, and restored
the natural or youthful color thereof, imparting thereto color which was
permanent; facts being said preparations were shampoos which contained
certain dyeing ingredients and their effect on the color of the hair was
due solely to such ingredients, they were Incapable of reconditioning the•
hair or restoring the natural or youthful color thereof, and their effect
was not permanent, since they served only to color the hair to which
applied and had no effect upon new hair, and they were incapable of
supplying nourishment to the hair; and
(b) Represented that said preparations were harmless and safe for use, and
were made or compounded in Paris, France, and that as many as 12
million treatments thereof had been used in America in 1 year; facts being
said "Instant Clairol" contained paratolylene diumine, and would result
in irritation or rash to uset·s allergic to such coal tar derivative, and
blindness might r~>sult from its use for dyeing eyelashes or eyebrows; said
preparations were compounded in the United States and not In Paris, France;
and the actual number of treatments used in America in 1 year was not
in excess of 1,500,000 ;
With tendency and capacity to mislead and deceive a substantial portion of
the purchasing public into the erroneous and mistaken belief that such.
representations were true, and to cause such portion of the public, because
of said belief, to purchase substantial quantities of their preparations, and
with result of diverting substantial trnde to them from their competitors,
among whom are those who do not misrepresent their products:
Held, That such acts and practices, under the circumstances set forth, were
to the prejudice of the public and competitors, and constituted unfair
methods of competition in commerce and unfair and deceptive acts and
practices therein.

Before Mr. Edward E. Reardon, trial examiner.
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Mr. John M. Russell for the Commission.
Mr. John 1Vattawa, of "\Vashington, D. C., for respondents.
CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and. by virtue of. the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Clairol, Inc., a corPoration, and Joan Gelb, Leon A. Spilo, and Morris Gelb, individuals, hereinafter referred to as respondents, have violated the
Provisions of the said act, and it appearing to the Commission that a
Proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent, Clairol, Inc., is a corporation organized,
e:x:isting and doing business under and by virtue of the laws of the State
Q£ New York, and respondents, Joan Gelb, Leon A. Spilo, and Morris
~elb, individuals, are president, vice president, and secretary, respectively, thereof. The individual respondents have dominant control
of the advertising policies and business activities of said corporate
respondent, and all of said respondents have cooperateJ. each with the
other and have acted in concert in doing the acts and things hereinafter
alleged. Respondents' office and principal place of business is located
at 1321Vest Forty-sixth Street, in the city of New York, State of New
York.
PAR. 2. Respondents now are, and for more than two years last past
have been, engnged in the business of compounding and soliciting the
sale of and selling, directly and through retail dealers and salesmen,
two hair dyeing preparations, both generally known as Clairol and
each specifically known as Progressive Clairol and Instant Clairol,
respectively. Respondents cause said products, when sold, to be transPorted from their place of business in the State of N"ew York to purchasers thereof located in other States of the United States and in the
District of Columbia. Respondents maintain, and at all times mentioned herein have maintained, a course of trade in saiJ. Clairol preparations in commerce between and among the various States of the
Dnited States, and in the District of Columbia.
PAR. 3. In the course and conduct of their said business, respondents
are in active and substantial competition with other corporations and
individuals and with partnerships and firms engaged in the sale and
distribution of similar products in commerce between and among the
Various States of the United States and in the District of Columbia.
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Among such competitors there are many who do not make any misrepresentations or false statements concerning the qualities and properties of their respective products and of their effectiveness when used.
PAR. 4. In the course and conduct of their said business and for the
purpose of inducing the purchase of said Clairol preparations by members of the ·purchasing public, respondents, by means of statements in
radio broadcasts, advertisements inserted in magaziiies, trade jour'nals,
display cards, bulletins and in other printed matter distributed among:
the trade and locally used by it in advertising said products and
through other advertising media circulated generally throughout the
United States, have made and are making many representations,
directly and indirectly, as hereinafter stated, concerning the qualities
and effectiveness of said Clairol preparations.
Among and typical of said representations made by the respondents
are the following:
Clairol is not a dye.
Don't dye your: hair-Clairolit.
Clairol does not contain the harsh metallic salts that dyes contain.
I can't use common old-fashioned dyes. I can't use anything but Clairol

..

•.

Clairol • • • reconditions, obliterates the gray • • •.
Something effective, yet not a dye • • • colors white or gray hair com·
pletely, permanently in one treatment.
Naturally with Clairol • • • your hair regains and retains its youth.
• • • restore it to its youthful beauty and endow it with all the shimmering
loveliness of its original and natural shade.
• • • the trained technician will apply these corrective oils to your hair and
scalp and as these nourishing unguents are deeply absorbed by the hair shaft and
follicles the Clairol tints • • • Imparts color that Is permanent.
Clairol Baby, yes, sir, her hair is ev'ry girl's de-si-re.
Clairol • • • harmless way to beauty.
Clairol • • • safe 'enough to bathe ln.
Last year In .America alone twelve million of Clairol shampoo tint treatments
were used.
:Mury of ~aris presents Clairol. It is • • • absolutely safe.

All of said statements, together with similar statements appearing:

in respondents' advertising literature and in and through other said
advertising media, purport to be descriptive of respondents' said
Clairol hair dyeing preparations and of their effectiveness when used.
In all of their advertising literature, and through other means, respondents, directly or indirectly by implication, insinuation or otherwise, through statements and representations herein set out and otherstatements of similar import and effect, represent: By advertising Progressive and Instant Clairol as merely Clairol, that all of their claims.
concerning both are applicable to each of said preparations. That
they are not dyes. That they do not contain the harsh, metallic·
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salts that dyes contain. That they recondition and restore hair to
its natural and youthful color and loveliness. That they contain
beneficial oils nnd unguents which nourish the hair, as they are deeply
absorbed by the hair shaft and follicles. That they permanently
color white, gray or other shades of hair. That Instant and Progressive Clairol are both absolutely harmless and safe to use. That even
every girl should prefer her hair colored with Clairol to its own
llatural color. That 12 million Clairol shampoo tint treatments are
llsed annually in America alone. That respondents have an office
and place of bpsiness in Paris, France, where said Clairol preparations
are made.
PAR. 5. The above-mentioned representations, implications, and insinuations used by the respondents in the manner above described in
connection with the offering for sale and selling of said Clairol preparations are false,· misleading, and deceptive. In truth and in fact
Progressive and Instant Clairol are both dyes, or shampoos containing
dyes. The statement that they do not contain the harsh, metallic
salts dyes contain is therefore unwarranted. They do not recondition
or restore hair to its natural or youthful color and loveliness. They
contain no beneficial oils and unguents, and have no properties which
in any way nourish or benefit the hair. Neither of said preparations
Permanently colors white, gray or other shades of hair, new hair
growing out thereafter will not be colored thereby. Instant Clairol
is not harmless but dangerous when used by persons unable to pass a
certain physical test, written notice of which is required by law in
New York City to be stated on each bottle sold there. Every girl's
hair will not be improved by using either of respondents' said products. The implication that 12 million Clairol shampoo tint treat:rnents are used annually in America alone is a gross exaggeration
and vastly exceeds the number of such treatments used here. None
of the respondents has any office or place of business in Paris, France,
~nd said Clairol preparations are not made there but are compounded
In New York.
PAR. 6. The true facts are that there is nothing which will recondition or restore hair to its natural or youthful color. There is no
known product which, when externally applied, will nourish the hair
or hair shaft and follicles, or correct the cause of gray or faded
hair or do more than impart color to existent hair. The slightest
growth of the hair shows the natural color thereof and thus
announces and proclaims that a hair dye has been used which accentuates lines and wrinkles and usually makes the face look hard.
PAR. 7. Each and all of the false and misleading statements and
representations made by the respondents in describing their said prod435526m--42--vol.S8----92
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ucts and their effectiveness when used, as hereinabove set out, were
a~d are calculated to, and have had and now have a tendency and
capacity to mislead and deceive a substantial portion of the purchas·
ing public into the erroneous belief that all of said representations are
true. As a direct result of this erroneous and mistaken belief a
number of the consuming publi~ have purchased a substantial vol·
ume of respondents' products, with the result that trade has been
diverted unfairly to respondents from competitors likewise engaged
in the business of distributing and selling similar preparations who
truthfully advertise their respective products and th,e effectivene:s
thereof when used. As a result thereof, injury has been done, and IS
now being done, by respondents to competition in commerce among
and between the various States of the United States and in the District
of Columbia.
PAR. 8. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and of
respondents' -competitors, and constitute unfair methods of compe·
tition and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on September 30, 1938, issued and sub·
sequently served its complaint in this proceeding upon the respond·
ents, Clairol, Inc., a corporation, and Joan Gelb, Leon A. Spilo, and
Morris Gelb, individuals, charging them with the use of unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondents'
answer thereto, testimony and other evidence in support of the alle·
gations of the complaint were introduced by John M. Russell, attorneY
for the Commission, and in opposition thereto by John 1Vattawa,
attorney for respondents, before Edward E. Reardon, a trial examiner
of the Commission theretofore duly designated by it, and such testi·
mony and other evidence were duly recorded and filed in the office
of the Commission. Thereafter, the proceeding regularly came on for
final hearing before the Commission on the complaint, answer, testi·
mony and other evidence, report of the trial examiner upon the ev~
dence and the exceptions thereto, briefs in support of and in opposl·
tion to th0 complaint, and oral argument; and the Commission, baV·
ing duly considered the matter and being now fully advised in tl~e
premises, finds that this proceeding is in the interest of the pubhC
and makes this its findings as to the facts and its conclusion drawn
therefrom.
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1. For approximately seven years prior to November 4,
l940, respondent Clairol, Inc. was a corporation organized, existing,
~nd doing business under and by virtue of the laws of the State of
ew York. The individual respondents, Joan Gelb, Leon A. Spilo,
and Morris Gelb, were president, vice president, and secretary, respectively, of the corporate respondent. They had dominant control
?f the business activities and practices of the corporation, including
lts advertising policies and practices. The office and principal place
~f business of all of the respondents was located at 132 'Vest FortySixth Street, New York City, N.Y.
. ~n October 14, 19-±0, a new corporation was organized by the
~ndiViclual respondents, such corporation being organized under the
aws of the State of Connecticut and being known as Clairol, Incorrorated. The individual respondents were the sole incorporators of
he new corporation and constitute its board of directors. They
110
• ld the same· official positions in the new corporation as they held
~~·the ?ld cor~)oration, Joan ~elb bein¥ president, Leon A. Spilo
-Ing VIce president, andl\Iorns Gelb bemg secretary.
The new corporation, Clairol, Incorporated, was organized for the
iurpose of taking! over the business formerly conducted by Clairol,
nc., respondent herein. On October 31, 1940, respondent Clairol,
1
· ~c ..transferred to Clairol, Incorporated, all of its business and
P 1YSlcal assets, which were moved to the new corporation's principal
1
)1 ace of business in Stamford, Conn. On November 4, 1940, respond~
ent Clairol, Inc. was dissolved .
• PAn. 2. Prior to November 4, 1940, the respondents were engaged
~n the sale and distribution of cert~in hair dyeing preparations des~inated generally as "Clairol" and more specifically designated as
th n.stant ClairoP' -and "Progressive Clairol." Respondents cau,-;ed
h e~r preparations, when sold, to be transported from their place of
· Usmess in the State of New York to purchasers thereof located in
~~rious other States of the United States and in the District of Colum. Ia. Respondents maintained a course of trade in their preparations
~n commerce among and between the Yarious States of the United
tates and in the District of Columbia.
PAR. 3. In the course and conduct of their business, the respondents Were in active and substantial competition with other corporations
nnd individuals and with firms and parhwrships engaged in the sale
a~d distribution, in commerce among and between the various States
? the United States and in the District of Columbia, of preparations
~ntended for the same purposes as those for which respondents'
reparations were intended.
PARAGRAPH
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PAR. 4. In the course and conduct of their business and for the
purpose of promoting the sale of their preparations, the responde~ts
have advertised their preparations by means of circulars, leaflets, d1:·

play cards and other advertising material distributed among retail
dealets and beauty shops, and through such agencies among members
of the purchasing public. Respondents have also advertised e:s:t~n
sively in trade journals and have inserted advertisements in dailY
newspapers, or have caused such advertisements to be inserted in such
papers by dealers and beauty shops. Among and typical of the state-,
ments and representations which have appeared in respondents
advertisements and advertising material are the following:
Clairol is not a dye.
Don't dye your hair-Clah·ol it.
Clairol does not contain the harsh metallic salts that dyes contain.
I can't use common ohl-fashioned dyes. I can't use anything but
Clairol • • •.
Clairol • • • reconditions, obliterates the gray • • •.
Something effective, yet not a dye • • • colors white or gray bair cmupletely, permanently in one treatment.
•
Naturally wit~ Clalrol • • • your ba!r regains and retains its youth.
• • • restore it to its youthful beauty and endow it with all the shi!liDler·
ing loveliness of its original and natural shade.
• • • the trained technician will apply these corrective oils to your bait
and scalp and as these nourishing unguents are deeply absorbed by the )lair
shaft and follicles the Clairol tint • • • imparts color that is permanent.
·
Clairol * • • harmless way to beauty.
Clairol • • • safe enough to bathe in.
l\Iury ot Paris presents Clairol. It Is • • • absolutely safe.
Last year in America alone twelve million of Clnirol shampoo tint treatiilents
were used.

PAn. 5. Through the use of these statements ·and representatio~s
and others of similar import, the respondents have represented, dl·
rectly or by implication, that their preparations are not hair dyes;
that the preparations recondition the hair, and restore the natural or
youthful color of the hair; that the color imparted to the hair by the
use of the preparations i~ permanent; that the preparations supplY
nourishment to the hair; that the preparations are harmless and sa.fe
for use; that the preparations are made or compounded in Purls,
France; and that as many as 12 million treatments of the prepara·
tions have been used in America in 1 year.
PAR. 6. The Commission finds that respondents' preparations are
shampoos which contain certain dyeing ingredients. The effect pro·
uuced upon the color of the hair through the use of the preparnti~ns
is due solely to such dyeing ingredients. The preparations are Ill·
capable of reconditioning the hair or restoring the natural or youth·
ful color of the hair. Nor is the effect produced by the preparations

CLAIROL, IKC., ET AL.

1450

1457

Order

P~r:rnanent, as the preparations serve only to color the hair to which
t~ey are applied, and have no effect upon new hair. The preparations are incapable of supplying nourishment to the hair .
. 'l'he Commission further finds that the preparation Instant Clairol
13
not in all cases harmless or safe for use, as it contains the drug
Phratolylene diamine, a coal tar derivative, and in those cases where
; e.us~r is allergic to such drug, the use of the preparation will result
Irritation or rash. In no event should the preparation be used
or dyeing the eyelashes or eyebrows, as blindness may result. The
Preparations are not made or compounded in Paris, France, but are
~~rnpounded in the United States. The number of treatments of
Ae P~eparations represented by respondents as having been used in
~ rn:rica in 1 year is grossly exaggerated. The actual number was
:not In excess of 1,500,000.
PAR. 7. The Commission therefore finds that the representations
~ade by the respondents with respect to their preparations, as set
0
~h in paragraphs 4 and 5 hereof, are misleading and deceptive.
AR. 8. The Commission further finds that the use by the respond~~tsho~ these misleading and deceptive represent~tions wi.th respect
d t. eir preparations has the tendency and capacity to mislead and
receive a substantial portion of the purchasing public into the erthneous and mistaken belief that such representations are true, and
> e tendency and capacity to cause such portion of the public to
1
s ~rchase substantial quantities of respondents' preparations as a rell t of such erroneous and mistaken belie£. As a result substantial
•rade has been diverted to the respondents from their competitors,
urnong whom are those who do not misrepresent their products.

t

t

CONCLUSION

t

~

0

'r~e acts
t

and practices of the respondents as herein found are all

~ prejudice of the public and of respondents' competitors, and

1lonshtute unfair methods of competition in commerce and unfair and
i:ceptive acts and practices in commerce within the intent and meang of the Federal Trade Commission Act.
ORDER TO OEASE AND DESIST

Jn''r~is

proceeding having been heard by the Federal Trade Comspiss~n Upon the complaint of the Commission, the answer of re:n on ents, testimony and other evidence taken before Edward E.
n~~~on, .trial examiner of the Commission theretofore duly desig'('orn b.y It, in support of and in opposition to the allegations o£ the
P1amt, report of the trial examiner upon the evidence, and ex-
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ceptions thereto, briefs in support of and in opposition to the co~·
plaint, and oral argument; and the Commission having made 1ts
findings as to the facts and its conclusion that the respondents have
violated the provisions of the Federal Trade Commission Act.
It is ordered, That said individual respondents, Joan Gelb, Leon A.
Spilo, and Morris Gelb, their representatives, agents, and employ~es,
directly or through any corporate or other device, in connection wit~
the offering for sale, sale and distribution in commerce, as "commerc~
is defined in the Federal Trade Commission Act, of their cosmetiC
preparations designated generally as "Clairol" and more specificallY
designated as "Instant Clairol" and "Progressive Cla.irol," or ~nY
other preparations of substantially similar composition or possessingsubstantially similar properties, whether sold under the same names
or under any other names, do forthwith cease and desist from:
1. Representing that said preparations are not hair dyes.
2. Representing that said preparations recondition the hair, or
restore the natural or youthful color of the hair.
·r·
3. Representing that the effect produced upon the color of the hal
by the use of said preparations is permanent.
.
4. Representing that said preparations supply nourishment to the
h~~
.
5. Representing that said preparations are made or compounded lD
France.
6. Representing that the number of treatments of said preparationf>
used by the public is greater than is the fact.
7. Representing that said preparation Instant Clairol is harmless
or safe for use.
.
It is further ordered, That said individual respondents shall, withiD
60 days after service upon them of this order, file with the Commissi~D
a report in writing setting forth in detail the manner and form IIl
which they have complied with this order.
. d
The corporate respondent, Clairol, Inc., having been dissolv~ r
It is further ordered, That this proceeding be, and it hereby is, dis~
missed as to said corporate respondent.
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IN THE MATI'ER OF

DAVID L. SILVER AND 0. C. COLWES, T:&ADING AS KAY'S
CUT RATE AND AS KAY'S CUT RATE DRUGS
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE .ALLEGED VIOLATION
OF SEC. I! OF AN .ACT OF CONGRESS .APPROVED SEPT. 26, 1914

Docket 4510.

Complaint, May !"1, 1941-Decision, Oct. 14, 1941

'Where two Individuals engaged In interstate sale and distribution of various
lllediclnal preparations; In advertisements through the mails, in newspapers,
circulars, and other advertising literature, directly and by lmpllcation(a) Represented that their "ll!adame Bea's Capsules" constituted a competent
and effective treatment for delayed, unnatural, and suppressed menstruation,
and that it was safe and harmless, through such statements as "Modern
'Women: Harmless prescription delayed periods. Don't be alarmed over
delayed unnatural suppressed periods, Madame Bea's Capsules sold at
Kay's Cut-Rate";

F'acts being that said product was not a competent or effective treatment for
such ailment, and was not safe or harmless, in that it contained the drugs
ergot, oil of savln, aloin, and hellebore in quantities sufficient to cause·
gastro-intestinal distm·bances and excessive congestion and hemorrhage of
the pelvic organs; where used to interfere with the normal course of pregnancy, might result in uterine infection causing blood poisoning; might also
Produce a severe circulatory condition by constriction of the blood vessels
and contraction of the Involuntary muscles, tending to cause abortion, and
Inight result In severe poisonous effects upon the human system, in some
instances resulting in loss of limbs or other serious and irreparable injury
to health ; and
(b) Failed to reveal facts material in the light of representations in such
advertisements, and that the use of said preparation, under prescribed or
usual conditions, might cause aforesaid disturbances and serious and lrrepW· arable Injury;
lth capacity and tendency to mislead and deceive a substantial portion of the
Purchasing public into the erroneous and mistaken belief that their said
Preparation possessed properties which It did not in fact possess, and ·that
it Was safe and harmless when such was not the fact, and to cause such
PUblic to buy substantial quantities of said preparation, as a result of such
belief:
11
eld, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and deceptive acts and practices in commerce.

Mr. William L. Taggart for the Commission.
McGinnis & Mann, of Beckley, ,V, Va., for respondents.
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CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that David L. Silver and
0. C. Colwes, trading under the names of Kay's Cut Rate and Kay's
Cut Rate Drugs, hereinafter referred to as respondents, have violated
the provisions of said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAGRAPH 1. Respondents are individuals operating under the
laws of the State of West Virginia with their principal office and
place of business in Beckley, ·w. Va. Kay's Cut Rate and Ka_y's
Cut Rate Drugs are trade names used by respondents in the operatiOn
of their said business.
PAR. 2. Respondents are now and for more than one year las~ ~as~
have been engaged in the sale and distribution of various mediclna
preparations. Among the various preparations sold and distributed
by the respondents is a drug preparation advertised and sold as
":Madame Dea's Capsules."
Respondents cause their said preparati~n. when sold, to be tr~n~
ported from their place of business in the State of West Virg~nlB
to purchasers thereof located in various other States of the Unite~
States and in the District of Columbia. Respondents maintain, a~
at all times mentioned herein have maintained, a course of trade 10
their said preparation in commerce between and among .the varioUS
States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertisemen~s
concerning their said product by the United States mails and by var\
ous other means in commerce, as commerce is defined in the Federad
Trade Commission Act; and respondents have also dissemjnated an
are now disseminating, and have· caused and are now causing th:
dissemination of, false advertisements concerning their said pro~U~'
by various means, for the purpose of inducing and which are hke {
to induce, directly or indirectly, the purchase of thejr said prod~C
in commerce, as commerce is defined in the Federal Trade Com~IS·
sion Act. Among and typical•of the false, misleading, and decep~ve
statements and representations contained in said false advertise·
ments, disseminated and caused to be dissemjnated as hereinabove
set forth, by the United States mails, by ad~ertisemcnts in news·
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Papers, and by circulars and other advertising literature, are the
followin~:
Modern Women/ Harmless prescription delayed periods. Don't be alarmed
over delayed unnatural suppressed periods. Madame Bca's Ca-psules sold at
K.ay's Cut-Rate,

.

.
PAR. 4. Through the use of the foregoing statements and represen-

tations, and others of similar import not specifically set out herein,
~he respondents represent and have represented, directly and by
Implication,· that their preparation designated as "Madame Bea's
Capsules" constitutes a competent and effective treatment for delayed,
?nnatural, and suppressed menstruation, and that sa.id preparation
Is safe and harmless.
PAR. 5. The foregoing representations are grossly exaggerated,
f~Ise, and misleading. In truth and in fact, respon<lents' preparation is not a competent or effective treatment for delayed, unnatural,
or suppressed menstruation. Moreover, said preparation is not safe
or harmless, as it contains the drugs ergot, oil of savin, aloin, and
?e!Iebore in quantities sufficient to cause serious ~nd irreparable
InJury to health if said preparation is used under the conditions
Prescribed in said advertisements or under such conditions as are
customary or usual.
· . Such use of said preparation may result in gastro-intestinal
disturbances, such as catharsis, nausea, and vomiting, with pelvic congestion, congestion of the uterus. leading to excessive uterine hemorl'~age, and in those cases where said preparation is used to interfere
~Ith the normal course of pregnancy, such use may result in uterine
lllfection, with extension to other pelvic and abdominal structures
ana even to the blood stream, causing the condition known as
septicemia or blood poisoning.
Such use of said preparation may also produce a severe circulatory
cond·t·
· of
h l Ion by the constriction of the blood vessels, and contractiOn
t. e involuntary muscles, often with poisonous effect upon the human
system, and tending to cause abortion in some instances, and may
:esuit in severe toxic conditions such as hemorrhagic, diarrhea and
~~ some instances producing a gangrenous condition o£ the lower
llnbs, resulting either in possible loss of limbs or in other serious
and irreparable injury to health.
6. The advertisements disseminated by the respondents con·
8
Itute false advertisements for the further reason that they fail to
~Vea~ facts material in the light of the representations contained
erem, and fail to reveal that the use of said preparation under the
~?nditions prescribed in said advertisements, or under such condi·
tons as are customary or usual, may cause gastro-intestinal dis-
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turbances and excessive congestion and hemorrhage of the pelvic
organs, and in the case of pregnancy may cause uterine infection and
blood poisoning.
PAR. 7. The use by the respondents of the aforesaid false, misleadin(}', and deceptive statements and representations with respect to
their said preparation, disseminated as aforesaid, ·has had, and now
has, the capacity and tendency to mislead and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that respondents' preparation possesses properties which it
does not in fact possess, and that said preparation is safe and harm-.
less, when such is not the fact, and the capacity and tendency to
cause the purchasing public to purchase substantial quantities of
respondents' preparation as a result of such belief.
PAR. 8. The aforesaid acts and practices of the respondents as
herein alleged are all to. the prejudice and injury of the public, and
constitute unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.
~

.

REPORT, FINDINGs AS TO THE FAcTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on May 27, 1941 issued, and on :May
29, 1941 served its complaint in this proceeding upon David L. Silver
and 0. C. Colwes, individually, and trading as Kay's Cut Rate and
as Kay's Cut Rat~ Drugs, charging them with the use of unfair
and deceptive acts and practices in commerce within the intent and
meaning of said act. After the issuance of said cor.1plaint and
the filing of respondents' answer, the Commission, by order entered
herein, granted respondents' motion :for permission to withdraw said
answer and to substitute therefor an answer admitting all the material allegations of fact set forth in said complaint and waiving all
intervening procedure and :further hearing as to said facts, which
substitute answer was duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing
before the Commission upon the said complaint and substitute answer, and the Commission, having duly considered the matter and
being now fully advised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom.
FINDIXGS AS TO THE FACTS

PARAGRAPH 1. Respondents are individuals operating under the
laws of the State of 'Yest Virginia, with their principal office and
place of business in Beckley, W. Va. Kay's Cut Rate and Kay's
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·Cut Rate Drugs are trade names used by respondents in the opera·
tion of their said business.
PAR. 2. Respondents are now and for more than one year last past
have been engaged in the sale and distribution of various medicinal
preparations. Among the various preparations sold and distributed
by the respondents is a drug preparation advertised and sold as
"''Madame Bea's Capsules."
·
Respondents cause tll.eir said preparation, when sold, to be trans·
ported from their place of business in the State of West Virginia
to purchasers thereof located in various other States of the United
Stat~s and in the District of Columbia.
Respondents maintain,
and at all times mentioned herein have maintained, a course of trade
in their said preparation in commerce between and among the vari·
ous States of the United States and in the District of Columbia.
PAR. 3. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertise·
ments concerning their said product by the United States mails and
by various other means in commerce, as commerce is defined in the
Federal Trade Commission Act; and respondents have also dissemi·
nated and are now disseminating, and have caused and are now caus·
ing the dissemination of, false advertisements concerning their said
product, by various means, for the purpose of inducing and which
.are likely to induce, directly or indirectly, the purchase of their said
.product in commerce, as commerce is defined in the Federal Trade
Commission Act. Among and typical of the false, misleading and
deceptive statements and representations contained. in said false
.advertisements, disseminated and caused to be disseminated as hera.
inabove set forth, by the United States mails, by advertisements in
newspapers, and by circulars and other advertising literature, are
the following:
Modern lVo:m.en/ Harmless prescription delayed J'('rlods. Don't be nlarm~>d
over delayed unnatural suppressed periods. Madame Bca's Capsules sold
.at Kay's Cut-Rate.

4. Through the use of the foregoing statements and rep·
resentations, and others of similar import not specifically set out
herein, the respondents represent and have represented, directly
and by implication, that their preparation designated as "Madame
Bea's Capsules" constitutes a competent and effective treatment for
delayed, unnatural and suppressed menstruation, and that said
preparation is safe and harmless.
PAR. 5. The foregoing representations are grossly exaggernted,
false and misleading. In truth and in fact, respondents' preparaPAR.
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tion is not a competent or effective treatment for delayed, unnaturalt
or suppressed menstruation. Moreover, said preparation is not safe
or harmless, as it contains the drugs ergot, oil of savin, aloin, and
hellebore in quantities sufficient to cause serious and irreparable
injury to· health if said preparation is used under the conditions
prescribed in said advertisements or under such conditions as are
customary or usual.
Such use of said preparation may result in gastro-intestinal disturbances, such as catharsis, nausea, and vomiting, with pelvic congestion, congestion of the uterus, leading to excessive uterine hem·
orrhage, and in those cases where said preparation is used to interfere
with the normal course of pregnancy, such use may result in uterineinfection, with extension to other pelvic and abdominal structures
and even to the blood stream, causing the condition known as septicemia or blood poisoning.
Such use of said prepara.tion may also produce a severe circulatory
condition by the constriction of the blood vessels, and contraction
of the involuntary muscles, often with poisonous effect upon the
human system, and tending to cause abortion in some instances, and
may result in severe toxic conditions such as hemorrhagic diarrhea ·
and in some instances producing a. gangrenous condition of the lowerlimbs, resulting either in possible loss of limbs or in other serious and
irreparable injury to health.
PAR. 6. The advertisements disseminated by the respondents constitute false advertisements for the further reason that they fail to
reveal facts m~terial in the light of the representations contained
therein, and fail to reveal that the use of said preparation under theconditions prescribed in said advertisements, or under such conditions as are customary or usual, may cause gastro-intestinal disturbances and excessive congestion· and hemorrhage of the pelvic organs,
and in the case of pregnancy may cause uterine infection and blood
poisoning.
PAR. 7. The use by the respondents of the aforesaid false, misleading and deceptive statements and representations with respect to
their said preparation, disseminated as aforesaid, has had, and now
has, the capacity and tendency to mislead. and deceive a substantial
portion of the purchasing public into the erroneous and mistaken
belief that respondents' preparation possesses properties which it
does not in fact possess, and that said preparation is safe and hann·
less, when such is not the fact, and the capacity and tendency to cause
the purchasing public to purchase substantial quantities qf respondents' preparation as a result of such belief.
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CONCLUSION

The aforesaid acts and practices of the respondents as herein found
are all to the prejudice and injury of the public, and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning ofthe Federal Trade Commission Act.
ORDER TO CE.;\SE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of the
respondents, in which answer the respondents admit all of the material
allegations of fact set forth in said complaint, and state that they
waive all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and its
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondents David L. Silver and 0. C. Colwes,
individually, and trading as Kay's Cut Rate and as Kay's Cut Rate
Drugs, or trading under any other name or names, their representatives, agents and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale or distribution of
their medicinal preparation known as Madame Bea's Capsules, or any
other medicinal preparation or product of substantially similar composition or possessing substantially similar properties, whether sold
under the same name or any other name, do forthwith cease and desist
from directly or indirectly :
1. Disseminating or causing to be disseminated any advertisement
by means of the United States mails, or by any means in commerce,
as "commerce" is defined in the Federal Trade Commission Act,
which advertisement represents, directly or by implication, that said
preparation constitutes a competent or effective treatment for delayed,
unnatural or suppressed menstruation, or that said preparation is safe
or harmless; or which advertisement fails to reveal that the use of said
preparation may cause gastro-intestinal disturbances and excessive congestion and hemorrhage of the pelvic organs, and in cases of pregnancy
may cause uterine infection and blood poisoning.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing or which is likely to indue?,
directly or indirectly, the purchase in commerce, as "commerce'.' IS
defined in the Federal Trade Commission Act, of said preparatiOn,
Which advertisement contains any of the representations prohibited in
paragraph 1 hereof, or which advertisement fails to reveal that the
use of said preparation may cause gastro-intestinal disturbances and
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excessive congestion and hemorrhage of the pelvic organs, and in cases
of pregnancy may cause uterine infection and blood poisoning.
It is further ordered, That respondents shall, within 10 days after
service upon them of this order file with the Commission an interim
report in writing, stating whether they intend to comply with this order, and, if so, the manner and form in which they intend to comply;
and that within 60 days after the service of this order, respondents
shall file with the Commission a report in writing setting forth in
detail the manner and form in which they have complied with this
order.
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IN THE

MATTER OF

POWER & GANG MOWER MANUFACTURERS' ASSOCIATION, COLDWELL LAWN MOWER COMPANY, JACOBSEN
:MANUFACTURING CO:MPANY, MILBRADT l\IANUFACTURING COMPANY, MOTO MOWER COMPANY, TORO
MANUFACTURING COMPANY, IDEAL POWER LAWN
MOWER COMPANY, OUTBOARD MOTORS CORPOHATION, ROSEMAN TRACTOR MOWER · COMPANY, AND
ECLIPSE LAWN l\IOWER COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 01<' .AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket S689.

Complaint, Jan. 19, 1939-Dec:ision, Oct. 15, 1941

Where an association of manufacturers of power or gang mowers or both, whose
combined sales approximated from 65 to 85 percent of the total sales of
such equipment, of which, it appeared, a large part was sold to agencies
of the Federal Government; following the abandonment of the N. n.. A.
code of fair competition for tile industry, which carried into effect many
of the practices previously established by said association and included
provision for filing of prices and strict adherence thereto as filed, various
restrictive rules relating to marketing, uniform cash discounts and establishment of trade-in allowances which were not to be excPeded, and in order
"to salvage such provisions of the power and gang mower code as were
found of value under theN. R. A."(a) Provided for the filing of prices with the association and the furnishing
of copies to all known members of the industry, and also for uniform cash
discounts and uniform guarantees to purchasers; and prohibited the sale of
any product at any other price or discount than those set forth in such
published price sheets;
(b) Prohibited members from repurchasing or taking in trade any product of
the industry, or granting credit or allowances therefor, in amounts in excess
of those set forth in the trade-in allowance schedule adopted by the association, and published, in difl'erent years, a "lllue Book" fixing trade-in
allowances for various makes, models, and years, which were less, it appeared,
than the average actual value of the equipment concerned;
(c) Established a uniform rate of discount to be granted to agencies of the Federal Government and, where price was the only factor considered, undertook
to place their various models, which were not identical and prices of which
ordinarily were not t11e same, on an absolute price parity; anu(d) Organized distributors, In order more fully to efrectuute such association
and member policies in various territories In the United Stutes, including,
pnrtleulurly, four large cities, and frequPntly met with such dealrr organizations, and exerted pressure upon dealers to secure compliance with their
said policiPs, Including observance of established prices, discounts, and
trade-In allowances, and avoidance of price cutting;
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With result that such agreements for maintenance of filed prices, for standard
discounts and terms to the more Important classes of purchasers, and for
uniform trade-in allowances, resulted, in substance, in stabllizatlon of the
prices of their products; prices to government units were enhanced and,
during existence of their N. R . .A. Code, an executive order permitting 15
• percent discount in sales to the Government was, through understanding, disregarded; organization of dealer groups and participation in the conduct
thereof aided in more effectively reflecting to consumers the effects of said
agreements; and effect of said various agreements, acts, and practices was
to unduly and unreasonably restrict and restrain competition in the sale
of their products; to hinder and prevent competition between and among
them, and enhance the prices of their products to the consuming. public, and
otherwise deprive the public of the benefits which would flow from normal
competition:
Held, That such acts and practices were all to the prejudice of the public, had
a dangerous tendency to, and did, hinder and prevent competition in the sale
and distribution of power and gang mowers in commerce, and constituted
unfair methods of competition.

Before Mr. Edward E. Reardon, trial examiner.
Mr. Lynn 0. Paulson for the Commission.
Cassedy & Northrop, of Newburgh, N. Y., for Coldwell Lawn
Mower (;o.
Bartlwl & Bugbee, of Detroit, Mich., for Motor Mower Co.
Van Fossen & Van Fos8en, of Minneapolis, Minn., for Toro Manufacturing Corp. and Ideal Power Lawn Mower Co.
Butzel, Levin & lVinston, of Detroit, Mich., for Outboard Motors
Corp.
Miller, Gorham, lVescott & Adam8, of Chicago, Ill., for Roseman
Tractor Mower Co.
Ramsay, Bull & Yost, of Morrison, Ill., for Eclipse Lawn Mower Co.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Power and Gang
Mower Manufacturers' Association, Coldwell Lawn Mower Co.,
Jacobsen Manufacturing Co., Milbradt Manufacturing Co., Moto
l\Iower Co., Toro Manufacturing Co., Ideal Power Lawn Mower Co.,
Outboard Motors Corporation, Roseman Tractor Mower Co., and
Eclipse Lawn Mower Co., hereinafter referre<l to as respondents,
have violated the provisions of said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
~he public interest, hereby issues its complaint, stating its charges
m that respect as follows:
PARAGRAPU 1. Respondent, Power and Ganrr Mower Manufacturers'
Association, hereinafter referred to as resp~ndent association, is a
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voluntary unincorporated association comprised of the respondents
named in paragraP.h 2 hereof, all of whom are engaged in the manufacture, sale, and distribution of power lawn mowers. Its principal
office is in the city of Chicago, State of Illinois. It was organized
in December 1932 or thereabouts by the respondents named in paragraph 2 hereof as a trade association, for the promotion of the interests
of its members, and since its organization has so acted. The activities
of its members hereinafter described were and have been and are being
carried out through and under the supervision, and by means of,
said respondent association.
PAR. 2. The following respondents are corporations organized,
existing and doing business under and by virtue of the laws of the
States hereinafter mentioned and with their principal places of
business in the cities hereinafter mentioned, to wit:
State of Incorporation

Name of respondent

Coldwell Lawn Mower Oo ........................ New York ................ ..
Jacobsen
anufRCturing Co
-------- .... --------Milbradt M
Manufacturing
Co..
.....................
.. WM[~~~~~~:::·. ----=·----------------_-_-__·
Moto Mower Co .... ------------------------------ Michigan .. ----------------Toro Manufacturing Co ........................... Minnesota.----------------Idee.! Power Lawn Mower Co ..................... Michigan .. ----------------Out board Motors Corporation........... ---------- Delaware ...... ____ ....... ..
Roseman Tractor Mower Co ...................... IIIinols .................... ..
Eclipse Lawn Mower Co ............................... do .................... ..

Principal place of
business
Newbur~h. N.Y.
Racine, Wis.
St. Louis, Mo.
Detroit, Mich.
Minneapolis, Minn.
Lansing, Mich.
Milwaukee, Wis.
Evanston, Dl.
Prophetstown, Ill.

PAR. 3. The respondents named in paragraph 2 hereof are now
and since their respective organizations have been engaged in the
manufacture, at their respective places of business, of power lawn
mowers and in the sale thereof. In the course and conduct of their
businesses, all the said respondents for more than 6 years last past
have caused and still cause such power lawn mowers when sold by
them to be transported in commerce from their respective places of
business, to, into, and through various States of the United States
other than the States in which they respectively have their places
of business, to the purchasers in such other States and in the District
of Columbia. The number of power lawn mowers manufactured and
sold by the said respondents constitutes and at all times since 1931
has constituted substaqtially all of the power lawn mowers manufactured in the United States and sold therein. Many purchasers
of power lawn mowers have no regular source of supply thereof excepting from said respondents, and since 1931 have had no regular
source of supply of power lawn mowers excepting from said respondents. An important class of purchasers of power ]awn mowers
:from the said respondents consists of cities and otlwr munieipalitil's,
4:\;)::'i:!G'"
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State governments and divisions thereof, the Federal Government
and divisions thereof, and State and Federal inst~tutions. The said
respondents were, prior to 1932, in competition with one another as
to discounts, terms and conditions of sale in the sale of power lawn
mowers between and among the various States of the United Sta~s
and in the District of Columbia, and but for the combination, agreement, understanding, and conspiracy hereinafter described, said respondents would have been at all times since 1931, and would now
be, in such competition with one another.
PAR. 4. ln or about December 1932, the respondents named in paragraph 2 hereof, for the purpose of eliminating among themselves
competition as to discounts, terms, and conditions of sale, entered
into and have since carried out and are still carrying out, through
and by means of respondent association, an agreement, combination~
understanding 1 and conspiracy among themselves to fix and maintain,
and by which they have fixed and maintained, uniform discounts,
terms, and conditions of sale in selling power lawn mowers in commerce between and among the various States of the United States and
in the District of Columbia. Pursuant to and for the purpose of
carrying out the aforesaid agreement, combination, understanding,
and conspiracy, said respondents have done, among other things, the
following:
(a) By agreement among themselves have fixed and maintained
list prices at which each of the said respondents would sell and have
E>Old power lawn mowers manufactured by it.
(b) By agreement among themselves have fixed and maintained
and have adhered to and still adhere to schedule of uniform trade-in
allowances for used po·wer lawn mowers.
(c) By agreement among themselves have fixed and maintained
uniform discounts, terms, and conditions of sale.
(d) By agreement among themselves have fixed and maintained
and still fix and maintain uniform discounts to be, and which have
been and are, allowed to their respective distributors.
(e) By agreement among themselves have .filed and still file with
respondent association schedules of prices, discounts, terms, and
conditions of all sales.
(f) By agreement among themselves ha"\"e not deviated and do not
deviate from prices, discounts, terms, and conditions of sale .filed
with respondent association.
. ~g) By agreement among themselYes have organized in various
?Ibes of t?e. United States local distributors of power lawn mowers
mto associatiOns for the purpose of maintaining the prices, uniform
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discounts, and terms and conditions of sale fixed as hereinbefore
described.
(h) By agreement among themselves have allocated territories and
prospective customers to certain of the said respondents, to the exclusion of the other of said respondents, the latter agreeing not to
solicit sales nor to sell in such territories and to such customers 1
which such agreements have been and are being c-arried out.
PAn. 5. The acts and practices of the respondents as herein alleged
are all to the prejudice of the public; have a dangerous tendency t(}
and have actually hindered and prevented competition as to discounts,
terms and conditions of sales, territories of sale, and customers
between and among respondents in the sale of power lawn mowers
in commerce within the intent and meaning of the Federal Trade
Commission Act; have placed in respondents the power to control
and enhance prices; have created in the respondents a monopoly in
the sale of power lawn mowers in such commerce; have unreasonably
restrained such commerce in power lawn mowers, and constitute unfair methods of competition in commerce within the intent and
meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on January 19, 1939, issued and sub~(:'quently served its complaint upon respondents Power and Gang
Mower Manufacturers Association, a voluntary unincorporated association, Coldwell Lawn Mower Co., Jacobsen Manufacturing Co.,
Milbradt Manufacturing Co., 1\loto-l\Iower Co., Toro Manufacturing
Co., Ideal Power Lawn Mower Co., Outboard l\Iotors Corporation,
Roseman Tractor Mower Co., and Eclipse Lawn Mower Co., corporations, charging them with combination and conspiracy in restraint of
trade in violation of the provisions of said act.
After the issuance of said complaint and the filing of answers by
several of respondents, t~timony and other evidence in support of the
allegations of said complaint were introduced by an attorney for the
Commission and in opposition thereto by attorneys for several of the
l"Pf;pondents, before Edward E. Reardon, an (:'Xaminer of the Commission theretofore duly designated by it, and said testimony an~ o~her
eYidence were duly recorded and filed in the office of the CommissiOn.
Thereafter the proceeding regularly came on for final henring before
the Commission on the said complaint, the answers thereto, testimony
and other evidence, report of the trial examiner and exceptions thereto,
briefs in support of the complaint and in opposition thereto, and oral
argument by counsel; and the Commission, having duly considered
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the matt-er and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this ita
findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE Jo".\CTS

PARAGRAPH 1. Respondent, Power and Gang Mower Manufacturers
Association, was a voluntary unincorporated association of which
Edwin S. George of the Moto-Mower Co. was president and 0. T.
Jacobsen of the Jacobsen Manufacturing Co. was secretary, and the
membership of which consisted of the other respondents in this
proceeding and certain additional manufacturers of power and/or
gang mowers. It was organized in 1932 and its last meeting was held
early in 1937, since which time it has been inactive though not
formally dissolved.
Respondent, Coldwell Lawn Mower Co., is a corporation organized
and existing under the laws of the State of New York, having its
principal place of business in Newburgh, N. Y.
Respondent, Jacobsen Manufacturing Co., is a corporation organized and existing under the laws of the State of 'Visconsin, having
its principal place of business at Racine, Wis.
Respondent, l\Iilbradt Manufacturing Co., was a corporation
organized and existing under the laws of the State of Missouri, having
its principal place of business at St. Louis, :Mo. In December 193~
this corporation was dissolved and Mr. Raymond C. Luecke, who
had been its president, became proprietor of the business formerly
conducted by the corporation.
Respondent, 1\Ioto-l\Iower Co., is a corporation organized and existing under the laws of the State of l\Iichigan, having its principal
piace of business at Detroit, Mich.
Respo.ndent, Toro Manufacturing Corporation (referred to in the
complaint as Toro Manufacturing Co.), is a corporation organized
and existing under the laws of the State of Minnesota, having its
principal place of business at l\Iinneapolis, l\Iinn. Late in 1935 it
succeeded to the business of the Toro Manufacturing Co., a corporation organized under the laws of the State of Delaware which was
dissolved in January 1936.
Respondent, Ideal Power Lawn :\lower Co., is n corporation organized and existing under the laws of the State of ::\Iichigan, having its
principal place of bnsinPss at Lnnsing-, l\Iich.
Respondent, Outboard l\Iotors Corporation, wa,; a corporation
organized under the laws of the State of Michigan. It was dissoln1l
in September 1936 when it and Johnson l\Iotor Co. were conso)i,]ated
:md tlwir business carried on by Outboanl, :Marine & ::\[annfacturing-
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Co., a corporation organized and existing under the laws of the State
of Delaware.
Respondent, Roseman Tractor :Mower Co., is a corporation organized and existing under the laws o:f the State of Illinois, having
its principal place of business' at Evanston, Ill. It sells only gang
mowers and was never very active in the affairs o:f respondent association, although elected a member in December 1935 without obligation
for the payment of any dues.
Respondent, Eclipse Lawn Mower Co., is a corporation organized
and existing under the laws of the State of Illinois, having its principal place of business at Prophetstown, Ill.
PAR. 2. Respondents other than Power and Gang Mower Manufacturers Association were during all or a portion of the time alleged
in the complaint, engaged in the sale and distribution of power and/or
gang mowers to purchasers located in States other than the States
in which their respective places of business are located, and caused
such mowers, when sold, to be transported in commerce from their
respective places of business to, into, and through various other
States of the United States and the District of Columbia.
PAR. 3. The corporate respondents were, during all or a portion
of the time alleged in the complaint, engaged in the sale and distribution of equipment for mowing or cutting grass. This equipment is of two general types: (1) Power mowers, propelled and
operated by a .built-in motor; and (2) gang mowers which consist
of a number of mowing units coupled together and drawn by a
horse, tractor, or other motive power. Some of the respondents manufacture but one of the two general types of mowers mentioned, while
others manufacture both types.
Late in 1931 a meeting was held by representatives of certain of
the corporate respondents at which it was determined that an effort
would be made to organize the industry. Subsequent thereto, at a
meeting held in January 1932, the Power and Gang Mower Manufacturers Association was organized, although articles of association
and bylaws were not adopted until 1934. Representatives of Toro
Manufacturing Co., Ideal Power Lawn Mower Co., Jacobsen Manufacturing Co., and Moto-Mower Co., were most active in the creation
of the association and in securing the membership therein of other
concerns in the industry.
The early efforts of members of the association were directed
toward reducing or minimizing, insofar as possible, price competition in the sale of their products, particularly through control of
fiiscounts grant~d to purchasers and allowances made to pu~chasers
for used equipment turned in as part payment for new eqmpment.
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Examples of practices in furtherance of these aims appear in cor·
respondence between interested parties. On February 22, 1932, the
president of the :Moto-.M:ower Co. wrote to the Jacobsen Manufacturing Co. stating:
Having In mind the expressed desire on the part of the power lawn mower
dealers at our conference in Chicago-believing the statements made there
were sincere, and also inasmuch as It was agreed that we would report what
was looked upon as un!air competition, leads me to forward you this communication.
Our dealer, Mr. Dursch, of Philadelphia, reports that a dealer of yours by
the name of Dunn (a repair man) had offered $50.00 allowance for a 1925
Detroit model Moto-1\Iower and in addition a 5% discount on the price of
your product.
This is certainly un!air competition and destructive of the best interests
of power lawn mower manufacturers. I felt it my duty to report this, and
I am sending a copy of tbis communication to Mr. Smith of the Ideal Power
Lawn Mower Co., as chairman to whom such information was to be forwarded.
I shall be pleased to hear from you when you are able to advise me of the
facts pertaining to the above transaction and would respectfully request that
a copy of your communication be forwarded to Mr. Smith.

On November 15, 1932, the Jacobsen Manufacturing Co. wrote the
Moto-1\Iower Co. in part:
You may be interested to note the enclosed copies of letters from and to the
Gilson Rolens Manufacturing Company at Port Washington, Wisconsin.
The transaction referred to took place shortly after our last meeting ln
Chicago and in accordance with our understanding at the meeting, we quoted
a dis<:ount of 15% on this business. You wlll note the Cooper Mower Company
received the award at a price approximately 40% from list.
A few days ago a dealer from Washington, D. C., came into our office and
made the statement that he had been informed by the Ideal agency, Mr.
Armiger, in Washington, that they would quote 35% from list on government
business in 1933. I understand l\Ir. Armiger would get a 10% over-rider on
Rucli business.
I do not know what truth there Is in this report but "'ould appreciate your
taking the matter up with Mr. Smith of the Ideal Company so we can disregard
the agreement made in Chicago in the event 'that the Ideal people wish to
quote on government business in this fashion.

On November 16, 1932, the president o£ the Mota-Mower Co. replied
to the Jacobsen :Manufacturing Co. in part:
This will acknowledge receipt of your favor of November 15th with enclosures, all of which I have read with considerable Interest. I shall communicate with lllr. Smith, of the Ideal, and advise you of his reply. Specific
instances such as you have stated enables detailed Investigation and naturally
calls for explanation on the part of any manufacturer that bas been accused
of doing anything that ls detrimental to the best interests of the trade as a whole.
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On November 23, 1932, this was followed by a letter from the president of the Toro Manufacturing Co. to the president of the MotaMower Co. stating :
On my return from St. Louis this morning, I find your letter of November 18,
with copies of letters from Jacobsen Manufacturing Company, Gilson-Bolens
Manufacturing Company, Cushman Motor ·works, and Ideal Power Lawn
Mower Company, all of which are very interesting, and involve a question of
policy of vital interest to all manufacturers of power mowing machinery.
Inasmuch as there is a meeting to be held in Chicago the early part of
December, and in order to get down to brass tacks in this controversy, I suggest that you address a letter to all of the manufacturers and have them prepare a schedule of all bids that have been submitted by the manufacturer
direct, or t1~rough their selling agents, to any of the governmental departments
the past two or three years, showing the list price and the discounts that have
been made in submitting the bids.
It is a very easy and simple matter for some of the manufacturers to take
refuge behind local dealers who have submitted prices with long discounts,
and excuse themselves on the grounds that they have no control over sales
agents. I believe the only solution of this matter would be for the manufacturers of such equipment to reserve the sole right to bid and sell direct to
the governmental departments.

On November 25, 1932, the president of the l\Ioto-Mower Co. wrote
the Jacobsen Manufacturing Co.:
On December lOth the Power Lawn Mower Manufacturers will again hold
a meeting at Chicago, at which time several matters of importance will be
discussed. These meetings have proven very beneficial to the manufacturers
as a whole, brought about through .the spirit of co-operation and frankness
which has charat!terized these meetings.
This morning's mail brought me a letter from Mr. Clapper of the Toro
Manufacturing Co., under date of No.vember 23rd, of which I enclose a copy
herewith.
I believe Mr. Clapper's suggestion a good one. The Moto-Mower Company
will be prepared to disclose the bids which they have made during the past
two or three years for government business.
May I suggest, Inasmuch as this office is being used at present as a clearing
house for these matters, that you bring with you to the meeting detailed facts
CO"\"Pring bids for government business during the last two or three years and
present them for discussion at the meeting in Chicago. This information should
furnish interesting discussion and a basis for a decision governing future
policy In selling power lawn mowers to the government.

With a view to curtailing and bringing about uniformity in allowances granted on used equipment taken in trade in connection with
the sale of new equipment, the association prepared and published
a "Blue Book of Trade-In Allowances on Used Power Lawn l\Iowers,
Gang Fairway Mowers, Golf Tractors," commonly referred to as the
''Blue Dook." This publication was authorized at a meeting of the
power and gang mower manufacturers in Chicago, Ill., on September
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8, 1933, and was approved by the board of directors at a meeting in
Chicago on October 27, 1933. It was said to be for the confidential
use of dealers and that "the values herein established have been worked
out on a percentage basis of the retail price of the different pieces
of equipment, and therefore are fair and equitable to all makes, and
are for your prot~ction." It also stated:
The practice by dealers of allowing more for a used machine than It is worth
is merely another way of cutting the price, and price cutting in any form is
the greatest menace to dealer's profits. The dealer who cuts his price or offers
an excessive trade-in allowance not only sacrifices his rightful profit but also
encourages his competitors to compete on the same basis.

•

•

•

•

•

•

•

Remember, when you take in a piece of equipment on a trade you are buying
nnd paying for it just as much as though you went out and bought It and gave
3 our check for it. It costs real money to condition and resell it, and you cannot
afford to take a loss, or make two deals for one profit.

This Blue Book listed under the names of the various manufacturers
the models sold by each and set forth an ''average appraisal value"
for each such model that had been in use for 2 years, 3 years, 4 years,
and 5 years or over.
PAR. 4. On l\Iarch 26, 1934, a code of fair competition for the power
and gang lawn mower manufacturing industry negotiated with the
National Recovery Administration was approved. This code carried
into 'effect many of the practices previously established by the association and included provision for the filing of prices and strict adherence to prices on file, various restrictive rules relating to the marketing
of mowers, uniform cash discounts, and the establishment of tcade-in
allowances on used mowers, and al:>o prohibited the granting of any
trade-in allowance in excess of the amount so established.
An executive order (No. 6767) was issued by the President which
provided in substance that bids might be made to the Government
or its agencies as much as fifteen percent below filed prices. The attitude of the industry toward members individually availing themselves
of the provisions of executive order No. 6767 is indicated by letter of
July 31, 1934, from the secretary of the Co<le Authority, an officer of
the Jacobsen l\Ianufacturing Co., to the Outboard :Motors Corporation,
stating:
In response to your letter of the 2Gth, advising your quoting the State of
Wisconsin a discount of 10 percent as per Executive Order 6767, you will note enclosed appllcatlon to the Administration for exemption to this order. Since this
order Is not generally being re~ognized by the Power and Gang Mower Industry, the
Code Authority would greatly appreciate it if you would kindly cooperate with
the Industry by disregarding this Executive Order for the time being.

POWER & GANG MOWER MANUFACTURERS' .A:SS'N., ET AL,
1467

1477

Findings

Your taking advantage of this order at the present time will only serve to
stampede all other members of the Industry into doing likewise, which will soon
react to your own disadvantage.

The action taken by the mower manufacturers regarding the executive order appears in the following extract from the minutes of 9.
meeting of the industry in Chicago on December 15, 1934, which was
attended by most of respondents in this proceeding:
After considerable discussion of Executi,·e Order 6767, it was the consensus
of opinion that the Government may be granted a special discount not to exceed ·15% ft·om list prices at the discretion of the bidder, but that no cash
discount should be given on any Federal sales where bids are entered at a
discount of 15%, and that local freight rates should be added in submitting
Government bids.
Further discussion on the subject of discounts to State and Municipalities
developed the fact that while under Executive Order #6767, and the recommendation of the Board of Directors a 15% discount might be accorded to
States and Municipalities, it was the opinion of the majority of those present
that State and Municipal departments requesting bids on a single power mower
should be quote(] list prices or possibly n discount ranging from 5 to 10% depending upon the individual circumstances involved.

PAn. 5. After the abandonment of N. R. A. codes following the
decision of the Supreme Court in A. L. A. Schechter Poultry Corporation, et al. vs. Un-ited States (295 U. S. 495), the Power and Gang
Mower Manufacturers Association was anxious to retain the restrictions upon competition enjoyed under N. R. A. The minutes of a
meeting of officers of that association in Detroit on July 12, 1935,
recite in part :
The meeting was called to ot·der by Colonel George for the purpose of discussing in a preliminary way, recommendations to be submitted to the Board.

ot Directors for a meeting

to be called in Detroit on or about September Sii1Jth,

particularly to formulate a plan to salvage such provisions of the power and
gang mower code as were found of value under the NRA.
Colonel George advised that the following concerns had already expressed
themselves in favor of continuing cooperative effort, in responding to his recent questionnaire to members of the industryWot·thington Lawn Mower Company,
Ideal Power Lawn 1\Iower Company,
Jacobsen Manufacturing Company,
Coldwell Lawn 1\lower Compuny,
Toro l\Iannfacturiug Company,
Eclipse! Lawn Mower Company,
Outboard 1\Iotors Corporation,
1\Ioto-Mower Company.
On motion of Colonel George, seconded by Mr. Smith, it was resolv£>d that
Directors of the Association be requested to lnform the Secretary Immediately
as to any changes desired ln the pr£>sent consumer pt·ice pollcy as established
by the Association on February 21, 1935, or ot the consumer price policy es-
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tablished by several of the gang mower manufacturers and as announced by
Mr. McCartney of the Toro Company on April12, 1935.
All recommendations and suggestions received by the Secretary were to be
submitted to another meeting of the Officers to be held in Detroit on July 25.

On July 22, 1935, Mr. Hayden '\V. '\Vagner of the Coldwell Co., in
a letter to the association's secretary, stated as follows:
The sole objective of the Power and Gang Mower Manufacturers Association
at this time should be to secure the sincere voluntary co-operation of all members of the industry. With such cooperation prices, discounts and terms of
sales can be stabilized, uniform marketing provisions adopted and unfair trade
practices controlled or eliminated.

On July 26, 1935, the officers of the association held a further meeting in Detroit, Mich., at which a revised code for the industry prepared by Mr. Hayden W. Wagner was adopted and at a meeting of
the association in Chicago on November 22, 1935, according to the
minutes:
The proposed Code of Fair Trade Practices, as submitted by Colonel Hayden
Wagner, July 26, 1935, was then read and approved.

The marketing rules thus adopted included a provision for the filing of prices with the association and furnishing copies to all known
members of the industry, and a prohibition against the sale of any
product "at a price or discount other than or more favorable than
set forth in published price sheets of such member at the time outstanding and in force under the conditions applicable to such sale
therein set forth." Uniform cash discount terms and uniform guarantees to purchasers. of equipment were provided and members were
prohibited from : .
Repurchasing or taking in trade any product of the industry or paying or
granting credit or allowances therefor in amounts in excess of the amount for
such product as set forth in a tmde-in allowance schedule adopted by the
Association.
PAR. 6. The Blue Book setting forth trade-in valu£'s for used equipment was also published by the association in 1935, 1936, and 1937.
The maintenance of the trade-in values thus established was of both
direct and indirect interest to members of the association. Some
members of the association make few sales at retail while others maintain very little dealer organization and themselves make many sales
at retail. The allowances made on equipment traded in on retail
sales made by the manufacturer is obviously of direct interest to such
manufacturer. Manufacturers are frequently obliged to extend
credit to their dealers and sometimes in large measure finance their
handling of power and gang mower equipment.
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Consequently, insofar as the profitable handling of used equipment affects the success of the dealer, it is of material interest to 11.
manufacturer. It is also apparent that a manufacturer making direct
sales in competition with dealers representing other manufacturers
would be affected by such dealers granting larger trade-in allowances
than the association rules permitted a manufacturer to grant.
The allowances which might be made for used equipment as set out
in the Blue Book were apparently less than the average actual value of
the equipment in question. The president of the Mota-Mower Co.,
in writing to the Taro Manufacturing Co. with regard to the scheduleof allowances in the Blue J;3ook, said in part:
r again, however, bl'lng to your attention. my leHer of October 26th, in which
I wrote that the two year allowance be 30%; the three year allowance be 20o/a_;
the four year allowance 10% and the five year allowance 5%. If you received
a report of the last meeting of the dealers in Chicago you will notice that they
went on record as being In favor of the two year allowance being 25%.
I am just trading in my Ford automobile toward a new car. I have used it
two full years and the allowance for my machine is $400.00, and I paid approximately $GGO.OO for this car completely equipped, and this allowance is with the
understanding thnt the radio is to be removed from my present car and placed
In my new car. You will observe that this two yenr allowance is more than 60%.
One thing is sure, our branches would be glad to take in all the trade-in MotoMower they could secure that would be brought to them by dealers provided
we could turn against them the other makes of mowers handled by such dealers.
Maybe some makes of used mowers have a greater resale value than otherR. I
know that our branches are always able to resell Moto-Mowers that they have
traded in, and reconditioned, and make a profit on them. They believe that
a usell mower such as our City Model, or our Standard or Super, that bas
been used two or three years, traded In and reconditioned, and which cnn be
offered to the new purcha~('r for from $100.00, $125.00 and $150.00, is a good
buy, and we know that it is. I do not believe it is good business to maintain
conditions that exist at present whereby dealers can make more money off of
!;!elling reconditioned mowers, based on Blue Book allowances, than they can
on the sale of new mowers, and that Is a known statement by 1\foto-l\Iower
dealers.

PAR. 7. The Power and Gang Mower Manufacturers Association
on November 22, 1935, established a uniform rate of discount to be
granted to agencies of the Federal Government. The minute recordjug this action reads:
On motion of Colonel Hayden Wagner, seconded by l\Ir. II. L. McCartney,
it was unanimously moved that the discount to be accorded nil departments of
the Federal Government sllOuld not exceed 10%.

A variation from this with respect to sales to the Veterans' Bureau
was provided as follows:
.Aftt>r considerable discussion on the matter of submitting bids on vroposals
from the Veterans' Bureau, the following motion was unanimously carried:
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Resolved, that any manufacturer bidding on proposals from the Veterans'
Bureau may be privileged to enter his bid at a price equivalent to any agreed
upon Federal discount from the lowest published list pl'ice of any competitor,
F. 0. B. factory, the net amount of bid not to be less than such manufacturer's
e:rtreme distributor's net price.
No further cash discount or trade-in allowance should be otrered on such
bids.

Some of the questions which arose among association members with
reference to bidding on sales to the Federal Government are indicated
in a letter of December 16, 1935, from the l\Ioto-l\Iower Co. to the
·Jacobsen Manufacturing Company, reading:
You undoubtedly have received from the Treasury Department the proposed
specifications on power lawn •mowers. All of us were supposed to send in our
spggestions as regards changes. We did that, and I presume you did likewise.
Ramsey today asked the following question:
''If the Go,·ernment adopts this new proposed specification when purchasing
mowers, then doesn't it reasonably follow that if the bidder is able to conform
to the specifications, the man submitting the lowest bid wlll certainly get the
business?"
I think Ramsey's point is well taken. If this Is the case then why should
we n<lt, on Government bills, bid in exactly the same manner that it was prop<lSed to bid when proposals were submitted by the Veterans Bureau? Otherwise
I can see whPre all the business again will go to the man who bas the lowest
list price.
The machine that we are all going to bump up against next year, when submitting bids to the Government, will be the Ideal, with a list price of $285.00 for
a 30" wheel type mower. Ours is $~95.00 and yours, I believe, is $300.00. Mil·
bradt bas one at $295.00; Toro has one at $295.00, and Coldwell's latest list price
shows $200.00.
I do not want to cut the price on our Super-Detroit under $295.00, but I do not
want to lose a lot of business just because we submit our bid on a basis of $5.00
greater list than some other manufacturer.
Will you please give some consideration to the advisability of our submitting
all Go.vernrnent bids based on the resolution passed as governing bids submitted
to the Veterans' Bureau?

The proportion of the output of the power and gang mower industry purchased by agencies of the Federal Government is apparently substantial. On July 31, 1934, the secretary of the Code
Authority for this industry wrote to the Deputy Administrator of
the National Recovery Administration, stating in part:
It is estimated that approximately 80% of the industry's sales are made
to some branch of the Government or public institutions, such as State and
Federal grounds, hospitals, county court houses, city park departments, cityowned play grounds, golf courses, cemeteries, etc.
The remaining 20% of the industry's sales, going to private estates and
golf clubs, would be entitled to the same discount as a public institution.

The action of the association with respect to bids to governmental
agencies resulted in substantially reducing the discounts to such
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purchasers,· and that this action was reasonably successful is indicated in a letter of protest under date of March 3, 1937, from the
Jacobsen Manufacturing Co., to the purchasing agent for the city
of New York reading in part as follows:
We note that you received lower bids on l\Ioto Mower, 1\lilbradt, and Toro
mowers, all representing a discount of approximately 25% from the manufacturers' list prices, all of which are a direct violation of the policy adopted
by the Power and Gang 1\Iower Manufacturers Association of which these
parties are members.
The standard discount to municipalities, where the purchase of ten or
more power mowers is involved, Is 10%, the same as quotations to the ·Federal Government. No discount Is accorded to municipaliti.es purchasing only
one machine.
These rules were adopted In code form under the NRA and have been effective since.
This sudden departure on the part of certain manufacturers from the established marketing fair practice code of our industry is a surprise to us and
we are at a loss to understand the reason for it. Had we known that bids
were going to be submitted on this basis, we would have quoted Y9U an
equivalent discount on Jacobsen mowers.

PAR. 8. In order to more fully effectuate the policies of the Power
and Gang Mower Manufacturers Association, the association late in
1935 took steps to organize distributors in various territories in the
United States. This was done in Chicago, St. Louis, Indianapolis,
and Philadelphia. In this work the association employed and paid
for the assistance of F. S. Jefferies Associates (trade association
counsellors) and Peat, 1\farwick, Mitchell & Co. (accountants and
auditors). Some of the distributor associations thus created were
more successful and longer lived than others and apparently they
all lapsed before the summer of 1937, and this effort on the part of
the Power and Gang Mower Manufacturers Association was abandoned. The minutes of the meeting of the Chicago Power Mower
Distributors Association for May 1936, state in part:
Luncheon was served to all pr!'sent after which the 1\leeting wns cnll£>d
to order by Mr. Charles Smith, who !'Xplain!'d that the put·pose of this Meeting was to check up the results of the agreem£>nts made at the previous
llleetlng, ten days earlier, with re~p!'ct to Consnmet· l'rice Policy adopted at
that l\leetlng.
All reported that there ha<l been no known violation and that retail prices
and Blue Book trade-In allowancE's bad been properly malntain£>d.

On l\fay 22, 1936, the Chicago group "agreed that beginning 1\fonday, l\fay 25, they would file all copies of their invoices to consumers
and to dealers," and subsequently F. S. Jefferies Associates reported
to the group upon the filing of invoices by its members. The minutes
of this group for the meeting of November 9, 1936, stated in part:
The distributors wNe lnform!'d at the pre,·lous meeting that the services
of F. S. Jefferies Associates had been dh<continned by the 1\Ianufacturera
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Association and now wanted to know what arrangements bad been made to
replace this service which had proven so successful during the past season.
It was explained that Peat, Marwlck, Mitchell & Company of Chicago would
continue to serve the Chicago Distributors in the same manner as the F. H.
Jefferies Associates. Unfortunately, .Mr. E. L. Coleman, of the Peat, 1\Iarwlck,
Mitchell & Company did not receive notice of this meeting in time to enable
him to attend but assured us of his attendance at all future meetings. The
distributors were emphatic in their opinion that their organization could not
function successfully without the aid of an outside agency to assist in the
conduct of meetings, filing of invoices, etc. Regret was also expressed as to the
abse!lce of two members and the necessity for faithful attendance by all
members at all meetings was stressed.
It was agreed that all regulations pertaining to the sale of power mowers
would apply to the sale of fairways mowers.

In order to further the association's program, compliance with
it by dealers was necessary. Representatives of association members
frequently met with the dealer organizations created and also exerted
pressure upon dealers to secure compliance. For example, the Coldwell 'Lawn Mower Co. on :March 30, 1936, wrote to the Jacobsen
Manuf~cturing Co. in part:
We will be very glad to cooperate with the other members of the Power
and Gang 1\Iower Manufacturers Association in using every effort to have
our dealers and distributors maintain the marketing practices which have
been adopted by the Association.

On April 23, 1936, the Toro Manufacturing Corporation wrote the
Jacobsen Manufacturing Co. and in discussing a report of excessive
trade-in allowances said to have been given by a Toro distributor
said in part:
Our distributors are naturally not price cutters, but of course when the other
fellow gets in and takes a deal or two away from them by giving discounts or
paying an exorbitant price for used equipment, they are \ery apt to retaliate.
This, however, does not excuse the Indianapolis deal so far as I know, and
I do not believe that after receiving the letter I have written bim that Mr.
Cohee will let anything of this kind happen again.

On December 8, 1936, Ideal Power Mower Company wrote to one
of its distributors in part as follows:
What I want to convey to you is this, that you cannot Improve a situation
by retaliating. The only way to improve a situation is to get together, discussing common problems and agreeing on certain business ethics, then if the
situation does not improve and there is still those who will not either join or
live up to agreements, the manufacturer will step in and we are confident that
mistakes that have been made can be corrected.

On February 17, 1937, the Jacobsen Manufacturing Co. wrote to
'Vorthington Mower Co., and in referring to apparent price cutting
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on the sale of "\Vorthington mowers by a dealer distributing both
Jacobsen and Worthington machines stated:
We, therefore, feel disposed to request Mr. Riley to take his choice between
the Worthington and Jacobsen line unless you wlll instruct him in writing,
sending us a copy, that he must maintain your published prices and comply
with the policies that may be adopted by the Indianapolis distributors association as constituting fair and ethical competition on Power and Gang Mower
equipment In that territory.
In view of the assurances you gave me in Washington that you were for
price maintenance, I anticipate the pleasure of receiving your fullest cooperation in this matter.

PAR. 9. Active furtherance of the association's program ceased at
about the time the Commission's inquiry began, or soon thereafter.
Complete compliance by members of the association and their dealers
was never obtained but substantial results were secured. The following extracts from correspondence indicate the results secured, and
the attitude of those concerned with respect to occasional infractions
of the restrictive regulations imposed.
In letter of October 10, 1935, from the secretary of the Power and
Gang Mower Manufacturers Association to the president of the
l\foto-1\fower Co., with copies to several other associution members:
it was stated in part:
I recognize, of course, that regardless of what we do it ls a physical impossi·
bllity to secure lOOo/o compliance where a considerable portion of our sales go
through dealers who have no further interest than the purchase and sale of a
single machine. Nevertheless, I am sure that we could all be satisfied to
tolerate a certain amount of non-compliance from this source, if we can get
at least 90% compliance among ourselves and our principal distributors.

On April 4, 1936, the secretary of the Power 'lond Gang Mower
Manufacturers Association wrote to Ideal Power Lawn Mower Co.:
The enclosed summary of bids, received by the Veterans' Bureau on Proposal
No. 450-M, is submitted for your Information.
While bids were submitted by three leaders, only in one instance were such
bids disturbing to our present plan of bidding on Federal specifications.

On June 15, 1936, the seoretary of the Power and Gang l\Iower Manufacturers Association wrote the Toro Manufacturing Corporation
in part:
Without a doubt, you have been considerably vexed this year by the half-dozen
competitive dealers who have not complied with our Association federal discount, which has caused you to reach the conclusion as expressed In your
letter of the 12th.
We likewise, have lost two or three deals on this account, but this has not
been enough to disturb us. As far as I know, there have only been a few
Moto-Wower dealet·s and one Ideal dealer who did not comply. Candidly, I
think that Is a pretty good record for the first year and that we all have
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benefited immeasurably by the 10 percent discount adopted last November. It
has enabled us to put most of this Government business through our dealers
and protect them with a reasonable margin on the business that should be
theirs.
I am further convinced that the few infractions which we have suffered are
easily corrected. I believe the Moto-Mower Company are reversing the policy
they set out on at the beginning of the year, and wlth the aid of Mr. Jefferies,
we will have their future cooperation in keeping their dealers in line.

PAR. 10. The membership of respondent association represented
a substantial portion of the power and gang mower manufacturing
industry. Their combined sales approximated from 65 to 85 percent
of the total sales of such equipment. The agreements among respondents for the filing of list prices and adherence to the prices filed
did not, and were not intended to, create· absolute price uniformity.
The mowers sold by each of the several respondents vary from those
sold by the others and are not identical products intended to be
marketed at identical prices. However, in the case of sales to the
Veterans' Bureau where price was the only factor considered by the
purchaser, provision was made by agreement among respondents for
offering each of their several products upon the basis of the lowest
list price of any competitor. The agreement for maintenance of
prices on file with the association, plus the agreements for standard
discounts and terms of sale to the more important classes of purchasers and for uniform trade-in allowances on used equipment,
resulted in substance in an agreement among respondents as to
stabilization of the prices of their products, although ·such prices
were not necessarily identical. The further implementation of these
agreements by the organization of dealer groups and participation
in the conduct thereof, aided in more effectually reflecting to consumers the effects of the several agreements among respondents. The
agreements and acts and practices of respondents as heretofore found
did unduly and unreasonably restrict and restrain competition in the
sale of their products to purchasers and have had a dangerous tendency to, and did, actually hinder and prevent competition between
and among said respondents and enhance tlie prices of their products
to the consuming public, and otherwise deprive the public of the
benefits which would flow from normal competition between and
among said~respondents.
CONCLUSION

The aforesaid acts and practices of responuents are all to the
prejudice of the public and have had a dangerous tendency to and
did, hinder and pre>ent competition in the sale and distributi~n of
power and/or gang mowers in trade and commerce between and
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among the several States of the United States and constitute unfair
methods of competition within the intent and meaning of the Federal
Trade Commission Act.
ORDER TO CEASE AND DESIST

· This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of certain
of the respondents, testimony and other evidence in support of the
allegations of said complaint and in opposition thereto taken before
an examiner of the Commission theretofore duly designated by it,
report of the trial examiner and exceptions thereto, briefs in support
of the complaint and in opposition thereto, and oral arguments of
counsel, and the Commission having made its findings as to the facts
and its conclusion that said respondent has violated the provisions
of the Federal Trade Commission Act.
It is ordered, That respondent Power and Gang Mower Manufacturers Association, a voluntary unincorporated association, and respondents Coldwell Lawn Mower Co., Jacobsen Manufacturing Co.,
Moto-Mower Co., Toro Manufacturing Corporation, Ideal Power
Lawn Mower Co., and Eclipse Lawn Mower Co., corporations, their
officers, directors, agents, and employees, either with or without the
cooperation of others not parties hereto, do forthwith cease and desist
from following a common course of action pursuant to or in connection
with any mutual understanding, agreement, combination, or conspiracy for the purpose and with the effect of maintaining the prices
of their products, establishing and maintaining uniform rates of discounts and terms of sale to any purchasers or classes of purchasers,
establishing and maintaining uniform trade-in allowances for used
mowing equipment, or otherwise hindering or lessening competition
in the sale and distribution of power and/or gang mowers or mowing
equipment in commerce, as "commerce" is defined in the Federal
Trade Commission Act, by:
1. Agreeing to maintain and maintaining prices published through
l\Iower l\Ianufacturers Association, or otherwise.
the Power and GanO'
0
2. Establishing and maintaining uniform discounts on or terms
of sale for their products, or any of them.
3. Establishing and maintaining uniform prices for, ~r allo.wances
on, equipment purchased or taken in trade in connectiOn w1th the
sale of other prouucts.
4. Organizing or participating or cooperating in the actions of
any groups or associations of dealers with the purpose and etfec~ of
accomplishing or furthering the accomplishment of any of the tlnngs
prohibited in the pr<'ceding paragraphs of this oruer.
43~~26m--•2--vol.33----94
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It ia further ordered, That respondents shall, within 60 days after
the service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
It ia further ordered, For the reasons set out in paragraph 1 of
the findings as to the facts, that this proceeding be, and the same
hereby is, dismissed as to respondents Milbradt Manufacturing Co.,
Outboard Motors Corporation, and Roseman Tractor Mower Co.
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IN THE MATTER OF

BILT-RITE BOX CORPORATION, AND JACOB GLEKEL
AND JACOB PRESS, INDIVIDUALLY AND AS OFFICERS
THEREOF
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 15 OF AN ACT OF CONGRES"3 APPROVED SEPT. 26, 1914

Docket 4171. Complaint, July 10, 1940-Decision, Oct. 15, 1941
Where a corporation, engaged in the interstate sale and distribution of corrugated paper garment boxes and shipping containers, and its president'
and treasurer who formulated, directed, and controlled its policies, acts
and practices; in letterheads, invoices and oth'er printed matter distributed
to customers and prospective customersRepresented that it owned, operated or controlled the plant or factory wherein
its said products were manufactured, through such statements, in connection
with Its corporate name, as "Manufacturers of Corrugated Boxes and Shipping Containers" and "Manufacturers of Cloak, Suit, Dress, and Fur
Shipping Containers";
Facts being 1t purchased all of its said products from manufacturers, who
delivered to it "knock-down" boxes, 1. e., products in which all the scoring,
creai!ing, trimming and slotting had been done by the manufacturer, and it
merely set up the parts of the boxes and stitched or stapled them together,
and was not, as represented, a manufacturer, from whom a portion of
the purchasing public prefers to buy direct as, in its belief, enabling it to
avoid the middleman's profit and obtain a more uniform line of mer·
chandise;
With efl'ect of misleading and deceiving purchasers into believing that it
actually owned and operated or controlled the plant or factory wh'erein,
and machinery whereby, Its products were made, and to purchase substant!al amounts of Its said products on a count of such erroneous beliefs:
Held, That such acts and practices W!!re all to th'e prejudice and injury of
the public and competitors, and constituted unfair and deceptive acts and
practices in ccmmerce.

Before Mr. Lewis 0. Russ-ell, trial examiner.
Mr. B. G. 1Vilson for the Commission.
Mr. Louis I!· Solo'mon, of New York City, for respondents.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission havinO' reason to believe that Bilt-Rite Dox Corporation, a corpor~tion, jacob Glekel and Jacob Press, indiv!~als,
hereinafter refen-ed to as respondents, have violated the provlSlons
of said act, and it appearing to the Commission that a proceeding
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by it in respect thereof would be in the public mterest, h£>r£>by issues
complaint stating its charges in that respect as follows.
PAMGRAPH 1. Respondent, Bilt-Rite Box Corporation, is a corporation organized, existing and doing business under and by virtue
of the laws of the State of New York with its office and principal
place of business at 242 'Vest Forty-first Street, New York, N. Y.;
Jacob Glekel and Jacob Press are, respectinly, presid£>nt and treasurer of !>aid corporate respondent and hnve their business offices at
the same address of said Bilt-Rite Box Corporation.
Respondents, Jacob G lekel and Jacob Press, as officers of said cor·poration, formulate, control, and direct the policies, nets, and practices thereof. Respondents act together and in cooperation with
each other in doing the acts and things hereinaft~r alleged. Respondents are now, and for some time last past hare be£>n, engaged
in the business of selling and distributing paper boxes, more especially designated as corrugated gam1ent boxes and shipping containers, m commerce between and among various States of the United
States and the District of Columbia.
Respondents cause and have caused said products, when sold, to
be shipped from their aforesaid place of business, in the city of
New York, State of New York, to purchasers thereof located in
various other States of the United States and in the District of
Columbia.
PAR. 2. In the course and conduct of th£>ir business as aforesaid,
respondents, in soliciting the sale of, and in selling, their products
as above described, have caused letterheads, invoices, and other
printed matter to be distributed through the United States mails
and by other means to customers and prospective customers located
in States other than the State of New York and in the District of
Columbia. Among and typical of said statements and representations are the following:
~ts

BIT.T-RITE ROX CORPORATI08

1\Ianufuctul'ers of
Corrugated Garment Boxes
and Shipping Containers
BlLT-RITE BOX CORPORATION

Manufacturers of
Cloak, Suit, Dress and
Fur Shipping Containers

The use of the word "manufacturers'' on respondents' lett£>rh£>afls,
invoices and other printed matter serves as a representation that
re:"pondents own, operate, or control the plant or factory wherein, or
machinery whereby, the products th£>y sell are made or
manufactured.
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PAR. 3. In truth and in fact, respondents do not own, operate, or
control, and have not owned, operated, or controlled a plant, factory
or machinery for the manufacture of the products which they sell
and distribut\1 as hereinabove alleged, but respondents have filled and
now fill orders for such articles of merchandise with products which
are made or manufactured. in a plant or factory or by machinery
which they neither own, operate, nor control.
PAR. 4. There is a preference on the part of certain purchasers
and prospective purchasers located in the various States of the
United States, for buying said products and like or similar products
directly front the manufacturer or factory producing the same.
There is an impression and belief existing among certain of said
purchaset·s ot· prospective purchasers of said products that by purchasing directly from the manufacturer a saving of the middleman's
profit may be obtained; that a more uniform line of merchandise
may be purchased, and that other advantages may be obtained by
:purchasing goods directly from a manufacturer or plant operator.
PAR. 5. The use by respondents of the word "manufacturers" contained in its advertising matter as hereinabove alleged has the
tendency and capacity to mislead and deceive, and has misled and
deceived, pmchasers and prospective purchasers by causing them
to mistakenly and erroneously believe that the respondents actually
own and operate or control the plants or factories wherein, or the
machinery whereby, said products are made or manufactured, and
to purchase substantial amounts of respondents' products on account
of such mistak€n and erroneous belief.
PAR. 6. Tho aforesaid acts and practices of respondents as herein
alleged are all to the prejudice of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Fed€ral Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the lOth day of July, A. D., 194:0,
issued and thereafter served its complaint in this proceeding upon
the respondents nameJ. in the caption hereof, charging them with
unfair nnd deceptive acts and practices in commerce in violation
of the provi:>ions of said act. After the issuance of the complaint
and the filing of respondents answer thereto, testimony and other
eviJ.ence in support of, and in opposition to, the allegations ~f ~he
complaint were introduced by the attorneys for the Comnusswn
und the attor·ney for respondent before Lewis C. Russell, a duly
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appointed trial examiner of the Com~ission designated by it to
~erve in this proceeding, and said testimony and other evidence were
duly recorded and filed in the office of the Commission. Thereafter,
the proceeding regularly came on fo:r final hearing before the Commission upon the complaint, the answer thereto, the testimony and
other evidence, the report of the trial examiner and exceptions
thereto, and briefs in support of, and in opposition to the complaint;
and the Commission having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in
the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Bilt-Rite Box Corporation, is a corporation existing under the laws of the State of New York. Respond~nt Glekel is president of respondent corporation and respondent
Jacob Press iR its treasurer. The principal place of business of the
J·espondents is located at 242 ·west Forty-first Street, in the city and
State of New York.
PAR. 2. Th(l corporate respondent, since the date of its incorporation, has been engaged in the business of selling and distributing
paper boxes which are designated by the trade as corrugated garment boxes, and shipping containers, and ships or causes its products
to be shipped, when sold, from its principal place of business to
purchasers thereof located in various States of the United States.
Respondents, Jacob Glekel and Jacob Press formulate, direct, and
control the policies, acts, and practices of the corporate respondentt
and act together in cooperation with each other in doing the things
and acts hereinafter set forth.
PAR. 3. The corporate respondent, in the course and conduct of its
business as set forth in paragraph 2 hereof, in soliciting the sale of
and selling its products, has caused letterheads, invoices, and other
printed matter to be distributed to customers and prospective customers located in States other than the State of New York. Among
and typical of the statements and representations contained in said
literature are the following:
BILT-RITE BOX CORPORATION

1\Ianutacturers ot Corrugated
Boxes and Shipping Containers
BILT-RITE BOX

CORPOI!ATJO~

of
Cloak, Suit, Dress and Fur
Shipping Containers
~lanutactur{'rs
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The corporate respondent., by use of the word "manufacturers," as
above stated, represents that it owns, operates, or controls the plant
or factory wherein, and the machinery whereby, the products themselves are made or manufactured.
PAR. 4. None of the respondents owns, or has ever owned, operated, or controlled a plant, factory, or machinery for manufacturing
the products sold by the corpor.ate respondent. The corporate re£pondent purchases all of the boxes sold by it from manufacturers
who deliver to the respondent what are known as "knock-down"
boxes. By this is meant that all the scoring, creasing, trimming,
and slotting is done by the manufacturer, and the respondent merely
sets up the parts of the boxes and stitches or staples them together,
PAR. 5. The railroads demand that all paper shipping boxes bear
a certificate stamp stating the name of the manufacturer of the
boxes. The Agar Manufacturing Company, from whom the corporate respondent purchased its knock-down boxes, at the request of
respondent stamped its boxes with a certificate showing that the
boxes were manufactured by the corporate respondent; but because
of the action of the Federal Trade Commission in similar cases, it
ceased this practice in April1939.
PAR. 6. A portion of the purchasing public prefers to buy directly
from manufacturers, because of the belief that by so doing they
may avoid the middleman's profit and will obtain a more uniform
line of merch!tndise.
PAR. 7. The use by the corporate respondent of the word "manufacturer," as hereinbefore set forth, has a ten.dency and capacity
to mislead and deceive, and has misled and deceived purchasers and
prospective purchasers of shipping boxes or containers, causing them
to erroneously believe that the corporate respondent actually owns
and operates or controls the plant or factory wherein, and the machinery whereby, its products are made or manufactured, and to
purchase substantial amounts of said respondent's products on
account of such mistaken and erroneous beliefs.
CONCLUSION

The aforesaid acts and practices of the respondents are all t? the
prejudice and injury of the public and of respond:nts' .competitors,
lind constitute unfair and deceptive acts and practices m co~e;ce
within the intent nnd meaning of the Federal Trade Comm1ss1on
Act.
ORDER TO CEASE AND DESIST

. This proceeding having been heard b~ t~1e Federal Trade CommisSion upon the complaint of the Comm1sslon, the answer of the re-
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spondents, the testimony and other evidence taken before Lewis C.
Russell, a duly appointed trial examiner of the Commission designated by it to serve in this proceeding, the report of the trial examiner
thereon and the exceptions .to said report, and briefs filed in support
of and in opposition to, the complaint, and the Commission having
made its findings as to the facts and its conclusion that the respondents have violated the provisions of the Federal Trade Commission
Act.
It is ordered, That respondent Bilt-Rite Box Corporation, a corporation, its officers, directors, agents, representatives, and ·employees,
and the respondents, Jacob Glekel and Jacob Press, individually and
as officers of the Bilt-Rite Box Corporation, directly or through any
corporate or other device in connection with the offering for sale,
sale, and distribution of paper boxes -or other shipping containers,
in commerce as "commerce" is defined in the Federal Trade Commission Act, do forthwith cease and desist from:
Representing in any manner that respondents, or any one or more
of them, own and operate or control a plant or factory wherein paper
boxes or other shipping containers are manufactured.
It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN

THE.:MATTER OF

FOOD SERVICE EQUIPMENT INDUSTRY, INC., ET AL.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. C:S OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket H33.

Complaint, Dec. 26, 1940-Decision, Oct. 15, 19.p

Where most of the leading dealers throughout the United States in foo.d sen·ice
equipment for hotels, restaurants, clubs, institutions, etc., members of an
association consisting of about 100 such dealers and including certain
manufacturers of kitchen, restaurant, and cafeteria equipment especially
designed for each particular installation, but with members' primary business consisting in purchase and resale of said E>quipnwnt, which they bought
from selected manufacturers designated by said association as "Honor Roll
Members," as below set forth, and also from members of a china association;
and who would have been in competition with one another, but for acts
and practices below set forth, as would have been said "Honor Roll" and
Chl,na Association manufacturers in sales to deniers, and also with member
dealers in sales to ultimate users;
.Acting through and by means of said dealers' association, its officers and
directors-(a) Entered into and carri~d o!lt agreements and understandings with said
Honor Roll member manufacturers and said China Association, and pursued a concerted course of action and undertaking among themselves and
with others, to adopt, carry out, enforce, and maintain, throughout the
United States, certain restrictive and unfair policies and trade practices,
including (1) classification of jobbers and dealers in food service equipment
. as being, or not being, "legitimate jobbers" or "recognized dealers," as
defined by said association as those who carry a stock, maintain display
rooms, etc., (2) acceptance of applications for membership in said association only from firms who, in its judgment, conformed to aforesaid classification, securing new members principally upon invitation of association
members, as finally passed upon by the· association directors, (3) the
urging of all manufacturers to sell exclusively to and through aforesaid
"legitimate" or "recognized" jobbers or dealers, and of protesting to manufacturers who sold to any others, ( 4) the selecting of certain cooperating
manufacturers as recipients of the association's "Honor Roll Certificates,"
and the urging upon the association members that, in their purchases, they
give preference to such "Honor Roll Members," (5) the protesting to
manufacturers who sold food service equipment directly to public service
companies, chain stores, and other large purchasers, unless such sales were
made on a competitive equality with the prices which said purchasers could
receive from "legitimate jobbers" or "recognized dealers" and (6) the
entering Into and carrying out of specific agreements and understandings
with Honor Roll and China Association members with intent and ef'l'ect
ot carrying out said policies and practices; and
Where sald association members, to make ef'l'ectlve and require compliance
with said policies and pntctlees, and, in ef'l'ect, a general policy and practice
of reducing competition throughout the United States In the sale and otfer
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(c)

(d)

(e)

{f)

(g)
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of food service equipment by manufacturers, and of tending to create and
maintain a monopoly in such trade by aforesaid llouor Roll and China
Association members, and of reducing competition in the resale of such
equipment and tending to create and maintain a monopoly in said association members and in "legitimate" or "recognized" dealers and jobbersEntered into agreements under which they held at least one national
meeting each year, formed local organizations of their association members
in various cities and held frequent meetings thereof, and held directors'
meetings, all for discussion of and agreement on, policies, and appointed
special committees to enforce such policies and practices and enter into
agreements and 1rnderstandii)gs with "Honor Roll" and other manufacturers;
Agreed to and did issue and disseminate, through their association, a
monthly bulletin to dealers and manufacturers herein concerned, in which
association's activities were summarized and its membership and the
current holders of Honor Roll certificates were listed, and agreed to and
did issue, from time to time, to Honor Roll members and other m:mufacturers, a complete list of "legitimate" or "recognized" jobbers and dealers;
Agreed to and did issue annually to Honor Roll memberS', Honor Roll
certificates signifying that such members had carried out certain restrictive
undertakings, as described below, and agreed to and did give preference
to them in the purchase by association members of food service equipment;
Agreed to and did submit complaints with reference to Honor Roll members
to the association's committee on merchandising, for investigation and
report as to whether such manufacturers should be dropped from th~.>
Honor Roll;
Entered into and carried out an agreement and understanding with five
manufacturers of stainless steel and enamel cooking utensils and other
similar products for food service equipment, pursuant to which, and following certain restrictive undertakings by ~;aid manufacturers as below set
forth, said association members gave preference in their purchases of !!aid
products to such manufacturers, with effect of monopolizing in said members resale of such equipment to institutional buyers throughout the United
States, and of tending to monopolize in said manufacturers all purchases
of such equipment by association members and by ';legitimate" and "recognized" jobbers and dealers;
Entered into and carried out, in many instances, an agreement and understanding with members of aforesaid China Association, pursuant, to which,
and following certain restrictive undertakings on their part as hereinafter
described, said association members specifically agreed to (1) cease pitting
one manufacturer against another in an endeavor to force down prices, (2)
cease requesting the copying of other American manufacturers' designs, (3)
cease demanding and accepting volume discounts, (4) cease sollcltlng business on the same decoration on the same makes of china as now being
supplied by another dealt'r, and (5) "practice better ethics," i. e., that a
dealer given the exclusive right to quote on some specific proposition on
one make of china, should confine his offering to the consumer to that particular brand and not accPpt an order for any other make; with effect of
monopolizing In said association members and in "legitimate jobbers" and
"recognized dealers'' resale of various types of vitrified china products made
by China Association members, to hotels, clubs, institutions, and similar
buyers throughout the United States, and of monopolizing in said china
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manufacturers all purchases of such equipment by association members and
"legitimate" and "recognized" jobbers and dealers;
(h) Agreed to and did attempt to prevent, and in some cases did prevent, said
Honor Roll members and other manufacturers from selling directly to chain
stores, hotels, restaurants, and similar large volume purchasers, on any
basis other than that of a competitive equality with the prices of said
"legitimate jobbers" or "recognized dealers"; and
(i) Agreed to and uid supervise and investigate, through said association and
otherwise, the practices and policies of competing dealers in food service
equipment, and agreed to and did act concertedly to maintain the policies
and practices hereinbefore described ; and
Where said "Honor Roll members," pursuant to above understanding and agreement and in furtherance tbereof(j) Agreed not to sell their food service equipment through any other than
said ''recognized dealers" or "legitimate jobbers"; and in many instances
discontinued selling to curbstone brokers, commission agents, and others,
and selling direct to hotels, restaurants, cl1ain stores, and similar large
volume purchasers, on any basis other than that of a competitive equality
with "legitimate jobbers'" or "recognized dealers''' prices; and
Where said China Association members, pursuant to their said understanding
and agreement, acting through their association(k) Agreed to sell directly to department stores for their restaurants only where
such stores had china departments, and to use their best endeavors to sell
through dealers, to others and to cl!ain stores; to cease immediately from
taking on any new direct-to-consumer accounts or any new broker or commission agent accounts; and to refrain from quoting prices to consumers
without first having received the dealer's consent as to the mark-up to be
used;
.
Capacity, tendency, and effect of which ag;eements, policies, practices, and acts
were(1) To create and set up said Honor Roll Members as a "White List" ot
manufacturers of food service equipment, signifying thereby that only those
manufacturers who received Honor Roll Certificates from said association
were to receive preference in the placement of business by its members ;
(2) To prevent dealers who were not members of said association or were
not classified by it as "legitimate" or "recognized" from procuring food serv·
ice equipment from Honor Roll manufacturers and from other cooperating
manufacturers, including the China Association members; to eliminate and
discriminate against them; and to interfere with, suppress and hamper their
interstate supply of food service equipment;
(3) To unreasonably restrain competition in the sale or offer of food service
equipment throughout the United States, and thus to deprive hotels, restaurants, clubs, institutions, and other similar purchasers of the advantages
they would receive under conditions of free and fair competition, and otherwise to operate as a restraint upon competition;
( 4) 'l'o reduce substantially direct sales by manufacturers of food service
equipment to hotels, restaurants, chain stores, and similar large volume
purchasers ;
(5) To burden, hamper, and interfere with the normal and natural flow of
trade in food service equipment in interstate commerce;
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(6) To cause said Honor Roll and China .Association members to boycott
and refuse to sell present and would-be dealers, distributors, and brokers o!
food service equipment who (a) were not member:s of said association, or
(b) were not classified by it as "legitimate jobbers" or "recognized dealers";
( 7) To prejudice and injure manufacturers ot food service equipment who
did not conform t9 said association members' policies and practices, or who
did not desire to so conform but were compelled to do so by the concerted
action of said association, its Honor Roll Members, and said China .Association; and
(8) To injure the competitors of said association, Honor Roll, and China
Association members by unfairly diverting business and trade from them:
Held, That such acts and practices, under the circumstances set forth, were all to
the prejudice of competitors and the public; had a dangerous tendency to,
and actually did, hinder and prevent competition in the sale and distribution
of food service equipment in commerce; unreasonably restrained such commerce; had a dangerous tendency to create in them a monopoly in the sale of
such equipment; and constituted unfair methods of competition in commerce.

Mr. Fletcher G. Cohn for the Commission.
Levinson, Becker, Peebles & Swiren, of Chicago, Ill., for Food Service Equipment Industry, Inc., its officers and directors, rPpresPntative ·
members, G. S. Blodgett Co., Inc., and Hobart Manufacturing Co.
Cobbs, Logan, Roos & Armstrong, of St. Louis, Mo., for American
Store Co.
Goodwin, Niron, Ilargraz,•e, J.liddleton & De?Jans, of Rochester, N.
Y., for Josiah Anstice & Co., Inc.
D'Ancona, Pflaum & J(ohlsaat, of Chicago, Ill., for G. S. Blakeslee &
Co.
Saltsman & Saltsman, of Carrollton, Ohio, for Carrollton Metal
Products Co.
Robinson, Robinson & Cole, of Hartford, Conn., for Colt's Patent
Fire Arms Manufacturing Co.
Hill, Hamblen, Essery & Leu•is, of Detroit, :Mich., for Detroit.)!ichigan Stove Co.
Cullen dJ Dykman, of Brooklyn, N. Y., for Lalance-Grosjean
)fanufacturing Co.
Ross & lVatts, of Chicago, Ill., for l\fcGraw Electric Co.
Currie dJ Leberman, of Sheboygan, Wis., for Polar 'Yare Co.
Yenable, Baetjer & Hou·ard, of Baltimore, Md., for Standard Gas
Equipment Corporation.
Zabel, Carlson, Gritzbaugh & Wells, of Chicago, Ill., for 111inoi~
Brass Mfg. Co.
1Valh·er, llilleary, Shafer & Cox, of Terre Haute, Ind., for
Columbian Enameling & Stamping Co.
Reed & E'wing, of Deaver, Pa., for American Yitrified China
Manufacturers Association, Albert 1\f. " ..alker, James K. Love, Mayer
•
China Co. and Sterling China Co.
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A. M. &J ll. C. WaU·er, of Akl'on, Ohio, for Dailey-,Valker China.
Co.
Kenefick, Cooke, !1/itchell, Bass & Letchworth, of Buffalo, N. Y.,
for Buffalo Pottery Co., Inc.
·
Mr. George [{. Ral.~ton, of Martins Ferry, Ohio, for Carr China
Co.
Pentz & Pentz, of DuBois, Pa., for Jackson Vitrified China Co.
Powell, Oliff'ord & Jones, of Clarksburg, ,V. Va., for D. E.
McNichol Co. of W. Va.
Bond, Schoeneck & King, of Syracuse, N. Y., for Onondaga Pottery Co.
Mr. Scott Scammell, of New York City, for Scammell China Co.
lllr. Wylie McCaslin, of New Castle, Pa., for Shenango Pottery Co.
Mr. George S. Thotnp8on, of East Liverpool, Ohio, for Wellsville
China Co.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that the respondents
named and represented in the caption hereof, and more particularly
described hereinafter, have violated the provisions of the said act,
and it appear·ing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issnes its complaint,
&tating its charges in that respect as follows:
PARAGRAPH 1. Respondent, Food Service Equipment Industry, Inc.,
hereinafter referred to as "respondent industry" is a nonprofit corporation organized under the laws of the State of Illinois on July 25,
1933, and existing and doing business by virtue of the laws of said·
State since that date, with its office and principal place of business
being located at 2155 Pershing Road, Chicago~ Ill.
Its officers are now, and since its organization ha,·e been, the following respondents hereinafter referred to as "respondent Industry
Officers":
I. S. Anoff, chairman, who Is also president and director of respondent Albert
Pick; Co., Inc., his address IJeiug In care of AliJert Pick Co., Inc., 2151 Pershing
Road, Chicago, Ill.
l\1. P. Duke, vice chairman, who Is also p1·esldent of respondent Duke Manufacturing Co., his address belug In cure of Duke Manufacturing Co., 2~22 North
Oth Stl'eet, St. Louis, l\Io.
(l\U~s) L. E. Iwe•·t, seei·eta•·y, whose nd(h'PSS Is 21::m Pershing Ho:HI, Chlcagn,
Ill.
H. H. Spt>I'aus, treu,.urer, who Is nl;;o pre~idt>nt of rl'~lllllhlent Str<!tb T>uparqut>t,
Inc., und whose addre-;s Is in eare of ~trnus llupan:t(('t, luc., n:lll :0:1x h Avelllll',
New York, N. Y.
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Its directors, hereinafter referred to as "respondent Industry directors," are now, and since its organization have been, the following
respondents:
A. H. Beadle, vice-president, Joesting & Schilling Co., Inc., St. Paul, Minn.
S. J. Corson, manager, Carson Crockery Company, Denver, Colo.
H. C. Davis, in care of F. A. Davis & Sons, Baltimore, :Md.
W. F. Dougherty, president, W. F. Dougherty & Sons, Inc., Philadelphia, Pa.
B. Dohrmann, vice president, Dohrmann Hotel Supply Co., San Francisco,
Calif.
P. L. Ezekiel, president, Ezekiel & Weilman Co., Inc., Richmond, Va.
A. \V. Forbriger, in care of Jobn Van Range Company, Cincinnati, Ohio.
W. Friedman, in care of H. Friedman & Sons, Inc., 30 Cooper Square, New
York, N.Y.
C. A. Winchester, treasurer, Thompson-Winchester Company, Inc., Boston,
1\Iass.
C. \Vinkler, in care of Greene-Winkler Company, Inc., Seattle, \Vash.
PAR. 2. The control, direction, and management o£ respondent
Industry's affairs, policies, and actions are vested in respondents,
Industry officers, and Industry directors.
PAR. 3. Among the members o£ said respondent Industry are the
following respondents:

A. L. Cohn & Sons, a corporation organized and existing under the laws of
tbe State of New York with its office and principal place of business located
at 46 Cooper Square, New York, N. Y.
Duke 1\Ianufacturing Co., a corporation organized and existing under the
laws of the State of New York, with its office and principal place of business
located at 2222 North 9th Street, St. Louis, Mo.
Ezekiel & \Veilman Co., Inc., a corporation organized and existing under the
laws of the State of Virginia with its office and principal place of business
located at 7th and Cary Streets, Richmond, Va.
Alex Janows & Company, a corporation organized and existing under the
laws of the State of Illinois with its office and principal place of business
locateu at 1645 West Carroll Avenue, Chicago, Ill.
Albert Pick Co., Inc., a corpomtlon organized and existing under the laws
of the State of Delaware with Its office and principal place of business located
at 2151 Pershing Road, Chicogo, Ill.
The Stearnes Company, a corporation organized and existing under the laws
of the State of Illinois with its office and principal place of business ·located
at 1333 South Wabash Avenue, Chicago, Ill.
Straus-Duparquet, Inc., a corporation organized and existing under the laws of
the State of New York with its office and principal place of business loc'ated
at 630 Sixth Avenue, New York, N. Y.

The above-named respondents, a1l members of respondent Industry,
do not constitute the entire membership of said respondent Industry,
but are representative members thereof, the membership of said respondent Industry consisting of approximately 75 or 80 corporations,
individuals, firms, and partnerships, with the number of same vary-
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ing from year to year, so that it is impracticable to name as respondents and bring before the Commission each and all the members of
respondent Industry without manifest delay and inconvenience.
Therefore, the Commission names and includes as respondents in this
proceeding the aforementioned A. L. Cahn & Sons, Duke Manufacturing Co., Ezekiel & 'Veilman Co., Inc., Alex J anows & Co.,
Albert Pick Co., Inc., The Stearnes Co. and Straus-Duparquet, Inc.,
hereinafter referred to as "respondent Industry Members," both individually and as representatives of the entire membership of respondent Industry.
.
PAR. 4. Among the manufacturers of various types of food service
equipment who are recipients of honor roll certificates from respondent Industry are the following respondents:
American Stove Co., a corporation organized and existing under the laws
Of the State of New Jersey with its office and principal place of business
located at 825 Choteau Awnue, St. Louis, l\Io.
Josiah Anstice & Co., Inc., a corporation organized and existing under the
laws of the State of New York with its office and principal place of business
located at 97 Humboldt Street, Rochester, N. Y.
G. S. lllakeslee & Co., a corporation organized and existing under the laws
of the State of Illinois with its office and principal place of business located
at West 19th and South 52d Streets, Cicero, Ill.
G. S. Btodgett Co., Inc., a corporation organized apd existing under the laws
Of the State of Vermont with its office and principal place of business located at
59 Maple Street, Burlington, Vt.
Carrollton Metal Products Co., a corporation organized and existing under
tbe laws of the State of Ohio with its office and principal place of business located
at Carrollton, Ohio.
Colt's Patent Fire .Arms Manufacturing Co., a corporation organized and
existing under the laws of the State of Connecticut with its office and principal
IJlace. of business located at Hartford, Conn.
Detroit-Michigan Stove Co., a corporation organized and existing under the
laws of the State of Michigan with lts office and principal place of business
located at GOO() East Jefferson .Avenue, Detroit, 1\Iich.
Hobart Manufacturing Co., a corporation organized and existing under the
laws of the State of Ohio with its office and principal place of business located
at Troy, Ohio.
Lalance-Grosjean Manufacturing Co., a corporation organized and existing
under the laws of the State of New York with its omce and principal place of
business located at 92d Street and Atlantic .Avenue, Woodhaven, Long Island,
N.Y.
McGraw Electric Co., a corporation organized and existing under the laws
of the State of Delaware with Its office and pt·incipal place of business located
nt 120 South LaSalle Street, Chlcngo, Ill.
Polar Wm·e Co., a corporation organized and existing under tl1e laws of the
State of Wisconsin with Its ofliee and principal place of business located at
Sheboygan, Wis.
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Standard Gas Equipment Corporation, a corporation organized and existing
unuer the laws of the State of 1\Iarylund, with it~ principal corporate office
located in Baltimore, Maryland, and its pt·incipal sales office located at 18 East
41st Street, New York, N. Y.
United States Stamping Co., a corporation organized and existing under th~
laws of the State of West Virginia with its office and principal place of business
located at Moundsville, W. Va.
Vollrath Co., a corporation organized and existing under the laws of the
~tate of Wisconsin with its office and principal place of business located at
Sheboygan, Wis.

The above-named respondents do not constitute all of the manufacturers of various types of food service equipment who are recipients
of honor roll certificates from respondent Industry, but are representative of such recipients; said recipients consist of between 40 and 45
firms and corporations manufacturing various types of food service
equipment, with the number varying from year to year, as said recipients are selected annually by respondent Industry, so that it is
impracticable to name as respondents each and all of said recipients
without manifest delay and inconvenience. Therefore, the Commission names and includes as respondents in this proceeding the afore~<aid American Stove Co., Josiah Anstice & Co., Inc., G. S. Blakeslee
& Co., G. S. Blodgett Co., Inc., Carrollton l\Ietal Products Co., Colt's
Patent Fire Arms 1\Ia.l).ufacturing Co., Detroit-Michigan Stove Co.,
Hobart Manufacturing Co., Lalance-Grosjean Manufacturing Co.,
:McGraw Electric Co., Polar 'Vare Co., Standard Gas Equipment Corporation, Vollrath Co., and United States Stamping Co., all of whom
are hereinafter referred to as "respondent Honor Roll Members," both
individually and as representatives of all the manufacturers of various types of food service equipment who are recipients of honor roll
certificates from respondent Industry:
PAR. 5. Respondent~ Illinois Brass Manufacturing Co., is a corporation organized and existing under the laws of the State of Illinois
with its office and principal place of business located at 224 North
Ada Street, Chicago, Ill.
Respondent, Columbia Stamping and Enameling Co., which is also
known as Columbia Stamping Products, Inc., is a corporation organized and existing under the laws of the State of New York with its
office and principal place of business located at 40-05 21st Street,
Long Island City, N. Y.
PAR. 6. Respondent, American Vitrified China Manufacturers Association, hereinafter referred to as "respondent China Association,''
is an unincorporated association organizeJ in 1918, with its office and
place of business located at Shenango Pottery Co., New Castle, Pa.
Its active officers, hereinafter referreJ to as "responJrnt China
.Assoriation Officers" ar<> re!'-1pond<>nt .\lbert M. ""'alker, its prr~idrnt,
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whose address is in care of Bailey-,Valker China Co., Bedford, Ohio,
and respondent James K. Love, its secretary treasurer, who is vice
president of Shenango Pottery Co., New Castle, Pa.
PAn. 7. The following respondents, hereinafter referred to as "respondent China Association Members," all manufacturers of vitrified
, china. products comprise the membership of respondent China
association :
Bailey-Walker China Co., a corporation organized and existing under th~
laws of the State of Ohio with its office and principal place of business locateu
11t Bedford, Ohio.
Buffalo Pottery Co., Inc.: a corporation organized and existing under the laws
of the State of New York with its office and principal place of business located
at Seneca Street, and Hages Place, Buffalo, N. Y. (This respondent is also a
recipient of an honor roll certificate from respondent Industry.)
Carr China Company, a corporation organized and existing under the laws of
the State of West Virginia with its office and principal plac·e of business located
at Grafton, W. Va.
Iroquol.'! Cbina Co., a corporation organized and existing under the laws of
the State of New York with its office and principal place ef business located at
Syracuse, N. Y.
Jackson Vitrified China Co., a corporation organized and existing under the
laws of the State of Pennsylvania with its office and principal plnce of business
locnted at Falls Creek, Pa.
D. E. 1\lcNiehol Co. of W. Va., a corporation organizPcl and existing under the
laws of the State of ,West Virginia with its office and principnl place of business
located at Clarksburg, \V. Va. (This respondent is al>:o a recipient of an honor
ron certificate from respondent Industry.)
Mayer China Company, a corporation organized and existing under the laws
of the State of Pennsylvania with its office and principal place of business
located at Second AvPnue and 6th StrePt, Beaver Fulls, Pa.
Onandaga Pottery Co., a c·orporation organized and existing under the laws
of the State of New York with its office and prlnclpul place of business located
at 1856--58 West Fayette Street, Syracuse, N. Y.
Scammell China Company, a corporation organized nn!l Pxisting under the
laws of the State of New Jersey with Its office and principal place of business
located at Third and Landing Stt·eets, 'l'renton, N. J.
Shenango Pottery Co., a corporation organized and existing under the laws
of the State of Pennsylvania with Its office and principal place of business
located at New Castle, Pa.
Sterling China Company, a corporation organized and existing under the laws
of the State of Ohio with Its office and principal place of business locatPd at
12th and Amlerson Streets, 'Vellsville, Ohio.
Wellsville China Co., n corporation organized and existing undet· the laws of
the State of Ohio with its otllee and vrincipnl place of business located at
Wellsville, Ohio.

PAn. 8. The said rrspomlent Industry nwmbers, hrreinbcfore de~cribed and refrrred to in parngrnph 3, are all dealers in various

t!pes of food service equipmPnt for hotels, rrstaurants, dubs, institu·
hons, and other such classrs of busine'is, the primary business of said
43:i52(}'"--42-\"ol. 33--05
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respondent Industry members being the purchase and resale of such
equipment, with the said respondent Industry members constituting
most of the leading dealers in this equipment thronghout the United
States. There are a few members of respondent Industry who are
small manufacturers of kitchen, restaurant, and cafeteria equipment,
which, in a large part, must be especially designed and manufactured
for each particular installation. Large manufacturers of such equipment, however, are not admitted to membership in respondent
Industry.
PAR. 9. Respondent honor roll members, her~inbefore described and
referred to in paragraph 4, are manufacturers of the various types
of food &ervice equipment which are resold by respondent Industry
members to hotels, restaurants, clubs, institutions, etc. Respondent
honor roll members are recipients of certificates from respondent
Tndustry, and are selected annually by respondent Industry in recognition of their cooperation with, and adoption of, the policies of
respondent Industry in promoting the policies and practices, herein·
after set out. Hespondent honor roll members are invited to attend
meetings of respondent Industry. The status of being an honor roll
member is not permanent, but honor roll certificates are granted from
year to year by respondent Industry, respondent Industry members
each year d"eciding as to what manufacturers shoul~ be placed on the
honor roll.
Just prior to the close of the fiscal year on June 30, in each year,
ballots are mailed out by respondent Industry to all respondent
Jndustry members, containing the names of all manufacturers who
appeared on the "Roll of Honor" during the preceding year and
respondent Industry members are required to check the list and
suggest any changes or additions thereto; the ballots are then submitted to respondent Industry directors for approval. '
To remain an honor roll member, the manufacturer mu!'lt restrict
his sales to "legitimate jobbers" who are defined by respondent Industry, as being those jobbers who carry stock, maintain display
rooms, employ a sales organization, extend facilities, and offer
delivery service.
PAR. 10. Respondents, Illinois Brass Manufacturing Co., and Columbia Stamping and Enameling Co., although not recipients of
honor roll certificates from respondent Industry, nevertheless have
cooperated with respondent Industry in effectuating the policies and
practices hereinafter set out, and are both manufacturers of certain
1ypes of food service equipment which are resold by respondent
Industry members.
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PAR. 11. In the course ~nd conduct of their respective businesses,
respondent Industry members purchase the various types of equipment which they resell, from respondent honor roll members, China
association members and other manufacturers thereof including
respondents Illinois Brass .Manufacturing Co. and Columbia Stamping and Enameling Co., and as part of such purchases, cause said
equipment to be shiped or transported into the States of the United
States where the respective places of business of said respondent
Industry members are located, from other States of the United
States.
Said respondent Industry members also, in the course and conduct of their respective businesses, resell and distribute such equipment to hotels, restaurants, clubs, institutions and other such types
of users thereof, located throughout the United States and as part
·of said sales, transport, or cause to be transported, such equipment
from their respective places of business to said purchasers located
in States of the United States other than the Stutes of origin of
such shipments.
Respondents, honor roll members, China association members,
and Illinois Brass .Manufacturing Co., and Columbia Stamping and
Enameling Co., in the course and conduct of their respective businesses, sell and distribute the various types of food, service equipment manufactured by them, to the purchasers thereof, including
respondent Industry members, and as part of said sales, transport,
or cause to be transported 1 said equipment from their respective
places of business to these purchasers thereof located in the States of
the United States other than the States of origin of said shipments.
All of said respondents, Industry members, honor roll members,
China association members, Illinois Brass .Manufacturing Co., and
Columbia Stamping and Enameling Co., are, and were during the
periods hereinafter set forth, engaged in commerce between and
among the several States of the United States and in the District
of Columbia.
PAR. 12. Respondents, Industry, Industry officers, Industry directors, China association, and China association officers, all aided!
abetted, furthered, cooperated with, and were instrumentalities of,
and parties to, some, or all of the understandings, agreements, combinations, and conspiracies, her~inafter set out, and actively participated in the performance of some or all of the acts and things
done in pursuance thereto and in furtherance thereof.
PAR. 13. Respondent Industry members are in competition with
each other and with other dealers in food service equipment
for hotels, restaurants, clubs, institutions, and other such types
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of users of such equipment, which IS manufactured and sold
by respondents, honor roll members, China association members,
Illinois Brass Manufacturing Co., and Columbia1 Stamping and
Enameling Co., and other manufacturers of such equipment, in
selling and seeking to sell same in commerce between and among
the several States of the United States and in the District of
Columbia, to the ultimate users of such equipment, except insofar as said competition has been hindered, lessened, restrained or
restricted, or potential competition between and among them forestalled by the unfair practices and methods hereinafter set forth.
These competitive dealers of respondent Industry members likewise purchase or seek to purchase such equipment from the manufacturers thereof, including respondents, honor roll members, China
ass.ociation members, Illinois Brass Manufacturing Co. and Columbia Stamping and Enameling Co., and as part of said purchases,
which are made or sought to be made by said competitors, the
manufacturers of said equipment, including the aforementioned
respondents, do, or did, transport, or cause, or did cause, such equipment to be shipped to the various places of business of said competitors located in States of the United States which are, or would be
different from the States of origin of such shipments.
PAR. 14. Respondents, honor roll members, China association
members, Illinois Brass Manufacturing Co., and Columbia Stamping
and Enameling Co., are in competition with each other, and with
other manufacturers of the same types of equipment used for food
service which they manufacture, in selling and seeking to sell such
equipment in commerce between and among the several States of the
United States and in the District of Columbia. to respondent Industry members, competitors of said respondent Industry members, and
also directly to the ultimate users of said equipment except insofar as
said competition has been hindered, lessened, restrained, or restricted
or potential competition between and among them forestalled by the
unfair methods and practices herein set forth.
PAR. 15. Respondent Industry members are in competition with
respondents, honor roll members, China association members, Illinois Brass Manufacturing Co., and Columbia Stamping and Enameling Co., in selling and seeking to sell, in commerce between and
among the several States of the United States and in the District
of Columbia, to the ultimate users thereof, the various types of foud
service equipment manufactured by said respondents, honor roll
members, China association members, Illinois Brass Manufacturing
Co., and Columbia Stamping and Enameling Co., except insofar as
said competition has been hindered, lessened, restrained, or restricted,
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or potential competition between or among them forestalled by the
unfair methods and practices hereinafter set forth.
PAR. 16. Respondent Industry members, acting through and by
means of respondents, Industry, Industry officers, and Industry
directors since about 1933, have, by means of agreements and understandings with the other respondents, as hereinafter set forth, and
by other means and methods conspired and combined together, and
with others, and have united in, and pursued, a common and concerted course of action and undertaking, among themselves, with the
other respondents, and with others, to adopt, carry out, enforce and
maintain throughout the United States, certain restricting, restraining, and unfair policies and trade practices, hereinafter described
which said respondent Industry members adhered to, among themselves, and which they have effectuated, by coercion, compulsion, and
other unfair means and methods.
PAR. 17. Among the said restricting, restraining, and unfair policies
and trade practices referred to in the preceding paragraph, which were
so formulated, adopted and put into effect by the respondents, are the
following:
1. A policy and practice of selecting the members of respondent Industry according to certain standards set up by said respondent Industry which require said Industry Members to carry stocks, maintain
display rooms, employ a sales organization, extend credit facilities,
and offer delivery service.
2. A policy and practice of securing new members of respondent Industry on the basis of invitations from a respondent Industry memb('r,
and not through applications for membership, and of requiring all such
invitations to be sent to respondent I. S. Anoff, chairman of respondent
Industry, by whom said applications are referred to respondent
Industry directors for final action.
3. A policy and practice of compelling all manufacturers of food
service equipment to sell same through respondent Industry members
and not directly to the ultimate users thereof.
4. A policy and practice of selecting certain specific manufacturers
of food service equipment to cooperate with respondent Industry's
purposes and policies, as recipients of respondent Industry's "Honor
Roll Certificates."
5. A policy and practice of preventing manufacturers of food service
equipment from selling said equipment to any dealers in same who are
not members of respondent Industry.
6. A policy and practice of preventing manufacturers of food service
equipment from selling same directly to public service companies, chain
stores, and other recognized outlets.
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7. A policy and practice of only purchasing the equipment which
respondent Industry dealers resell, from those manufacturers who are.
recipients of honor roll certificates from respondent Industry.
8. A policy and practice of entering into and thereafter carrying out,
agreements and understandings with respondents, honor roll members,
China association members, Illinois Brass Manufacturing Co., and
Columbia Stamping and Enameling Co., and other manufacturers of
various types of food service equipment for the purpose and intent of
monopolizing in respondent Industry members the resale and distribution of such equipment, and of monopolizing in respondents honor
roll members, China association members, Illinois Brass Manufacturing Co., and Columbia Stamping and Enameling Co., all purchases by
respondent Industry members of the various types of equipment manufactured by said respondents, honor roll' members, Illinois Brass Manufacturing Co., and Columbia Stamping and Enameling Co.
,
9. A general' policy and practice of reducing competition throughout the United States, in the sale and offering for sale, of various types
of food service equipment, by the manufacturers thereof and of tending to create and maintaining a monopoly in such trade by respondents,
honor roll members, China association members, Illinois Brass Manufacturing Co., and Columbia Stamping and Enameling Co.
10. A general policy and practice of reducing competition throughout the Unit-ed States, in the resale of food service equipment, and of
tending to create and maintain a monopoly in respondent Industry
members in such trade and commerce throughout the United States.
PAR. 18. For the purpose of making such policies and practices effective, and of requiring compliance therewith by all food service
equipment dealers and manufacturers of such equipment, throughout
the United States, respondents have done, and performed and still do
and perform, among other acts and things, the following:
1. Respondent Industry members agreed to formulate,•adopt, follow, carry out, enforce, impose and make effective, and have formulated, adopted, followed, carried out, enforced, imposed and made
effective, the policies and practices described in the preceding
paragraph.
2. Respondent Industry members agreed to hold, and have held, at
least one national meeting each year, at which said policies and practices were discussed, adopted and agreed to.
3. Respondent Industry members agreed to form, and have formed,
local organizations of Industry members, particularly in New York,
N. Y., Boston, :Mass., Chicago, Ill., Miami, Fla., an,d St. Louis, l\Io.
4. Respondent Industry members agreed to hold, and have held, frequent meetings of the respondent membership of said local organiza-
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tions, at which said policies and practices were discussed, adopted and
agreed to.
0.. Respondent Industry directors agreed to hold, and have held,
regular and special meetings at which said policies and practices were
discussed, adopted and agreed to.
6. Respondent Industry members have agreed to appoint, and have
appointed, through and by means of respondents, Industry, Industry
officers and Industry directors, special committees to enforce said
policies and practices, and also to confer and enter into agreements
and understandings with representatives of respondent honor roll
members and other manufacturers of various types of food service
equipment which are resold by said respondent Industry members
for the purpose, intent and effect of carrying out said policies and
practices.
7. Respondent Industry members agreed to seek and obtain, and
have sought and obtained, promises and assurances from one another,
in establishing and making effective the policies and practices hereinabove described.
· 8. Respondent Industry members agreed to issue, and have issued
through and by means of respondents, Industry, Industry officers and
Industry directors, a monthly bulletin entitled "Food Service Equipment Industry Bulletin," in which the activities of respondent
Industry are summarized, a complete list of the membership of respondent Industry given and also a full list of the current holders of
honor roll certificates from respondent Industry.
9. Respondent Industry members agreed to disseminate, and have
disseminated, aforesaid monthly bulletin among respondents, Industry members, honor roll members and other manufacturers of food
service equipment.
10. Respondent Industry members have agreed to issue, and have
issued, through and by means of respondents, Industry, Industry
officers and Industry directors, special bulletins, general letters and
the like, from time to time, for dissemination among respondents,
Industry members, honor roll members, and other manufacturers
of food service equipment.
11. Beginning in 1937, and continuing thereafter, respondent Industry members have, through respondent Industry, agreed to issue,
and have issued, to respondent honor roll members, honor roll certificates, which signify that said respondent honor roll members have
entered into and thereafter carried out, an agreement, understanding,
combination and conspiracy with respondent Industry, acting for and
?n behalf of respondent Industry members, for the purpose and
Intent, and with the effect of unlawfully restricting, restraining,
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monopolizing and suppressing, and eliminating competition in commerce between and among the the several States o£ the United States
and in the District of Columbia, in the sale of food service equipment
by the manufacturers thereof, and in the resale and distribution of
such equipment in said commerce, by dealers thereof.
12. Pursuant to said understanding, agreement, combination, and
conspiracy, hereinbefore set forth in the subparagraph 11, and in
furtherance thereof, respondent honor roll members have agreed,
and still do agree, among other things :
(a) Not to sell, and do not sell, the various types of food service
equipment manufactured by them through anyone other than "recognized dealers" as defined by respondent Industry, which "recognized
dealers" in most instances are respondent Industry members.
(b) To discontinue selling, and have discontinued selling, the various types of food service equipment manufactured by them to curbstone brokers, commission agents, and others who are not "recognized
dealers," as defined by respondent Industry, which "recognized
dealers" in most instances are respondent Industry members.
(c) To discontinue selling directly and have discontinued selling
directly, to hotels, restaurants, chain stores, etc.
(d) That where it is necessary to sell directly to the trade in certain
territories where there are no "recognized dealers," to quote, and
do quote, in such instances the same prices as those at which respondent Industry members sell to the trade.
13. Pursuant to said agreement, understanding, combination, and
conspiracy, hereinbefore set forth in subparagraph 11, and in furtherance thereof, respondent Industry members agreed, among ·other
things, to purchase, and do purchase, most, if not all, of the various
types of food service equipment manufactured by said respondent
honor roll members from said respondents, to the exclusion of all
other manufacturers o£ such equipment.
· 14. Respondent Industry members agreed to submit, and do submit,
any complaints with reference to respondent honor roll members to
respondent Industry's committee on merchandising.
15. Respondent Industry members agreed to require, and do require,
10aid respondent Industry's Committee on merchandising to investigate such complaints and report back to respondent Industry directors
as to whether such manufacturers should be dropped from respondent
Industry's honor roll.
16. Respondent Industry members agreed to publish, and do publish,
in each issue of its monthly bulletins all of the names of respondent
honor roll members.

.'
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17. Respondent honor roll members agreed to give, and do give,
respondent Industry members preferential consideration to the particular food service equipment manufactured by said respondent honor
roll members.
18. In about 1937, respondent Industry members agreed to enter
into, and did enter into, and thereafter carry out, by means of respondents, Industry officers and Industry directors, an agreement and
understanding with respondents, Polar 1Vare Co., Lalance-Grosjean
Manufacturing Co., Carrollton Metal Products Co., United States
Stamping Co., Vollrath Co., and Columbia Stamping and Enameling
Co., all Of whom are manufacturers o£ stainless steel and enamel cooking utensils and other similar products, for food service equipment,
to monopolize in respondent Industry members the resale of such
equipment to hotels, restaurants, clubs, institutions and similar buyers
of same, throughout the United States, and to monopolize in said
respondent manufacturers of such food service equipment all purchases
of same by respondent Industry members.
19. Pursuant to said agreement and understanding, hereinbefore set
forth in subparagraph 18, and in furtherance thereof, the aforementioned respondent manufacturers agreed, among other things:
(a) To refrain from selling, and do refrain from selling, to any
new hotel accounts or like buyers, directly, or through any commission
agent, broker or any other channel of distribution other than "recognized dealers," as defined by respondent Industry, which "recognized
dealers" in most instances are respondent Industry members.
(b) To attempt to eliminate, and did attempt to eliminate before
October 1, 1937, all existing direct or brokerage accounts and divert
this business exclusively to respondent Industry members.
20. Pursuant to said agreement and understanding, hereinbefore set
forth in subparagraph 18, and in furtherance thereof, respondent Industry members agreed to purchase and do purchase, most, if not all,
of their stainless steel and enamel cooking utensils and similar products
Used as food service equipment from said respondent manufacturers to
the exclusion of all other manufacturers of such food service equiplllent.
. 21. In about 1939, respondent Industry members agreed to enter
Into, and did enter into, and thereafter carry out, through and by
llleans of respondents, Industry, Industry officers and Industry directors, an agreement and understanding with respondent China association members, acting through and by means of respondents, China
Association and China association officers, to monopolize in respondent
Industry members the resale of various types of vitrified china prodllcts to hotels, restaurants, clubs, institutions and similar buyers of
same throughout the United States, and to monopolize in respondent
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China Association members all purchases of such equipment by
respondent Industry members.
22. Pursuant to said agreement and understanding, hereinbefore
set forth in subparagraph 21, and in furtherance thereof, respondent
China Association members, acting through and by means of respondents, China association and China association officers, agreed, among
other things:
(a) To sell, and do sell, directly to department stores only when
the purchases by said stores are for use in their own departments.
(b) To use, and do use, their best endeavors to sell department
stores having no china departments, exclusively through and by means
of respondent Industry members.
(c) To sell, and do sell, to chain stores directly only where this is
absolutely necessary because of competitive conditions.
(d) To cease and did cease, immediately after entering into the
aforementioned agreement and understanding, from taking on any
new direct-to-consumer accounts or any new broker or commission
agent accounts.
(e) To refrain from, and do refrain from, quoting prices to ultimate consumers of their products without first having received the
consent of respondent Industry members in a particular locality where
such consumers are located, as to the mark-up to be used;
23. Pursuant to said agreement and understanding, hereinbefore
set forth in subparagraph 21, and in furtherance thereof, respondent
Industry members, acting through and by means of respondents, Industry, Industry officers and Industry directors, agreed, among other
things:
(a) To cease, and did cease, pitting one manufacturer against
another in an attempt to get lower prices on their purchases.
(b) To cease, and did cease, requesting the copying of other
.American manufacturers' designs.
(c) To cease, and did cease, demanding or accepting volume
discounts.
(d) To cease, and did cease, soliciting business on the same decorations on the same makes of china as are supplied by any of respond·
cnt China Association members to other respondent Industry
members.
24. Respondent Industry members agreed to attempt, and did attempt, with some success, to prevent respondent honor roll members
and other manufacturers of food service equipment from selling directly to chain stores.
25. Respondent Industry members agreed to solicit and obtain,
and did solicit and obtain, through coercion, better prices and special
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discounts :from some respondent honor roll members and other :manufacturers of food service equipment, for respondent Industry members.
26. Respondent Industry members agreed to enter into, and did
£;nter
into and thereafter carry out, an agreement and understandin(Y"
•
0
With respondents, Standard Gas Equipment Corporatio·n, DetroitMichigan Stove Co., and American Stove Co., the three largest manufacturers of commercial gas ranges and cooking equipment in the
United StateS', to monopolize in respondent Industry members, particularly in the New York and Chicago trading areas, the resale of
commercial gas ranges and other cooking equipment manufactured
by said three respondents, and to monopolize in said three respondents all purchases of such equipment by respondent Industry memberS",
particularly in said areas.
27. Pursuant to said agreement and undl'rstanding, hereinbefore
set forth in subparagraph 26, and in :furtherance thereof, the aforementioned respondents, Standard GaS' Equipment Corporation, Detroit-Michigan Stove Co., and American Stove Co., did agree, among
other things:
(a) To confine, and did confine, in said New York and Chicago
areas,- the exclusive sale and distribution of said equipment manufactured by the said three respondents, to respondent Industry
members.
(b) To grant, and did grant, extra discounts, to respondent Industry members in the Chicago trade area, during the special campaign on the products manufactured by·said three responde.nts, said
special campaign being fostered and promoted by respondent I. S.
Anoff, chairman o£ respondent Industry.
28. Pursuant to said agreement and understanding, hereinbefore set
forth in subparagraph 26, and in furtherance thereof, respondent
Industry members, particularly in said New York and Chicago areas,
agreed to purchase, and did purchase, most, if not all, of the aforementioned food service equipment manufactured by respondents,
Standard Gas Equipment Corporation, Detroit-Michigan Stove Co.,
and American Stove Co., :from said three respondents.
29. Respondent Industry members agreed to enter into, and did
enter into; and thereafter carry out, through and by means of respondents: Industry, Industry officers, and Industry directors, and
by other means and methods, an agreement and understanding with
respondent Illinois Bruss Manufacturing Co., whereby the said responU.ent Illinois Brass Manufacturing Co. did agree to, and did
grant to, respondent Industry members exclusively, extreme discounts
on the types of food service equipment.manufactured by said respondent Illinois Brass Manufacturing Co., and whereby said respondent

1512

FEDERAL TRADE COMMISSION DECISIONS

Complaint

33F.T.C.

IndustrJ members, acting through and by means of respondent Industry, agreed, at least taeitly to make, and did make, special efforts
to sell the particular food service equipment manufactured by said
respondent Illinois Brass Manufacturing Co.
30. Respondent Industry members agreed to supervise and investigate, and did supervise and investigate, through and by means of
respondents, Industry, Industry officers, and Industry directors, and
by other means and methods, the practices and policies of competing
dealers in food service equipment, and to act, and did act, conceitedly
to maintain the policies and practices, hereinbefore described in
paragraph 17, to coercively require, and did coercively require, recalcitrant dealers and manufacturers of such equipment to recognize
and confor.m to such policies and practices.
PAR. 19. Each of the respondents named in the caption hereof
acted, and now acts, in concert and in cooperation with one or more
of the other respondents, either directly, or through or by means
of respondents, Industry, Industry officers, Industry directors, China
association, or China association officers, or by other means or
methods, in doing and performing the acts and things, hereinbefore
alleged, in effectuating, furthering and requiring compliance with ·
the restricting, restraining and unfair policies and trade practices
adopted and carried into effect by respondent Industry members,
as hereinabove alleged.
PAR. 20. The capacity, tendency and. effect of the aforesaid agreements, combinations, polici~s, practices, and the acts and things
done and performed by all of the respondents named in the caption·
hereof, in pursuance thereof, are, and have been:
1. To monopolize in respondent Industry members the selling and
distribution of food service equipment to hotels, restaurants, clubs,
institutions, and similar users of such equipment, throughout the
United States, and in the District of Columbia.
2. To monopolize in respondents, honor roll members, China association members, Illinoi~ Brass Manufacturing Co. and Columbia
Stamping and Enameling Co., and such other manufacturers of
various types of food service equipment whom respondent Industry
members, acting through and by means of respondents, Industry
officers and Industry directors, and by other means and methods,
approve the manufacture and sale of such equipment throughout
the United States and in the District of Columbia.
3. To create and set up the respondent honor roll members as a
"White List" of manufacturers of various types of food service
equipment signifying thereby that only those manufacturers of various types of food service equipment who rec~ive honor roll certifi-
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cates from respondent Industry, are to receive the business of respondent Industry members.
4. To prevent dealers in food service equipment throughout the
United States and in the District of Columbia who are not members
of respondent Industry from securing various types of food service
equipment from the manufacturers thereof, especially from those
manufacturers of such equipment who are recipients of honor roll
certificates from respondent Industry.
5. To suppress, eliminate, and discriminate against those who are,
or have been, engaged in, or desire to engage in, the sale and dis:
tribution of food service equipment anywhere in the United States,
but who are not members of, or cannot become members of, or who
do not wish to become members of, respondent Industry.
6. To unreasonably lessen, eliminate, restrain, stifle, hamper and
suppress competition in the sale, or offering for sale, of various types
of food service equipment throughout the United States, and in the
District of Columbia, and thus to deprive hotels, restaurants, clubs,
institutions and other similar users of such equipment of the advantages in price, service and other considerations which they would
receive and enjoy under conditions of normal, unmolested, free and
fair competition in the sale, and offering for sale, to them of such
equipment, and to otherwise operate as a restraint upon, ~bstruction
and deterrent to, the freedom of fair and legitimate competition
in such trade and industry.
7. To obstruct and prevent the establishment throughout the United
States and the District of Columbia of new dealers in food service
equipment.
8. To prevent direct sales throughout the United States and in
the District of Columbia by manufacturers of various types of food
service equipment to hotels, restaurants, clubs, institutions and other
similar users of same, chain stores, brokers, "price-cutters" and
noncooperation nonmembers of respondent Industry.
9. To prevent competitive sales throughout the United States
and in the District of Columbia by gas and electric utility COf!lpanies
to consumers of such equipment who ordinarily are customers of
respondent Industry members.
10. To prevent manufacturers of various types of food service
equipment from bidding in competition with respondent Industry
members on ,V. Pl. A. projects.
11. To obstruct and prevent the establishment throughout the
United States and in the District of Columbia of new manufacturers
of various types of food service equipment.
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12. To burden, hamper, and interfere with the normal and natural
flow of trade in commerce of food service equipment into, through
and from the various States of the United States and in the District
of Columbia.
13. To interfere with, suppress, and hamper the interstate supply
of ''arious types of food service equipment of those who are, or
who desire to, engage in the sale and dist.r;ibution of such equipment
throughout the United States, and in the District of Columbia, but
,:who are not now members of, or cannot become members of, or do
not desire to become members of, respondent Industry.
14. To result in respondents, honor roll members, China association members, Illinois Brass Manufacturing Co. and Columbia Stamping and Enameling Co. boycotting and refusing to sell to, dealers,
distributors and brokers of various types o£ food service equipment
and those who desire to become such dealers, distributors and brokers,
throughout the United States, and in the District of Columbia, but
who are not members o£, or cannot become members o£, or who do
not wish to become members of, respondent Industry.
15. To prejudice and injure manufacturers o£ various types of food
service equipment, throughout the United States, and in the District
of Columbia, who do not conform to respondents' said restricting,
restraining and unfa-ir policies and practices, or who do not desire
to so conform, but are compelled to do so, by the concerted action
of all of the rbspondents named in the caption hereof, as hereinbefore
alleged.
16. To injure the competitors of respondents, Industry members,
honor roll members, China association members, Illinois Brass :Manufacturing Co., and Columbia Stamping and Enameling Co., by unfairly diverting business and trade from said competitors and
otherwise oppressing them.
PAR. 21. The acts and practices of the respondents as herein alleged
are all to the prejudice of competitors of respondents and of the
public; have a dangerous tendency to and have actually hindered
and prevented competition in the sale of various types of food service
equipment in commerce within the intent and meaning of the Federal
Trade Commission Act; have unreasonably restrained such commerce
in said food service equipment; have a dangerous tendency to create
in respondents a monopoly in the sale of such equipment, and constitute unfair methods of competition in commerce within the intent
and meani!lg of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTs, AND

OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on the 26th day of December 1940,
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issued, and thereafter had served, its complaint in this proceeding
upon the respondents named in the caption hereof, charging them
with the use of unfair methods of competition in commerce, as
"commerce" is defined in the F~deral Trade Commission Act, in
violation of the provisions of the said act. All of said respondents,
except respondents, United States Stamping Co. and Scammell China
Co., have duly filed their answers in this proceeding. Thereafter, a
stipulation was entered into whereby it was stipulated and agreed
that a statement of facts, signed and executed by all of the respondents (including the aforementioned respondents, United States
Stamping Co. and Scammell China Co.) except respondent, Illinois
Brass Manufacturing Co., and 1V. T. Kelley, chief counsel for the
Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding and in lieu of testimony in support of the charges stated in the complaint, or in
opposition thereto, and that the said Commission may proceed upon
said statement of facts to make its report, stating its findings as to
the facts and its conclusion based thereon, and enter its order disposing of the proceeding without the presentation of argument, the
filing of briefs or the filing of a report on the evidence by a trial
examiner for the Commission. Thereafter, this proceeding regularly
came on for final hearing before the Commission on said complaint,
answers and stipulations, said stipulation having been approved,
accepted and filed, and the Commission having duly considered the
same and being now fully advised in the premises, finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Food Service Equipme(lt Industry, Inc.,
hereinafter referred to as "respondent Industry" is a nonprofit corporation organized. under the laws of the State of Illinois on July
25, 1933, and existing and doing business by virtue of the laws of
said State since that date, with its office and principal place of business being located at 2155 Pershing Road, Chicago, Ill.
Its officers are now, and since its organization have been, the following respondents, hereinafter referred to as "respondent Industry
officers."
I. S. Anoff, chairman, who Is also president and director of respondent Albert
Pick Co., Inc., his ad1lress being in cut·e of Albert I'lck Co., Inc., 2151 Pershing
Road, Chlrago, Ill.

•
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:M. P. Duke, vice-chairman, who is also president of. respondent Duke Manufacturing Co., his address being in care of Duke Manufacturing Co., 2222 North
9th Street, St. Louis, Mo.
(1\Iiss) L. E. !wert, secretary, whose address Is 2159 Pershing Road,
Chicago, Ill.
S. R. Sperans, treasurer, who is also president of respondent Straus-Duparquet,
Inc., and whose address is In care of. Straus·Duparquet, Inc., 630 Sixth Avenue,
New York, N. Y.

Its directors, hereinafter referred to as "respondent Industry directors," from the time of its organization until April 1940, and up to
the time of the filing of the complaint herein, with the exception
of respondents H. C. Davis, P. L. Ezekiel, and C. "Winkler, who were
replaced as such directors in April 1940, are, and have been, the
following respondents:
A. H. Beadle, vice president, Joesting & Schilling Co., Inc., St. Paul, Minn.
S. J. Carson, manager, Carson Crockery Company, Denver, Colo.
H. C. Davis, in care of F. A. Davis & Sons, Baltimore, Md.
W. F. Dougherty, president, W. F. Dougherty & Sons, Inc., Philadelphia, Pa.
B. Dohrmann, vice president, Dohrmann llotel Supply Company, San Francisco,
Call f.
P. L. Ezekiel, president, Ezekiel & Wellman Co., Inc., Richmond, Va.
A. \V. Forbriger, in care of John Van Range Company, Cincinnati, Ohio.
\V. Friedman, in care of H. Friedman & Sons, Inc., 30 Cooper Square, New
York, N.Y.
C. A. Winchester, treasurer, Thompson-Winchester Company, Inc., Boston,
1\Iass.
C. Winkler in care of. Greene-Winkler Company, Inc., Seattle, Wash.
PAR. 2. The control, direction 1 and management of respondent
Industry's affairs, policies and. actions have been vested in respondent
Industry officers and Industry d.irectors, and still are, with the exception of the aforementioned respondents H. C. Davis, P. L. Ezekiel,
and C. 'Vinkler.
PAR. 3. The membership of respondent Industry consists of approximately 100 corporations, firms, partnerships, and individuals, all
of whom are dealers in various types of food service equipment for
hotels, restaurants, clubs, institutions and other such classes of business, the primary business of said members being the purchase and
resale of such equipment, with said members constituting most of
the leading dealers in such equipment throughout the United States.
Certain of the members of respondent Industry are manufacturers
of kitchen, restaurant and cafeteria equipment, which, in a large part,
must be especially designed and manufactured for each particular
installation.
The number of members of said respondent Industry vary from
year to year. The following respondents, hereinafter referred to as
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"respondent Industry members," are represented members of
respondent Industry:
A. L. Cahn & Sons, a corporation organized "and existing under the laws of
the State of New York witb its office and principal place of business located
at 46 Cooper Square, New York, N. Y.
Duke Manufacturing Co., a corporation organized and existing under the laws
of the State of New York, with its office and principal place of business located
at 2222 North 9th Street, St. Louis, Mo.
Ezekiel & Weilman Co., Inc., a corporation organized and existing under the
laws of the State of Virginia, with its office and principal place of business
located at 7th and Cary Streets, Richmond, Va.
Alex Janows & Company, a corporation organized and existing under the laws
ot the State of Illinois with its office and principal place of business located
at 1645 West Carroll Avenue, Chicago, Ill.
Albert Pick Co., Inc., a corporation organized and existing under the laws of
the State of Delaware, with its office and principal place of business located at
2151 Pershing Road, Chicago, Ill.
The Stearnes Company, a corporatio.n organized and existing under the laws
of the State of Illinois, with its office and principal place of business located at
1333 South Wabash Avenue, Chicago, Ill.
Straus-Duparquet, Inc., a corporation organized and existing under the laws
of the State of New York, with its office and principal place of business located
at 630 Sixth Avenue, New York, N. Y.
PAR. 4. Respondent Industry annually selects certain manufacturers
of the various types of food service equipment, which are resold by
respondent Industry members to receive honor roll certificates from
respondent Industry, in recognition of said manufacturers' cooperation with, and adoption of, the policies and practices of respondent
Industry, which policies and practices are hereinafter set out.
The honor roll certificates which respondent Industry thus awards
read as follows :

Presented to -------------------- in recognition of your cooperation with the
PDlicles of the Food Service Equipment Industry, Inc., in promoting friendly
relations between manufacturers and dealers who (1) carry stocks, (2) maintain
display rooms, (3) employ n .sales organization, (4) extend credit facilities,
(5) offer delivery service.
Expires June 80, 19-S.

n.

SPERENS,

Treasurer,
S. S. ANon·,
Chairman.

The recipients of such honor roll certificates, hereinafter referred
to as "Honor Roll .Members," are invited to attend meetings of respondent Industry. The status of being an honor roll member is not
permanent, but honor roll certificates are granted from year to year
by respondent Industry, respondent Industry members each year
deciding as to what manufacturers should be placed on the honor roll.
435526m-42-\'0I. 33-96
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Just prior to the close of the fiscal year on June 30, in each year,
ballots are mailed out by respondent Industry to all respondent Industry members, containing the names of all manufacturers who appeared on the "Roll of Honor" during the preceding year, and
respondent Industry members are required to check the list and suggest any changes or additions thereto; the ballots are then submitted
to respondent Industry directors for approval.
To remain an honor roll member the manufacturer is required to
observe the sales policy hereinafter set out in subdivision 9 of paragraph 17. Questions as to whether manufactu!'ers on the Honor Roll
have observed such sales policy have at various times been the subject
of disagreement between respondents, Industry members and honor
roll members.
·
The Commission finds that through the selection of honor roll
members by respondent Industry, in the manner herein described, the
respondent Industry compels or attempts to compel compliance by
said honor roll members with the sales policy of said respondent,
hereinafter set out in subdivision 9 of paragraph 17.
There are approximately 40 or 45 manufacturers of food service
equipment who are honor roll members of respondent Industry, with
the number of said members varying from year to year. The following respondents, hereinafter referred to as "respondent Honor Roll
Members," all of whom were recipients of said honor roll certificates
from respondent Industry for the year 1940, a're representative of
the honor roll members:
American Stove Co., a corporation organized and existing under the laws of
the State ot New Jersey, with its office and principal place of business located
at 825 Choteau Avenue, St. Louis, Mo.
Josiah Anstice & Co., Inc., a corporation organized and existing under the
laws ot the State of New York, with its office and principal place ot business
located at 97 Humboldt Street, Rochester, N. Y.
G. S. Blakeslee & Co., a corporation organized and existing under the laws
of the State of Illinois, with its office and principal place of business located
at West 19th and South 52nd Streets, Cicero, Ill.
G. S. Blodgett Co., Inc., a corporation organized and existing under the laws
ot the State of Vermont, with Its office and principal place of business located
at 59 Maple Street, Burlington, Vt.
Carrollton l\Ietal Products Co., a corpomtion organized and existing under
the laws of the State of Ohio, with its office and principal place of business
located at Carrollton, Ohio.
Colt's Patent Fire Arms 1\Ianufacturlng Co., a corporation organized and
existing under the laws ot the State of Connecticut, with its office and principal
place of business located at Hartford, Conn.
Detroit-Michigan Stove Co., a corporation orgnni7.ed and existing under the
laws of the State of 1\Iichigan, with its office and principal place of business
located at 6900 Enst Jefferson Avenue, Detroit, ~lich.
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Hobart Manufacturing Co., a corporation organized nnd existing undt'r the
laws of the State of Ohio, with its office and principal place of business located
at Troy, Ohio.
Lalance-Grosjenn Manufacturing Co., a corporation organized and existing
under the laws of the State of New York, with its office and principal place
of business located at !l2nd Street and Atlantic Avenue, Woodhaven, Long
Island, N. Y.
McGraw Electric Co., a corporation organized and existing under the laws
of the State of Delaware, with its office and principal place of business located
at 120 South LaSalle Street, Chicago, Ill.
Polar Ware Co., a corporation organized and existing under the laws of the
State of Wisconsin, with its office and principal place of business locate<l
at Sheboygan, Wis.
Standard Gas Equipment Corporation a corporation organized and existing
under the Jaws of the State of Maryland, with its principal corporate office
located in Baltimore, Maryland, and its principal sales office located at 18 East
41st Street, New York; N. Y.
United States Stamping Co., a corporation organized and existing under the
laws of the State of West Virginia, with its office and principal plaC'e of business
loC'ated at Moundsville, W. Va.
Vollrath Co., a corporation organized and existing under the laws of the
State of Wisconsin, with its office and principal place of business located at
Sheboygan, Wis.
PAR. 5. Respondent, Illinois Brass Manufacturing Co., is a corporation organized and existing under the laws of the State of Illinois,
with its office and principal place of business located at 224 North
Ada Street, Chicago, Ill.
Respondent, Columbian Enameling & Stamping Co., Inc., referred
to in the complaint as "Columbia Stamping & Enameling Co.," is a
corporation organized and existing under the laws of the State of
Indiana, with its office and principal place of business being located
at 1536 Beech Street, Terre Haute, Ind.
Although the complaint referred to this respondent as Columbia
Stamping & Enameling Co., and further stated that it was incorporated under the laws of the State of New York, with its principal
place of business being located at 40-05 Twenty-first Street, Long
Island City, N. Y., the respondent Columbian Enameling & Stamping Co., Inc., having admitted proper service upon it of the complaint,
and having waived, by the signatures of its attorneys of record to
the stipulation as to the facts, any and all defenses which it might
have possessed because of the failure of the complaint to properly
state its name, address and State of incorporation, the Commission
finds that the respondent Columbian Enameling & Stamping Co.,
Inc., to all legal intents and purposes, shall be, and is, considered as
though its proper name, address and State of incorporation were set
out in the complaint.
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6. The Commission finds with reference to respondent Illinois
Brass Manufacturing Co. that it was not a party to, or a participant
in, any of the agreements and understandings by and between the
respondent Industry members and the various other respondents,
which agreements and understandings are hereinafter set out.
PAR. 'I. Respondent American Vitrified China Manufacturers Association, hereinafter referred to as "respondent China Association," is
an unincorporated association organized in 1918, with its office and
place of business located in Shenango Pottery Co., New Castle, Pa.
Its active officers, hereinafter referred to as "respondent China
Association Officers" are respondent Albert M. Walker, its president,
whose address is in care of Bailey-Walker China Co., Bedford, Ohio,
and respondent James K. Love, its secretary-treasurer, who is vice
president of Shenango Pottery Co., New Castle, Pa.
PAR. 8. The Commission finds the following respondents, hereinafter referred to as "respondent China Association Members," all
manufacturers of vitrified china products, comprised the membership
of respondent China Association as of July 26, 1940:
PAR.

Dailey-Walker China Co., a corporation organized and existing under the
laws of the State of Ohio, with its office and principal place of business locatlid
at Bedford, Ohio; Buffalo Pottery, Inc., referred to in the complaint as "Buffalo
Pottery Co., Inc.," Is a corporation, Incorporated in October, 1940, under the
laws of the State of New York, with its office and principal place of business
being located at Seneca Street and Hayes Place, Buffalo, N. Y. It succeeded,
in October 1940, to the busines-s of Buffalo Pottery Co., lnt\, taking over the
business and assets of said Buffalo Pottery Co., Inc.; it retained the membership
of its said predecessor in respondent China Association; it adopted, approved,
ratified and continued to carry out, the agreement, which is hereinafter set out,
which said Buffalo Pottery Co., Inc., as a member of ~;aid re!>1JOndent China
Association, entered into in 1939 with respondent Industry members. Further·
more, said respondpnt's predecesso1·, Buffalo Pottery Co., Inc., was the recipient
of an honor roll certificate from respondent Industry, and respondent Buffalo
Pottery, Inc., as th~ successor to the business and asset':! of said Buffalo Pottery
Co., Inc., assumes and is responsible for any and nll benefits and obligations
which the said Buffalo Pottery Co., Inc., may have acquired t!Jrongh the receipt
and acceptance by it of the said honor roll certificate from re;;pondent Industry.
Carr China Company, a corporatiCin, organized and existing under the laws
of the State of West Virginia, with its office an<l principal place of business
located at Grafton, W. Va.
Iroquois China Co., a corporation organized and existing under the laws of
the Stnte of New York, with its office and principal place of business located at
2320 1\Iilton Street, Solvay, N. Y.
Jackson Vitrified China Co., a corporation organized and existing under the
laws of the State of Pennsylvania, with its office and principal place of business
located at Falls Creek, Pa.
D. B. McNichol Co. of W. Va., a corporation organized and existing under the
laws of the State of West Virginia, with its oflice and principal place of business
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located nt Clarksburg, W. Va. (This respondent is also a recipient of an honor
roll certificate from respondent Industry.)
Mayer China Company, a corporation organized and existing under the laws
of the State of Pennsylvania, with its office and principal place of business
located at Second Avenue and 6th St1·eet, Beaver Falls, Pn.
Onondaga Pottery Co., a corporation organized and existing under the laws of
the State of New York, with its office and principli.l place of business located
at 1850-58 West Fayette Street, Syracuse, N. Y.
Scammell China Company, a corporation organized and existing under the
laws of the State of New Jersey, with its office and principal place of business
located at Third and Landing Streets, Trenton, N. J~
Sheuango Pottery Co., a corporation organized and existing under the laws of
the State of Pennsylvnnia, with its office and principal place of busjp.ess located
at New Cnstle, Pa.
Sterling China Company, a corporation organized and existing under the laws
vf the State of Ohio, with its office and principal place of business located at
Twelfth and Anderson Streets, Wellsville, Ohio.
Wellsville China Co., a corporation organized and existing under the laws of
the State. of Ohio, with its office and principal place of business located at
Wellsville, Ohio.

PAn. 9. In the course and conduct of their respective businesses,
respondent Industry members purchase the various types of equipment 'vhich they resell, from respondent honor roll members, China
association members and other manufacturers thereof, and as part of
such purchases cause said equipment to be shipped or transported into
the States of the United States where the respective-places of business
of said respondent Industry members are located, from other States
of the United States.
Said re!'lpondent Industry members also, in the course and conduct
of their respective businesses, resell and distribute such equipment to
hotels, restaurants, clubs, institutions and other such types of users
thereof, located throughout the United States and, as a part of said
sales, transport, or cause to be transported, such equipment from
their respective places of business to said purchasers located in States
of the United States other than the States of origin of such shipments.
Respondent honor roll members and China association members, in
the course and conduct of their respective businesses, sell and distribute the various types of food service equipment manufactured by
them, to the purchasers thereof, including respondent Industry members, and, as a part of said sales, transport, or cause to be transported,
said equipment from their respective places of business to these
purchasers thereof located in the States of the United States other
than the States of origin of said shipments.
All of said respondent Industry members, honor roll members and
China association members are, ~nd were during the period hereinafter set forth, engaged in commerce between and among the several
States of the United States and in the District of Columbia.
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PAn.lO. Respondent Industry, Industry officers, Industry director::;,
China association and China association officer~, ail aided, abetted,
furthered, cooperated with: and were instrumentalities of, and parties
to, some or all of the understandings, agreements and combinations
herein set out, and actively participated in the performance of some
or all of the acts and things done in pursuance thereto and in
furtherance thereof.
PAR. 11. The Commission finds that respondent Industry officers,
Industry directors and China association officers, in aiding, abetting,
furthering, cooperating with and being instrumentalities of, and
}Jarties to, some or all of the understandings, agreements and combinations herein set forth, and in actively participating in the performance
of some or all of the acts and things done in pursuance thereto and in
furtherance thereof, did not act individually but acted in their official
capacities as Industry officers, Industry directors or China association
officers.
PAR. 12. In the course and conduct of their respective businesses,
respondent Industry members, but for the policies, acts and practices
hereinafter found, naturally and normally would be in competition
with each other and with other various types of dealers and jobbers
in food service equipment-for hotels, restaurants, clubs, institutions
and other such types of users of such equipment, which is manufactun>d and sold by respondent honor roll members and China association members, and other manufacturers of such equipment, in selling
und seeking to sell same in commerce between and among the several
States of the United States and in the District of Columbia, to the
ultimate users of such equipment. ·
Those jobbers or dealers in food service equipment who do nor
meet the requirements of respondent Industry, as hereinafter found,
for the classification of "legitimate jobbers" or "recognized dealers/'
likewise purchase or seek to purchase such equipment from the manufacturers thereof, including respondent honor roll members and China
association members, and as part of said purchases which are made or
sought to be made by said competitors, the manufacturers of said
equipment, including the aforementioned respondents, do, did, or
would transport, or cause, did or would cause, such equipment to be
shipped to the various places of business of said competitors located
in States of the United States which are, or would be, different from
the States of origin of such shipments. Such trade and commercl'
between and among the various States of the United States and in
the District of Columbia in such equipment, to said jobbers and dealers,
have been hindered and forestalled, in the manner and by the methods
hereinafter found.
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PAR. 13. In the course and conduct of their respective businesses,
respondent honor roll members and China association members, but
for the policies, acts and practices hereinafter found, naturally and
normally would be in competition with each other, and with other
manufacturers of the same types of equipment used for food service
'which they manufacture, in selling and seeking to sell such equipment
in commerce between and among the several States of the United States
and in the District of Columbia, to respondent Industry members,
competitors of said respondent Industry members, who are not classified as "legitimate jobbers" or "recognized dealers" by respondent.
Industry, and also directly to the ultimate users of said equipment.
PAR. 14. In the course and conduct of their respective businesses,
respondent honor roll members and China association members, but
for the policies, practices and acts herein found, naturally and normally would be in competition with respondent Industry members in
selling and seeking to sell, in commerce between and among the various States of the United States and in the District of Columbia, to
the ultimate users thereof, the various types of food service equipment manufactured by said respondent honor roll members and China
association members.
PAR. 15. Respondent Industry members, acting through and by
means of respondent Industry, Industry officers and Industry directors, since about 1933, have entered into and carried out agreements and understandings with the other respondents, as herein found,
and by other means and methods have combined together, and with
others, and have united in and pursued a common and concerted
course of action and undertaking, among themselves, with the other
respondents, and with others, to adopt, carry out, enforce and maintain throughout the United States certain restricting, restraining and
unfair policies and trade practices, herein found, which said respondent Industry members adhered to among themselves and which they
have effectuated by the means and methods herein found. .
. PAn. 16. Among the said policies and trade practices referred to
In the preceding paragraph, which were so formulated, adopted and
put into effect by the respondents, are the following:
1. A policy and practice of selecting and classifying, according to
?ertain standards set up by respondent Industry, jobbers and dealers
In food service equipment throughout the United States as being or
not being "legitimate jobbers" or "recognized dealers," who are defined by respondent Industry as being those dealers or jobbers who
carry stock, maintain display rooms, employ a sales organization, extend credit facilities, and offer delivery service.
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2. A policy and practice of accepting applications for membership
in respondent Industry only from firms that, in the judgment of respondent Industry, (a) are "legitimate jobbers'' or "recognized
dealers" as those terms are defined by respondent Industry, and (b),
are of good reputation and standing.
3. A policy and practice of securing new members upon applica"'
tion of prospective members submitted generally and principally
upon invitation of respondent Industry members; such applications
have, however, in some instances been submitted and accepted without prior invitation from respondent Industry members. All applications, regardless of source, are submitted to respondent I. S. Anoff,
Chairman of respondent Industry, by whom such applications are
thereafter referred to respondent Industry directors for final action.
4. A policy and practice of urging all manufacturers of food
!iervice equipment to sell same through respondent Industry members
or through the jobbers or dealers in such equipment, whom respondent Industry has selected and classified as "legitimate" or "recognized," and not to sell such equipment directly to the ultimate users
thereof.
5. A policy and practice of selecting certain specific manufacturers
of food service equipment who cooperate with respondent Industry's
purposes and policies, as recipients of respondent Industry's "Honor
Roll Certificates."
6. A policy and practice of protesting to manufacturers of food
service equipment who seU such equipment to any jobbers or dealers
other than respondent Industry members or those jobbers or dealers
who are classified by respondent Industry as "legitimate" or
"recognized."
7. A policy and practice of protesting to manufacturers of food
service equipment who sell same directly to public service 'companies, chain stores and other large purchasers of such equipment unless
such sales are made on a competitive equality with the prices which
such purchasers could receive from "legitimate jobbers" or "recognized dealers," as the same are classified by respondent Industry.
8. A policy and practice of urging and suggesting to respondent.
Industry members that they give preference to respondent honor roll
members in the purchase by said respondent Industry members of the
various types of food service equipment which are manufactured by
said respondent honor roll members.
9. A policy and practice of entering into, and thereafter carrying
out, specific agreements and understandings with respondent honor
roll members and China association members, for the purpose,
intent, and with the effect of carrying out the policies and practices
hereinbefore enumerated in this paragraph.
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The Commission finds that, in effect, the respondent Members have
adopted and carried out a general policy and practice of reducing
competition throughout the United States, in the sale and offering for
sale of various types of food service equipment by the manufacturers
thereof, and of tending to create and maintain a monopoly in such
trade by respondent honor roll members and China association members and also of reducing competition throughout the United States in
the resale of such equipment, and of tending to create and maintain a
monopoly in respondent Industry members and in those dealers and
jobbers in food service equipment whom respondent Industry classifies as "legitimate jobbers" or "recognized dealers," in such trade and
commerce throughout the United States.
PAR. 17. For the purpose of making such policies and pra.ctices
effective, and of requiring compliance therewith by all food service
equipment dealers and manufacturers of such equipment, throughout
the United States, respondents have done, and performed, among
other acts and things, the following:
1. Respondent Industry members agreed to formulate, adopt, follow, carry out and make effective, and have formulated, adopted,
followed, and in a great number of instances made effective, the
policies and practices described in the preceding paragraph.
2. Respondent Industry members agreed to hold, and have held,
at least one national meeting each year, at which said policies and
practices were discussed, adopted and agreed to.
3. Respondent Industry members agreed to form, and have formed,
local organizations of Industry members, particularly in New York,
N. Y.; Boston, l\Iass.; Chicago, Ill.; :Miami, Fla.; and St. Louis, 1\fo.
4. Respondent Industry members agreed to hold, and have held,
~requent meetings of the respondent membership of said local organlzations, at which said policies and practices were discussed, adopted
and agreed to.
5. Respondent Industry directors agreed to hold, and have held,
Ineetings at which said policies and practices were discussed, adopted
and agreed to .
.6. Respondent Industry members have agreed to appoint, and have
appointed, through and by means of respondent Industry, Industry
officers and Industry directors, special committees to enforce said
policies and practices, and also to confer and enter into agreements
and understandings with representatives of respondent honor roll
Inembers and other manufacturers of various types of food service
equipment which are resold by said respondent Industry members,
for the purpose, intent and with the effect of, carrying out said
Policies and practices.
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7. Respondent Industry members agreed to issue and disseminate,
and have issu~d and disseminated, through and by means of respondent Industry, Industry officers and Industry directors, a monthly
bulletin entitled "Food Service Equipment Industry Bulletin," to
respondents, Industry members, honor roll members and other manufacturers of food service equipment, in which Bulletin the activities
of respondent Industry are summarized, a complete list of the membership of respondent Industry given and also a full list of the current
holders of honor roll certificates from respondent Industry.
8. Respondent Industry members have agreed to issue, and have
issued, from time to time, through and by means of respondent
Industry, to responJent honor roll members and other manufacturers
of food service equipment throughout the United States, a complete
list of all such jobbers and dealers of food service equipment throughout the United States, numbering approximately 600, as respondent
Industry has selected and classified as "legitimate jobbers" or "recognized dealers".
9. Beginning in 1937, and continuing thereafter, respondent Industry members have, through respondent Industry, agreed to issue,
and have issued, annually to honor roll members, honor roll certificates, which signify that said respondent Honor Rolll\Iembers have
entered into, and thereafter carried out, an agreement, understanding
and combination with respondent Industry, acting for and on behalf
of respondent Industry members, in the sale of food servi~ equipment by the manufacturers thereof, and in the resale and distribution
of such equipment in said commerce by dealers thereof. Pursuant
to said understanding, agreement and combination, and in furtherance
thereof, respondent honor roll members, in effect:
{a) agreed, and agree, not to sell, and, in many instances, do not
sell, the various types of food service equipment manufactured by
them, through any broker, jobber or dealer, other than the "recognized dealers" or "legitimate jobbers" so defined and classified by
respondent industry.
(b) agreed, and agree, to discontinue selling, and, in many instances, have discontinued selling, the various types of food service
equipment manufactured by them, to curbstone brokers, commission
agents, and others who are not "legitimate jobbers" or "recognized
dealers" as defined and classified by respondent industry.
(c) ngreeJ, and agree, to discontinue selling, and, in many instances, have discontinued selling, directly to hotels, restaurants,
chain stores and similar large volume purchasers of food service
equipment, on any basis other than that of a competitive equality,
with the prices such purchasers could receive from "legitimate
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jobbers" or "recognized dealers" as same are defined and classified
by respondent Industry.
10. Pursuant to said understanding, agreement and combination,
hereinbefore set out in subparagraph 9, and in furtherance thereof,
respondent Industry members agreed to, and do, give preference to
respondent honor roll members in the purchase by said respondent
Industry members of the various types of food service equipment
which are manufactured by said respondent honor roll members.
11. Respondent Industry members agreed to submit, and do submit,
any complaints with reference to respondent honor roll members to
respondent Industry's committee on merchandising.
12. Respondent Industry members agreed to require, and do require,
said respondent Industry's committee on merchandising to investigate
such complaints and report back to respondent Industry directors
as to whether such manufacturers should be dropped from respondent
Industry's honor roll, and respondent Industry directors decide
Whether or not this should be done .
. . 13. Respondent Industry members agreed to publish, and do pubhsh, in each issue of its monthly bulletins all of the names of respondent honor roll members.
. 14. In about 1937, respondent Industry members agreed to enter
Jnto, and did enter into, and thereafter carry out, by means of respondent Industry, Industry officers and Industry directors, an agreement and understanding with respondents Carrollton Metal Products
Co., Polar 'Vare Co., Lalance-Grosjean Manufacturing Co., United
States Stamping Co. and Vollrath Co., all of whom are manufacturers of stainless steel and enamel cooking utensils and other similar
Products, for food service equipment. Said agreement and understanding tend to have the effect of monopolizing in respondent Industry members the resale of such equipment to hotels, restaurants,
clubs, institutions and similar buyers of same throughout the United
States, and also have had the effect of tending to monopolize in
said respondent manufacturers of food service equipment all purchases of same by respondent Industry members and by those jobbers
nnd dealers of such equipment whom respondent Industry classifies
liS "legitimate jobbers'' and "recognized dealers." Pursuant to said
agreement and understanding, and in furtherance thereof, the respondent manufacturers made the following specific agreements which
were, to a substantial extent, observed and carried out by said
respondents:
(a) To refrain from selling to any new hotel accounts or like
buyers, directly, or through any commission agent, broker or any
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other channel o£ distribution other than "legitimate jobbers" and
"recognized dealers," as defined by respondent Industry.
(b) To attempt to eliminate before October 1, 1937, all existing
direct or brokerage accounts and divert this business exclusively to
respondent Industry members.
15. Pursuant to said agreement and understanding, hereinbefore
e:et forth in subparagraph 14, and in furtherance thereof, respondent
Industry members agreed to give, and do give, preference in their
purchases of stainless steel and enamel cooking utensils and similar
products used as food service equipment to said respondent manufacturers.
16. In about 1939, respondent Industry members agreed to enter
into, and did enter into, and thereafter carry out, in many instances,
an agreement and understanding with respondent China association
members, acting through and by means of respondell,ts China association and China association officers, which tends to have the effect of
monopolizing in respondent Industry members, and in those dealers
and jobbers whom respondent Industry classifies as "legitimate jobbers" and "recognized dealers," the re~ale of various types of vitrified
china products manufactured by respondent China association members to hotels, restaurants, clubs, institutions and similar buyers of
same throughout the United States, and which likewise tends to have
the effect of monopolizing in respondent China association members all
purchases of such equipment by respondent Industry members and
those jobbers and dealers whom the respondent Industry classifies as
"legitimate jobbers" and "recognized dealers." Pursuant to said understanding and agreement, respondent China association members,
acting through and by means of respondents China association and
China association officers, specifically agreed:
(a) To sell directly to department stores for their restaurants, only
where such stores have china departments.
(b) To use their best endeavors to sell, through dealers, department stores having no china departments.
(c) To sell chain stores through dealers where this is possible.
(d) To cease ~mmediately from taking on any new direct-toconsumer accounts.
(e) To cease immediately taking on any new broker or commission
·
agent accounts; and
(/) To refrain from quoting prices to consumers without having
first received the consent of the dealer as to the mark-up to be used.
Pursuant to said understanding and agreement respondent Industry
members specifically agreed to:
(a) Cease pitting one manufacturer against another in an endeavor to force down prices.
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(b) Cease requesting the copying of other American Manufacturers' designs.
(c) Cease demanding and accepting volume discounts.
(d) Cease soliciting business on the same decoration on the same
makes of china as now being supplied by another dealer.
(e) Practice better ethics; that is, if a dealer is given the exdusive right to quote on some specific proposition on one make of
china, he should confine his offering to the consumer to that partirular
brand and not accept an order for any other make of china.
17. Respondent Industry members agreed to attempt, and did
attempt, by the various methods hereinbefore set forth to prevent,
and in some cases did prevent, the respondent honor roll members and
other manufacturers of food service equipment from Reiling directly
to chain stores, hotels, restaurants and similar large volume purchasers of food service equipment, on any basis other than that of a
competitive equality with the prices such purchasers could receive
from the "legitimate jobbers" or "recognized dealers," which are defined, selected and classified as such by respondent Industry;
18. Respondent Industry members agreed to supervise and investigate, and did supervise and investigate, throngh and by means of
respondent Industry, Industry officers and Industry directors, and by
other means ancl methods, the practices and policil.'s of competing
dealers in food service equipment, and agreed to act, and did act,
concertedly to maintain the policies and practices, hereinbefore
described in paragraph 1G•
. PAR. 18. Althongh respondent Columbian Enameling and Stamplng Co., Inc., had a representative at the meeting, in about 1937, at
Which the respondents Carrollton Metal Products Co., Polar 'Vare
Co., Lalance-Grosjean Manufacturing Co., United States Stamping
Co., and Vollrath Co., entered into the agreement "with the respondent Industry members which has hereinbefore been set forth in subParagraph 14 of paragraph 17 this representatiYe of respondent
Columbian Enameling and Stamping Co., Inc., took no part in the
actual discus~;ions regarding the agreement and was not present at
the meeting when the resolution embodying such agreement was
adopted. The Commission, therefore, finds that said respondent
Columbian Enameling & Stamping Co., Inc., was not a party to such
agreement.
PAn. 19. Each of the respondents named in the caption hereof,
except respondents Illinois Brass Manufacturing Co. and Columbian
E~ameling & Stamping Co., Inc., acted in concert and in cooperation
Wlth one or more of tM bther respondents, <>ither directly or through
or by means of respondent Industry, Industry oflicers, Industry
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directors, China association or China association officers, or by other
means or methods, in doing and performing the acts and things hereinbefore found, in effectuating, furthering and requiring compHance
with the policies and trade practices adopted and carried into effect
by respondent Industry members, as hereinabove found; and which,
with respect to respondents China association, China association officers and China association members, who do not hold honor roll
certificates, appear in subparagraph 16 of paragraph 17 hereof.
PAR. 20. The Commission finds, from all of the foregoing facts,
that the capacity, tenchmcy, and effect of the aforefound agreements,
combinations, policies, practices, and acts and things done and performed in pursuance thereof, as have hereinbefore beeu found, have
been and are :
1. To create and set up the respondent honor roll members as a
"\Vhite List" of manufacturers of various types of food service
equipment, signifying thereby that only those manufacturers of
various types of food service equipment who receive lwnor roll certificates from respondent Industry, "are to receive preference in the
placement of business by respondent Industry members.
2. To prevent dealers in food service equipment throughout the
United States and in the District of Columbia who are not members
of respondent Industry or who are not selected and classified by respondent Industry as "legitimate jobbers" or "recognized dealers"
from procuring various types of food service equipment from the
manufacturers thereof, who are recipients of honor roll certificates
from respondent Industry, and from those other manufacturers of
such equipment who cooperate with respondent Industry, including
respondent China association's members.
3. To suppress, eliminate and discriminate against those who are,
or have been, engaged in, or desire to engage in, the sale and distribution of food service equipment anywhere in the United States, but
(a) who are not members of, or cannot become members of, or who
do not wish to become members of, respondent Industry, or (b) who
are not selected, classified and designated by, respondent Industry as
"legitimate jobbers" or "recognized dealers".
4. To unreasonably lessen, eliminate, restrain, stifle, hamper, and
suppress competition in the sale, or offering for sale, of various types
of food service equipment throughout the United States, and in
the District of Columbia, and thus to deprive hotels, restaurants,
clubs, institutions, and other similar purchasers and users of such
equipment of the advantages in price, service and other considerations
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which they would receive and enjoy under conditions of normal,
unmolested, free and fair competition in the sale, and offering for
sale, to them of such equipment, and to otherwise operate as a restraint upon, obstruction and deterrent to, fair and legitimate com.
petition in such trade and industry.
5. To reduce substantially direct sales throughout the United
States and in the District of Columbia by manufacturers of various
types of food service equipment to hotels, restaurants, chain stores
and similar large volume purchasers of food service equipment.
6. To burden, hamper, and interfere with the normal and natural
flow of trade in commerce of food service equipment into, through
and from the various States of the United States and in the District
of Celumbia.
7. To interfere with, suppress and hamper the interstate supply
of various types of food service equipment of those who are engaged
in or who desire to engage in, the sale and distribution of such equipment throughout the United States, and in the District of Columbia,
but (a) who are not now members of, or cannot become members
of, or do not desire to become members of, respondent Industry, or
(b) who are not selected, classified and designated as "legitimate
jobbers" or ~'recognized dealers" by respondent Industry.
8. To cause respondent honor roll members and China association
members to boycott and refuse to sell dealers, distributors, and brokers
of various types of food service equipment and those who desire to
become s~h dealers, distributors and brokers, throughout the United
States, and in the District of Columbia, but who (a) are not members
of, or cannot become members of, or who do not wish to become
members of l'espondent Industry, or (b) who are not selected, classified and designated by respondent Industry as "legitimate jobbers"
or "recognized dealers".
9. To prejudice and injure manufacturers of various types of food
service equipment, throughout the United States and in the District
of Columbia, who do not conform to respondent Industry members'
Policies and practices, or who do not desire to so conform, but are
compelled to do so, by the concerted action of the respondent Industry, Industry officers, Industry directors, honor roll members, China
association, China association officers and China association members,
as hereinbefore set out.
10. To injure the competitors of respondent Industry members,
honor roll members and China association members by unfairly diVerting business and trade from said competitors.
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CO)<'CLUSION

The acts and practices of the respondents as herein found are all
to the prejudice of competitors of the respondents and to the public;
have a dangerous tendency to hinder and prevent, and have actually
hindered and prerented competition in the sale and distribution of
various types of food service equipment in commerce within the
intent and meaning of section 4 of the Federal Trade Commission
Act; have unreasonably restrained such commerce in said food service
equipment; have a dangerous tendency to create in respondents a
monopoly in the sale of such equipment, and constitute unfair methods
of competition in commerce within the intent and meaning of section
5 of the Federal Trade Commission Act.
OnDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answers of the
respondents and a stipulation as to the facts entered into by all of
the respondents, excPpt Illinois llrass Manufacturing Co., and \V. T.
Kelley, C'hief Counsel for the eommission, which provides, among
other things, that, without further evidence or other intervening procedure, the Commission may issue and serve upon the respondents
named in said stipulation, findings as to the facts and conclusion
based thereon and an order disposing of the proceeding, and the
Commission having made its findings as to the facts and conclusion
that all of the respondents named in the caption hereQf, except respondents Illinois llrass Manufacturing Co. and Columbian Enameling & Stamping Co., Inc. (referred to in the complaint as Columbia
Stamping & Enameling Co), have violated Section 5 of the provisions
of the Federal Trade Commission Act, the Commission issues th~
following order to cease and desist from such violations.
I

It is ordered, That respondents Food Service Equipment Industry,
Inc., a nonprofit corporation, I. S. Anoff, l\1. P. Duke, (l\Iiss) L. E.
I wert, and S. R. Sperans, as officers of respondent Food Service
Equipment Industry, Inc., A. H. lleadle, S. J. Carson, H. C. Davis,
\V. F. Dougherty, D. Dohrmann, P. L. Ezekiel, A. \V. Forbriger,
\V. Friedman, C. A. Winchester, and C. Winkler, as directors of
respondent Food Service Equipment Industry, Inc., together with
any and all of the other .officers, directors, representatives, agents, and
employees of said ref'pondent Food Service Equipment Industry,
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Inc., and its successors and assigns, and all of the members of respondent Food Service Equipment Industry, Inc., their officers,
directors, representatives, agents, and employees, successors and
assigns, and which members were made respondents herein by
naming as their representatives, respondents A. L. Cahn & Sons,
a corporation, Duke Manufacturing Co., a corporation, Ezekiel &
Weilman Co., Inc., a corporation, Alex Janows & Company, a corporation, Albert Pick Co., Inc., a corporation, The Stearnes Company,
a corporation, and Straus-Duparquet, Inc., a corporation, directly or
indirectly or through any corporate or other device, in connection
with the sale, offering for sale, or distribution in commerce, as
"commerce" is defined in the Federal Trade Commission Act, of
food service equipment of any type or description, do forthwith cease
and desist from continuing, entering into, or carrying out, any agreement, understanding or combination, express or implied, between or
among themselves or with any of the other respondents named in
the caption hereof, or with others, and from concerted action or
cooperative effort, for the purpose, intent, or with the effect of lessening, eliminating, restricting, hampering, suppressing or forestalling
competition in the sale, or offering for sale of such equipment in said
commerce, by the following methods, policies, practices, acts or things,
Qr any one or more thereof to wit:
1. Selecting or classifying, according to any standards set up by
:espondent Food Service Equipment Industry, Inc., jobbers or dealers
ln such equipment as being or not being "legitimate" or "recognized,"
or by, or according to, any other classification, whereby certain jobbers
or dealers in such equipment are, in any manner or by any method,
given any form of approval by said respondent Food Service Equipment Industry, Inc., to resell food service equipment, or whereby
·certain jobbers or dealers are differentiated from other jobbers or
dealers in such equipment, for the purpose, or with the intent, or
With the effect, of thereby securing, or attempting to secure, for any
"Particular jobbers or dealers or classes of jobbers or dealers in such
e~uipment any special or particular benefits of any nature or descrip~Ion not granted to, or secured by, or for, any other jobbers or dealers
ln such equipment.
2. Issuing, distributing, or circulating by any means or method,
to or among manufacturers of food service equipment of any nature
or description, a list or enumeration of those jobbers or dealers in
such equipment whom respondent Food Service Equipment Industry,
Inc., has designated, selected or classified for the purposes herein
})rohibited in subparagraph 1 of this paragraph.
43~526m--42--vol.
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3. Securing, selecting or designating firms, by any means or
methods, as members of respondent Food Service Equipment Industry, Inc., where the intent, purpose or effect of said membershipis to secure, or attempt to secure, for such members, from the manufacturers of such equipment, special or particular benefits or privileges of any nature or description, not granted or offered by such
manufacturers to firms who are not members of respondent Food
Service Equipment Industry, Inc.
4. Urging or advocating in any manner, or by any method, manufacturers of food service equipment of any nature or description to
sell such equipment exclusively or solely through, or by means of
members of respondent Food Service Equipment Industry, Inc., or
through, or by means of particular or designated jobbers or dealers
in food service equipment whom respondent Food Service Equipment
Industry, Inc., may classify or designate in such a manner as to set
them apart from other jobbers, dealers, or brokers in such equipment.
5. Protesting in any manner, or by any method, to any manufacturer of food service equipment of any nature or description because
of such manufacturer's selling such equipment to any jobbers or
dealers in such equipment other than those who are members of
respondent Food Service Equipment Industry, Inc., or to those jobbers or dealers who are especially selected, classified or approved by
respondent Food Service Equipment Industry, Inc., in the manner
hereinbefore described in subparagraph 1 of this paragraph, as being
entitled to resell such equipment.
6. Urging or advocating in any manner, or by any method, manufacturers of food service equipment of any nature or description
to refrain from selling such equipment directly to the ultimate users
thereof.
7. Protesting in any manner, or by any method, to any manufacturer of food service equipment of any nature or description for
selling same directly to public service companies, chain stores or
other large users of such equipment at lower prices than such purchasers could receive from jobbers or dealers in such equipment who
are especially designated, classified or approved by respondent Food
. Service Equipment Industry, Inc., as being entitled to resell such
equipment.
.
8. Selecting, classifying or designating certain manufacturers of
food service equipment to be recipients of special awards, such as
honor roll certificates, or other designations, from respondent Food
Service Equipment Industry, Inc., because of said manufacturers'
cooperation in carrying out any or all of the methods, policies, practices, acts or things prohibited in this order, where the purpose,
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intent or effect of such selection, designation or classification is to
cause prderence of any nature or description, to be given to such
manufacturers in purchases by the members of respondent Food
Service Equipment Industry, Inc., or by other dealers or jobbers of
food service equipment.
9. Suggesting, advocating or urging by any means or methods
that members of respondent Food Service Equipment Industry, Inc.,
should purchase food service equipment from, or give preference in
their purchases of such equipment to, those manufacturers who are
recipients of honor roll certificates, or other designations, from respondent Food Service Equipment Industry, Inc., prohibited herein
in subparagraph (8) of this paragraph.
10. Issuing, or disseminating or circulating to the members of
respondent Food Service Equipment Industry, Inc., or to any other
party or parties, by any means or methods, any bulletins, by whatever name called, or any other form of written or printed matter,
for the purpose, or with the intent, or with the effect, of listing, or
designating, or pointing out by any method, or in any manner, those
manufacturers of .food service equipment who have received, in the
manner or for the reasons hereinbefore set out and prohibited in
subparagraph (8) of this paragraph, honor roll certificates or any
other form of award or recognition from respondent Food Service
Equipment Industry, Inc.
11. Advocating or urging by any means or methods a common
course of action by members of respondent Food Service Equipment
Industry, Inc., to purchase food service equipment from, or give
preference in their purchase of such equipment to, any particular
type, group or class of manufacturers who assist respondent Industry
or respondent Industry members in carrying out any of the policies,
practices, acts or things herein prohibited.
12. Refusing or refraining from pitting against each other competing manufacturers of vitrified china products, where the purpose,
intent, or effect of such refusal is to prevent, hinder or forestall
competition in price among such manufacturers for the sal~ of their
products to dealers or jobbers in food service equipment.
13. 'Vaiving or refusing to accept volume discounts from manufacturers of vitrified china products, when such discounts are not
contrary to law.
14. Refusing to solicit or accept sales for the same decorations on
the same makes of vitrified china because a particular jobber or dealer
in food service equipment is already being supplied with such
decorations.
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15. Refraining from requesting one manufacturer of vitrified china
to copy or duplicate the design of another such manufacturer where
such copying or duplicating is not contrary to law.
16. Arranging, holding, or taking part in any meetings or conferences of officers, directors or members of respondent Food Service
Equipment Industry, Inc., of representatives of manufacturers of
food service equipment, or of dealers or jobbers of such equipment,
for the purpose, intent, or with the effect, of continuing, promoting,
encouraging or carrying out, in any way, any of the methods, policies,
practices, acts or things prohibited by this order.
17. Organizing, forming, or encouraging in any manner, or by any
method, the continuance or creation of any local organization, or
organizations, of members of respondent Food Service Equipment
Industry, Inc., for the purpose, intent, or with the effect of continuing, promoting, encouraging or carrying out, in any manner or by
any method, any of the methods, policies, practices, acts or things
prohibited by this order.
18. Supervising or investigating, by means of respondent Food
Service Equipment Industry, Inc.'s directors or qfficers, or by any
other means or mejhods, the practices or policies of competing dealers
in food service equipment, for the purpose, or with the intent or with
the effect, of maintaining, or attempting to maintain, any of the
methods, policies, practices, acts or things prohibited by this order.

II.
It i.~ further ordered, That all manufacturers of food service equipment who are recipients of honor roll certificates or other awards or
designations from respondent Food Service Equipment Industry,
Inc., which signify or point out that such manufacturers have complied with the requirements of respondent Food Service Equipment
Industry, Inc., to receive such certificates, awards or designations,
or who have cooperated in carrying out the policies and practices of
said respondent Food Service Equipment Industry, Inc., together
with the officers, directors, representatives, agents, employees, and
the successors and assigns of each of said manufacturers, and which
manufacturers were made respondents herein by naming as their
representatives, the respondents American Stove Co., a corporation,
Josiah Anstice & Co., Inc., a corporation, G. S. Blakeslee & Co., a
corporation, G. S. Blodgett Co., Inc., a corporation, Carrollton :Metal
Products Co., a corporation, Colt's Patent Fire Arms Manufacturing Co., a corporation, Detroit-Michigan Stove Co., a. corporation,
Hobart ~fnnufacturing Co., a corporation, Lalance-Grosjean 1\Ianu-

FOOD S'ERVrCE EQUI'PMENT INDUSTRY, INC., ET AL.

1493

l53i

Order

facturing Co.,· a corporation, McGraw Electric Co., a corporaticn,
Polar "\Vare Co., a corporation, Standard Gas Equipment Corporation, a corporation, United States Stamping Co., a corporation,
Vollrath Co., a corporation, Buffalo Pottery, Inc., a co:rporation
(referred to in the complaint as Buffalo Pottery Co., Inc.) and D. E.
McNichol Co. of ,V, Va., a corporation, directly or indirectly, or
through any corporate or other device in connection with the sale,
offering for sale, or distribution in commerce, as "commerce" is
defined in the Federal Trade Commission Act, of food service equipment of any type or description, do forthwith cease and desist from
continuing, entering into, or carrying out, any agreement, understanding or combination, express, or implied (through the receipt of
· such honor roll certificates or other such a wards or designations, from
respondent Food Service Equipment Industry, Inc., or through or by
any other means or methods) between or among themselves, or with
respondent Food Service Eqnipm(>nt Industry, Inc., or with any of
the other respondents named in this order or with any other persons,
partnership, firm or corporation, and from concerted action or
cooperative efl'ort, for the purpose, or with the intent, or with the
effect of lessening, eliminating, restraining, hampering, suppressing or
forestalling competition in the sale or offering for sale of suth equipment in said commerce, by the following methods, policies, practices,
acts or things, of any one or more thereof, to wit:
1. :Refusing or ceasing to sell any of the food sen·ice equipment of
nny nllture ol· description, which any of said respondents ihanufo.cture, through any broker, jobber, or dealer, because such broker,
jobber, or de~tler in such equipment has not been selected, classified
or appro't'ed by respondent Food Serv-ice Equipment, Inc., ot any
other group or organization, of jobbers or dealers in such equiptnent, as entitled to resell such equipment.
2. Refusing or ceasing to sell any o£ such food service equipment
to curbstone brokers, commission agents, or any other party or
Parties who desire to, and are financially and otherwise able to,
Purchase such equipment from them, because such prospective pur·
chasers have not been, or are not, approved in any manner, or by any
lnethod, by respondent Food Service Equipment Industry, Inc., or
any other group or organization of jobbers or dealers in such equipment.
a. Refusing or ceasing to sell any such food service eqttipment
directly to hotels, restaurants, chain stores, and similar large-volume
PUrchasers
SllCh equipment. at }ower prices than Such purchasers
could receive from jobbers or dealers in such equipment who have
Leen, or are, approved in any manner by respondent Food Service
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Equipment Industry, Inc.,· or any other group or O'rganization of
jobbers or dealers in such equipment.
4. Refusing or ceasing to sell any such food service equipment
directly to hotels, restaurants, chain stores, or other similar large
volume purchasers of such equipment on any basis other than that
which is satisfactory to respondent Food Service Equipment Industry, Inc., or any other group or organization of jobbers or dealers
in such equipment.

III.
It is further ordered,' That respondent American Vitrified China
:Manufacturers Association, an unincorporated association, and
respondents Bailey-Walker China Co., a corporation, Buffalo Pottery, Inc., a corporation (referred to in the complaint as "Buffalo
Pottery Co., Inc."), Carr China Company, a corporation, Iroquois
China Co., a corporation, Jackson Vitrified China Co., a corporation, D. E . .McNichol Co. of
Va., a corporation, Mayer China Co.,
a corporation, Onondaga Pottery Co., a corporation, Scammell China
Co., a corporation, Shenango Pottery Co., a corporation, Sterling
China Co., a corporation, and 'Vellsville China Co., a corporation,
both individually and as members of respondent American Vitrified
China Manufacturers Association, and the respective officers, dir~c
tors, representatives, agents, employees, successors, and assigns of
each of said respondents and also respondents Albert l\I. Walker and
James K. Love, as president and as secretary-treasurer, respectively,
of respondent American Vitrified China Manufacturers Association,
directly or indirectly, or through any corporate or other device, in
connection with the sale, offering for sale, or distribution in commerce, as "commerce'' is defined in the Federal Trade Commission
Act, of any type of food service equipment, especially any vitrified
china products, do forthwith cease and desist from continuing, entering into or carrying out, any agreement, understanding or combination, express or implied, between or among themselves or with
any of the other respondents named herein, especially respondent
Food Service Equipment Industry, Inc., or with others, and from
concerted action or cooperative effort, for the purpose, with the
intent, or with the effect, of lessening, eliminating, restraining,
hampering or forestalling competition in the sale or offering for sale
of such equipment or products in said commerce by the following
methods, policies, practices, acts and things, or any one or more
thereof, to wit:

·w.
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1. Refusing to sell directly to department stores, which have no
· -china departments, the products manufactured by said respondent
-corporations, for use in the restaurants of such department stores.
2. Endeavoring to sell, or attempting to sell, or selling, such
products to department stores having no china departments, exdusively through dealers in food service equipment.
3. Endeavoring to sell, or attempting to sell, or selling, such
products to chain stores, exclusively through dealers in food service
equipment.
4. Refusing to sell such products directly to the consumers thereof.
5. Refusing to take on, accept or acquire any new broker or agent
.accounts.
6. Refusing to quote, or refraining from quoting, prices on such
products to consumers without first having received consent of the
dealers in food service equipment as to the mark-up to be used.

IV

It i8 further ordered, That nothing in this order is to be construed
.as prohibiting any single respondent from selecting its own customers
or sources of supply, in good faith in the regular or ordinary course
of trade, or from entering into any contract or agreement not prohibited by the provisions of the Sherman Anti-Trust Act as amended.

v
It is further ordered, That the case growing out of the complaint
herein be, and the same hereby is, closed as to the respondents Illinois
Brass 1\ffg. Co., Columbian Enameling & Stamping Co., Inc. (referred to in the complaint as Columbia Stamping & Enameling Co.),
and also to respondents I. S. Anoff, U. P. Duke, (Miss) L. E. I wert,
S. R. Sperans, A. H. Beadle, S. J. Carson, 1\f. C. Davis, ·w. F. Dougherty, B. Dohrmann, P. L. Ezekiel, A. W. Forbriger, W. Friedman,
~·A. 'Winchester, C. 'Winkler, Albert 1\f. ·walker, and James K. Love,
Individually (but not as to such individual respondents when they
are acting in their respective official capacities as officers and directors
of. r:spondents Food Service Equipment Industry, Inc. or American
V1trrfied China Manufacturers Association), but without prejudice
to the right of the Commission, should future facts so warrant, to reQpen the same and resume prosecution thereof in accordance with its
regulnr procedure.
·
VI
• It is further ordered, That all, anu each of the respondents named
the caption hereof, except those respondents against whom the

ln
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case growing out of the complaint has been closed by paragraph V
of this order, shall in their individual and official or representative .
capacities, within 60 days after service upon them of this order, file
with the Commission a report in writing, setting forth in detail the
manner and form in which they have complied with this order.
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IN THE MATTER OF

FORD MOTOR COMPANY
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SElC. II OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 9171,.

Complaint, July 16, 1991-Deci~tion, Oct. 20, 191,1

Where a corporation engaged in the manufacture of passenger motor vehicles
and in the competitive interstate sale and distribution thereof to its
authorized retail dealers throughout the United States, whom it furnished
With suggested price lists for their sales to the consuming public; predicating such retail prices on an advertised f. o. b. price plus transportation
to retailer, cost of such equipment as bumpers, bumper guards, spare tires,
and other necessary accessories, and, in addition, taxes, advertising assessments, and handling and conditioning charges, so that the actual delivered
Price of a vehicle to the retail purchaser was far in excess of its advertised f. o. b. price plus actual transportation; In a nation-wide advertising
campaign in newspapers, magazines, price lists, radio broadcasts, and other
Udvertising media, describing and illustrating its said productsAilsrepresented the price to be paid by the consumer purchaser tor a particular
vehicle through featuring f. o. b. prices which pertained, not to the model
displayed, but to a less expensive car, setting forth in fine print almost
totally obscured by the larger type featuring the t. o. b. price, the additional
charges needed to make· up the full price of the car ready for operation,
and in some ·instances accompanying the featured price by the legend, in
small letters, "and up f. o. b. Detroit'' or said legend plus some such words
as "standard accessories group including bumpers and spare tires extra,"
Which explanatory matter was either inadequate or so inconspicuous as
to be of no value in correcting the inherent deceptive tendencies;
'With result that the false impression was conveyed that the car pictured was
obtainable at the price featured and more expensive models were available
at higher prices; readers of its advertisements would expect to obtain
cars equipped exactly as shown fo~: the prices emphasized at place of
manufacture plus actual transportation charges; and persons who might
not otherwise consider purchase of the type of car 1llustrated, visited the
show-rooms ot authorized dealers and in some instances purchased such
cars at tbe prices above indicated which were much higher than the figures
stated in its Advertisements; and with tendency and capaclty to mislead ·
and deceive a substantial portion of the purchasing public into the belief
that its vehicles could be purchased at prices much less tban those at
Which they were actually obtainable, and to induce it to visit said dealers
and purchase such cars, whereby trade was unfairly diverted to it from Its
competitors who truthfully represent the prices of their products:
lield, That such acts and practices, under the circumstances set forth, were
au to the prejudice and injury of the publlc and its competitors, and constituted unfair methods of competition in commerce.

Before Mr. lV. lV. Sheppard and Mr. Joltn P. Bramhall, trial
examiners.
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Mr. James M. Hammond for the Commission.
Bodman, Longley, Bogle, Middleton & Farley, of Detroit, Mich.,
for respondent.
CoMPLAINT

Pursuant to the provisions of an act of Congress, approved September 26, 1914, entitled "An Act to create a Federal Trade Commission, to define its powers and duties, and for other purposes," the
Federal Trade Commission having reason to believe that Ford Motor
Co., a corporation, hereinafter referred to as the respondent, has been
and is using unfair methods of competition in commerce as "commerce" is defined in said act, and it appearing to said Commission
that a proceding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:
PARAGRAPH 1. Respondent, Ford Motor Co., is a corporation or~
ganized, existing, and doing business by virtue of the laws of the
State of Delaware, .with its office and principal place of business at
3674 Schaefer Road, Dearborn, Mich. It is now, and for a number
of years last past has been engaged in the business of manufacturing
passenger motor vehicles and in the sale and transportation thereof
in commerce among and between the various States in the United
States, and in foreign countries. It causes, and has caused, said
passenger motor vehicles, when sold, to be shipped from its place of
business, in Michigan to purchasers thereof located in the various
other States of the United States, in the District of Columbia, and
in foreign countries.
In the course and conduct of its business, the respondent, Ford
Motor Co., has been at all times herein referred to, in substantial
competition with other corporations, firms, partnerships, and in~
dividuals likewise engaged in similar businesses involving the sale
and distribution of passenger motor vehicles in CO!Jlmerce among and
between the various States of the United States and in the District
of Columbia.
PAR. 2. In tbe course and conduct of its business as described in
paragraph 1 hereof, respondent, Ford Motor Co., sells and distrib~
utes its passenger motor vehicles to the purchasing and consuming
public through designated agents or dealers located at points through~
out the United States and in foreign countries. These agents or
dealers are individuals, firms, partnerships, and corporations and
are not owned by said Ford Motor Co. or directly controlled by it
except insofar as their relationship is sustained by contracts relating
to the manufacture and delivery of motor vehicles by the respondent,
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Ford Motor Co., and the purchase thereof by said agents and dealers,
who in turn resell the same to the purchasing and consuming public
at prices suggested by the respondent, Ford Motor Co. The respondent's retail prices are predicated upon an advertised f. o. b. or delivered
retail price, usually at its factories or assembly plants, plus additional
charges for transportation from said factories or assembly plants to
its retail dealers, plus the cost of certain equipment, such as bumpPrs,
bumper guards, spare tires, and similar material necessary for the
proper operation of the vehicle, which varies in accordance with the
model or type of car delivered. This so-called extra equipment is
charged for in addition to respondent's advertised retail sales price.
Other additional charges are generally or frequently made by the
respondent to its local agents or dealers, such as taxes, advertising
assessments, handling charges, and conditioning charges. All of
these charges are added to the advertised f. o. b. or delivered price
of each vehicle sold by the respondent, and are, in turn, included in
the retail price charged the local purchaser by respondent's agents
and dealers. The actual delivered price of respondent's cars to a
retail purchaser is therefore far in excess of respondent's published
f. o. b. price at a designated point plus actual transportation costs
to place of sale and delivery and the retail purchaser is not informed
of these additional charges over and above respondent's advertised
retail delivery or f. o. b. prices.
PAn. 3. In the course and conduct of its business, as described
hereinabove, respondent, Ford Motor Co., for the purpose of promoting the sale of its passenger motor vehicles, conducts and has conducted a nationwide advertising campaign in newspapers, magazines,
Price lists, by radio broadcasts, and in other ways, whereby it describes and illustrates its products. Accompanying these illustrations or descriptions, it features, usually- in large numerals, a designated f. o. b. price for the cars so illustrated or described, in such a
"Way as to convey or create the impression in the minds of members
of the purchasing public that fully equipped cars so illustrated or
described may be purchased complete and ready for operation at the
said f. o. b. or delivery point for the prices so designated and featured, or at other or distant points, for the designated and featured
Prices plus actual cost of transportation thereto.
In truth and in fact the passenger motor vehicles described and
illu~;,trnted in connectio~ with or in immeuinte proximity with the
featured f. o. b. prices are not the motor vehicles usually and commonly sold by the respondent for the featured price, and generally
the said featured price is the price charged by the respondent for its
less expensive cars. The cars so described or illustrated in respond-
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ents' advertisements. and price lists cannot be purchased at retail for
the price featured in said advertisements or price lists at the f. o. b.
or deliv~ry point named therein or at the ultimate destination, plus
actual freight or transportation charges thereon, without the payment o£ additional charges £or added items, such as bumpers, bumper
guards, spare tire, tube, or tire lock, and other accessories necessary
for the actual or legal operat~on of the car or constituting part of
what the public understands to be a complete car ready for operation,
as illustrated or described by the respondent for sale at a designated
point at a definite price. To these charges, over and above respondents' advertised delivered prices are frequently or generally added
further and additional charges to retail' purchasers for items among
others, such as taxes, advertising, handling, and conditioning. In
instances where statements are made of charges in addition to the
specified f. o. b. price, $Uch statements are printed in such fine print
as to be almost totally obscured by the large type or figures featuring
the said f. o. b. price.
PAR. 4. The practice of the respondent, Ford l\Iotor Co., in falsely
advertising and representing a fully equipped and higher priced
vehicle for sale at the price of a lower priced car and charging purchasers a price much higher than the featured price for the car so
described and illustrated, and in the other ways set out in paragraph
3 hereof, was and is calculated to mislead and deceive, and has misled
and does mislead and deceive a substantial portion of the purchasing
and consuming public into the belief that upon the payment of the
designated £. o. b. price plus transportation charges to a poin't of
actual delivery, full title to and possession of said car, fully equipped
and ready for operation, may be had. Respondent has also placed
in the hands of retailers, agents, and dealers the means of making
such false and misleaJing representations to the purchasing public
and has enabled its retailers, agents, and dealers to increase their
own sales of respondent's products, so described and represented,
thereby lessening the market for similar goods made by other manu-facturers of motor vehicles, the true delivered price of which is
truthfully stated.
PAR. 5. Motor vehicles of ~undry competitors of respondent likewise engaged in commerce as herein set out, are and have been sold
anJ distributed to the purchasing and consuming public in the various
States of the UniteJ States and in the District of Columbia in competition with respondent's motor vehicles but without fictitious and
erroneous statements and representations in reference to "f. o. b."
or delivered prices or retail sales prices as used or made by the
respondent herein.
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PAn. 6'. Ei:teh and all of the false and misleading statements and
representations made by the respondent as hereinabove set out, in
offering for sale and selling its passenger vehicles, was and is calculated to, and had and now has, a tendency and cnpacity to mislead
and deceive a substantial portion of the purchasing public into the
erroneous belief tl1at aU of said representations are true. Further,
as a direct consequence of the mistaken and erroneous beliefs, induced
by the acts, advertisements and other representations of respondent
as hereinabove set out, a substantial number of the consuming public
have purchased a substantial volume of respondent's passenger motor
vehicles with the 1·esult that trade has been unfairly diverted to the
respondent from corporations, firms, partnerships, and individuals
likewise engaged in the business of manufacturing, distributing, and
selling passenger motor vehicles who truthfully advertise and represent their products and who sell the same at the retail delivered
prices published, represented, or designated by them. As a result
thereof, substantial injury has been, and is now being done by
l'espondent to substantial competition in commerce among and between the various States of the United States and in the District
of Columbia.
PAn. 7. The above and foregoing acts, practices, and representations of the respondent have been and are all to the prejudice of the
Public and respondent's competitors as aforesaid, and have been and
are, unfair methods of competition within the meaning and intent
of section 5 of an act of Congress entitled "An Act to create a
Federal Trade Commission, to define its powers and duties, and forother purposes."
REPORT, FINDINGS AS TO TilE

FACTS, AND

ORDER

Pursuant to the provisions of the Federal Trade Commission Act,.
the Federal Trade Commission, on the 16th day of July, A. D., 1937,
issued and thereafter served its complaint in this proceeding on the
respondent Ford :Motor Co., a corporation, charging it with the
Use of unf~ir methods of competition in commerce within the intent
and meaning of said act. After the issuance of said complaint and
~he filing of respondent's answer thereto, testimony and other evidence
ln support of the alle(l'ations of the complaint were introduced by
~ames l\1. Hammond, eattorney for the Commission, and evidence
In opposition thereto was introduced by Dodman, Longley, Dogie,
Middleton & Farley attorneys for the respondent, before 1Vm. W.
Sheppard, and Joh~ P. Bramhall, duly appointed trial examiners
of the Commission theretofore designated by it to serve in this proCeeding; and said testimony and other evidence were duly recorded
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and filed in the office of the Commission. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
said complaint, the answer thereto, the testimony and other evidence,
the report of the trial examiners and the exceptions to said report,
and briefs in support of the complaint and in opposition thereto;
oral argument not having been requested, and the Commission having
duly considered the matter, and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent Ford Motor Co., is a corporation organized unuer the laws of the State of pelaware in 1919, and having
its principal place of business in Dearborn, Mich.
PAR. 2. Respondent is now, and has been at all times since the
date of its incorporation, engaged in the business of manufacturing
passenger motor vehicles and in their sale and distribution. Respondent causes the motor vehicles sold by it to be transported from
the place of their manufacture to purchasers thereof located in
various States of the United States. In the course and conduct of
its business respondent has been, at all times referred to herein, in
substantial competition with other corporations, firms, partnerships,
and individuals likewise engaged in the manufacture, sale, and distribution of passenger motor vehicles in commerce between and
among the various States of the United States.
PAR. 3. All sales by respondent of the passenger motor vehicles
manufactunid by it are made to authorized dealers located throughout
the United States who sell the same at retail to the purchasing and
consuming public. The contracts entered into between respondent
and all of its authorized dealers, set forth generally the manner in
which the dealer shall buy and sell the products of respondent. Respondent furnishes the dealers with suggested price lists at which
the dealers are to sell its products, and the dealers sell said products
to the consuming public at the prices suggested by the respondent.
The retail prices fixed by respondent are predicated on an advertised
f. o. b. price, usually at its factories, plus additional charges for
transportation to its retail dealers, plus the cost of certain equipment
such as bumpers, bumper guards, spare tires, and other necessary
accessories and similar material necessary for the proper operation
of the vehicle, which vary in accordance with the model or type of
car delivered. Generally, or frequently, taxes, advertising assessments, handling charges, and conditioning charges are added to the
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-advertised retail price. All of these charges are added to the advertised f. o. b. or factory delivered price of each vehicle sold by said
dealers. The actual delivered price of respondent's automobiles to
retail purchasers is, ther.efore, far in excess of respondent's advertised
f. o. b. price at a designated point, plus actual transportation cost
to place of sale and delivery.
PAR. 4. Respondent, for the purpose of promoting the sales of its
passenger motor vehicles, conducts and has conducted a nation-wide
advertising campaign in newspapers, magazines, price-lists, radio
broadcasts, and other advertising media, whereby, it describes and
illustrates its products. Accompanying these illustrations or descriptions, it features, usually in larg.e numerals, the designated f. o. b.
price of the car so illustrated or described, in such a way as to convey
or create the impression in the minds of the purchasing public that
fully equipped cars so illustrated or described may be purchased
-complete and ready for operation at the said f. o. b. or delivery point
for the prices so designated and featured, or at other and distant
points for the designated and featur.ed prices plus actual cost of
transportation thereto.
In truth and in fact, the passenger motor vehicles described and
illustrated in connection with, or in immediate proximity to, the featured f. o. b. prices are not the motor vehicles usually and commonly
:sold by respondent's dealers for the featured prices, and generally the
said featured prices are the prices charged by respondent's dealers for
respondent's less expensive cars. The cars so described or illustrated
in respondent's advertisements and price lists cannot be purchased at
retail for the prices featured in said advertisements or at the f. o. b.
or delivery point nam~d therein, or at the ultimate destination plus
:actual freight or transportation charges thereon, without the payment
·of additional charges for added items, such as bumpers, bumper
guards, spare tire, tube or tire lock, and other accessories constituting part of what the general public understands to be a complete car
ready for operation, as illustrated or described by the respondent,
for sale at a designated point at a definite price. In addition to these
·extra charges, there are generally, or frequently, added, further and
additional charges to retail purchasers, such as taxes, advertising,
handling, and conditioning. In some instances, where statements
concerning these extra charges appear in respondent's advertisements,
such statements are printed in such fine print as to be almost totally
·Obscured by the larger type or figures featuring the f. o. b. price.
PAR. 5. The record contains numerous specific instances where the
Price stated in the advertisement was not the true price of the car
illustrated or described, either at the factory or at the point of de-
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livery. The following instances are typical illustrations of respondent's practices as hereinbefore ,described.
An advertisement of respondent illustrates the Ford V-8 cabriolet
for the featured price of $505 in large figures, accompanied by the
legend in small letters, "and up, F.O.B. Detroit." The car illustrated
in this advertisement, as shown by respondent's price list, was sold to
the purchasing public at Detroit for $653.60, or $148.60 mors than the
price featured. At the time this advertisement was issued none of
respondent's cars was sold at retail in Detroit for the featured price
of $505; the cheapest of its cars was sold at retail for $566.38, and the
actual selling price of the car illustrated in this advertisement was
built up as follows:
List price f. o. b. Detroit_ _______________________________ $590.00
Standard group accessories _______ .:. ____________________
31.50
~-

Delivery charge----------------------------------------Conditioning and handling------------------------------Approximate Federal taX--------------------------------

4.00
9.00
19.10

Total selling price at Detroit----------------------- 1 653.60
• Plus State taxes.

In another of respondent's advertisements is featured a DeLuxe
Fordor Sedan, and in large figures adjacent thereto appears the
price of $495 accompanied by a legend in fine print reading "and up
f. o. b. Detroit." This car was sold to the public in Detroit for
$712.03, or for a price of $217:03 more than the price advertised. The
actual selling price of the car so illustrated is shown by respondent's
price list to be built up as follows:
List price f. o. b. DetroiL----------------------------- $635. 00
Delivery charge at DetroiL----------------------------4. 00
Standard group accessories______________________________ 31.50
Conditioning and handling______________________________
9. 00
White side wan tire!!---------------------------------- 12. 24
Approximate Federal taxes------------------------------ 20. 29
Retail selling price of car illustrated, exclusive of
State taxes-------------------------------------

712.03

In another of respondent's advertisements a Tudor Touring Sedan
is illustrated and a price of $510 is featured in large figures on the
:face of the advertisement adjacent to the illustration, :followed by
the fine print legend, "and up Detroit standard accessory group
including bumpers and spare tire extra." Respondent's price iist
shows that this car was sold to the public in Detroit for the sum of
$667.67, being $157.67 more than the price featured, without considering the State tax, which was also added to the purchase price.
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In another of respopdent's advertisements a DeLuxe Fordor Touring Sedan is illustrated, and in large figures the price is stated as
$480, and immediately following, in fine print, is the legend, "base at
Dearborn plant-taxes, delivery and handling,· bumpers, spare tire
and accessories additional." Respondent's price list shows that this
car was not sold to the public in Detroit for $480, as featured in
said advertisement, but was sold for $757.46 built up as follows:
List price ot car illustrated f. o. b. DetroiL--------------~ $665. 00
Standaru group accessories, incluuing bumpers and spare
50.50
tlre-------------------------------------------~-----Delivery charge ___________ ~----------------------------4.00
Conditioning and bundling ______________________________ _ 18.00
Approximate Feueral taxes----------------------------- 19. {)6
Total selling price at Detroit, not including State
taxes-------------------------------~-----------

757.46

Respondent's advertisement in the March 30, 1939, issue of the
·washington D. C. "Star'' illustrates a "Mercury 8" Sedan-Coupe and
the Detroit delivered price is featured in large figures as $934. Below, in small type, it is stated that State and Federal taxes are extra.
The car thus featured was not sold in 'Vashington, D. C., for the
listed price, but was sold by respondent's dealers to a retail buyer.for
$1,078.60, being $144.60 more than the advertised price. Of this
extra amount, $46.25 is. for transportation to 'Vashington, which is
a proper charge, assuming that sum was spent for transportation.
Included in the ·additional amount is a charge of $24.40 for Federal
taxes, $23.95 for District of Columbia business privilege taxes, and
$50 to cover over allowance on used cars.
PAn. 6. The advertisements set forth in paragraph 5 hereof, and
numerous other advertisements of respondent of a similar nature
and import, when compared with th~ price lists issued by respondent
at the time said advertisements appeared, and with the prices actually
charged by its authorized agents at the time mentioned, show that
respondent's pricing practices were misleading and deceptive, for
the reason that the prices stated in such advertisements were not,
in fact, the prices ~t which the various cars illustrated or described
Were sold to the public, and the explanatory matter appearing in
said advertisements was either inadequate or so inconspicuous as
to be of no value in removing or curing the inherent deceptive tendencies present in respondent's advertisements. In some instances
the pictorial illustrations appearing in the advertisement were of a
higher-priced car, and shown in conjunction with the price of a
cheaper car, and the words, "and up" were coupled with the price
4351126m-42-vol. 33-98
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quoted, thus conveying the false impression that the car pictured was
obtainable at the price featured, and that more expensive models
were available at a higher price.
The testimony shows that persons reading respondent's advertisements would expect to obtain the cars illustrated for the prices emphasized in large figures, at the place of manufacture, plus actual
transportation charges if purchased at some other place; that they
would expect the cars to be equipped exactly as shown in the advertisements, and that the explanatory matter appearing in the advertisements escaped their attention.
Respondent's advertisements created in the minds of the purchasing
public the impression that the prices charged for its cars were much
less than the prices at which they could in fact be obtained, and
as a result, persons who might not -otherwise have considered purchasing the type of car so advertised, visited the show-rooms of
respondent's authorized dealers and in some instances purchased the
advertised cars at the prices hereinbefore set forth, which were much
higher than the prices stated in respondent's advertisements.
PAR. 7. The acts, practices, and methods of respondent, as herein
set forth, had the tendency and capacity to mislead and deceive a
substantial portion of the purchasing public into the belief that
respondent's passenger motor vehicles could be purchased at prices
much less than the priqes at which they were actually obtainable,
and as a result of such mistaken and erroneous belief, a substantial
portion of the purchasing public were induced to visit respondent's
authorized dealers and to purchase respondent's passenger motor vehicles, with the result that trade was unfairly diverted to respondent
from its competitors who truthfully advertise and represent the prices
of their passenger motor vehicles.
CONCLUSION

The aforesaid acts and practices of respondent, as herein found, are
all to the prejudice and injury of the public and of the competitors
of respondent, and constitute unfair methods of competition in
commerce within the intent and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondent, testimony, and other evidence introduced before 'Vm.
,V, Sheppard, and John P. Bramhall, duly appointed trial examiners
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of the Commission designated by it to serve in this proceeding,
the report of the trial examiners thereon and exceptions thereto,
briefs filed on behalf of the Commission by James M. Hammond,
counsel for the Commission, and by Bodman, Longley, Bogle, Middleton & Farley, counsel for the respondent; and the Commission having made its findings as to the facts and its conclusion that the
respondent has violated the provisions of the Federal Trade Commission Act.
It i8 ordered, That the respondent, Ford Motor Co., a corporation,
its officers, directors, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale, and distribution of its passenger motor vehicles in commerce as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:
1. Representing as the price of any passenger motor vehicle, in
or through the quotation of prices in connection with illustrations
or descriptions of passenger motor vehicles, or otherwise, in any
advertisement promoting the sale of such passenger motor vehicles
at retail, any price other than the true retail price of said passenger
motor vehicles at the place designated for their sale, such retail
price to include all charges for any equipment or accessories illustrated or described in such advertisement, or necessary to the oppration of such motor vehicle, or customarily included as standard
~'quipment, and any charge or charges whatsoever for advertising,
delivery, handling, or for any similar or like purpose, or for any
other purpose except transportation charges where the passenger
1notor vehicle so advertised is transported from the point where advertised for sale to another or different point for delivery to a retail
PUrchaser. The provisions of this subparagraph 1 are subject to
the provisions of subparagraph 3 hereof with respect to taxes.
2. Using a designated price in any advertisement illustrating a
Passenger motor vehicle offered for sale at retail, unless the true
retail price as defined in subparagraphs 1 and 3 hereof, of the passen~er motor vehicle illustrated is set out in juxtaposition thereto, in
Words or figures equal in size and conspicuousness to the words or
figures designating the price of any other passenger motor vehicle
referred to in said advertisement.
3. Advertising passenger motor vehicles for sale at retail at a
designated price, unless the said retail price includes all Federal,
State and local taxes, or unless the advertisement clearly and legibly
states, immediately adjacent to the price quoted, that the price is
subject to additional charges for Federal, State, or local taxes, or
any of them as the case may be.
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4. Advertising or representing a passenger motor vehicle as being

far sale at retail at a designated price, unless such passenger motor
vehicle is, in fact, made available and sold to the public at the
point specified for the price stated, or at a point distant therefrom,
for the price stated plus transportation charges thereto. This para·
graph is subject to the provisions of subparagraph 3 hereof regarding
taxes.
It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail, the manner and form in which it
ha$ complied with this order.
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IN THE l\IATTER OF

SNAP-ON TOOLS CORPORATION
'COMPLAINT; FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. rl OF AN AC'l' OF CONGRESS APPROVED SEPT. 26, 1914

Docket H:B9.

Complaint, Dec.

~o.

1940-Decision, Oct. 20, 1941

Where a corporation engaged in the manufacture of tools and in the competitive
interstate sale and distribution thereofSold its said products to members of the public in accordance with sales plans
outlined to its branch office managers in sales poster!;! and circular letters,
which involved games of chance, gift enterprises, or lottery schemes, a typical
method suggested and advocated by contemplating a "Tool Club'' of
at least 100 members each of whom was to pay $1.00 weekly for not to
exceed 10 weeks, under a program pursuant to which, and in accordance
with weekly drawings, the first lucky member received his set for $1.00,
the second for $2.00, etc., each member, at the end of the 10 weeks, being
entitled to a $10.00 set and ellgible to participate in a drawing for grand
prizes, and under which, or other similar plans, the amount paid and
the fact as to which members received the final prizes were determined
wholly by lot or chance, and ·there was involved a game of chance to
procure articles at much less than their normal retail prices, contrary to
an established public policy of the United States Government and in violation of criminal laws, and in competition with many who, unwilling to
adopt and use said or any methods involving chance, or contrary to public
policy, refrain therefrom;
With the result that many persons were attracted by its said sales plans mid
the element of chance involved therein, ·and were thereby induced to buy
its merchandise in preference to that of competitor$ who do not use such
methods, and substantial trade in commerce was unfairly diverted to it
from its said competitors, to the substantial injury of competition in
commerce:
H ela, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of tbe public aod competitors, and constituted unfair methods of competition in commerce and unfaiJ; acts and
practices therein.

ll!r. D. (J. Daniel for the Commission.
Mr. Darry (J, Alberts, of Chicago, Ill., for respondent.
COllfPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that the Snap-On Tools
Corporation, a corporation, hereinafter referred to as respondent,
has violated the provisions of said act, and it appearing to the Com-
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mission that a proceeding by it in respect thereof would be in the
interest of the public, hereby issues its complaint stating its charges
in that respect as follows :
PARAGRAPH 1. Respondent, Snap-On .Tools Corporation, is a corporation organized and existing under the laws of the State of Delaware, with its principal office and place of business and a manufacturing plant located at Eightieth Street and Twenty-eighth Avenue,
Kenosha, Wis. Respondent maintains a second manufacturing plant
at Mount Carmel, Ill., and branch offices in various States of the
United States. Respondent is now, and for more than 3 years last
past has been, engaged in the manufacture of tools and in the sale
and distribution thereof to the public. Respondent causes, and has
caused, said merchandise when sold to be transported from its aforesaid places of business to purchasers thereof at their respective points
of location in the various States of the United States other than
the States in which said places of business are located and in the
District of Columbia. There is now, and for more than 3 years last
past has been, a course of trade by said respondent in said merchandise in commerce between and among the various States of .the
United States and in the District of Columbia. In the course and
conduct of its business respondent is, and has been, in competition
with other corporations and with individuals and partnerships engaged in the sale and distribution of like or similar merchandise in
commerce between and among the various States of the United States
and in the District of Columbia.
PAR. 2. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells, and has sold, its merchandise
to members of the public in accordance with a sales plan which involves a game of chance, gift enterprise, or lottery scheme. Respondent has supplied the managers of its said branch offices with sales
posters and circular letters outlining the sales plans or methods by
means of which said merchandise was to be, and has been, sold and
distributed to members of the purchasing public. The sales plan or
method as suggested and advocated by respondent is substantially
ns follows:
The sales plan or method is described as a "Tool Club." Each
club has a minimum of 100 members. Each member of the club pays
$1 each week for a period not to exceed 10 weeks. At the end of the
first week a drawing is held and the member whose name or number
is drawn receives a $10 set of tools for the $1 paid. Each succeeding
week the same procedure is followed, and the member whose name
is drawn receives a set of tools for the amount paid up until the
· time of such drawing. Thus one member receives a set of said tools

SNIAP-ON TOOLS! OORP.

1553

1555

Complaint

for $1, another for $2, another for $3, and so on to the end of the
fixed period. At the end of such period each member of the club is
entitled to and receives a $10 set of said tools. Also at the end of
the 10 weeks a drawing is held for grand prizes in which drawing
all of the members of the club are eligible to participate. Thus the
amount which an ultimate purchaser pays for a set of said tools and
the fact as to which club members receive the final prizes are determined wholly by a lot or chance.
Respondent uses, and has used, various club plans or methods in
the sale and distribution of its merchandise by means of a game of
chance, gift enterprise, or lottery scheme, but all of said plans or
methods are similar to the one hereinabove described, varying only
in detail.
PAR. 3. Respondent's merchandise is being and has been sold and
distributed to the purchasing public in accordance with the aforesaid
sales plans or methods. Respondent thus conducts lotteries in the
sale of its merchandise in accordance with the sales plans hereinabove set forth. The use by respondent of said sales plans or methods
in the sale of its merchandise and the sale of such merchandise by
and through the use thereof and by the aid of said methods is a
practice of the sort which is contrary to an established public policy
of the Government of the United States and in violation of criminal
laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure articles of merchandise at prices much less than the
normal retail prices thereof. Many persons, firms, and corporations
who sell and distribute merchandise in competition with respondent
as above alleged are unwilling to adopt and use said methods or any
methods involving a game of chance or the sale of a chance to win
something by chance, or any other methods that are contrary to
public policy and such competitors refrain therefrom. Many persons
are attracted by said sales plans or methods employed by respondent
in the sale and distribution of its merchandise and the element of
chance involved therein and are thereby induced to buy respondent's
merchandise in preference to merchandise offered for sale and sold
by said competitors of respondent who do not use the same or equivalent methods. The use of said methods by respondent, because of
said game of chance, has a tendency and capacity to, and does, unfairly divert substantial trade, in commerce between and among the
V'arious States of the United States and in the District of Columbia
to the respondent, from its said competitors who do not use the same
or equivalent methods. As a result thereof, substantial in.jury is
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being, and has been, done by respondent to competition in commerce
between and among the various States of the United States and in
the District of Cplumbia.
PAR. 5. The aforesaid acts and practices of ·the respondent, as
herein alleged, are all to the prejudice and injury of the public and of
respondent's competitors and constitute unfair methods of competi~
tion in commerce, and unfair and deceptive acts and practices in com~
merce, within the intent and meaning of the Federal Trade
Commission Act.
REPORT, FINDINGS AS TO THB FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on December 20, 1940, issued and
thereafter served its complaint in this proceeding upon respondent,
Snap-On Tools Corporation, a corporation, charging it with the use
of unfair methods of competition in commerce and unfair and decep~
tive acts and practices in commerce in violation of the provisions
of said act. After the issuance of said complaint and the filing of
respondent's answer, the Commission by order entered herein granted
respondent's request for permission to withdraw said answer and to
substitute therefor an answer admitting all the material allegations
of fact set forth in said complaint, and waiving all intervening pro~
cedure and further hearing as to said facts, which substitute answer
was duly filed in the office of the Commission. Thereafter, this pro~
ceeding regularly came on for final hearing before the Commission
on the complaint and substitute answer, and the Commission having
duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. Respondent, Snap-On Tools Corporation, is a corporation organized and existing under the laws of the State of Dela~
ware, with its principal office and place of business and a manufac~
turing plant located at Eightieth Street and Twenty-eighth Avenue,
Kenosha, 'Vis. Respondent maintains a second manufacturing plant
at Mount Carmel, Ill., and branch offices in various States of the
United States. Respondent is now, and for more than 3 years last
past has been, engaged in the manufactur~ o£ tools and in the sale
and distribution thereof to the public. Respondent causes, and has
caused, said merchandise when sold to be transported from its afore~
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said places of business to purchasers thereof at their respective points
of location in the various States of the United States other than the
States in which said places of business are located and in the District
of Columbia. There is now, and for more than 3 years last past has
been, a course of trade by said respondent in said merchandise in
commerce between and among the various States of the United States
and in the District of Columbia. In the course and conduct of its
business respondent is, and has been, in competition with other corporations and with individual and partnerships engaged in the sale
and distribution of like or similar merchandise in commerce between
and among the various States of the United States and in the District
of Columbia.
PAR. 2. In the course and conduct of its business as described
in paragraph 1 hereof, respondent sells, and has sold, its merchandise
to members of the public in accordance with a sales plan which
involves a game of chance, gift enterprise or lottery scheme. Respondent has supplied the managers of its said branch offices with
sales posters and circular letters outlining the sales plans or methods
by means of which said merchandise was to be, and has been, sold and
distributed to members of the purchasing public. The sales plan or
method as suggested and advocated by respondent is substantially
as follows:
The sales plan or method is described as a "Tool Club." Each
club has a minimum of 100 members. Each member of the club
pays $1 each week for a period not to exceed 10 weeks. At the end
of the first week a drawing is held and the member whose name or
number is drawn receives a $10 set of tools for the $1 paid. Each
succeeding week the same procedure is followed, and the member
whose name is drawn teceives a !let of tools for the amount paid up
until the time of such arawing. Thus one member receives a set
of said tools for $1, another for $2; another for $3, and so on to
the end of the fixed period. At the end of such period each member
of the club is entitled to and receives a $10 set of said tools. Also
at the end of the 10 weeks a drawing is held for grtmd prizes in
which drawing all of the members of the club are eligible to participate. Thus the amount which an ultimate purchaser pays for a
set of said tools and the fact as to which club members receive the
final prizes are determined wholly by lot or chance.
Respondent uses, and has used, various club plans or methods in
the sale and distribution of its merchandise by means of a game of
chance, gift enterprise, or lottery scheme, but all of said plans or
methods are similar- to the one hereinabove described, varying only
in detail.
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3. Respondent's merchandise is being and has been sold and
distributed to the purchasing public in accordance with the aforesaid
sales plan or methods. Respondent thus conducts lotteries in the sale
of its merchandise in accordance with the sales plans hereinabove
set forth. The use by respondent of said sales plans or methods in the
sale of its merchandise and the sale of such merchandise by and
through the use thereof and by the aid of said methods is a practice
of the sort which is contrary to an established public policy of the
Government of the United States and in violation of criminal laws.
PAR. 4. The sale of merchandise to the purchasing public in the
manner' above described involves a game of chance or the sale of a
chance to procure articles of merchandise at prices much less than
the normal retail prices thereof. Many persons, firms, and corporations who sell and distribute merchandise in competition with respondent as above found are unwilling to adopt and use said methods
or any methods involving a game of chance or the sale of a chance
to win something by chance, or any other methods that are contrary
to public policy and such competitors refrain therefrom. Many persons are attracted by said sales plans or methods employed by respondent in the sale and distribution of its merchandise and the
element of chance involved therein and are thereby induced to buy
respondent's merchandise in preferenee to merchandise offered for
sale and sold by said competitors of respondent who do not use the
same or equivalent methods. The use of said methods by respondent,
because of said game of chance, has a tendency and capacity to, and
does, unfairly divert substantial trade in said commerce to the respondent, from its said competitors who do not use the same or
equivalent methods. As a result thereof, substantial injury is being,
and has been, done by respondent to competition in said commerce.
PAR.

CONCLUSION

The aforesaid acts and practices of the respondent as herein found,
are all to the prejudice and injury of the public and of respondent's
competitors and constitute unfair methods of competition in commerce, and unfair acts and practices in commerce, within the intent
and meaning of the Fede.ral Trade. Commission Act.
ORDER TO CEASE AND DESIST

This proceeding, having been heard by the Fede,ral Trade Commission upon the complaint of the Commission and the substitute
answer of the respondent in which answer respondent admits all the
material allegations of fact set forth in said complaint and states that
it waives all intervening procedure and further hearing as to said

SNAP-ON TOOLS CIQRP.

1553

1559

Order

facts, and the Commission having made its findings as to the facts
.and conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.
It is ordered, That the respondent, Snap-On Tools Corporation, a
corporation, its officers, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the offering for sale, sale and distribution of tools or any other merchandise in commerce as "commerce:' is defined in the Federal Trade ComInission Act, do forthwith cease and desist from:
1. Selling or distributing tools or any other merchandise by the
Use of any sales plan, by means of which said tools or other merchandise are sold or distributed to the public by means of a game of
chance, gift enterprise, or lottery scheme.
2. Supplying to or placing in the hands of others any sales plan
together with assortments of tools or other merchandise, which said
sales plan is to be used or may be used in selling or distributing said
tools or other merchandise to the public by means of a game of chance,
gift enterprise, or lottery scheme.
3. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.
It is further" ordered, That the respondent, shall, within 60 days
~fter service upon it of this order, file with the Commission a report
ln writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

LUX-VISEL, INC., TRADING AS THE LUX COMPANY
AND SUPERLUX
COMPLAINT, FINDINGS, AND OltDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. li OF AN ACT OF CONGllESS APPROVED SEPT. 26, 1914

Docket 4577.

Complaint, Aug. 25, 1941-Decision, Oct. 20, 1941

Where a corporation engaged In the manufacture of an electric water heater
for use In the home, shop, or office, consisting essentially of a small aluminum disc together with a wire heating eletnent, designated variously by
It 118 the "1\Iaglc bisc," "Super-Lux Heater," and the "Lux," and 1n Interstate
sale and distribution of its said product through agents employed on a
commission basis, and also through salesmen to whom it sold large
number outright for resale;
In advertisements In newspapers and periodicals soliciting inquiries as to its
product and its plans or employment and sale, and In letters, circulars,
and other follow-up literature sent in response to such advertisements,
and in which were included purported quotations from testlmonials(a) Represented and implied to agents and salesmen and to the purchasing
public that its said electric water heater operated on a new principle,
heated water instantly, and was capable of heating substantial quantities
of water, such as required for bathing, cooking, the family laundry, and
for every home use, in a shorter time than would be required by gas, coal, or
oil,. and at only a fraction of the cost, and that use thereof was capable
of saving up to 75 percent of gas bills;
Facts being said heater operated on the principle used for many years by
other manufacturers of similar electric water heaters, was Incapable of
heating water In the quantities claimed In a shorter time than that required by gas, coal, or oil, and at a fraction of their cost, and was incapable of etrecting any substantial reduction in gas bills ; and
(b) Represented that said heater was safe and that 1t had been tested and
approved by the Ameriean Public Service Testing System, which said corporation Implied to be a duly qualified testing laboratory having facilities
and competent employees to make such tests;
Facts being said heater was not entirely safe when used under recommended
conditions, since hazards of electric shock and fire were present, and the
American Public Service Testing System was not In existence at the time
and had never had laboratory facilities or competent employees necessary
to make efficient tests of such devices;
With etrect of misleading and deceiving purchasers and prospective pur·
chasers into the erroneous belief that such representations were true, and of
causing a substantial portion of the purchasing public, because of such
belief, to purchase substantial quantities of its said product:
Held, That such acts and practices, under the circumstances set forth, were
all to the pr~>judlce and Injury of the public, and constituted unfair and
deceptive acts and practices in commerce.

Mr. Merle P. Lyon for the Commission.
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CoMPLAINT
Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said act, the Federal Trade Commission, having reason to believe that Lux-Visel,
Inc., a corporation trading and doing business under the names
The Lux Co. and Superlux, hereinafter referred to as respondent,
has violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
~he public interest, hereby issues its complaint, stating its charges
In that respect as follows :
. PARAGRAPH 1. Respondent, Lux-Visel, Inc., is a corporation organIzed, existing and doing business under and by virtue of the laws of
the State of Indiana, with its principal office and place of business
located at 415 West Franklin Street, in the city of Elkhart, State of
Indiana. The respondent trades and does business under the names
The Lux Co. and Superlux.
PAR. 2. Respondent is now, and for several years last past has been
engaged in· the manufacture, sale, and distribution of an electric
Water heater designated variously as the "l\fagic Disc," the "SuperLux Heater," and the "Lux." Respondent's said heater consists
essentially of a small aluminum disc, combined with a wire heating
element designed for use in the home, shop, or office in.heating water.
Respondent has caused and now cnuses its said product, when sold,
to be transported from its place of business in the State of Indiana
to the purchasers thereof located in various States of the United
States other than the State of Indiana, and in the District of Columbia. The respondent maintains, and at all times mentioned herein
has maintained, a course of trade in said electric water heaters in
commerce among and between the various States of the United
States and in the District of Columbia.
PAR. 3. In the course and conduct of its aforesaid business, respondent employs agents to sell some of its said water heaters on a
commission basis. Respondent also sells a large number of its heaters outright to salesmen, to . be resold by said salesmen throughout the various States of the. United States and in the District of
Columbia. Under one plan the agents or salesmen take orders for
respondent's heaters, which orders are transmitted to and filled' by
the respondent. Under the other plan, the salesmen purchase the
heaters':from the respondent and resell them to the public at a profit.
For the. purpose of obtaining the services of said agents and salesIn~n, and for the purpose of promoting the sale of its heaters to
sa1d salesmen, respondent publishes advertisements in newspapers,
Periodicals, and magazines soliciting inquiries as to its product anq
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as to its plans of employment and sale. 'When an inquiry is received
by the respondent indicating an interest on the part of a person in
becoming a representative for the sale of respondent's said productr
respondent sends to such person letters, circulars, and other "fol·
low-up" literature. In said advertisements, letters, circulars, and
other "follow-up" literature, many false and misleading statements
and representations are made by the respondent in describing its said
water heater and the qualities thereof. Among and typical of the
statements and representations so made and circulated by the
respondent are the following:
Hot water from your light socket. Amazing new way.
Amazing new principle. l\lakes cold water almost instantly seething,
steaming, bubbling hot.
The Lux works on a new principle.
This MAGIC-Drsc heats water instantly!
Sizzling, Steaming, Hot water in a fraction of the time required by gas or
coal! Slip the LUX into dishpan or tub of water-plug in nearest light socket
and presto !-it boils. New principle . . •
What strange element is hidden in this mysterious magic disc· which makes
people gasp when they see it placed in a pan of water-dish, a boiler or tuband amazingly produces boiling, sizzling, steaming bot water at a fraction of .the
cost required by gas, coal or oil.
CUTS GAS BILL 75%

I use "The Lux" constantly and could not get alopg now without it. As we!l
as heating my water so quickly, it has slashed my gas bill 75%-l\Irs. Aldrich.
The LUX has been awarded the Certificate of Merit by the American Public
Service Testing System.
The LUX has been awarded the FIRST CLASS SEAL OF APPROVAL by the American
Public Service Testing System. They have tested the LUX and found it to be
safe, sanitary, fast, dependable and economical.
The amazing new Super-Lux Double-Action Water Heater has completely
revolutionized home water heating for every purpose-bathing, shaving, laun·
dering, dishwashing, filling bot water bags, cooking, house-cleaning and every
other domestic chore in which hot water is needed.
PAR. 4. Through the use of the statements and representations
hereinabove set forth, and others similar thereto not specifically c;;et
out herein, the respondent represents and implies to prospective
agents and salesmen and to the purchasing public that its said electric
water heater operates on a new principle; that it heats water
instantly; that it is capable of heating substantial quantities of
water such as are required for bathing, cooking, and family laundry,
and for every home use, in a shorter time than would be required
by gas, coal, or oil, and at only a fraction of the cost; that the use
of the said heater is capable of saving up to 75 percent of gas bills;
that the said heater is safe, and that it has been tested and approve~
by the American Public Service Testing S:ystem, which respondent
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impliedly represents to be a duly qualified testing laboratory having
facilities and competent employees to make such tests.
PAR. 5. The foregoing representations and implications are grossly
exaggerated, are false a~d misleading. In truth and in fact, the
respondent's said heater is not based on a new principle. It operates,
in fact, on the same principle that has for many years been used by
other manu:facturers of similar electric ·water heaters. It is incapable
of heating substantial quantities of water such as are needed for use
in the home in a shorter time than that required by gas, coal, or
oil. It cannot be operated at only a fraction of the cost of gas, coal,
or oil, and it is incapable of effecting a 75 percent reduction in gas
hills or any other substantial reduction in gas or other fuel bills.
The said heater is not, in fact, entirely safe when used under the conditions recommended by the respondent, as hazards of electric shock
and fire· are present. The American Public Service Testing System,
does not exist as a business enterprise at this time, and at no time
did it have laboratory facilities or competent employees necessary to
:make efficient tests of such devices as the respondent's electric water
hl'ater.
PAR. 6. The use by the respondent of the foregoing false and misleading statements and representations, as aforesaid, has had, and
now has the tendency and capaci.ty to, and does, mislead and deceive
purchasers and prospective purchasers into the erroneous and mistaken belief that such statements and representations are true, and
has caused, and now causes, a substantial portion of the purchasing
public, because of such erroneous and mistaken belief, to purchase
substantial quantities of respondent's said product.
PAR. 7. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
REPORTS, FINDING AS TO THE FACTs, AND OnDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 25, 1941, issued and served
its complal.nt in this proceeding upon respondent, Lux-Visel, Inc., a
corporation, trading and doing business under the names The Lux
Company and Superlux, charging it with the use of unfair and
deceptive acts and practices in commerce in violation of the provi~ions of said act. On October 8, 1941, the respondent filed its answer,
In which answer it admitted all the material allegations of fact set
forth in said complaint and waived all intervening procedure and
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further hearing as to said facts. Thereafter, the proceeding
regularly came on for final hearing before the Commission on the
said complaint and the answer thereto, and the Commission, having
duly considered the matter and being now fully advised in the
premises, finds that tlus proceeding is in the interest of the pubEc,
and makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. Respondent, Lwx-Visel, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Indiana, with its principal office and place of
business located at 415 West Franklin Street, in the city of Elkhart,
State of Indiana. The respondent trades and does business under
the names The Lu:x: Company and Superlux.
PAR. 2. Respondent is now, and for several years last past has
been, engaged in the manufacture, sale, and distribution of an electric
water heater designated variously as the "Magic Disc," the "SuperLux Heater," and the "Lux." Respondent's said heater consi~ts
essentially of a small aluminum disc, combined with a wire heating
element, designed for use in the home, shop, or office in heating
water. Respondent has caused and now causes its said product:
when sold, to be transported from its place of business in the State
of Indiana to the purchasers thereof located in various States of
the United States other than the State of Indiana, and in the
District of Columbia. The respondent maintains, and at all times
mentioned herein has maintained, a course of trade in said electric
water heaters in commerce among and between the various States of
the United States and in the District of Columbia.
PAR. 3.
In the course and conduct of its aforesaid business,
respondent employs agents to sell some of its said water heaters on
a commission basis. Respondent also sells a large number of its
heaters outright to salesmen, to be resold by said sal~smen throughout
the various States of the United States and in the District of Columbia. Under one plan, the agents or salesmen take orders for respondent's heaters, which orders are transmitted to and filled by the
respondent. Under the other plan, the salesmen purchase the heaters from the respondent and resell them to the public at a profit.
For the purpose of obtaining the services of said agents and salesmen, and for the purpose of promoting the sale of its heaters to
said salesmen, respondent publishes advertisements in newspapers,
periodicals and magazines soliciting inquiries as to its product and
as to its plans of employment and sale. When an inquiry is
received by the respondent indicating an interest on the part of a
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Pe_rson in Lecomin~ a representative for the sale of respondent's
satd product, respondent sends to such person letters, circulars, and
other "follow-up" literature. In said advertisements, letters, circulars, and other "follow-up" literature, many false and misleading
statentents and representations are made by the respondent in
desc1·ibing its snid water heater and the qualities thereof. Among
and typira l of the statements and representations so made and circulated by the respondent are the following:
Hot watt>r from ~·our light sodwt. Amazing llf'W way .
. Amazing new IH'inc·iplt>. :Uakf',; c·o~d watf'r uhnost inst11ntly ~'<Pf'thing, stt>amlf1g, buhhling hot.
1'1Je Lnx works on a llf'W principle.
1'1Jis MAGIC DISC' l1t>ats watt>t' instant]~·!
Sizzling, ~tt>aming, Hot watrr in a fraction of the timf' rE>qnirE'!l hy gas ot·
Coal! Slip the LUX into di><hpan or tub of water-plug in nearest light sockE't
1111
ll Pl'P~•to !-it hoil;;. N'Pw principle "' * '"
What stmuge elPmPnt is liill!lf'n in thi~ my>~tel·ions nwgic disc whic-h mnkf'~
~' 00 f1 lt> g:a~ll wliPn thf'v ~Pe it ll]:I(·E>Il in a pan of watpr-dish, a hoilf'l' or tubHilt] IHnazim::ly ]li'<•Ol;cP>; boilin;:-, si7.zliug-, steamin;:- hot watt>r Ht u fra<·tiun
of the co~;t n•qnired hy gaOl, coal or oil.
CGTS GAS ll!LL

7::J'/'o

1 use "The Lnx" constantly and eonld uot get along now witlJOut it. As well
h"ating- 111,\' w·tt<•r so <Jnid> ~;, it lHIH ~ln-.;hp,J 111~· gn,.; hill 7:i';~-:\ln; ..•\ltlrich.
s.,~-~P Lnx hn;; bPPn aw:ll'!h•o thf' CPrtifirntP of l\Ierit b~· the AmE>rirnn Public
1' 1Ce T<?sting Sy. tt>m.
1')Je LUX hns bt>en awanleo the FIRST CLASS SF.AL OF APPROVAL bv the American
Public Set·vice 'l'psting Systt>m. Tlwy h:n·e testPd the LVX m1d. found it to be
~<lfp, sauit111 y, fast, ch•pPIHlahle UIHl P<'Onomienl.
1'he 1\1\H\Zin~ nE'w ~npPr·Lnx DonhlE'·Aetlon 'Vater HPatE>r lin>~ complett>ly
~·e\'olutioniz.Ptl homE' water heating for f'Yery rmrpos~batliing, shndng, Iauu<ler111g• lli~hwnshing, filling hot water bags, cooking, hom:;e-cleaning and e1·ery
Oth<?r <lonJPstic chor<? in which hot wat<?r is IJPI'ded.
118

PAn. 4. Tht·otwh the use of the statements nnd rf'prel'entations
ht>t·l'inabove set f~rth, and others similar thereto not specitically set
ont herein, th.e rl'sponclent rl'prPsents and implies to prospectiYe
ap;ents nfl<l salesmen and to the purchasing public that its said l'lectric
\vat('t· !water operates on a new principle; that it lwats water instantly; that it is capable of heating substantial quantities of "·nt('r
~llch as are requin·tl for Lathing, cooking, the family laundry. and for
<'\·ery home use, in a shortl'r tim<' than wo11ld be r('qnirNl by gas,
coal, or oil, an< I at only a ft·action of the cost; that the use of tlte
flail[ hP·tL<~r is enpnble of saving up to 75 1wn·rnt of gas bills; that
the sai<l l1t>atPr is :-afP, and that it has !)('ell tt•si.t>ll allll approH'd by
~he AmPril'nn Public P.PtTil'P TP"ting RystPnl, which I'!""JlotlclPnt
lltq!r{'<lly l'l'JH'P'-'<'nt.;; to bP ,l duly qualifiE•d f('"ting laboratOLy haYing
h ,..
'('I Jt'e-, ntlll com1wtrnt PmploJ'PPs to make sneh te-,ts.
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PAR. 5. The foregoing representations and implications are grossly
exaggerated, false, and misleading. In truth and in fact, the respondent's said heater is not based on a new principle. It operates,
in fact, on the same principle that has for many years been used
by other manufacturers of similar electric water heaters. It is incapable of heating substantial quantities of water such as are needed
for use in the home in a shorter time than that required by gas, coal,
or oil. It cannot be operated at only a fraction of the cost of gas,
coal, or oil, and it is incapable of effecting a 75 percent reduction
in gas bills or any other substantial reduction in gas or other fuel
bills. The said heater is not, in fact, entirely safe when used under
the conditions recommended by the respondent, as hazards of electric
shock and fire are present. The American Public Service Testing
System does not exist as a business enterprise at this time, and at
no time did it have laboratory facilities or competent employees
necessary to make efficient tests of such devices as the respondent's
electric water heater.
PAn. 6. The use by th~ respondent of the foregoing false and
misleading statements and representations, as aforesaid, has had, and
now has, the tendency and capacity to, and does, mislead and deceive
purchasers and prospective purchasers into the erroneous and mistaken belief that such statements and representations are true, and has
caused, and now causes, a substantial portion of the purchasing
p1,1blic, because of such erroneous and mistaken belief, to purchase
substantial quantities of respondent's said product.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material allegations of fact set forth in said complaint, and states that it waives
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and conclusion that said respondent has violated the provisions of the Federal
Trade Commission Act.
It is ordered, That the respondent, Lux-Visel, Inc., a corporation,
trading and doing business under the names The Lux Company and
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Superlux, or under any other name, its officers, representatives, agents,
~nd employees, directly or through any corporate or other device,
In connection with the offering for sale, sale and distribution of an
electric water heater, now designated variously as the ":Magic Disc,"
the "Super-Lux Heater," and the "Lux," whether sold under tl1ese
names or any other name or names, in commerce, as "commerce" is
defined in the Federal Trade Commission Act, do forthwith cease
a~d desist from representing, directly or by implication:
1. That respondent's electric water heater operates on a new
Principle.
2. That it heats water instantly.
3. That it is capable of heating substantiat quantities of water in
a shorter period of time than will gas, coal, or oil, and at only a
fraction of the cost.
4. That the use of respondent's heater will enable one to save
Up to 75 percent of gas bills or that its use will effect any substantial
reduction in the- cost of heating water as compared with gas or other
fuel,
5. That said heater is safe.
6. That said heater has been tested and approved by the American
Public Service Testing System.
. 7. That said heater has been subjected to any tests at all, unless
It has in fact been subjected to scientific tests by a reputable recognized testing laboratory properly equipped and staffed for the testing
of such products.
It is further ordered, That the respondent shall, within CO days
~fter service upon it of this order, file with the Commission a report
In writing, setting forth in detail the manner and form in which it
has complied with this order.
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THE MATTER OF

BARTLETT, TRADING AS
BATTERY CO~IPANY

CHAMPIO~

CO)Jl'L.\Ii\'1', FINDI:-;CiS, Ai\'D ORDER IN RE<:AHD TO 'filE ALLBUED YIOLATIO:\'
OP SEC. :5 OP .\N ACT OF COXGHF:SS .\Pl'ROVED SEPT. 26, 19H

Drwkct 4;i78.

n,

Compla.int, A 11[/••

1.'1 1/-Dcl'i.•ion, Oct.· 20, lfll1 I

\Vh'ere a corporation long engaged, uwler 11 c·or·vornte 11:11ne including the word
"champion," in the manufadure and in the iuterstate sale and distribution
of SJJUI'k plugs and other meehauic·al H!IJllll'atus, hnd built up a valnal1le
good \\'ill in afore~aill nllJlle as applied tllere1o, and nwmhers of tlle purchasing public had, thl'Ough long ue;agt>, come to identify electrical and other
meclranical apparatus and acct>ssol'ies bt>ar·ing :mid name liS proLluets of
aforesaid well and favorably known cornp:~n~·. and m:~nifested a prt>fert>nce
therefor; and
Thereaftet· an irulividual engaged in the interstate I'Hie ami db;trihution of a
so-callt>d snlt•s stimulator plan wllich inclutl!'<l eertiticatej> and electric
lanterus with butteries, unrl IJuihs for use in connel'tion ther'!'With, and in
soliciting "ale of anti st>lling his said phm urHler· a metilod pursuant to
whieh hl' took from the retailer n form of \\Titt!'n onler or contract by
which latter ordered a eeJ'tain numhet· of certificates, dtopositing with said
iruliviuual'li agent a portion of the purcl1ase price, haiunce to l1e paid upon
<lelivery, nud umler \\'hieh it was further JlrOI'itled that when the certiticnte
was returned for t·etlemption to t11e (}paler hy the <·u;-;tomPI' it must be
accomvanied hy a :'trial ordet·" for six Champion "heavy duty" batteries,
at 10 (·ent~ each, and two hullls at 10 cents each, the dealer deducting and
retaining. as a refund for the certificate pui'C·hast><l, the sum of 10 C'ents and
nn udditional 5 cent;; us a counnission, und forwar·<ling to :;::till individu:il
thP 05 cent ha_Iance, whereupon latter \\·as to serul <·u;;tomer lantern, bulbs,
and batteries(a) l\lade u.~e of \\'Ord "Champion" in trade name and on said lantems and on
luhels (If sairl batteries, to induce the erroneous ht>iief tlnt his busillef'S was
connf'dt>rl witl1, and llis products IIHlllllfac·turecl hy or pun·!Ja~l·cl from,
aforesaid Ion~, well, and fa\·orahly known corpmation. nrHl then•hy cau,;erl
many memht>rs 11f the public to pnrehn><e his said pl'llduets In such hdit>f,
all(\ pla<'Pcl in the hand,; of ret:1ilers, a nwaus wlwn•hy tile purcha;.:ing IIUhlic
was 111isled ancl decein'd;
(b) IlepresPnted, in many instan<·es, in solieiting d~>al!•r,; that they wPre purdmsing outright n ('ertain number of lantern;-; for 10 cents each, making 110
mention of the certificate,;; wllatsoeYer, "'llile I'Ppre"Pntiug In othf'r im;tnnc·es
that Ire wc•Uicl rerh•em P;wh of such ('Prtific·atps t11rou.c:h the <lt>all'I' wit'1out
an~· further c·o;.:t or ohli;;ntion hy fnl'llishi11g tn the lnttPr f(lr fll'lin'l'y to
enc·h custnmPr "·ho lwld a certificate "OnP nntionallr ariYPI ti:<PLI <'hnmpion
'ltt>cl (lua nl' pi Petrie htntprn";
Facts hpfng tllnt wlrt>n contruct. whif-h callPcl for a ~pedfiPd nunrl1t>1' of certific·atPs and uot Inn terns, at 10 • pnts each, wa:;; prest>nted to dealer, his ~>ig-Ba
ture wa~ :o;e<.·nn·•l l1efore ht> \\a,; gil·f'n opf or tunity car·pfnlly to r!':Hl t11e ":IIIII';
letters aeknowJpclging r!'el'ipts of or ll•r-; \\Pre "nrdecl ~o as to itnply on
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outright pun.:hal<e, with dt•nler to recein• a certain numllet· of lanterns wl.len
~hipnwnt was mmle of certificates and adn•rtising mattPr called for by the
eoutract; the material was pad:ed in contai11er much larger thnn necesf<ary
and sufticipntly large to package the number of Iant!"rns expected by dealers,
who dill not tlist'oYer that tlw Jlnt·kuges SPilt contained ('ertificates, advertising material, waste !Jnper, uml excelsior, and uo lanterns, or only a few,
until after paJ·meut of full llulauce of purehase price; nnd :;aill indivitlual
tlit! not redePm eertificates by furnbhiug lanterns for delivery. to dealer's
custumer-holde1's of eertifieates, but requiretl dealer with e:lt'h certificate
I"Pturuetl fot· retlemption, to seC'ure from eustonwr aforesaid pm·chase order
for butteries lllltl hulhs, and to fot·wanl !lim 6i'i ctonts before delivering
Iantem, hattel'iPs, UIIll lmlhs to custome1·;
(c) l<'m·ni;;heLl to tlw c!Palt•r vurchasing saicl plan, certuin atlYertising matter
fot· dbplay antl clistl'ilmtion, "·hicl1 n·pc·e~Pntt>tl that tlce Jlkturt>d Iautel'n
had a retail value of $1.29 and wonltl be gin•n !Jy the dt>aler without eh:Hge
to the customer upon the purchase of llatte1·ies, and bulbs tht>refor, at the
l'f•gulal' price;
Fads being the lantern !li'Jl;('1Pd did not haYe sn!'h vahw, ll('YPr soltl for saitl
l'nm, a11d \\'us uot gin'n hy dPalers without ehurge siuee thP prit'e thurgPc.l
hy saitl intlivitlual for sueh hatterie~ and bulbs was fn1· in excess of tlwiL·
cu~tomary l'etail nclue antl wns ~uftici('nt to cover al~o tlce fair retail value
of the lantern; antl
(d) ltP]H'e:;pntPtl, flll'ther, through his a!:!:Pnts and salPsmen, to t h!' (•u:-~tomer
dt'aler~. that at the t>ntl of the 3-months' period mentioned in till' contract
any and all lanterns remaining in custome1· dealer's hands woultl be redePmetl hy ~mit! incll\·itlual at the pricl' paid th!'t'Pfor, nnd that sudt dealers
W('re to ha\·e the right to exdusi\·e distribution of sudi Iantems in !'ert:tin
spel'ified tNri tories;
!<'acts LJe,ing sueh remaining Iant('I'IJ~ were not redeemed by said individual at
llny prite, a1\d ;;aid illclividual entprecl Into contracts with other pe~;sons
for distriuution of hllltPru» in th(' same territory in· whic-h denlet·s had
theretofore been grantetl such "excln:-;ive t•lghts";
'With ('ITect of leatling a snhstantial number of retail merchants and members
of the purdmsiug public into the ('JTOllPOus belief that aforesaid l'l'presPntation,; were true, and of causing them, because of such belief, to purcha!'e
his certifieutes and to Pxecute coutract in conneetion therewith:
llrld, Thnt snell acts anti pmctices, under the circumstances set forth, were all
to the pt·ejudil'e ancl injuQ' of the vulllie, and constitut('tl unfai1· and
deceptive ll(ts nml practiees iu comm('r<'P .

.Mr. ill a.urice C. /'('(t1'Ce for the Commission .
...1/r. llenry Junge, of Chicago, Ill., for respondent.

CoMrLAINT
Pursuant to the provisions of the Federal Trade Commission Act,
and. by virtue of the authority vested in it by said. act, the Federal
Trade Commission having reason to believe that William ll. B:irtlett, individually and trading as Champion Battery Co., hereinafter
referred to as respondent, has violated the provisions of said act, and
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it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:
PARAGRAPI£1. Respondent, William B. Bartlett, is an individual do·
ing business under the trade name of Champion Battery Co., with his
cffi.ce and principal place of business located at 549 West ·washington
Street, Chicago, Ill. Respondent is now, and since June 1940 has
been, engaged in the business of offering for sale, selling, and dis·
tributing in commerce among and between the various States of the
United States and in the District of Columbia to retail dealers a
certain so-called sales stimulator plan, including in connection there·
with the sale and distribution of certain certificates and various ar·
tides of merchandise which are used in connection with putting his
plan into operation and effect. Respondent causes such certificates
and articles of merchandise, including electric lanterns, batteries, and
bulbs used in connection with the operation of his so-called sales
stimulator plan, when sold, to be transported from his place of busi·
ness in the State of Illinois to purchasers thereof located in various
other States of the United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has main·
tained, a course of trade in the sale and distribution of said so-called
sales stimulator plan and articles of merchandise used in connection
with the operation of the same in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 2. Respondent, through his agents and salesmen, solicits and
sells his so-called sales stimulator plan to retail dealers located in the
various States of the United States. Respondent, in order to sell his
so-called sales stimulator plan and said articles of merchandise, takes
from the dealer a form of written order or contract in which the
dealer orders a certain number of certificates, for which he deposits
at the time with the agent of the respondent a portion of the pur·
chase price, the balance to be paid upon delivery. The dealer is to
distribute such certificate!; among his customers and prospective cus·
tomers upon such basis as he may choose. The contract executed by
the dealer provides that when the certificate is returned for redemp·
tion to the dealer by the customer it must be accompanied by a "trial
order" for six Champion "heavy duty" batteries at 10 cents each and
two bulbs at 10 cents each, and that the dealer is to deduct and retain
as a refund for the certificate purchased the sum of 10 cents and an
additional sum of 5 cents as a. commission and must forward to the
respondent the balance totaling 65 cents, whereupon the respondent
is to send the customer the lantern, bulbs, and batteries. Respondent
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places the word "Champion" upon said lanterns and upon the labels
of said batteries.
PAR. 3. Respondent, through his salesmen and agents, makes many
false and misleading statements and representations with respect to
h~s so-called sales stimulator plan. In soliciting dealers, and with a
'\'lew to making sales contracts and increasing his business, respondent represents in some instances to prospective customer-dealers that
they are purchasing outright a certain number of lanterns for the
Price of 10 cents each and no mention is made of the certificates whatsoever. In other instances respondent represents that he will redeem
each of these certificates through the dealer without any further cost
or obligation on the part of the dealer or customer by furnishing to
t~e dealer for delivery to each customer who is the holder of a certificate "One nationally advertised Champion 'Red Guard' electric
lantern." In truth and in fact the contract or order entered into by
the dealer calls for the specified number of certificates at the price of
10 cents each instead of the number of lanterns the dealers are led to
believe, and believe, they are purchasing. The contract is presented
to the dealer and his signature secured before he is given an opportunity carefully to read the same, and a deposit is collected from him
as a part of the purchase price for the plan, the balance to be paid
Upon the delivery of the order.
Respondent's letter to the customer-dealers acknowledging receipt
of the order is worded so as to infer that the customer-dealers have
lllade an outright purchase and will receive a certain number of lanterns. Thereafter, when respondent ships the order of certificates
a~d advertising matter actually called for by the contract or order,
Signed by the customer-dealer, the material is packed in a container
~~ch larger than is necessary to package such certificates and adver·
hs1ng matter and large enough to package the number of lanterns the
customer-dealer expects to receive. The custo.tner-dealers do not discover that the package contains certificates, advertising material,
~aste paper, and excelsior and no, or only a few, lanterns until they
ave paid the full balance of the purchase price. In truth and in
~act, respondent does not redeem these certificates through the dealer
Y furnishing lanterns to the dealer for delivery to the customers
Who are holders of certificates. The dealer, when a certificate is returned for redemption, is required to secure from such customer a
Purchase order for batteries and bulbs, together with a remittance of
So cents as the purchase price thereof, and to forward the sum of
~5 ~ents to the respondent, before the lantern, batteries, and bulbs are
ehvered to the customer by the respondent.
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Respondent furnishes the dealer purchasing said plan with certain
aLlYertising matter to be displayed am] distributed by the dealer
which represents that the lantern pictured and describNl in such
advertising matter has a retail value of $1.29 and that it will be
given by the dealer without charge to customers upon the purchase
by such customers of batteries and bulbs for said lantern at the regular
price thereof.
The lantern pictured and described in the a<h·ertising matter furnished the dealers Ly the respondent does not have a n•tail value of
$1.29, nor has said lantern ever sold for snch sum; such lantern is not
given by the dealers without charge to their customers upon the purchase by such customers of batteries and bulbs at the r<'gular prier,
as the price charged by the respondent for the batteriPs and bulbs
is far in excess of their usual _an~l customary retail value and is
sufficient to cover also the fair retail value for the lantern.
Hespondent's ag<'nts and salesmen represent to the customer-dealers
that at the end of the 3-months' period mentioned in the contract
any and all lanterns remaining in the customer-dealer's hands ,,·ill
be redeemed by the respondent at the price paid for ih<•m a11<l that
such customer-dealers are to have the right to exclusive distribution
of such lanterns in certain specified territories.
The lanterns remaining in the customer-dealer's hands at the expira·
tion of the 3-months' period mentioned in the contrad are not redeemed by the responllent at the price paid for them nor does the
respondent redeem such lanterns at any price. Customer-dealers
are not given the right to exclusive distribution of such lanterns in
certain specified territories nor does respondent intend or attempt to
give such dealer customers exclusive rights to certain territory. ne·
spondent enters into contracts with other persons for distribution
of said lanterns in the same locality and territory in which dealers
ha,·e theretofore been granted "exclusive rights."
PAn. ·4. Respondt>nl ha'l caused the word "Champion" to be placed
upon said lanterns and upon the labels of said batteries and has used
the word ''Champion'' in said trade name to induce the belief upon
the part of the public that re~pondent's sai<l business is in some man·
ner connected with, and that said products are manufactured by or
purchase<! from the Champion Spark Plug Co.
The Champion Spark Plug Co. is a corporation organized and
doing business under and by virtue of the laws of the State of Ohio,
with its factory and principal place of business located at 900 Upton
Avenue in the city of Tolrdo, State of Ohio. The Champion Spark
Plug Company is now and for wany years last past has been engaged
in the manufacture of spark plugs and other mechanical apparatus,
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and in the sale and distribution of said products throughout the
Unite<] States and in the District of Columbia. Said products are
sold under, and designated by, the trade name "Champion." Said
rompany has built up and e11joys a valuable good will in the word
"Champion" as applied to its re:o<pt>ctive products. l\lemLers of the
purchasing public have through long usage and 0\·er a long period
of time identified electrical and other mechanical apparatus and accessories which bear the name "Champion" as the products of the well
and favorably known Champion Spark Plug Co. and ha,·e manifested
..
a Preference for such "Champion" products.
PAn. 5. The use by the respondent of the 'yoz·d "Champion" in its
tr~cle name and as a mark or brand for his said pmducts is confusing,
~msleac1ing, and deceptive and causes many members of the pnrchaslllg public to believe that responcknt's said busine"s is connt>cteJ with,
ancl that said products are manufactured by or purchased from, the
Champion Spark Plug Co. ancl causes them to purchase said products
~s a result of said belief. In truth and in fact, respon1lrnt's business
18
not· in any manner connected with, ancl said products are not
lllanufactureJ. by or secured from, said Champion Spark Plug Co.
The use of the word "Champion" as a mark ()r brancl on said
Products places in the hands of retailers a means and instrmnentality
'"h(•reby the purdwsing public is mislt>d and decPived.
I P~~· G. The use by the respondent of the forrgoing fnl.o;e and mis-·
;achng rt>presentations has had the ca.pacity and tl'IHleney to and
oes lead a substantial number of retail nH'rchants into the erroneous
and mistaken b:lief that the aforesaid representations made by the
respondent and his representatives are true, and to canst> thrm, because of such erroneous and mistaken bt>lief, to pnrchac;e re:-:pondent's
certificatps nncl to execute the contract in connPction thPrewith.
t PAn. 7. The aforPsaid acts and practices of the rec;ponclPilt are all
do the prejudice aiHl injury of the public an!l constitute unfair and
ect>ptive acts an!l practicPs in commerce within the intent anJ
tneaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

1

Pursuant to the provisions of the Federal Trade Commission Act,

t le Fedl.'ral Trade Commission on .August 27, 19±1, issueJ and sub-

~~Tu:~tly served its co~np~a~nt in this proc!·e~ling up?n the .respomlcnt,
C llJ,IJn B. Bartlett, mthnllually and trallmg as Champwn Battery
o., charging him with the use of unfair nnJ deceptive acts and
l)raeticcs in eommerce in violation of the provisions of said act. The
respondent subsequently filed his answer in which answer he aJmitteJ
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all the material allegations of fact set forth in said complaint and
waived all intervening procedure and further hearing as to said facts.
Thereafter, the proceeding regularly came on ior final hearing before
the Commission on the said complaint and the answer thereto, and
the Commission having duly considered the matter and being now
fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom.
FINDINGS AS TO TilE FACTS
'PARAGRAPH 1. Respondent, William B. Bartlett, is an individual
doing business under the trade name of Champion Battery Co. with
his office and principal place of business located at 549 West Wash·
ington Street, Chicago, Ill. Respondent is now, and since June 1940
has been, engaged in the business of offering for sale, selling and dis·
tributing in commerce among and between the various States of the
United States and in the District of Columbia to retail dealers s.
certain so.called sales stimulator plan, including in connection there·
with the sale and distribution of certain certificates and various
articles of merchandise which are used in connection with putting
his plan into operation and effect. Respondent causes such certifi·
cates and articles of merchandise, including electric lanterns, batteriesr
and bulbs used in connection with the operation of his so-called sales
stimulator plan when sold, to be transported from his place of business in the State of Illinois to purchasers thereof located in various
other States of the United States and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has main·
tained a course of trade in the sale and distribution of said so-called
sales stimulator plan and articles of merchandise used in connection
with the operation of the same in commerce among and between the
various States of the United States and in the District of Columbia.
PAR. 2. Respondent, through his agents and salesmen, solicits and
sells his so-called sales stimulator plan to retail dealers located in
the various States of the United States. Respondent, in order to
sell his so-called sales stimulator plan and article of merchandise,
takes from the dealer a form of written order or contract in which
the dealer orders a certain number of certificates, for which he de·
posits at the time with the agent of the respondent a portion of the
purchase price, the balance to be paid upon delivery. The dealer
is to distribute such certificates among his customers and prospective
customers upon such basis as he may choose. The contract executed
by the dealer provides that when the certificate is returned for re·
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demption to the dealer by the customer it must be accompanied by a
"trial
. order" for six Champion "heavy duty" batteries at 10 cents
each and two bulbs at 10 cents each, and that the dealer is to deduct
and retain as a refund for the certificate purchased the sum of 10
cents and an additional sum of 5 cents as a commission and must
forward to the respondent the balance totalling 65 cents, whereupon
~he respondent is to send the customer the lantern, bulbs, and batterIes. Respondent places the word "Champion" upon said lanterns
and upon the labels of said batteries.
f pAR. 3. Respondent, through his salesmen and agents, makes many
h~lse and misleading statements and representations with respect to
Is. so-called sales stimulator plan. In soliciting dealers, and with
a VIew to making sales contracts and increasing his business, responde~t represents in some instances t~ prospective customer-dealers that
t :y are purchasing outright a certain number of lanterns for the
Price of 10 cents each and no mention is made of the certificate whatsoever. In other instances respondent represents that he will redeem
each of these certificates through the dealer without any further
~ost or obligation on the part of the dealer or customer by furnishing
0
t!le dealer for delivery to each customer who is the holder of a
~ertrficate "One nationally advertised Champion 'Red Guard' electric
bantern." In truth and in fact the contract or order entered into
~ the dealer calls for the specified number of certificates at the price
~ d 10 cents each instead of the number of lanterns the dealers are
e to believe, and believe, they are purchasing. The contract is
Presented to the dealer and his signature secured before he is given
an opportunity carefully to read the same, and a deposit is collected
f rom h'
1m as a part of the purchase price for the plan, the balance
t0 b
.
e paid upon the delivery ·of the order.
f Respondent's letter to the customer-dealers acknowledging receipt
0
the order is worded so as to infer that the customer-dealers have
;nade an outright purchase and will receive a certain number of
anterns. Thereafter, when respondent ships the order of certificates
a.nd advertising matter actually called for by the contract or order,
Signed by the customer-dealer the material is packed in a container
Inuc]
·
t'
. 1 1arger than is necessary 'to package such certificates
and advert::ng matter and large enough to package the number of lanterns
d. customer-dealer expects to receive. The customer-dealers, do not
Iscover that the packarre contains certificates, advertising material,
\\'aste paper, and exce]si~r and no or only a few, lanterns until they
h
·
I n trut h an d m
·
f ave Pal'd the full balance of the' purchase pnce.
bact, respondent does not redeem these certificates through the dealer
Y furnishing lanterns to the dealer for delivery to the customers
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wl10 are lwldr1·s of certificates. The dealer, "hPn a certificate is
rl'111rnP(l J'or redPJllplion, is rertuired to secure J'rom "uch customer n
pnn·hase onler for batteries and bulbs, together· "ith a remittance
of 80 cents as the purchase price thereof, ancl to forward the sum
of ();) l'ents to the respondent, before the lantPrn, batteries, and bulbs
are deliYered to the customer by the respondent.
Hespontlent furnishes the dealer purchasing said plan with certain
ad\'erti:>ing matter to be displayed and distributed by the dealer
which represents that the lantern pictured and described in such
advertising matter has a r.etail value of $1.29 and that it will be
given by the dealer without charge to cnstonwrs upon the purchase
by such customers of batteries and bulbs for said bntern at the
regular price thereof.
The lantern pictured and described in the adwrtising matter furnisht>d the dealers by the respondent does not haYe a retail value of
$1.29 nor has said lantern ever sold for such sum; said lantern is not
given by the dealrrs without charge to their customers upon the purchasE' by such customers of batteries and bulbs at the regular price, as
the price charged by the respondent for the batteries an<l bulbs is f<tr
in excess of their usual aml customary retail value and is sufficient to
cover also the fair retail value of the lantern .
.' Hespoml0nt's ag.ents and salesmen r0present to the customer-d0alers
that at the e)l(l of the 3-months' period mentioned in the contract
any and all lanterns remaining in the customer-dealer's hands will
be redePmrd by the respondent at the price paid for them and that
such customcr-<lealPrs are to have the right to exclm-i ve distribution
of such lanterns in certain specifieJ t.erritories.
The lanterns remaining in the customer:<lealer's hands at the expiration of the· 3-months' period mentioned in the contract are not
redeemed by the respomlent at the price paid for them nor does
the respondPnt redeem snch lanterns at any price. Customer-dealers
are not given the right to exclusive distribution of such lanterns in
certn in specified territories nor does respondent intend or attempt
to give such customer-dealers exclusive rights to certain territory.
Respondent enters into contracts with other }~rsons for distribution
of said lanterns in the same locality and territory in which dealers
have heretofore peen granted "exclusive rigl1ts."
PAn. 4. llesponuent has causPLl the word "Champion" to be placed
upon <;aid lanterns and upon the labels of said batteri('s and has
use<l the word "Champion" in said trade name to induce the bdief
upon the part of the public that respondent's business is in son1e
manner connecte<l with, and that said products are manufactur('d by
or purchased from, the Champion Spark Plug Co.
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The Champion Spark Plug Co. is a corporation organized and
doing business under and by virtue of the laws of the State of Ohio,
With its factory aml principal place of business located at 900 Upton.
Avenue in the 'rity of Toledo, State of Ohio. The Champion Spark
Plug Co. is now an<.l for many years last past has been engagetl in
the manufacture of spark plugs and other mechanical apparatus,
ancl in the sale and distribution of said products, throughout the
United States and in the District of Columbia. Said products are
sold under, and designated by, the trade name "Champion." Said
;,ompany has built up and enjoys a valuable good will in the word
Champion·" as applied to its respective products. Members of the·
PUrchasing public have through long usage and over a long period
of time identified electrical and other mechanical apparatus and
accessories which bear the name "Champion" as the products of the
We]] nnd favorably known Champion Spark Plug Co., and haw
manifested a preft>rence for such "Champion" products.
PAn. 5. The nse by the respondent of the word "Champion" in his
tJ·~de name a 11<l as a mark or brand for his products is confusing,
!111 sleading, a:ul deceptive, and causes many mt>mbers of the purchasIng puLlic to lwliew that respondent's business is connected with,
that sa ill products are manufactmed by or purchased from, the
(a;ld
h·1m
·
' PIOn
park Plug Company and causes them to purchase said
rro.ducts as a result of said belief. In truth and in fact, respondent's .
llJsiness is not in any manner connected with, and said products
1
·e llot manufactured by, or purchased from, said Champion Spark
1ng Co.
The Use of the 'Yonl ''Champion" as a mark or brand on said
ll~oducts places in the hands of retailers a means and instrumentality
"'~reby the purchasing public is misled and deceived.
l ~\n. 6. The use by the respondent of the foregoing false and misleading representations has had the capacity and tendency to, and
l oes, lead a suLstantial number of retail merchants ami members
~f the purchasing public into the erroneous and mistaken belief
Iat the aforesaid representations made by the respondent and his
repl'esentatives are true, and to cause them, because of such erroneous
UI~d mistaken belief, to purchase respondent's certificates and to
execute the contract in connection therewith.

s

i,

CONCLUSION

The aforrsaid acts and practiers of tlw respondt>nt as hert>in found
are all to the pr<'judice and injury of the public and constitute unfait·
ancJ dt> rrp t'lYe a('ts and practices
·
· commerce wit
· 11m
· t I1e mtent
·
m
an(I
meaning of the Feel ern I Tralle Commission Act.

1578

FEDERAL TRADE C0l\1MISSION DECISIONS

Order

33F.T.C.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis~
sion upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint and states that he waives
all intervening procedure and further hearing as to said facts, and the
Commission having made its findings as to the facts and conclusion
that respondent has violated the provisions of the Federal Trade
Commission Act.
It is ordered, That the respondent, 'William B. Bartlett, indivi ~
dually and trading as Champion Battery Co., or ·trading ·under any
other name, his representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale and distribution in commerce, as "commerce" is defined
in the Federal Trade Commission Act, of so-called sales stimulator
plans, and the certificates and lanterns, batteries and bulbs, or other
merchandise used in connection with such plans, do forthwith cease
and desist from:
1. Representing that dealers purchasing respondent's said plan
will receive a designated number of lanterns or other articles of
merchandise, when in fact the contract for the purchase of such
plan provides only that a number of so-called trade certificates will
be delivered to the dealer.
2. Representing that respondent will effect the redemption of
trade certificates without further cost or obligation to the dealer or
the dealer's customer.
3. Representing as the value of respondent's Innterns any amount
which is in excess of the usual and customary retail price of such
]anterns.
4. Supplying to dealers advertising matter which represents
that lanterns furnished by such dealers to their customers are fur~
nished free or without charge.
5. Supplying to dealers advertising matter representing that the
prices charged for the batteries and bulbs to be purchased by the
dealer's customer in order to receive a lantern are the usual and
. customary retail prices of such batteries and bulbs.
6. Representing that lanterns remaining in dealers' hands at the
termination of said so-called sales stimulator plan will be redeemed
by respondent.
7. Representing that respondent's dealers are given the right to
exclusive distribution of respondent's products within certain
designated territories.
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8. Using the word "Champion" to designate or describe respolldent's products or otherwise representing that respondent's products
are the products of the Champion Spark Plug Co., of Toledo, Ohio.
9. Using the word "Champion" as a part of respondent's trade
name or otherwise representing that respondent is connected in any
!Danner with the Champion Spark Plug Co., of Toledo, Ohio.
It i.'J further ordered, That the respondent shall, within 60 days
after the service upon him of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
'Which he has complied with this order.

I,
I
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IN THE MATTER OF

MILES BROKERAGE CO~IPANY, D.'"C., MILES & COMPANY,
INC., 1\IILES-llRADFORD COMPANY, AND MILES-KANE
COMPANY.
CO:\IPLAI;>;T, Jo'I:-;"DINGS, A:-;"D ORDER IN REGAHD TO TilE ALLEGED YlOL.\TIO)I
OF Sl'BSEC. (c) OF SEC. 2 OF A:\1 ACT OF CO.\'GRE::;S APPROVED OCT. 13, lfJH,
AS Al\IE!I!DED BY AN ACT OF CO!I!GRESS Al'l'RO\"ED JC:\1.; 1!), 19:lG

D.ucket 451.'1.

ComtJlait>t, June 12, l!J.'tf-D,·cision, Ol'f. 22, J!J.if

Where a corporation engaged in f\•rinsyh·ania in ~c)nducting n J:ir·ok!'rage tmsluess, acting as an iutermediary iu pnr<·Jw,e and ~:;ale of commoditiPS,
principally foo<lstuffs, between numerous sC'Jlers and certain buyers, with
office for traus;·ction of said hus;ness in Dnfl'alo. l'apital sto<·k of which was
I.Jeld by 22 sto< khol(]ers who also owped and controlled a majority iutet·est
In thr!'P corporations selling groeeries, foodstuff,;, uud allied pro<luets 11t
~rholtosale in the three ti'Uding aren!'! in Pennsylvania, in which were
loC'ated their rPspective princip..tl phH:es nf LnsitiPSS( a) n ·cei,·ed and acc-etJted, from sellers to one or mor!' of said wholt'sale
grocery concerns, brokerage fees, and commi:'isions ranging from a frac·
tion of 1 pt>rcent to G percent of the S<tlt>s pri<·e of ~ncb tmrchasf's hy said
whole:<aler><, acting in all of such transactions, in fact for and on beht1lf
of said three corporate wholesale gt ocers;
With the r!'Sult that su<·h majority stol'klwl<lers of said wholf'sale grocers
receive!! from sellet·s, indirectly, in the form of ea~;h dividf'n<l!;, pai<l upon
thdr stocklwldings in said corporate brokrr, a substantial portion of the
broker11ge secured on purchases made by said wholesalers; and
'Vh~:>re :;.nit! thr<'e eorpomte whole~;alers( b) Heceivctl imlireetly from H.'llers a sub;;tantial portion of the brokerage
sPcured on their purdltls!'s by said ('Ol'[lOI'at~:> broker in the form of the
use as bnying offic-e of the equipment and fa<:ilities of the latter's Buffalo
ofiice, mnintained from the pi'Oceeds of said brokerage fees:
JJcld, That in ><o receiving and accepting brokerage fees aml commissions from
sellers upon purehnses of commodities, said broker11ge c-oncern and ~ai1l
three corporate wholesalers violated the provisions of section 2 (c) of the
Clayton Act, as nmeuded by the Uobinson-Patman Act.

J,fr. P. C. J( olimki for the Commission.

Smith & Maine, of Clearfield, Pa., for respondents.
Colli PLAINT
The Federal Trade Commission, having reason to belieYe that the
parties respondent named in the caption hereof and hereinafter more
particularly designated and described, since June lD, 1D:3G, ha,·c
Yiolated and are now Yiolating- the provisions of subsrction (c) of
section 2 of the Clayton Act (U.S.C. title l!i, Sl'C. 13) a" nmenlled by
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the Hobiuson-Patman Act, approved June 19, 1V3G, lwreby issues its
complaint stating its charges with respect thereto as follows:
P.~RAGRAI'II 1. Respondent, l\Iiles Brokerage Co., Inc., is a corporation, organized and existing under and by virtue of the laws of
the State of Pennsylvania, with its principal corporate office loeated
at Clearfield, Pa. This respondent engages in a brokerage business,
acting as an intermediary in transactions of sale and purchase of
commodities, pl'incipally foodstuffs, between nunwrous sellers and
eertain buyers. Hespondent maintains an office for the transaction
of saitl brokerage business at 17G Ningam Frontier Food Terminal,
Buffalo, N. Y.
PAR. 2. Respondent, Miles & Co., Inc., is a corporation organized
and existing under and by virtue of the laws of the State of Pennsylvania, with its principal office and place of business located at
DuBois·, Pa .
. PAn. 3. Respondent, Miles-Bradfonl Co., is a corporation organJzec] an<l existing under aml by virtue of the laws of the State of
Pennsylvania, '"ith its principal office anJ placP of business located
at Bradford, Pa
PAn. 4. Respondt'nt, :Hilt's-Kane· Co .• is a corporation organized
lind existing unclt>r nllll by virtue of the laws of the State of Penn;~lvania, ''"ith its principal office and place of business located at
\an<', Pa.
.

P.m. 5. Th·~ responcknts, l\liles & Co., Inc., l\liles-Brndford Co.,

~ncl Miles-KaPe Co., are engaged in the business of selling groceries,
;lollstnffs, and allied prollucts nt wholesale, in the trading areas in

~!~~ State of 1\'nnsylvania represented by the cities of DuBois,
.tadford, ancl Kane.
These respondents place orders for a substantial portion uf the
~ooJ
·
"' . t s, wares, and merchandise, particularly foodstuffs by them re'JUtrecl in tltf' ordinary conduct of their respective businesses with
sellt'rs who arc~, in mo~t cases, locatecl in States of the United States
other than the State of Pennsj·lnmia, throtwh the bJ"OkerngP finn
of l\1"1
.
"'
. .
1 es BrokPnwe Co .• Inc.
As a result of the transmiSSIOn nnd
('Xrention of l"ni(l ~nl<'rs as afo.resaid, O"oods, wares, and merchandise,
I'·Ur· t"Ic~llady foolbtuffs 'are. in the cnse
b
of each such order and in a
contin
·
' such
· orders, sold, tr.ansportP( l.' Hilll t lt' 1"1n'ret l
b
nons successwn
of
{one or more of such sellers across State hnes to Miles & Co., Inc ..
-l~~es-Br:ul:onl C?., nncl 1\Iilrs-Kane Co.
.
,
An. G. 1he c:qntal stock of rPspontlcnt, l\Itles l>rokrrage Co., Inc ..
;.:.._ Iw!d by 2:2. ~toddwlch•rs. Stoddwldrrs o" n~ng !.>7~2 pt>reent of
. · Jlontlt>nt, ~Tile:-. Brokt>nwe Co., Inc., outstaudmg capttal stoek nre
: lPntifi(•d with rr . . puHlPnt:, l\Iilc,-, & Co., InC'., l\IilPs-Brntlfonl Cu.,
L

<t:~;-•:-i:!Gn•-4:!

'o1.

a:1

100
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and Miles-Kane Co., as stockholders, directors, officers, attorneys,
auditors, salesmen, buyers, or managers, and said group likewise
own and control a majority interest in the capital stock of each of
said three respondent corporations. Said stockholders of the Miles
Brokerage Co., Inc., share in the corporation's earnings and profits
realized from its brokerage business, through the receipt of cash
dividends which are declared and paid at stateu intervals. William
E. Miles, the president of respondents, Miles & Co., Inc., Miles-Bradford Co., and Miles-Kane Co., is a stockholder in respondent, MilesBrokerage Co., Inc., and takes an active interest in its affairs. His
brother, ·wade H. Miles, though not a stockholder, is vice president
of respondent, Miles Brokerage Co., Inc., and its managing officer,
J'eceiving therefor a substantial compensation.
PAR. 7. In the course and conduct of the buying and selling transactions hereinabove referred to, resulting in the delivery of goods,
wares, and merchandise, particularly foodstuffs, in interstate commerce from c.ne or more sellers to respondents, Miles & Co., Inc.,
Miles-Bradford Co., and Miles-Kane Co., the respondent, Miles
Brokerage Co., has been and is now receiving and accepting from
!:aid sellers brokerage fees and commissions, the same being a certain percentage (from a fraction of 1 percent to 5 percen~) of the
sales price of such purchases. Since June 19, 1936, ·respondent, Miles
Brokerage C0., has been and is now receiving and accepting from
sellers brokerage fees and commissions upon the purchases of Miles
& Co., Inc., Miles-Bradford Co., and Miles-Kane Co. in the manner
above described in substantial amounts.
PAR. 8. In all of the transactions of purchase and sale hereinabove
referred to, the respondent, Miles Brokerage Co., Inc., has acted in
fact for and on behalf of Miles & Co., Inc., Miles-Bradford Co., and
Miles-Kane Co.
PAR. 9. As a result of the operation of the brokerage business of
Miles Brokerage Co., Inc., as set forth in paragraph 6 hereof, the
stockholders, directors, officers, attorneys, auditors, salesmen, buyers,
and managers of respondents, Miles & Co., Inc., Miles-Bradford Co.,
and Miles-Kane Co. receive from sellers indirectly, in the form of
cash dividends paid upon their stockholding in Miles Brokerage Co.,
Inc., a substantial portion of the brokerage secured on purchases made
by Miles & Co., Inc., Miles-Bradford Co., and Miles-Kane Co.
PAn. 10. Respondents, Miles & Co., Inc., Miles-Bradford Co., and
Miles-Kane Co. receive indirectly from sellers a substantial portion
of the brokerage secured on their purchases by Miles Brokerage Co.,
Inc., in the form of the use of the equipment and facilities of the
Buffalo office of the respondent, Miles Brokerage Co., Inc., as a buy-

MILE'S BROKE:RAGE CO., INC., ET AL.

1580

1583

Findings

ing office in connection with various transactions of purchase of me~
~handise required in the operation of their respective businesses.

Such equipment and facilities are maintained from the proceeds of
brokerage fees and commissions received by Miles Brokerage Co.,
Inc., upon aforesaid purchases.
PAR. 11. The receipt and acceptance of such brokerage fees and
commissions by said respondent, Miles Brokerage Co., Inc., upon the
purchases of Miles & Co., Inc., Miles-Bradford Co., and Miles-Kane
Co., while acting in fact for said purchasers, and the receipt .and acceptance of brokerage in the form of buying office services and facilities by said respondents, Miles & Co., Inc., Miles-Bradford Co., and
Miles-Kane Co., upon their own purchases in the manner and form
hereinabove set forth is in violation of the provisions of subsection
(c) of section 2 of the act described in the preamble hereof.
REPoRT, FINDINGS AS TO TIIE FACTS, AND ORDER

Pursuant to the provisions of an act of Congress approved October
15, 1914, entitled "An Act to supplement existing laws against unlawful
restraints and monopolies and for other purposes," the Clayton Act,
~s amended by an Act of Congress approved June 19, 1936, the Roblnson-Patman Act (U.S.C. title 15, sec. 13), the Federal Trade Commission on June 12, 1941, issued its complaint which was subsequently
served in this proceeding upon the parties respondent named in the
caption hereof, charging them with violating the provisions of subsection (c) of section 2 of said Clayton Act, as amended. After the
issuance of said complaint and the filing of respondent's answers, a
stipulation was entered into by respondents whereby it was stipulated and agreed that a statement of facts signed and executed by
respondents by their attorneys, and ,V. T. Kelley, chief counsel for
the Federal Trade Commission, subject to the approval of the Commission, may be taken as the facts in this proceeding and in lieu of
testimony in support of the charges stated in the complaint or in opposition thereto, and that the said Commission may proceed upon said
statement of facts to make its report, stating its findings as to the
facts and its conclusion based thereon and enter its orqer disposing
of the proceeding without presentation of argument or the filing of
?riefs. Thereafter, this proceeding regularly came on for final hearIng before the Commission on said complaint, answers of respondents, and stipulation of facts, said stipulation of facts having been
approved, accepted, and filed, and the Commission having duly conSl~ered the same and being now fully advised in the premises, and
bemg of the opinion that subsection (c) of section 2 of the Clayton
Act, as amended by the Robinson-Patman Act, has been violated by
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the respondents, now makes this its findings as to the facts and its
c~nclusion dra,vn therefrC;m.
FIXDIXGS AS TO THE F_-\CTS
PARAGRAPH 1. Responclt'nt, Mill's Brokerage Co., Inc., is a corpomtion, organized and existing umler :uid by virtue of the laws of
the State of Pennsylvania, with its principal corporate office located
at Clearfield, Pa. This respondent engages in a brokerage busi!\E>s!',
acting as an intermediary in transactions of sale and purchase of
commodities, principally foodstuffs, between numerous sellers and
certain buyers. Respondent maintains an office for the transaction
of said. brokerage business at 176 Niagara Frontier Food Terminal,
Buffalo, N. Y.
PAR. 2. Respondent, l\liles & Co., Inc., is a corporation organized
and existing under and by virtue of the laws of the State of Pennsylvania, with its principal office and place of business located. at
DuBois, Pa.
PAn. 3. Hespomlent, l\liles-Brurlford Co., is a corporation orgnnized
and existing under and by virtue of the laws of the State of Penn~
sylvania, with its prineipal offiee aml place of b11sin.ess loeatecl at
Bradford, Pa.
PAn. 4. Respon.\lent, Miles-Kane Co., is a corporation orgnnizrd ancl
existing under anrl by virt11e of the la\YS of the State of Pennsylvania,
with its principal office and place of business located at Kane, P<t.
p_\n, 5. The respondents, Miles & Co., Inc., l\Iiles-Bradford Co., and
l\Iiles-Kane Co., are engaged in the business of selling groceries, foo<lstnffs, an<l allied products at wholesale, in the trading ar.eas in the
State of Pennsylvania represented by the cities of Dullois, Draclfor<l,
and Kane.
PAR. 6. The capital stock of respondent, Miles Brokerage Co., Inc.,
is held by 22 stoekholders. The said stoekholders of 1\Iiles Brokerage
Co., Inc., own and control a majority interest of the capital stock
of l\Iiles & Co., Inc., 1\Iiles-Brndford Co., and 1\liles-Kanc Co. Said
stockholders of 1\Iiles Brokerage Co., Inc., share in the corporation
earnings and profits realized from its corporate business, through
the receipt of cash dividends.
PAn. 7. In the course and conduct of the buying and selling transactions hereinabove referred to, resulting in the delivery of goods,
wares, and. merchandise, particulai·ly foodstuffs, in interstate commerce from one or more sellers to respondents 1\Iiles & Co., Inc.,
1\Iiles-Brndford Co., and 1\Iiles-Kane Co., the resi)ondent, 1\Iiles
Brokerage Co., has been and is now receiving and accepting from
said sellers brokerage fees and commissions, the same being a certain
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perccntnge (from a fraction of 1 percent to 5 percent) of the sales
price of snch pmchases. Sinee June 19, 193G, respondent, l\IilPs
Brokerage Co., has been ancl is now receiving and accepting from
sellers brokerage fees and commissions upon th.e purchases of l\Iiles
& Co., Inc., Miles-Bradford, and l\Iiles-Kane Co. in the manner above
described in substantial amounts.
PAn. 8. In all of the transuetions of purchase and sale hereinubm·e
refencd to, respondent, l\Iiles Drokernge Co., Inc., has acted in fact
for anfl 011 behalf of Miles & Co., Inc .. ~files-Bradford Co., all!l
1\Iiles-Knne Co.
·
PAn. 9. As a result of the operation of the brokerage business of
l\Iiles I3rokeruge Co., Inc., as set forth herein, the majority stockholders of the respondents, l\Ii.les & Co., Inc., 1\Iiles-Uradford Co.,
and Miles-Kane Co., receive from sellers inJirectly, in the form of
cash dividends paid upon their stockholding in Miles Brokerage Co ..
Inc., a substantial portio11 of the brokerage secured on purchases
11lade by Miles & Co., Inc., l\Iiles-Brudforcl Co., and Miles-Kane Co.
However, the Commission does not have before it any evidence
that any of the broket:age ineome received by ~files Brokerage Co.,
Inc., from the trunsadions of purchase and sale hereinabove referreJ
to, was paid or trnn~mittecl directly as such by l\Iiles Brokerage Co.,
Inc.,·to Miles & Co., Inc., 1\files-Bradfonl Co., anlllHiles-Kane Co.
PAn. 10. Respondents, l\Iiles & Co., Inc., ~files-Bradford Co., and
::\files-Kane Co. receive indirectly from sellers a substantial portion
of the brokerage secured on their purchases by l\Iiles Brokerage Co.,
Inc., in the form of the use of the equipment and facilities of the
Buffalo offiee of the rPsponclent, l\Iiles Brokerage Co., Inc., as a buying
office in connection with various transactions of purchase of merC"handise required in the operation of their respectiYe businesses.
Such equipment and facilities are maintained from the proceeds of
brokerage fees and commissions recPived by l\Iiles Brokerage Co., Inc.,
Hpon aforesaid purchases.
CONCLCSION

In l'Pceiving and aecepting brokerage feps llllll commissions from
upon purchases of commodities ns set forth in the foregoing
findings :ts to the faets, the respondents have violated the provisions
of section 2 (c) of the ('layton Act as amended by the RobinsonPat man Act.
8 l'Ilers

OllDER TO CE.\SE .\ND DESIST

This 1)roeee<lin(J' havi1w
bePn heard bv
the Federal Trade Commis•
0
..
Slon upon the complaint of the Commi,.,,.,ion, the answers of respond~
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ents and a stipulation as to the facts entered into between the
respondents and 1V. T. Kelley, chief counsel for the Commissiont
which provides, among other things, that without further evidence
or other intervening procedure, the Commission may issue and serve
upon respondents findings as to the facts and conclusion based
thereon and an order disposing of the proceeding, and the Commission having made its findings as to the facts and conclusion that said
respondents have violated the provisions of section 2 (c) of the
Clayton Act as amended by the Robinson.-Patman Act, approved
June 19, 1936 (U.S. C. title 15, sec. 13).
It i8 ordered, That in purchasing commodities in interstate commerce, the respondents, Miles & Co., Inc., Miles-Bradford Co., MilesKane Co., their officers, representatives, agents, and employees~ do
forthwith cease and desist from:
·
1. Accepting from sellers, directly or indirectly, any allowance or
discount in lieu of brokerage fees or commissions in whatever
manner or form said allowances, discounts, brokerage fees, or commissions may be offered, allowed, granted, paid, or transmitted; and
2. Accepting from sellers in any manner or form whatever,
directly or indirectly, anything of value as a commission, brokerage
fee, or other compensation, or any allowance or discount in lieu
thereof, upon purchases of commodities made by the respondents.
It is further ordered, That the respondent, Miles Brokerage Co.,
Inc., its officers, agents, representatives, and employees, do forthwith cease and desist from:
1. Accepting or receiving from sellers, directly or indirectly, in
connection with the purchase of commodities in interstate commerce
by Miles & Co., Inc., Miles-Bradford Co., and Miles-Kane Co., under
the facts and circumstances as set forth in paragraph 8 of the findings of fact, any brokerage fees or commissions, or any allowance or
discount in lieu of brokerage, in whatever manner or form said ·
brokerage fees, allowances, and discounts may be offered, allowed,
granted, paid, or transmitted; and
2. Accepting or receiving from sellers, directly or indirectly, in
connection with the purchase of commodities in interstate commerce
by any person, partnership, firm, or corporation, in connection with
which purchases said Miles Brokerage Co., Inc., acting as intermediary or agent, is subject to the direct or indirect control, or acts
in fact for or in behalf, of any of said purchasers, any brokerage fees
or commissions, or any allowance or discount in lieu of brokerage,
in whatever manner or form said brokerage fees, allowances, and discounts may be offered, allowed, granted, paid, or transmitted.
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It i..'l further· ordered, That each· of the said respondents Miles
Brokerage Co., Inc., Miles & Co., Inc., Miles-Bradford Co., MilesKane Co., corporations, shall within 60 days after service upon each
of them of this· order file with the Commission a report in writing
setting forth in detail the manner and form in which it has complied
With the order to cease and desist hereinabove set forth by the
Commission.
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THE MATTER OF

LOUIS KELLER AND \<VILLIAM CARSKY, INDIVIDUALLY
.AND TRADING AS CASEY CONCESSION COMPANY
CO~IPLAINT,

I<'INDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Drwket .1 1/.1.

Complaint, JJlay 10, 19J8-Decision, Ort. 28, 1941

·wlwre two individuals engaged iu 1"he competitive interstate sale and dlstz·ibution, to operators and concessionaires of moving pictures, moving
picture and burlesque theaters, teut !;bows, medicine shows and circuses,
of ns~oz·tnwuts of cantly and other merchandise, such as toy cameras,
ho>'iery, perfnme, etc. so pa('k!.'d and ~ssemblet.l liS to involve the use of 11
lottery sdwme or game of chance, when solt.l and distz·ilmtPtl to the con,;uming public, t~·pical assortment being composed of 110 small uniform
<·artonil P:H'h ('oBtaining an equal numLer of pi!.'ces of cnudy and an additional article of mPreh:uulise, ~ome of which had n retail value iu excess
of thE' ;:; PP!lt c·lln rgpd for the cm·tonSolt1 surh n"sortnwnts to their cnstornPrs, hy whom they wPre rPsold to t11e
rousnmi11g rmhlic in accordance with the aforesai<l salt>s plan, and thez·plly
plan•<! in the lwnds of others the m~>ans of r·•mducting lotteries or garnt>s
of chanct> in tht> :o;nle of theiz· pro<lucts ;'
·with tht> 1esnlt that mnny d<'al!.'rs in an<l ultimate ronsnmt>l's of rnn<ly w<>re
11ttrartt>d ~~~· tliPir said uw!IJo<l of paeking said products and I.Jy +Iw
I'IPmPnt of ehance im·olved in the sale ther<>of, anu wpz·e tlwrehy induct>d
to purehase such eandy in prefPrence to that of their competitors who ·
do uot u;;e such methods, and with tendency anu capacity to tli\·ert to
tht>msPlve,; trade and eu,;tom fl'OIIl their said comp!.'titors and excln<le tlwm
from the caml.v trade, lt>s>:Pn c·oJH!Jf>tition In such trade and erPa te a
monopoly t!IPI'Pof in !lwmsP!ves aml in such othe1· distributors as do use
sneh a methool. and to dPprivt> the purchasing public of tbe benefit of free
c·ompPtitinn:
Jif.ld, That such afts and pradices were all to the prpjudice and injury (>f the
public- awl tlwiz· competitors, and contmry to established public policy
of the U11it••d ~tates Gm·erument, and constituted unfair methods of
(•ompl'tition in eommel'('('.

Defore Mr. Clwrl(8 F. lh'gg8, illr. John lV, Addison, and Llir.
lV. lV. Sheppard, trial examiners.
Jlr. D. C. Dan,icl for the Commission.
Jfr. ilfon·i8 A.llaft, of Chicago, Ill., for respondents.
CoMPL.\INT

Pursuant to the provisions of the Fe<leral Trade Commission Act,
and by virtuP of the authority ,·ested in it by said act, the Federal
Trade Conuuission, having rea~on to L-el iHe that Louis Keller and
'Villiam Carsky, individually and trading as Casey Concession Co.:
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hereinafter referred to as respondents, have ,·iolatrd the prm·isions

or the said act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, statiug its charges in that respect as follows:
PAUAGIUPH 1. Re~pondents, Louis Keller and 'Yilliam Cnrsky, are
indiriduals doing business as a copartnership under the trade name
and style of Casey Concession Co., with their prineipal oflice and
abash Avenue, Chicago,
plaee of business located at 1132 South
Ill. They arc now, ancl for some time last past have been, engaged
in the sale and distribution of candy and other merchandise to
operators of and concessionaires "·ith moving picture and burlesque
theaters and tent. shows, medicine shows, and rrpertoire companies
located nt points in the various States of the United States.
Respondents also sell their merchamlise direct . to the consuming
Pnblic in theaters located in several of the States of the United
States. They cause their said products, when sold, to be transported
from their place of business in the city of Chicago, State of Illinois,
to purclwst:>rs thereof in the varions Statt:>s of the Unitf:>d States
other than the State of Illinois and in the District of Columbia at
their respective places of business. There is now, awl has been
for some time last past, a course of trade by said respondents in
such candy and other merchnndise in commerce between and amon~
the nrious States of the United States and in the District of
Columbia, . In the course and conduct of said business, respondents
are in competition with other partnerships and with corporations
and indiviclnals likewise engaged in the sale and distribution of
candy or other merchandise in commerce between and amon~ the
Various States of the United States and in the District of Columbia.
PAn. 2. In the course and conduct of their business, as described
in paragraph 1 hereof, respondents sell and have sold to operator·s
of and concessionaires with moving picture and burlesque theaters
and medicine shows, tent shows, and repertoire comp;,tniPs, assortments
of candy and other merchandi!"e so packt>d and assembled as to involve
the use of !l lottery scheme whrn sold and distributed to the cons1m1Prs
thereof. One of said assortments is composed of a number of packages containiug pieces of candy and other articles of muchanclise.
The said packages of candy each have approximately the same number of piPccs of candy therein, but the other articles of merchandise
contained in said packages arc of varying Yalue. The said packages
at·e identic-al in appearance and the purehaser of one of said packages
cannot ascertain what the other article of merchandise contained
therein is, or the value thereof, until aft('r a purchase has been made
and the package broken open. The sale of said packages of candy and
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other articles of merchandise in the manner above described thus
constitutes the operation of a lottery scheme, game of chance, or gift
enterprise. Respondents sell and distribute various assortments of
said candy and other articles of merchandise by means of a game
of chance, gift enterprise, or lottery scheme. Such plan or method
varies in detail, but the above described plan or method is illustrative
of the principle involved.
PAR. 3. The customers of respondents resell said assortments to
the consuming public in accordance with the aforesaid sales plan.
Respondents thus supply to and place in the hands of others the
means of conducting lotteries in the sale of their products in accordance with the sales plan hereinabove set forth. Respondents have
what is commonly referred to as the candy concession in various theaters in several States of the United States, and offer for sale and sell
their said products in accordance with the above described sales plan
direct to the consuming public in such theaters.' The respondents'
merchandise is shipped or transported from their place of business
to such theaters at their various points of location for resale to the
consuming public.
PAR. 4. The sale of candy and other merchandise to the purchasing
public in the manner above alleged involves a game of chance or the
sale of a chance to procure packages of candy and other articles of
merchandise of varying value. The use by respondents of said method
in the sale of candy and the sale of candy by and through the use
thereof and by the aid of said method is a practice of the sort which
is contrary to an established public policy of the Government of the
United States and which is in violation of criminal laws. The use
by respondents of said method has the tendency unduly to hinder
competition or to create a monopoly in this, to wit: That the use
thereof has the tendency and capacity to exclude from the candy trade
competitors who do not adopt and use the same method or an equivalent
or similar method involving the same or an equivalent or similar element of chance or lottery scheme. Many persons, firms, and corporations who sell and distribute candy in competition with respondents as
above alleged are unwilling to offer for sale or sell candy so packed
and assembled as above alleged or otherwise arranged and packed
for sale to the purchasing public so as to involve a game of chance,
and such competitors refrain therefrom.
PAR. 5. Many dealers in and ultimate purchasers of candy are
attracted by respondents' said method and manner of packing saia
candy and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondents in preference to candy
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()ffered for sale and sold by said competitors of respondents who do
not use the same or an equivalent method. The use of said method
by respondents has the tendency and capacity, because of said game
of chance, to divert to respondents trade and custom from their said
competitors who do not use the same or an equivalent method, to
exclude from said candy trade all competitors who are unwilling to
and who do not use the same or an equivalent method because the
same is unlawful, to lessen competition in said candy trade, to create
a. monopoly of said candy trade in respondents, and in ~uch other
distributors of candy as use the same or an equivalent method, and to
deprive the purchasing public of the benefit of free competition in
said candy trade. The use of said method by respondents has the
tendency and capacity to eliminate from said candy trade all actual
-competitors and to exclude therefrom all potential competitors who
do not adopt and use the said method or an equivalent method.
PAR. 6. In the course and conduct of their business as hereinabove
related, respondents cause and have caused various false, deceptive,
and misleading statements or representations concerning their said
candy to appear in advertising matter distributed or caused to
he distributed by respondents, of which the following statements or
representations are examples but are not all-inclusive:
Hawaiian Health Confection-Rich In Vitamin "D."
The candy in this package contains the rare Sunshine Vitamin D.
ALOI:J:A, the Hawaiian Confection. A wonderful chocolate sweetmeat containIng the SunRhine Vitamin D, which has the same effect as the Hawaiian sun In
building strong, straight bones and bodies. You don't have to go to Hawaii
to get this wonderful confection.
.
675 U. S. P. units of Vitamin D In every pound, which Is equal to four teaspoonfuls of Cod Liver Oil.

Respondents' advertising matter also contains the following statement:
To Introduce this tasty and beneficial confection, we are giving away ft·ee
~lth every package a valuable gift. Here are just a few of the hundreds of
Presents given away. The candy is worth many times the price paid for it, so
try a package now • • • Buy the Candy • • • Get a valuable gift • • •

The effect of the foregoing false, deceptive, and misleading statelllents and representations of the respondents in selling and offering
for sale such items of merchandise as hereinabove referred to, is to
nlislead and deceive a substantial part of the purchasing public in
the various States of the United States and in the District of Columbia. by inducing them to mistakenly believe (1) that respondents'
candy contains vitamin D in sufficient amount to be beneficial to the
Purchaser's health and that the amount of vitamin D contained in
every pound of respondents' candy is equal to that contained in four
teaspoons of cod liver oil, and (2) that respondents give away certain
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of tlwir articles of merchanrlise \Yithont cost to the pmchasers of said
packages of candy.
PAR. 7. In truth aml in f:tct rPspondents' candy Lloes not contain
H. sufficient amount of vitamin D to he twn!:'ficial to the purchaser's
health, and evHy· pouml of said can1ly dof's not contain vitamin D
in a quantity whieh is equivalent to that contained in four teaspoons
of cod liver oil, as repre~ented by responJent; and none of repondents' so-calle1l premiums or p:ifts or priZ{'S is ~iven away ·'free," but
the prices thereof are indnJed in the priees of saill packages of
randy.
.
PAR. 8. Tho· use by respondents of the false, deceptive, and misleading statem('nts and misrepresentations set forth herein has had
und now has the capacity aiHl tendency to mislead and deceive, aml has
misleLl and deceived, a substantial 11ortion of the purchasing public
mto the erroneous beliE"f that snch statements ancl representations
:tre true, and into the purchase of substantial quantities of said reEpondents' products as a result of such enoneous belief. There nre
among the competitors of responde11ts, as nwntioned hereinabove,
mannfactllren and <li~tributors of like and similar products who
do not niake snch false, deceptivE', and misleading statements and
representatior,s coneerning their products. By the statements and
rE'r)l'esentations aforesaid, "trade is unfairly divei·tE'd to respondE"nts
from such competitors, and as :t result thE"reo( substantial injury
is being done and has open done by respondents to compE'tition in
commerce between and among the Yarious States of the United States
and in the District cif Columbia.
PAn. 9. Tht> aforesaiLl a<'ts ami praetiees of respondents are all to
1he prejudice of the public and of respondents' competitors, and
l'Onstitute unfair methods of competition in commerce within the
intent and mPaning of the Federal Tmde Commission Act.
REPORT, Fnmnw~ As TO THE FACTs, AXD OnDER

Pursna nt to the provisions of the Federa 1 Tnule Commission Act.
the Federnl Trade Commission, on 111ay 10, A. D., 1938, issnE"ll and
1hereafter sened its complaint in this proceeding upon the respondl'llts Louis Keller nml 'Villiam Carsky, individually and as copartners trading as Casey Concession Co., charging them with unfair
methods of cmppetition in commE"ree in violation of the provisions
of sahl act. After the issuance of the complaint and. the filing of
respondents' answer thereto, testimony and. other evidence in support of the allegations of the complaint and in opposition thereto
were introduced by the attorneys for the Commission and the at-
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tomey for the re~pomlents before tluly nppuinteJ. trial examiners
of the Commi:-:sion designated by it to serYe in this proceeJing. The
testimony and other eviLlenee intrOLlnced were duly recorded and
filed in the dfire of the Commi:-;sion. Thereafter the proceeding
!·egulady came on for final h('aring before the Commission, on the
Lompluint, the answer thereto, the testimony, and o~her evidence,
: eport of the trial examiners and except ions thereto, briefs in support
()f anJ in OL)position to the complaint, and oral arguments; and
the Commissi0n, having duly considered the matter and being now
:ully advised in the premises. finthi that this proceeding is in the
~nterest of tlw public. antlmakes this its findiugs as to the facts nnd
lts conclusion drawn therdrom.
·
FINDIXGs AS TO THE FACTS
PAMGUAPII 1. Hesponclents, Louis K-eller and 'Villinm Ca.rsky,
llave been copartners since December 1, A. D., 19BG, and clnrinr. nil
of saitl time l1an tmtled as Casey Concession Co. Their principal
!~lace of business during- all of sai<l time has been located nt 1132
~outlt "··abash .Avenue, Chicago, Ill.
PAR. 2. Respomlents, during all the time herein mentioned, have
Le(•Jl and now are engaged in the business of selling and distributing
canrly and other nH.'rchandise, consisting in part of cardboard toy
ean1eras, women's hosiery, boxt>s of face powder, bottles of perfume,
~Ill all note books and pencils, dolls,. and cigarette cases, to operators
and concessionairt>s of moving pictnre:-;, moving picture nncl burlesque
t ~leaters,· tent shmYs, nwdicine shows, and circuses located in various
States of the United States und in the District of Columbia. Re~Pondents cause their prmlucts, when soltl, to be transported from
th:ir principal place of business in the city of Chicago, State of
llhnois, to purchasers thereof located in varions States of the United
States and in the District of Columbia. There is now, and during
all the period herein mentioned has been, a course of trade by said
l"l'spondents in such candy nnd otlwr merchandise between and among
· ~l;e various States of the United States anll in the District of Colum~Ia. llE'spond_ents, in tl:e. cour·~r and conduct of t_heir busin_ess !1a~e
~en and nrE' m competitiOn w1th otlwr partnerships and With 1Illh'~1<luals and corporations likewise engaged in the snle anti distribution of candy aJHl othE>r merchandisP similar to that sokl and distributed by r~spondents, in commerce lwtwh'n and among the various
States of the UniteLl States and in the District of Columbia.
ne~pondent:i, in tlJe COlli"<>C H!Hl l'OJH}Uct of their business as hereinafter dt>:'CTibed, !'>ell aJI\l ha\·e ~old ns<;ortments of cnntly anti other
lllerC"haHlli~c so pneked nwl a~::-Pmhletl n~ to involve the Ui"e of 11
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lottery scheme or game of chance, when sold and distributed to the
consuming public. One of said assortments is composed of 110 small
cartons of uniform size, shape and appearance in each of which is
placed an equal number of pieces of candy and an additional article
of merchandise. Sales are 5 cents per carton. The various additional articles of merchandise vary in retail value, some thereof
having a retail value in excess of 5 cents. The said additional
articles of merchandise are effectively concealed in said cartons from
purchasers and prospective purchasers until a purchase has been
made, the carton broken open and the additional article of merchandise removed therefrom. The said additional articles of merchandise are thus distributed to the consuming public wholly by lot
or chance. Others of said assortments are similar to the one hereinabove described, varying only in detail. Respondents thus supply to
and place in the hands of others the means of conducting lotteries in
the sale or distribution of their merchandise in accordance with the
sales plan hereinabove described.
PAn. 3. Respondents' customers resell said assortments to the consuming publie in accordtmce with the aforesaid sales plan. The
l.'espondents thus place in the hands of others the means of con,]ucting lotteries, or games of chance in the sale of their product.
PAR. 4. 1\:lany dealers in and ultimate consumers of candy are attraded by respondents' said method and manner of packing said
candy, and by the element of chance involved in the sale thereof in
the manner above described, and are thereby induced to purchase
said candy so packed and sold by respondents in preference to candy
offered for sale and sold by competitors of respondents who do not
use the same or an equivalent method. The use of said method by
respondents lias the tendency and capacity, because of said element
of chance, to divert to respondents trade and custom from their
!:>aid competitors who do not use the same or an equivalent method,
to exclude from said candy trade all competitors who are unwilling
to and who do not use the same or an equivalent method,, to lessen
c·ompetition in said candy trade, and to create a monopoly of said
candy trade in respondents and in such other distributors of candy
as use the same or an equivalent method, and to deprive the purchasing public of the benefit of free competitio~ in said candy trade. ·
CONCLUSION

The aforesaid acts and practices of the respondents are all to the
prejudice and injury of the public and of respondents' competitors,
and are contrary to the established public policy of the Government
of the United States of America, and constitute unfair methods of
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<:ompetition in commerce within the intent and meaning of the
Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, the testimony, and other evidence taken before duly
appointed trial examiners of the Commission designated by it to
serve in this proceeding, the report of the trial examiners and exceptions thereto, briefs in support of and in opposition to the complaint, and oral arguments; and the Commission having made its
findings as to the facts and its conclusion that the respondents,
Louis Keller and William Carsky, individually and as copartners
trading as Casey Concession Co., have violated the provisions of the
Federal Trade Commission Act.
. It is ordered, That respondents, Louis Keller and 'William Carsky,
Individually and trading as Casey Concession Co., or trading under
any other name or designation, their representatives, agents, and
employees, jointly or severally, directly or through any corporate or
other device, in connection with the offering for sale, sale, and distribution of candy, cardboard toy cameras, women's hosiery, face
Powder, perfume, note books, pencils, dolls, cigarette cases, or any
other merchandise, in commerce as commerce is defined in the Federal· Trade Commission Act, shall forthwith cease and desist from :
1. Selling or distributing any merchandise so packed or assembled
that sales of such merchandise to the public are to be made, or may
he made, by means of a game of chance, gift enterprise, or lottery
scheme.
2. Supplying to or placing in the hands of others any merchan~
dise together with a sales plan or device, or separately, which said
sales plan or device is to be used or may be used in the sale or
distribution of said merchandise to the public by means of a game of
chance, gift enterprise, or lottery scheme.
· 3. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or ·lottery scheme.
.
It i8 further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
·Which they have complied with this order.
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IN TilE MATT.Eil OF

OHIO ART

CO~IPANY

CmrT'L.\INT, FI!':DINGS, A:XD ORDF:R I:'ii REGARD TO THE ALLEf:ED YIOLATIUN
OF SE\', i> OF A:-< ACT 01<' CONGI!ESS APPROVED SEPT.

Doekct 418./.

~0.

lOH

Complai11t, July 12, 19.VJ-Decision, Oct. 28, 194l

\VhPI'P a corporatinn e11ga,:{etl ill intPr~tate ~nle and distribution of toy muSICIU
top,;, anti, in :<aitl cOIHIPdiou, iu imvorting mn,;i('al rePds made in G£'rmnny,
stmupetl with the word "Germnny" as indic:tting their foreign origin, which,
in Pncln,;ing !<aid rPeth; in its top.,, was hid<len from viewStamped or imprinh'd npon its said top.;, containing ><nch imported ree<l!<, leg·
PIIcl ":\lade in t:. S. _\..," and pla'eed npon the carton or container eucloRing
the top notation '':\lade by The Ohio Art Co., Bryan, Ohio," with no dis·
do,;ure of any kin<! npou its saicl protltTct informing members of the vur·
ehnsing public that the mnRicnl reeds containetl therein w£'re of German
origin;
\\'ith h•ndPncy anti cnpadty to miHlt'ad and dPcPil·e a sub~tantial pm·tion of
tllf> pnrdtH~iug public into the mistnken belief thnt its :;;aid products were
wholl~· of dunw~tic origin and mannfadnre, !lt'C'itledly prefl'ITetl on•r pro·
llm·ts tn:Hle in Gt't'llJ:lUY awl mnny other foreign c·onutrie~. with result that
n snb><tantial pot·tion of th!' puhlk wa~ )lll11H'Ptl to 1111(1 tlitl pnrl'h>H'e its·
l'aid tops, und with effect of pladng in the hands of unscrupulous and un·
informetl dPnl('rs means wher('by they were enabiP(l to mi;;lend and deceive
llJ('IHbPt'~ of the pnrl'iut~ing pniJ!iC:
lldd. That snell utls anu prnt'tice~. tmdPr the cln·umstancPs ~pt forth, WPl'l' all
to the prPjndi<'e ant! injury of the pub:ic, mHl constituted unfair and dect'Vti>e acts and practic£'s in commerce.

Before J/r. LPII'i8 0. /lu.~~dl, trial examiner.
J!r. R. A. 11fcOuat and J/r. Mmuice C. Pc:trce for the Commission.
{;fbhard & llogue, of Bryan, Ohio, for respondent.
CO:\JPL,\INT

Pursuant to th<' provi,.,ion'i of the FE>dPral Tnule Conuuission Ad,
and Ly virtue of the nuthority nsted in it Ly saitl act, the Federal
Trade Commission, having reason to believe that Ohio Art Co., a
corporation, lwreinafter refenecl to as respondent, has violaleu the
provisions of <mid act, and it appearing to the Commission that a proCl'e<ling hy it in respect thereof would be in the public interest, h~re~y
issues its eomp!:tiut, stating its charges in that respect ns follows:
PAn.\GIL\I'II 1. Respondent, Ohio Art Co., iH a corporation orga•lite(l
Jlld doing busine"s under and Ly Yirtne of the laws of the S:ate of
Ohio, with its principal place of Lusines<> at Bryan, Ohio.
PAR. 2. Respondent is now, and for more than 1 year last past has
iwen, engngetl in the sale and di,..tribution of toy musical tops. Respondt•nt causes its said products, \Yhen <-old, to be tran:-.ported from
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its place of business in the State of Ohio to purchasers thereof loin various other States of the United States and in the District
of Columbia. At all times mentioned herein respondent has maintained a course of trade in said products in commerce among and between the various States of tht\ United States and in the District of
Columbia.
PAlt. 3. Respondent uses constituent parts of materials of both
foreign and domestic origin in its aforesaid toy musical tops. Such
foreign parts and materials when imported and received by the respondent bear marks and imprints indicating the country of their
origin. Among such foreign-made parts used by respondent are the
tnusical reeds within the top which are imported from the country of
Germany, and stamped thereon is the word "Germany."
PAR. 4. In the course and conduct of its business, it has been, and
is, the practice of respondent in assembling the toy musical tops to
conceal or hide from view of the prospective purchasers of the assembled. tops the word "Germany," and such toy musical tops are
th~n sold and distributed by the respondent in commerce as afore~aid without any marking thereon to inform members of the purchasIng public that the musical reeds of said tops are of German or for€ign origin.
PAR. 5. A further practice of respondent in connection with the
sa~e and distribution of its toy musical tops is the stamping or imPrinting upon such toy musical tops the legend "Made in U. S. A."
The carton in which the top is contained bears the words "Made by
The Ohio Art Co., Bryan, Ohio," representing that such tops are
:manufactured at the respondent's place of business in Bryan, Ohio,
and that such tops are wholly of domestic origin and manufacture
rather than foreign origin and manufacture. In truth and in fact,
such tops are not wholly of domestic origin and manufacture, as the
musical reeds therein which constitute the musical part of the tops
.are made in Germany.
PAR. 6. For many years last past there has been maintained among
:manufacturers in the United States an established custom and practice
Qf marking products of foreign origin in such manner as to indicate
.that such products are in fact o£ foreign rather th11.n domestic origin.
'I'he purchasing public is familiar with and relies upon such custom
and practice and when products bear no :marking indicating that
they are of foreign origin the purchasing public assumes that such
Products are of domestic origin.
PAn. 7. There ·is among the members of the purchasing public
.a decided preference fo'r products which are manufactured in the
<~ated
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United Stat~s over products manufactured in Germany or any other
foreign country.
PAR. 8. The practice of the respondent of obliterating or obscuring
the word "Germany" appearing on the reeds used in the manufacture
of its tops, and of imprinting on its tops the legend "Made in U. S.
A.," and of using on the cartons in which said tops are packaged
and offered for sale the words "Made by The Ohio Art Co., Bryan,
Ohio," without disclosing to prospective purchasers that the musical
reeds used in such tops are made in Germany, has a tendency and
capacity to and does mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that respondent's toy musical tops ate wholly of domestic origin and manufacture. As· a result of such erroneous and mistaken belie£,
engendered as herein set forth, a substantial portion of the
purchasing public is induced to, and does, purchase respondent's
product.
Through the practices herein set forth, the respondent places in
the hands of unscrupulous or uninformed dealers a means and instrumentality whereby such dealers have been and are enabled to mislead
and deceive members of tfie purchasing public as to the source ·or
origin of said tops and the parts thereof.
PAn. 9. The aforesaid acts and practices of respondent as herein
alleged are all to the prejudice and injury of the public and constitute
unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

' Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 12, 1940, issued and subsequently served its complaint in this proceeding upon the respondent,
The Ohio Art Co., a corporation (designated in the complaint as
Ohio Art Co.), charging it with the use of unfair and deceptive acts
and practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondent's
answer thereto, testimony and other evidence in support of the allegations of said complaint were introduced by R. A. McO•·dt, attorney
for the Commission, and in opposition to the allegations of the complaint by Messrs. Gebhard and Hogue, attorneys for the respondent,
before Lewis C. Russell, a trial examiner of the Commission theretofore duly designated by it, and said testimony and other evidence were
duly recorded and filed in the office of the Commission. Thereafter,
the proceeding regularly came on for final hearing before the Commission on said complaint, answer thereto, testimony and other
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evidence, report of the trial examiner upon the evidence and exceptions filed thereto, briefs in support of the complaint and in opposition
thereto and oral argument before the Commission, and the Commission having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
of the public and makes this its. findings as to the facts and its
1
conclusion drawn therefrom.
FINDINGS AS TO THE FACTS
PARAGRAPH 1. The respondent, The Ohio Art Co., is a corporation
organized and doing business under and by virtue of the laws of the
State of Ohio, with its principal place of business at Bryan, Ohio.
PAR. 2. Respondent is now, and for more than 2 years last past
has been, engaged in the sale and distribution of toy musical tops.
Respondent causes its said products, when sold, to be transported
from its place of business in the State of Ohio to purchasers thereof
located in various other States of the United States and in the District
of Columbia. At all times mentioned herein respondent has maintained a course of trade in said products in commerce among and
between the various States of the United States and in the District
of Columbia.
PAn. 3. In the course and conduct of its business, the respondent
PUrchased and imported musical reeds manufactured in the country
of Germany, which reeds were used in the manufacture of responde~t's musical tops. These reeds consisted of a small metal plate or
disk containing a number of slots or openings over which brass strips
Were riveted. "When such reeds were imported into the United States
they bore the word "Germany" stamped thereon to indicate the
foreign origin of said reeds. The use of such reeds in a musical
top operates to make a wind instrument, and in the manufacture of
such tops it is necessary to so construct them that a current of air
Passes through the reeds to give the desired musical effect. In manufacturing such tops and enclosing the reeds therein, the word
"G
. ermany" stamped on such reeds and indicating their foreign origin,
Is concealed or hidden from view.
PAR. 4. It was the practice of the respondent, in connection with
the sale and distribution of its musical tops containing reeds imported from Germany, to stamp or imprint thereon the legend "Made
In U. S. A.," and also to place upon the carton or container in which
the rr.usic~l top is marketed, the notation "Made by The Ohio Art
Co., Bryan, Ohio." No marking of any kind appears upon said
Products informing members of the purchasing public that the musical
reeds contained in said tops are of German or foreign origin.
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PAR. 5. In addition to the reeds imported from Germany, the re·
spondent also purchases reeds made in the United States, and as of
December 5, 1940, the respondent had on hand 7,049 gross of teeds
made in Germany and 78:5 gross of rMds tnanufactmed in the United
States.
PAR. 6. There is ani.ong members of the J:mrchasing public a decided
preference for products which are manufactured iJ;'t the United States
over products manufactured in Germany and many other foreign
countries. When the unqualified legend ''Made in U.S. A." or words
of similar import ot tneaning are stamped upon or attached to an
article of :merchandise, it is understood by members of the purchasing
public to indicat~ that such article of merchandise is wholly of do·
mestic origin and mttnufacture. I~ lik~ manner the unqualified use
of the ·words "Made by" or words bf similar import and tneaning in
conjunction with trade names of geographic signifi,cance in the United
States or with geographi~ locations within the United States, is
understood by members of the purchnsitrg public to indicate that
such articles of merchandise are \vholly of domestic origin and
manufacture.
,
P.AR. 7. The practice of the respondent in obscuring the legend
"Germany" appearing on the reeds used in the manufacture of its
musical tops and in offering for sale, selling, and distributing such
musical tops bearing the notations "Made in U. S. A.'' and "Made by
TI1e Ohio Art Co., Bryan, Ohio," without disclosing that the reeds
contained therein were made in Germany, has the tendency and
capacity to mislead and deceive a substantial portion of the purchasing publit into the erroneous and mistaken belief that respondent's tops are wholly of domestic origin and manufacture. As a
result of such erroneous and mistaken belief engendered as herein
set :forth, a substantial portion of the public are induced to, and do,
purchase respondent's products.
By the use of the practices herein set forth, respondent has also
placed in the hands of unscrupulous and uninformed dealers a means
and instrumentality whereby such dealers have been enabled to mislead and deceive members of the purchasing public.
CONCLUSION

The aforesaid acts and practices of the respondent as herein found
are all to the prejudice and. injury o'f the public and constitute unfair and deceptive acts and practices in Mmtnerce within the intent
and meaning of the Federal 'trade Commission Act.
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ORDER TO CEASE AND DESIST

.Thi.s ~ro.ceeding having l;letlP. Mard by the Fe.de~:al Trade Commission upon th~ coroplaint of t.h~ Coro:mispion, answer of the
respondent, testimony, and other evidence taken before Lewis C.
Russell, a trial e;x:aJJ;liner o£ the Commi~sion theretoforE} duly designated by it, in support of the allegations of said complaint and in
opposition thereto, report of the trial examiner thereon and excep~Ions filed thereto, and briefs filed in support of the complaint and
Ill, opposition thereto, and oral arguments of counsel, and the Commission having made its findings as to the- facts and its conclusion
' that said respondent has violated the provisions of the Federal Trade
Commission Act.
• It iB ordered, That the respondent, The Ohio .;\rt Co., a corporat~on, its officers, diree<tors, agents, representatives, and employees,
directly or through any corporate or, other device, in connection with
t~e offering for sale, sale, and distribution o£ musical tops and other
Similar products in commerce as commerce is defined in the Federal
Trade Commission Act, do· forthwith cease and desist from:
. 1. Using the term "Made in U. S. A." or any other term of similar
Import or meaning, on labels, containers, or in advertising of musical
tops or other similar products which contain reeds manufactured in
Germany, or any other foreign country, without clearly disclosing
the foreign origin of such reeds.
2. Using the ·unqualified words "Made by'' or any other word or
Words of similar import or meaning in conjunction with trade names
~aving a geographical significance in the United States or in conJunction with geographic locations within the United States, on
labels, containers, or in any other manner, so as to imply that respondent's musical tops or other similar products which contain
reeds manufactured in Germany or any other fOJ;eign country, are
~holly of domestic origin and manufacture without clearly disclos.Ing the foreign origin of such reeds.
3. Representing in any manner whatsoever that respondent's musical tops or other similar products are made in the United States
~hen ~n fact such products are manufactured, in whole or in part,
lll Germany,_ Of any other fpreign country.
.
It i8 fwrther orde'f'ed, That the respondent shall, within 60 days
~fter service upon it of this order, file with the Commission a report
In writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

JOHN MARICAK, DOING BUSINESS AS CONTINENTAL
SILVER COMPANY OF AMERICA
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. I! OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4369.

Complaint, Oct. 31, 1940-Decision, Oct. 28, 1941

Where an individual engaged in interstate sale and distribution to retailers
of a so-called sales stimulator plan which Involved pt·emium cards, advertising material, and silverware and was similar to other such plans made
use of by him at other times during the last several years;
In offering his said plan, which (1) Involved the purchase of so-called premium
cards at $4.50 a thousand by the dealer for issuance to llis customers upon
tlleir purchases in specified amounts and his undertaking to redeem such
cards in Wm. A. Rogers silvet·ware, he supplying to dealer-purchasers various
advertising posters for use in putting plan into effect and, in some Instances,
sets of silverware for display purposes, and which (2) was presented to
dealers by his representatives or agents who, traveling extensively through
the United States, were supplied by him with contract forms and with
samples of the advertising posters antl display sets(a) Represented, through his rept·esentatives and agents, that he was connected
with, or was a representative of, 'Vm. A. Rogers, Ltd., Oneida, Ltd., Successor, manufacturers of the silverware used in the operation of hls said plan,
and that such plan was an advertising campaign conducted by or on behalf
of said manufacturers;
Facts being he was not in any manner connected with said concern, but purchased Wm. A. Rogers silverware in the open mat·ket, usually from independent jobbers, and his said plan was a commercial enterprise conducted
for· his own profit ;
(b) Represented that he would pt·ovitle retailers purchasing his plan with display sets of silverware which would become their property, making specifiC
and prominent reference in the contract to such display set along with such
representation;
Facts being that in some cases he failed to supply such dealers with any sets
for aforesaid purposes;
(c) Represented, as aforesaid, and through advertising matter used by his agents
in pt·esenting the plan, that the dealer's customers, upon forwarding to him
a certain designated number of premium cards, would receive silverware
without cost; and
(d) Represented that after a designated percentage of such premium cards had
been forwarded to him by dealer's customers for redemption, he would
refund to the dealer entire amount paid by him, and that the operation of
the plan would therefore be without cost to the dealer;
The facts being that premium cat·ds forwat·ded to him for redemption in silverware were not thus redeemed without cost, but holders of such cards were
required to remit certain amounts of money therewith in order to obtain
silverware; his plan did not contemplate a refund to the dealer of the entire
amount paid for the premium cards, his contracts being couched in ambiguous language, particularly so as to clauses respecting redemption of such
cards and cash refunds to dealers, and it being impossible, as a practical
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matter, under his construction and interpretation of the contract, for the
·
dealer to recover more than a small part of the amount paid for the cards;
With tendency and capacity to mislead and deceive a substantial number of retail
dealers into the mistaken belief that such representations were true, and
to cause them to purchase his sales stimulator plan as a result thereof:
Held, That such acts and practices, under the circumstances set forth, were all
'
to the prejudice of the public and constituted unfair and deceptive acts
and practices in commerce.

Before Mr. William 0. Reeves, trial examiner.
Mr. Eldon P. Schrup for the Commission.
Co~IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
!rade Commission having reason to believe that John Maricak, an
1
~dividual, trading and doing business under the name Continental
Silver Co. of America, hereinafter referred to as respondent, has
"!olated the provisions of said act, and it appearing to the Commis~lon that a proceeding by it in respect thereof would be in the public
lnterest, hereby issues its complaint, stating its charges in that respect
as follows:
·
PARAGRAPH 1. The respondent, LTohn Maricak, is an individual
trading and doinO' business under the name and style of Continental
Silver Co. of Am:rica, with his office and principal place of business
!ocated at 921 Charlevoix Building, Detroit, Mich. Respondent is
now, and for more than 1 year last past has been, engaged in the busi~ess of offering for sale and selling a so-called sales stimulator plan,
lncluding premium cards, tableware, silverware, and other materials
Which are used in carrying said plan into effect, to retail merchants
located in various States of the United States and in the District of
Columbia.
PAn. 2. The respondent, being engaged in business as aforesaid
causes said premium cards, tableware, silverware, and other materials
Used in connection with said so-called sales stimulator plan, when sold,
to be transported from his office ahd principal place of business in Detroit, Mich., to purchasers thereof located at their respective points
of location in various States of the United States other than the State
of Michigan and in the District of Columbia.
.Respondent maintains, and at all times mentioned herein has maintained, a course o£ trade in said premium cards, tableware, silverware,
and other materials used in connection with said plan, in commerce
among and between the various States of the United States and in the
District of Columbia.
·
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P Alt. 3.. In the course of the operation of his business, and in
order to sell his said plan and premium cards, and the tableware,
silverware, and other materials used in connection therewith, respondE)n~ ente.rs into I\ form of agreement with retail merchants who
t4f(', contacted by respondent'& ~elling agents.
Respondent's form of agreement provides for the purchase by the
retail merchant of premium cards, upon which the merchant's name
appears, at $4.50 per thousand which are to be given by th~ merchant
to the merchant's customers upon the purchase by the customers
of certain specified amounts of the merchant's goods.
By the terms of said form of agreement, respondent is to redeem
in designated items of merchandise such premium cards when forwarde<l to respondent in specified numbers by such merchant's
customers.
The form of agreement provides that respondent, as a part of such
vla.n, is to furnish participating retail merchai)tS with various display posters, circulars, redemption catalogs and advertisements to
be 1,1sed by said retail merchants in putting the aforesaid sales stimu·
Jator plan into effect and operation.
PAR. 4. In the course of the operation of his business and for the
:purpose of inducing retail merchants to purchase and use said plan
and the premium cards, and the tableware, silverware, and other
materials use<l in connection therewith, respondent makes the
fol1owing representations:
1. That respondent is a representative of, or is connected with,
or is putting into effect an advertising campaign for, Wm. A. Rogers,
Ltd., Oneida, Ltd., Successor, of Sherrill, N. Y., manufacturers of
tableware anc.l silverware.
2. Th:tt respondent, for the purpose of putting such plan into
operation, will provide retail merchants purchasing and using re~pondent's said plan and premium cards, with exhibit or display sets
of tableware or silverware.
3. That respondent will redeem, without cost, in designated items of
merchandise, such premium cards a~ are forwarded to him in specified numbers by the merchant's c"Ustomers, and that respondent will
refund to the retail merchant the entire purchase price of such
premium cards after a designated number of such cards has been
fent in by customers of such merchant for redemption.
4. Tha.t retail :tnerchants may participate in said so-called sales
~timulator plan and secure the cards, display or exhibit sets of
tableware or silverware and the premiums for their customers
without cost to the merchant.
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PAn. 5. Respondent's representations as above set forth are grossly
exaggerated, false, misleading, and deceptive. In truth and in fact,
t:espondent is not in any manner eonnected with, representing, or
conducting an ad-vertising campaign for W1n. A. Rogers, Ltd., Oneida,
T..td., Successor. Respondent does not pro'fide all merchants purchasing and using respondent's said plah and premium cards, with
e:xhibit or display sets of tableware or silverware for use by such merchants in putting respondent's said plan into effect; nor does respondent refund to participating retail merchants the entire purchase price
of said premium cards after a designated number o! said premium
cards has been sent to respondent by customers of said merchants
for redemption. Retail merchants cannot participate in said plan
ttnd secure the premium cards, d.isplay or exhibit ·sets, and the
Premiums for their customers without cost to them.
PAR. 6. The use by respondent of the aforesaid ~alse, misleading,
and deceptive statements and representations has a capacity and
tendency to, and does, mislead and deceive retail merchants, situated in various States of the United States, into the erroneous and
mistaken belief that such statements and representations are true,
and into the purchase and use of respondent's said so-called sales
stimulator plan and the premium cards used in connection therewith.
PAR. 7. Th~ aforesaid acts and practices of said respondent, as
herein allege<l 1 are all to the prejudice and injury of the public and
Constitute unfair and deceptive acts and practices in commerce within
the intent and meaning <>f the Federal Trade Commission Act.
ltEPt>tt'1', FtNblNGS As 1'0 'tllE FAcTs, A'N1>

Onou

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on October 31, 1940, issue<! and
thereafter served its complaint in this proceeding upon the resp<>nd{'nt~ John Maricak, an individual, trading and doing bu.siness under
the name Continental Silver Co. of America, charging hitn with th~
~se of unfair and deceptive acts and practices in commerce in violatlon of the prov-isions of said act. After the issuance of said complaint (no an~wer thereto being filed by respondent), testimony and
~Jther evidence in support of the allegations of the complaint were
Jntroduced by Eldon P. Schrup, attorney for the Commission, before William C. Reeves, a trial examiner of the Commission theretofore duly designated by it, and such testimony and other evidence
Were duly recorded and filed in the office of the Commission. Thereafter, the proceeding regularly came on for final hearing before the
Connnissioh 0n the complaint, testimony, and other evidence, report
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of the trial examiner upon the evidence, and brief in support of the
romplaint (respondent not having filed brief and oral argument not
having been requested); and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
.findings as to the facts and its conclusion drawn therefrom.
FINDINGS AS TO THE FACTS

PARAGRAPH 1. For more than 2 years immediately prior to June
1940 the respondent, John Maricak, was trading and doing business
under the name of Continental Silver Co. of America, with his office
and principal place of business located at 921 Charlevoix Building,
2033 Park A venue, Detroit, Mich.. Respondent's business was that
of selling to retail dealers a so-called sales stimulator plan, which
plan involved premium cards, advertising material, and silverware.
Respondent has at other times during the last several years been
engaged in the sale of various other sales stimulator plans and has
operated under various trade names. These plans were similar in
all material respects to the more recent plan referred to above. ·
PAR. 2. In the course and conduct of his business respondent
caused his sales stimulator plan, including premium cards, advertising material, and silverware, when sold, to be transported from his
place of business in the State of Michigan to purchasers thereof
located in various other States of the United States and in the
District of Columbia. At all times mentioned herein respondent
maintained a course of trade in his sales stimulator plan in commerce among and between the various States of the United States
and in the District of Columbia.
PAR. 3. Respondent's sales stimulator plan involved the purchase
by retail dealers of so-called premium cards from respondent at $4.50
per thousand cards. These cards, bearing the name of the dealer,
were issued by the dealer to his customers upon the purchase by such
customers of certain specified amounts of merchandise from the
dealer, usually one card being given with each 25-cent purchase.
Respondent agreed to redeem these premium cards in Wm. A.
Rogers silverware. To dealers purchasing the sales stimulator plan,
respondent supplied various advertising posters for use in putting
the plan into effect, and in some instances sets of silverware to be
used by the dealer for display purposes.
PAR. 4. For the purpose of contacting dealers and selling them
his sales stimulator plan, respondent employed representatives or
agents who traYeled extensively throughout various sections of the
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United States. These representatives were supplied by respondent
with forms of contracts to be executed by dealers purchasing the
plan, and also with sample advertising posters and samples of the
display sets of silverware to be used in the operation of the plan.
PAR. 5. In the course and conduct of his business and for the purpose of inducing dealers to purchase his sales stimulator plan, the
respondent, acting through his representatives and agents, made
certain statements and representations to prospective purchasers.
Among these statements and representations were the following:
1. That respondent was a representative of, or was connected with,
Wm. A. Rogers, Ltd., Oneida, Ltd., Successor, manufacturers of the
silverware used in the operation of respondent's sales stimulator
plan, and that such sales stimulator plan was in the nature of an
advertising campaign conducted by or on behalf of such silverware
manufacturers.
2. That respondent would provide retail dealers purchasing
respondent's sales stimulator plan with display sets of silverware
which would become the property of the deaier.
3. That the dealer's customers, upon forwarding to the respondent a certain designated number o£ premium cards, would receive
silverware without cost.
4. That after a designated percentage of such premium cards had
been forwarded to respondent by the dealer's customers for redemption, respondent would refund to the dealer the entire amount paid
by the dealer for such premium cards, and that the operation of the
sales stimulator plan would therefore be without cost to the deuler.
The advertising matter supplied by respondent to his agents, and
ll:sed by the agents in presenting the plan to dealers, featured the
Word "Free" and otherwise represented that the redemption of the
Premium cards in silverware would be without cost to the holders
of the cards. Certain portions of the form of contract presented
to the dealer were couched in ambiguous language, this being true
Particularly as to the clauses in the contract with respect to the
redemption of the premium cards and the cash refund to the dealer.
Specific and prominent reference was made in the contract to the
display set of silverware, the representation being that the display
set would be supplied to the dealer "Free" and would become the
dealer's property.
PAR. 6. The Commission finds that these statements and repres.entations were false and misleading. Respondent has not at any
tune been a representative of, or in any manner connected with, Wm.
A. Rogers, Ltd., Oneida, Ltd., Successor. While the silverware used
by respondent in connection with his sales stimulator plan was manu-
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factured by such silverware concern, respondent purchased the.
silverware in the open market, usually from independent jobbers.
Respondent's sales· stimulator plan was in no sense an advertising
campaign lot Clt 'On bQhaH of such ·silverware manufacturers, but
wa-s merely n. commer~ial enterprise tlbnducted by respondent for
his own profit. In some cases Tespondent failed to supply dealers
purchasing his plan with any -sets 'Of sil~rware for display purposes.
The premium ~ards forwarded to respondent for redemption in
silverware were not redeetned without t:ost to the holders of such
cards, but such holders were Tequired to l'emit certain amounts of
money albng with !'inch cards in order to obtain the silverware.
Respbndent's plan did nt>t cbntempla:te the refund to the deale'!' of
the entire -amount paid by the dealer for the premium cards. In
fact, under 'the co:nstruction 'and interpretation placed upon the
contract by respondent, it was impossible as a practica1 matter for
the dealer. to recover more than a small part of the amount paid
for the cards.
PAR. 7. The Commission further finds that the use by the respond·
ent of the nforesaid. false and tnisle11ding representations had the
tendency and capacity 'ttl mislead and deceive a substantial number
of retail dealers into the erroneous and mistaken belief 'that such
statements and ~presentations "Were true, and to tawse such dealers to
purchase l'espondentts sales sthnulatdt plan. as· a ~sult of such
erroneous and tnistaken 'beliet
CONCLUBION

'the acts and practices o'f the respondent as herein :found are all to
t.he prejudice of the public, and constitute unfair and deceptive acts
and practices in commerce within the intent and meaning of the
Federal "Trade Commission Act.
<Jltl>Ek TO Cl:ASE AND l>l<lliST

This protleediilg having been hMtd by the Federal Trade Comtnis·
sian tlpbn the t!omplaint tlf the Commission (no answer thereto having
been .filed by respondent), testilnon.yt and t>ther evidence taken before William C. Reeves, a trial e'Xa'tniher tlf the Commission there·
tofore duly designated by it, in support of the allegati<Jns of the
complaint, report of the trial exatnine'l' Upon the evidence, and btie~ in
suppol't of the complaint (respondent "'not having filed brief and oral
argument not having been 'requested); and the Commission having
made its findings as to the facts and its co·nclusion that the tesptmdent has violated the pro~isions t>f the Felle:ral Trade Co:tnmission Act.
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It is ordered, That the respondent, John Maricak, an individual,
trading and doing business under tbE} n!Wle Continental Silver Co.
of America, or trading under any other name, his representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale, and distribution
in commerce, as commerce is defined in the Federal Trade ComJnission Act, of his sales stimulator plan, including premium cards,
a~vertising matter, silverware, or any other merchandise, do forthWith cease and desist from:
. 1. Representing either directly or by implication that respondent
Is a representative of, or has any connection with, the manufacturer
of Wm. A. Rogers silverware: P1'01)ided, however, That this order
shall not be construed to prohibit the respondent from dealing in
such silverware.
2. Representing either directly or by implication that repondent's
sales stimulator plan is in the nature o£ an advertising campaign
conducted by or on behalf of the manufacturer ot Wm. A. Rogers
·
silverware.
3. Representing that respondent will supply dealers purchasing
his sales stimulator plan ":ith display sets of silverware for use in
Putting such plan into operation, when respondent does not in fact
supply such display sets as represented.
4. Representing that respondent will give silverware or other merchandise free, when such silverware or other merchandise is not in
fact given free.
5, Representing that premium cards or other similar devices will
be redeemed in silverware or other merchandise, unless and until all
of the terms and conditions of such offer are clearly stated in immediate connection or conjunction with such offer, and there is no
deception as to the price to be paid in connection with the obtaining
of such silverware or other merchandise.
6. Representing that upon the redemption of a specified number
of premium cards respondent will refund any sum of money to
dealers purchasing such cards, when such refund is not in fact
made, and if there are any conditions connected with such refund,
such conditions must be clearly sta.ted in immediate, connection or
conjunction with such offer ·of refund.
7. Representing that the operation of respondent's sales stimulator plan is without cost to dealers purchasing such plan.
It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
Which he has complied with this order.
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THE MATTER OF

J. FRED MALONE AND JOE P. MALONE, TRADING AS
HARPER MANUFACTURING COMPANY, MALONE
CLOTHING MANUFACTURING COMPANY, AND V ARIOUS OTHER NAMES
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. Ci OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket

~516.

Compla4nt, June 5, 191,1-Deciswn, Oct. 1!9, 191,1

Where two individuals engaged in manufacture and in interstate offer and sale
of men's clothing through traveling salesmen or agents, whom it equipped
with kits including order blanks and sample swatches from which the purchaser made selections of material, and who, upon securing an order took
and recorded the customers' measurements on order blanks and forwarded
them, together with a number identifying the material selected, to said
individuals at their place of business, collecting as their commission a
substantial down payment on the purchase price, following which and
transmission of order to said individuals, clothing was shipped to customer
In question via parcel post, C. 0. D. balance of contract, or purchase price:(a) Represented that the garments would be made to order of the material
selected, and that the material to be .used contained no cotton, said salesmen
making use of order blanks containing blank spaces for the height, weight,
and general build of the customer and implying that the clothing sold by
them was tailor made or made to measureThe facts being garments thus ordered were of the ready-made variety or stock
type of clothing, altered by individuals in question when deemed necessary
partially to conform to the measurements shown on the order blank; many
of the garments sent to their customers were not made in accordance with
measurements submitted and of a cloth of a grade, texture, and weave
corresponding with those selected by customer, but were made from materiai
substantially inferior; said individuals in some instances failed to return
purchase price received from customer, or to deliver garment selected by
him; and materials from which products were made contained predominant
quantities of cotton:
(b) Represented that the du Pont Company was back of, or associated with,
said individuals In connection with the sale of their garments, that material
used by them was made by said company, and that it was furnishing the
goods free, the customer paying only for the labor involved;
The facts being that the E. I. du Pont de Nemours & Co., or, as also known,
the du Pont Co., long engaged, among other things, in the manufacture of
textile fabrics and possessed of a valuable good-will in the word "du Pont"
as applied to its products, was not connected in any way with said individuals,
and was not the maker of the material used by them; and
(c) Represented that the customer would have an opportunity to inspect and
try on the garments before finally accepting them and paying the balance
due, and that they manufactured all of the garments sold by their agents
and shipped them to the customer direct from their own factory;
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Tbe facts being the C. 0. D. shipment of the garments prevented the customer's ·
exercise of such so-called choice or privilege, and said individuals did not
make all the garments sold by them, nor ship the same to customers direct
from their own factory;
With effect of misleading and deceiving prospective purchasers :Into the belief
that said garments were made to order and manufactured according to
the :Individual measurements recorded on said order blanks, as understood
from said terms and as preferred by a sub.stantlal portion of the purchasing
public, and that representations above set forth were otherwise true, as a
result whereof a substantial number of purchasing public bought said garments In substantial volume:
Held, tbat such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public, and constituted unfair and deceptive acts and practices In commerce.

Mr. Joseph 0. Fehr for the Commission.
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that J. Fred Malone and
Joe P. Malone, individuals trading as Harper Manufacturing Co.,
Malone Clothing Manufacturing Co., Gray-Dickson Clothing Co, and
Piedmont Clothing Co., and various other names, have violated the
Provisions of the said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:
PARAoRAP:a: 1. Respondents, J. Fred Malone and Joe P. :Malone,
hereinafter referred to as respondents, are individuals trading under
~he names Harper Manufacturing Co., Malone Clothing ManufacturIng Co., Gray-Dickson Clothing Co., and Piedmont Clothing Co.,
With their principal office and place of business located at 1806-8-10
North Broad Street, in the city of Rome, in the State of Georgia.
P .AR. 2. Respondents are now, and for more than 2 years last past
have been, engaged in the business of manufacturing, offering for
sale, and selling men's clothing through salesmen or agents who travel
throughout the United States soliciting and accepting orders for such
clothing.
PAR. 3. Respondents cause their said men's clothing, when sold, to
be transported from their said place of business in the city of Rome,
Ga., into and across the several State's of the United States, to the
PUrchasers thereof located at various points in the said several States
Qf the United States. other than in the State of Georgia, and in the
District of Columbia.
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PAR. 4. Respondents, in the course and conduct of their said busi•
ness, as aforesaid, employ sales agents located throughout the sever~l
States of the United States to solicit and accept orders for their sa1d
clothing. Said salesmen or agents are equipped by respondents with
order blanks containing spaces for entering thereon the individual
measurements of each purchaser, and are furnished by respondents
with sample swatches of materials forming parts of·kits from which
the purchaser makes selections as to color, weave, and quality of ma~
terial from which the suit or other garment ordered is to be made.
When a salesman or sales agent obtains an order for a suit or other
garment, he takes the measurements of the purchaser and enters this
and other information regarding the weight, height, general build,
and appearance of the purchaser on the said order blank, together
with a number identifying the material selected by the purchaser, and
forwards the same to re~pondents at their said place of business in
Rome, Ga., where the garment ordered is purportedly to be made to
order from the material so selected by the customer from samples
shown, and according to the individual measurements of the pur~
chaser thereof. When the clothing is delivered to the customer, it
is shipped to him by respondents via parcel post C. 0. D. The prices
at which said clothing is sold vary, according to the quality of the
material selected, and said salesman or sales agent collects from the
customer in each instance a substantial down payment or installment
on the purchase price. The cash deposit thus collected by the agent
or salesman constitutes the said salesman's commission. The balance
of the contract or purchase price is to be paid to respondents by the
customers when the garment is delivered C. 0. D., as aforesaid.
PAR. 5. The said salesmen and sales representatives taking orders
as aforesaid from members of the purchasing public represent them~
selves to be, and are accepted by the said purchasing public as being,
agents of the respondents, and the proceeds o£ their said sales, after
deducting agent's commission therefrom, as aforesaid, are received
and accepted by, and inure to the financial benefit of, said respond~
ents. Respondents furnish each of said sales agents and representa~
tives with a credential card introducing him to the customer or pro~
spective customer as an agent of respondents, authorized to sell pants
and suits and to collect deposits thereon. Said identification cards
are issued in one of the trade names employed by ·respondents in the
operation of their said business.
PAR. 6. Made-to-measure or made-to~order clothing is understood
by the trade and the purchasing public generally to be, and to mean,
garments which are cut and made to the individual measurements of
the person for whom intended. In order to produce a made-to-meas~
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Ure or made-to-order garment, as understood by the trade and pur~
chasing public, it is necessary and essential that a person experienced
and skilled in taking and making measurements for such garments
shall measure the person :for whom the garment is to be made so as to
convey to the tailor actually making the garment accurate and specific measurements and information regarding the weight, height,
ge?eral build, and appearance of the person measured. To obtain
th1s information with any degree of accuracy and exactness, experience and skill on the part of the person taking or making the measurements are required. There exists among the pur~hasing public
the belief that made-to-measure or made-to-order garments fit with
more accuracy than do garments which are not so made, and there
exists a preference on the part of a substantial portion of the purchasing public for made-to-measure or made-to-order garments.
PAR. 7. E. I. du Pont de Nemours & Co., also known as The du
Pont Co., is a corporation organized and doing business under and
by virtue of the laws of the State of Delaware, with its factory and
Principal place of business located in the city of Wilmington, in the
State of Delaware. It is now and for many years has been engaged,
among other things, in the manufacture of rayon and other textile
fabrics used in the manufacture of men's as well as women's garments.
It has for several years last past also been engaged in the sale and
distribution of said products, in commerce, between and among the
Various States of the United States and in the District of Columbia,
causing said products, when sold, to be shipped from its place of
business in the State of Delaware, or from its factories or places
of bus-iness in various States of the United States, to purchasers
thereof located in States of the United States other than the State
of Delaware, or other than the States in which said factories or
places of business are located. Said Company has built up and enjoys
a valuable good will in the word "duPont" as applied to its products,
Particularly rayon and other textile fabrics. Purchasers and prospective purchasers of men's and women's garments made of rayon
and other textile fabrics as well as members of the respective trades
dealing therein have, through long usage and over a long period of
time, identified many rayon and other textile fabrics represented as
"duPont," as being the products of the duPont Company, and have
Purchased substantial quantities of said products by rea~on of their
superior quality and reputation.
. PAR. 8. For the purpose of selling respondents' said garments and
Inducing purchasers to sign orders therefor, sales representatives of
respondents, in sales talks employed by them, make many :false and
435526"--42--vol.33----102
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misleading statements and representations. Among and typical of
said statements and representations are the following:
That the guarantee will be made to order or measure.
That said garments will be of a certain material, color, design,
weave, or pattern, as per sample shown.
That the material from which said garments were to be made contained no cotton.
That the du Pont Co. is back of or is associated with respondents
in connection with the sale of their said garments; that the material
used by respondents is manufactured by the du Pont Co.; that the
du Pont Co. is furnishing free the goods to be used in the making
of the said garments, the customer paying only for the labor involved
in the making thereof.
That the customer will have an opportunity to inspect and try on
the garments before finally accepting the same and paying the balance
due thereon.
That respondents manufacture all of the garments sold by their
said agents, and ship the same to the customer direct from their
own factory.
PAR. 9. In truth and in fact, the men's garments delivered by respondents to purchasers who are induced to order, as aforesaid, were
not and are not made-to-measure or made-to-order garments as those
terms are understood by the purchasing public but were, and are, of
the ready-made variety or stock type of clothing, and which are
altered by respondent when deemed necessary partially to conform
to the measurements shown on the order blanks, but at no time does
the customer receive clothing made to measure or made to order.
Further, in many instances, the garments sent to such customers do
not correspond to the sample displayed to the said customer by said
sales agents or sales representatives and as selected by said customers.
Said garments are not made in accordance with measurements submitted by said salesmen', agents, or representatives of a cloth of the
grade, texture, and weave the same as those displayed by respondents' said sales agents and representatives and selected by said customers. In many instances, garments delivered to purchasers are
made from materials substantially inferior in quality, grade, weave,
and texture to, and different from, the samples selected by the purchasers. The respondents in many instances have failed and refused
to return the purchase price received from the customer or to deliver
a garment made from the material selected by him.
The du Pont Co. is not in any manner associated with respondents
in connection with the sale of their said garments. The material
used in the manufacture of said products is not made by the du Pont
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Co., nor does the du Pont Co. supply such materials to the respondents free or otherwise. The customer does not pay only for the labor
inv.olved, but pays for the materials used and a profit to respondents.
The-materials from which respondents' products are made are composed of, or contain predominant quantities of, cotton.
Customers do not have an opportunity to inspect or to try on the
garments before finally accepting the same and paying the balance
due thereon, the C. 0. D. shipment thereof preventing the exercise
of such so-called choice or privilege. Respondents do not manufacture aU of the garments sold by them, nor ship the same to customers
direct from their own factory.
PAR. 10. The foregoing false and misleading statements and repre~entations made by and on behalf of the respondents, as aforesaid,
ln connection with the sale of their said garments, as above set out,
Were and are. calculated to have, and have had and do now have,
the tendency and capacity to and do mislead arid deceive a substantial
Portion of the purchasing public into the erroneous and mistaken
belie£ that such statements and representations are and were true.
As a result of such erroneous and mistaken belief so induced, a substantial number of the purchasing public have purchased a substantial
Volume of respondents' said products.
PAn. 11. The aforesaid acts and practices of the respondents, as
herein alleged, are all to the prejudice and injury of the public and
constitute unfair and deceptive acts and practices, in commerce,
·within the intent and meaning of the Federal Trade Commission
Act.
·
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission ,A.ct,
the Federal Trade Commission, on the 5th day of June 1941, issued
and thereafter served its complaint in this proceeding upon respondents, J. Fred Malone and Joe P. Malone, individuals, trading as
liarper Manufacturing Co., Malone Clothing Manufacturing Co.,
Gray-Dickson Clothing Co., Piedmont Clothing Co., and various other
names, charging them with the use of unfair and deceptive acts and
Practices in commerce in violation of the provisions of said act. On
July 16, 1941, the respondents filed their answer in this proceeding.
Thereafter, a stipulation was entered into whereby it was stipulated
and agreed that a statement of facts signed and executed by the
respondents and Richard P. Whiteley, assistant chief counsel for
t?e Fe.deral Trade Commission, subject to the approval of the CommisSton, may be taken as the facts in this proceeding and in lieu of testimony in support of the charge stated in the complaint, or in opposi-
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tion thereto, and that the said Commission may pt:oee~d. upon. said
statement of facts to make its report~ stating its findings as to the
facts and its conclusion based th.ereon and enter its order disposing
o£ the proceeding without the presentation of argument ~r the filing
of briefs. Respondent expressly waived the filing of a report
upon the evidence by the trial examiner. Thereafter,· this proceed·
ing regularly came on for final hearing before the Commission on
said complaint, answer, and stipulation, said stipulation having been
approved, accepted, and filed, and the Commission having duly
considered the same and being now fully advised in the premises,
finds that this proceeding is in the interest of the public and makes
its findings as to the facts and its conclusion drawn ther~from.
FINDINGS AS TO. THE FACTS

PARAGRAPH 1. Respondents, J. Fred Malone and Joe P. Malone, here·
inafter referred to as respondents, are individuals trading under the
names Harper Manufacturing Co. and Piedmont Clothing Co., with
their principal office and place of business located at 1806-S-10
North Broad Street, in the city of Rome, in the State of Georgia.
Since on or about January 1, 1941, respondents have discontinued
trading under the names Malone Clothing Manufacturing Co., Gray·
Dickson Clothing Co., and various other names.
PAR. 2. Respondents are now, and for more than 2 years last
past have been, engaged in the business of manufacturing, offering
:for sale, and selling men's clothing through salesmen or agents who
travel throughout the United States soliciting and accepting orders
for such clothing.
PAR. 3. Respondents caused their said men's clothing, when sold
to be transported from their said place of business in the city of Rome,
Ga., into and across the several States of the United States, to the
purchasers thereof located at various points in the said several States
of the United States other than in the State of Georgia, and in the
District of Columbia.
PAR. 4. Respondep.ts, in the course and conduct of their said
business, as aforesaid, employ sales agents located throughout the
several States of the United States to solicit and accept orders for
their said clothing. Said salesmen or agents are equipped by re~
spondents with order blanks containing spaces for entering thereon
the individual measurements o£ each purchaser. Said order blanks
contain descriptions of various styles of men's suits, including coats,
pants, and vests, together with pictorial designs showing a man
going through the various stages of being measured for a coat, vest,
and pants. Said order blanks also contain blank spaces calling for
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information as to the height, weight, and general build of a customer
and the names and addresses of :respondents' sales agent or representative ~nd the customer. Respondents also furnish said salesmen
or· agents with sample swatches of materials forming parts of kits
from which the purchaser makes 'Selections as to color, weave, and
quality of material ft'om which the suit or other garment ordered
is to be tnade. "When a salesman or sales agent obtains an order for
a suit or other garment, he takes the measurements of the purohaser
and ·enters this and other information regarding the weight, heignt,
gen'eral build, and appearance of the purchaser on the said order
blank, together with a number identifying the material selected by
the 1_)urchaser, and forwards the same to respondents at their snid
place 'Of business in Rome, Q-a., where the garment ordered is
purpottedly to lre made to order from the material so seleeted by the
customer from samples shown, and acco:rding to the individual
measurements of the purchaser thereof.
When the clothing is delivered to the customer, it is shipped to
hitt:I by respondents '\'ia parcel post C. 0. D. The prices at which
said clothing is sold vary according to the quality of the material
selected, and said salesman or sales agent collects frotn the customer
in ·each instance a substantial down payment or instalhnent on the
vurchase price. The cash deposit thus collected by the agent or
~alesman constitut~s the said salesman's commission. The balance
of the contract or purchase price is to be paid to respondents by the
1
~UstotrJ.er whett the gatment is delivered C. 0. D. ns aforesaid.
Pl\n. !;, The said salesmen and sales representatives taking orders
ttS aforesaid from members of the purchasing public represent themselves Ito be, and nre accepted by the said purchasing public ns being,
agents of the respondents, and _the proceeds of their said sales, after
rieducting agent's commission therefrom, as aforesaid, are :received
and accepted by, and inure to the financial benefit of, said l.'espondents. Respondellts furnish each of said sales agents and representa1ives with a credential card introducing him to the customer or
prospective customer as an agent of respondents, authorized to sell
})ants nttd suits and to collect deposits thereon. Said identification
~·ards are issued in one of the trade names employed by respondents
l11 the operation of their said business.
PA'R. 6. Made-to-measure or made-to-order clothing is understood
hy the trade nnd the purchasing public generally to be, and to mean,
gar·ments which ate cut and made to the individual measurements
of the person for whom intended. In order to produce a made-tomeasure or tnade-to-order gaanent, as understood by the trade and
Purchasing p11blic, it is netessary and essential that n. person experi-
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meed and skilled in taking and making measurements for such
garments shall· measure·the person for whom the garment i~ to be
made so as to convey to the tailor actually making the garment accurate and specific measurements and information regarding the
weight, height, general build and appearance of the person measured.
To obtain this information with any degree of accuracy and exactlless, experience and skill on the part of the person taking or making
the measurements are required. There exists among the purchasing
public the belie£ that made-to-measure or made-to-order garments
fit with more accuracy than do garments which are not so made, and
there exists a preference on the part o£ a substantial portion of the
purchasing public for made-to-measure or made-to-order garments.
PAR. 7. E. I. duPont de Nemours & Co., also known as The du
Pont Co., is n corporation organized and doing business under and
by virtue of the laws of the State o£ Delaware, with its factory and
principal place of business located in the city of Wilmington, in
the State of Delaware. It is now and for many years has been engaged, among other things, in the manufacture of rayon and other
textile fabrics used in the manufacture of men's as well as women's
garments. It has for several years last past also been engaged in
the sale and distribution of said products, in commerce, between and
umong the various States of the United States and in the District
of Columbia, causing said products, when sold, to be shipped from
its place of business in the State of Delaware, or from its factories
or places of business in various States of the United States, to purchasers thereof located in States o£ the United States other than the
State of Delaware, or other than the States in which said factories
or places of l::.usiness are located. Said company has built up and
enjoys a valuable good will in the word "du Pont" as applied to its
products, particularly rayon and other textile fabrics. Purchasers
and prospective purchasers of men's and women's garments made of
rayon and other textile fabrics as well as members of the respective
trades dealing therein have, through long usage and over a long
period of time, identified many rayon and other textile fabrics represented as "du Pont" as being the products of the du Pont Co., and
have purchased substantial quantities of said products by reason of
their superior quality and reputation.
PAR. 8. For the purpose of selling respondents' said garments and
inducing purchasers to sign orders therefor, sales representatives of
respondents, in sales talks employed by them, have made many false
and misleading statements and representations. Among and typieal
of said statements and representations were the following:
That the garments would be made to order or measure.

HARPER MANUFACTURING CO., Ell'C.

1610

1619

Findingi!

That said garments would be of a certain material, color, design,
Weave, or pattern, as per sample shown.
That the material from which said garments were to be made
contained no cotton.
That the duPont Co. was back of or was associated with respondents in connection with the sale of their said garments; that the
material used by respondents was manufactured by the du Pont Co.;
that the du Pont Co. was furnishing free the goods to be used in
the making of the said garments, the customer paying only for the
labor involved in the making thereof.
That the customer would have an opportunity to inspect and try
on the garments before finally accepting the same and paying the
.
balance due thereon.
That respondents manufactured all of the garments sold by their
said agents, and shipped the same to the customer direct from their
own factory.
P .AR. 9. In truth and in fact, the men's garments delivered by
respondents to purchasers who are induced to order, as aforesaid,
Were not and are not made-to-measure or made-to-order garments
as those terms are understood by the purchasing public but were,
and are, of the ready-made variety or stock type of clothing, and
Which are altered by respondents when deemed necessary partially
to conform to the measurements shown on the order blanks, but at
no time does the customer receive clothing made to measure or made
to order. The use of said order blanks by respondents' salesmen
and representatives as hereinabove described has the capacity and
~endency to and does mislead and deceive prospective purchasers
lnto the belief that said men's suits and pants when delivered are
lllade-to-measure or made-to-order garments and are manufactured
ac~ording to the individual measurements taken and recorded on
said order blanks by respondents' said agents and representatives.
In some instances, the garments sent to respondents' customers did
not correspond to the sample displayed to such customers by responden,ts' sales agents or sales representatives, and as selected by
such customers. Many of said garments were not made in accordance with measurements submitted by said salesmen, agents or representatives of a cloth of the grade, texture, and weave the same as
those displayed by respondents' said sales agents and rPpresentatives
~nd selected by said customers. In many instances, garments de~lvered to purchasers were made from materials substantially
lllferior in quality, grade, weave, and texture to, and different from,
!he samples selected by the purchasers. The respondents in some
lnstances failed to return the purchase price received from the cus-
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tomer or to deliver a garment made from the material selected
by him.
The duPont Co. is not in any manner associated with respondents
in connection with the sale o£ their said garments. The material
used in thl'l manufacture of said products is not ntade by the du
Pont Oo., nor does th~ du Pont Co. supply such materials to the re•
spondents, fre~ or otherwise. The customer does not pay only for
the labor in"\"olved, but pays fo-r thl3 materials used and a profit to
responde:nts. The materials from which -rMpondents' product!'! are
made are composed o£, or contain predominant quantities o£, cotton.
Customers do not ha'Ve an opportunity to inspect or to try on the
garments before finally accepting the same and paying the balance
due thereon the C. 0. D. shipment thereof preventing the el:ercise of
such so-called choice or privilege. Respondents do not manufacture
all of the garments sold by them, nor ship the same to custbmers
direct from their own factory.
PAR. 10. The fo:regoing false and misleading statements and rep·
resentations made by salemen and agents repre~nting the respondents, as aforesaid, in connection with the sale o£ respondents' said
garments, as above set out, hnd the tendency and capacity to, tmd
did, mislead and deceive a substantial portion of the purchasing
public into the erroneous and mistaken belief that such statements
and :representations were true. As a result of such erroneous and
mistak~n beli~f so induced, a substantial number of the purchasing
public purchased 11. substantial volume o£ respondents' said garments.
CONCLUSION

The aforesaid acts and practices of the respondents, as herein
found, are all to the prejudice and injury of the public and constitute unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
,

OMER '1'0 Cll:ASE AND bESIST

This proceeding having been heard by the Federal Trade Commission upon the complaint of the Commission, the answer of the
respondents, and a stipulation as to the facts entered into between
the respondents herein and Richard P. Whiteley, assistant ()hie£ court•
sel for the Commission, which provides, among other things, that
without further evidence or other intervening procedure, the Commission may issue and serve upon the respondents hetein findings as
to the facts and conclusion based thereon and ah order disposing of
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the proceeding, and the Commission having made its .6nd~ng$ ali to
tha facts and eonelusion that. said respondents h~ve violl\ted the provisions of the Federal Trade Commission Ac.t.
It is orrde'T'ed, That the respondents~ J. Fred Mltlone and Jo~ P.
Malone, individuals trading as Harpe:r ).lanufll.ct_uring Co., .J}fl\lone
Clutb.ing Manufacturing Co., Gray-Dickson Clqthj:u.g Co., Piedmont
Clothing Co., and various other names, whether trading uuder ea.id
trade names or otherwise, their representatives, agents, and em:
~loyees, directly or through any corporate or .other device, in connec~lon with the offeri-ng for sale, sale, and distribution of men's clothing
In. commerce, as commerce is defined in the Federal Trade Comllllssion Act, do forthwith cease and desist from:
1. Using order blanks in taking orders for ready-made clothing
Which contain illustrations showing measurements being taken for
t?e fitting of men's tailor-made or made-to-measure clothes, instruc.tions for such fittings, or blank spaces for the entry of such fittings,
or Which otherwise import and imply that the clothing sold by
respondents is tailor-made or made to measure.
2. Representing that the ready-made suits and other garments sold
by respondents will be made from the materials selected by the purchasers from samples exhibited by their salesmen or agents, unless
and until ready-made suits and other garments sold by respondents
are made from materials of the identical quality, color, design, weave.,
and pattern selected by such purchasers.
3. Representing that the material from which respondents' readyInade suits and other garments are made contains no cotton, when
such is not the fact.
4. Representing that E. I. duPont de Nemours & Co., also known
as the du Pont Co., is in any manner associated with respondents in
connection with the sale of their ready-made suits and other garments,
or that the material contained in respondents' ready-made suits and
;ther garments is manufactured by said du Pont Co. or that said du
ont Co. is furnishing free the goods to be used in the making of
respondents' said ready-made suits and other garments, and that the
customer is paying only for the labor involved in the making thereof.
5: Representing that respondents' customers will have an opportu?Ity to inspect and try on the ready-made suits and other garments
shipped to such customers by respondents before finally accepting the
sa1ne and payin(J' the balance due thereon, unless and until an opportunity for suchtoinspection and trying on of respondents' suits and
other garments is actually provided before such customers finally
accept such clothing and pay any balance due thereon.
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6. Representing that respondents manufacture all of the readymade suits and other garments sold by them or their agents and ship
same to the customer direct from their own factory.
· It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.

.
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IN THE MATTER OF

IMPERIAL KNIFE COMPANY, INC.
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 4ii73.

Complaint, Aug. 21, 1941-Dedsion, Oct. 29, 1941

Where a corporation engaged in the manufacture and competitive interstate
Sale and distribution of assortments of knives so parked and assembled
as to involve the use of games of chance, gift enterprises, or lottery schemes
When sold and distributed to the purchasing public, a typical assortment
including a card with 12 knives and a push card, for use, ag thereon
explained, under a plan by which the amount paid for a knife, each of
Which was of the same value, varied from 1 cent to 39 cents in accordance
With the numoor Secured by chance from card;
Sold Such assortments to wholesalers and jobbers, and, directly or indirectly,
to retailers, by whom they were exposed and sold to the purchasing pulllic
in accordance with such sales plan, under which the prices of said knives
were determined wholly by lot or chance, and involving a game of chance
to procure said articles at much less than their normal retail price; and
thereby supplied to and placed in the bands of others the means of conuucting lotteries ·in the sale of its products, contrary to an established
PUblic policy of the United States Government, and in competition with
many who, unwilling to use any method involving chance or otherwise
contrary to public policy, refrain therefrom;
With the result that many persons were attracted by such sales plan and
the element of chance involved therein, and were thereby induced to buy
and sell its knives in preference to those of its competitors who do not
use the same or equivalent methods, whereby trade was unfairly diverted
to it from its said competitors; to the substantial injury of competition
in commeree :
1Ield, That such acts and practices, as above set forth, were all to the prejudice
and injury of the public, and its competitors, and constituted unfair
methods of competition In commerce and unfair acts and practices therein.

Mr. J. lV. Brookfield, Jr., for the Commission.
Atr. Francis J. Fazzano, of Providence, R. I., for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
~nd by virtue of the authority vested in it by said act, the Federal
Crade Commission, having reason to believe that Imperial Knife
.o., Inc., a corporation, hereinafter referred to as respondent, has
" 1 ?l~ted the provisions of said act, and it appearing to the ComlllissiOn that a proceeding by it in respect thereof would be in the
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interest of the public, hereby issues its complaint, stating its charges
in that respect as folloWS!:
· PARAGRAPH. 1. Respondent, Imperial Knife Co., Inc., is a corporation organized and doing business under and by virtue of the laws
o~ th~ Sta~(} of ahqd,(} hland., w:\tb. its. office a11<t pri.J;l.dJ?alJ?la.c~ of
business located at 14 Blount Street, Providence, R. I. Respondent
is now and fo:r: more than, 1 yea,r last past has been eng!l,~ed in the
manufacture and in the sale and distribution of knives to wholesale
dealers, jobbers, and retail dealers located at points in the various
States of the United States and in the District of Columbia.
R~s:pondent causes and has caused, said lmives, when sold, to be
transported from its place of business in, the city of P~;ovidence, R. I .•
to purchasers thereof at their respective points of location in va.riotlS
States of the United States other .than Rhode Island, and in the
District of Columbia. There is now and has been for more than 1
year last past a c:qurse of trade by respol;ldent in such knives in commerce between, and among the various. States ot the United States
and in the District of Columbia.
In the course and conduct of said business, respondent is and has
been in competition with other corporations and with. firms a-ild
individ"Uals engaged in the sale and distribution of ]p}ives in commerce between and among the various States of tha United StatE'S
and in the District of Columbia.
PAR. Z. In the course and conduct of its business as described in
paragraph l hereof, respondent sells and has sold to wholesale
dealers, jobbers, and retail dealers certain assortments of lmives so
packed and assembled as to involve the use of games of chance,
gift enterprises, or lottery schemes when sold and distributed to
the purchasing public. One of said assortments is hereinafter
described for the p"Urpose of showing the ~ethod used by respondent,
and is as follows:
This assortment includes a card containing 12 pocket knives and
a push card. Appearing on the face of the push card is the following
legend:
EVERY PUNCH WINS

1¢. TO 81!¢
l'AY WIIA,T TQU PUNCH

FROM liTO 89¢

NOmQHER
EVERY l'LAYER WINS

Said knives are distributed to the purchasing public in accordance
with the foregoing legend and in the following manner:

IMPE'RlAL K.NIIFE COMPANY, INC.

1623

1625

Complaint

The push card bears 12 partially perforated disks on the face of
Which is printed the word "Push." Concealed within each disk is a
number ranging from 1 cent to 39 cents. When the disks are pus.hed
or se~ara'ted ·frmb. the card one of thesa numbers is disclosed. Purr.hasers punching nmnbe~·s 1, 26, 39, etc., pay respectively 1 cen:t, 26
cents, 'M -cents. The purchaser of each punch receives a knife, all of
the knives being 'Of the same retail value. The numbers are effecti-vely
concealed frdrn. the putchasets ahd prospective purchasets 'until the
disks are pushed or separated from the card. The prices of said knives
are thus determined wholly by lot or chance.
The respondent furnishes and has furnished various push cards for
Use in the sale and distribution of its knives by means of a game of
~hafl.ce, gift enterprise, or lottery scheme. The sales plan or method
Involved ih the sale of all of s'aid merchandise by means of push cards
is the same as that hereinabove described, varying only in detail.
. PAn, 3. Retail dealers who purchase respondent's knives directly or
Indirectly expbse .and sell the same to the purchasing public in accordance With the sales pli)-n aforesaid. Respondent thus supplies to and
Places in the hands of others the means of conducting lotteries in the
~ale of its products in accordance with the sales plan hereinabove set
forth. The use by respondent of said sales plan or method in the
sale of its knives and the sales of said knives b~ and through the use
thereof and by the aid of said sales plan or method is a practice of a
sort which is contrary to an established public policy of the Government of the United States.
PAR. 4. The sale of knives to the pur~hnsing public by the method
or plan hereinabove set forth involves a game of chance or the sale
of a chance to procure knives at prices much less than the normal
l'etail price thereof. Many persons, firms, and corporations who sell
Und distribute knives in competition with respondent, as above al~eged, are unwilling to adopt and use said method or any metho~
In-vol~ing a game of chance or the sale of a chance to win something
by chance, or any other method contrary to public policy, and such
competitors refrnin therefrom. Many pet!'lons ate attracted by 'Said
s~Ies plan or method employed by respondent in the sale and dist:t·ibutJon of its knives and in the element of chance in\"olved therein, and
nr·e thereby induced to buy and sell tespondent's knives in prefeten~
to kni'Ves of said competitors of respondent who do not use the same
or ·equinleht methods. The use of said method by res)Jondent because
of said game of 'Chance has a tendency and capacity to, and does,
Unfairly divert trade in commerce bet11.'een and among the various
States of the United States and in the District bf Columbia to t-espondent from its said competitots who do not use the same or equivalent methods, ahd as a result thereof substantial injury is being ahd
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has been done by respondent to competition in commerce between and
among the various States of the United States and in the District of
Columbia.
PAR. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and of re~
spondent's competitors, and constitute unfair methods of competition
in commerce and unfair acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.
REPORT, FINDINGS AS TO THE FACTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 21, 1941, issued, and thereafter served, its complaint in this proceeding upon respondent Imperial Knife Co., Inc., a corporation, charging it with the use of
unfair methods of competition in commerce, and unfair acts and
practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondent's
answer, the Commission, by order entered herein, granted respondent's
motion for permission to withdraw said answer and to substitute
therefor an answer admitting all the material allegations of fact
set forth in said complaint and waiving all intervening procedure and
further hearing as to said facts, which substitute answer was duly
filed in the office of the Commission. Thereafter, this proceeding
regularly came on for final hearing before the Commission on the
said complaint and substitute answer, and the Commission having
duly considered the matter and being now fully advised in the premises, finds that this proceeding is in the interest of the public, and
makes this its findings as to the facts and its conclusion drawn
therefrom.
FINDINGS AS TO THE FACTS

'PARAGRAPH 1. Respondent Imperial Knife Co., Inc., is a corporation organized and doing business under and by virtue of the laws of
the State of Rhode Island, with its office and principal.place of business
located at 14 Blount Street, Providence, R. I. Respondent is now
and for more than 1 year last past has been engaged in the manufacture and in the sale and distribution of knives to wholesale dealers,
jobbers, and retail dealers located at points in the various States of
the United States and in the District of Columbia. Respondent
causes and has caused said knives, when sold, to be transported from
its place of business in the city of Providence, R. I., to purchasers
thereof at their respective points of location in various States of the
United States other than Rhode Island, and in the DistriCt of
Columbia. There is now and has been for more than 1 year last past·
a course of trade by respondent in such knives in commerce between

IMPERIAL KN1FE COMPANY, INC.

1623

1627

Findings

and among the various States of the United States and in the District
of Columbia.
In the course and conduct of said business, respondent is and has
been in competition with other corporations and with firms and individuals engaged in the sale and distribution of knives in commerce
between and among the various States of the United States and in
the District of Columbia.
PAa. 2. In the course and conduct of its business as described in
~aragraph 1 hereof, respondent sells and has sold to wholesale dealers,
Jobbers, and retail dealers certain assortments of knives so packed
and assembled as to involve the use of games of chance, gift enter~rises, or lottery schemes when sold and distributed to the purchaslllg public. One of said assortments is hereinafter described for the
Purpose of showing the method used by respondent, and is as follows:
This assortment includes a card containing 12 pocket knives and
a push card. Appearing on the face of the push card is the following
. legend:
EVERY PUNCH WINS

1¢ to 39¢
PAY WHAT YOU PUNCH
FROM

1¢ to 39¢

NO HIGHER
EVERY PIA YER WINS

Said knives are distributed to the. purchasing public in accordance
With the foregoing legend and in the following manner:
The push card bears 12 partially perforated disks on the face of
Which is printed the word '.'Push." Concealed within each disk is a
number ranging from 1 cent to 39 cents. "When the disks are pushed
or separated from the card one of these numbers is disclosed. Purchasers punching numbers 1, 26, 39, etc., pay respectively 1 cent, 26
cents, 39 cents. The purchaser of each punch receives a knife, all
of the knives .being of the same retail value. The numbers are
effectively concealed from the purchasers and prospective purchasers
Until the disks are pushed or separated from the card. The prices
. of said knives are thus determined wholly by lot or chance.
The respondent furnishes and has furnished various push cards
for use in the sale and distribution of its knives by means of a game
of chance, gift enterprise, or lottery scheme. The sales plan or
lllethod involved in the sale of all of said merchandise by means of
push cards is the same as that hereinabove described, varying only
In detail.
PAa. 3. Retail dealers who purchase respondent's knives directly
or indirectly expose and sell the same to the purchasing public in
accordance with the sales plan aforesaid. Respondent thus supplies
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to and places in the hands of others the means of conducting lotteries
in the sale of its products in accordance with the sales plan herein·
above set forth. The use by respondent o£ said sales plan or method
in the sale of its knives and the sales of said knives by and through
the use thereof and. by the aid of said saws plan or method is a
practice of a sort wllich is contrary to an established public policy
of the Government of the United States.
PAn. 4. The sale of knives to the purchasing public by the method
c-r plan hereinabove set forth involves a game of chance or the sale
of a chance to procure knives at prices much less than the normal
retail p~ice thereof. Many persons, firms, and corporations who sell
and distribute knives in competition with respondent, as above found,
are unwilling to adopt nnd use said method or any method involving
a gatne of ~chance or the sale of a ch9.nce to win something by chance, ·"
or any other method contrary to public policy, and such competitors
1·efrain therefrorn. Many persons are attracted by said sales plan
or method employed by respondent in the sale f!-nd distribution of .
its knives and in the element of chance involved therein, and are
thereby induced to buy and sell respondent's knives in preferenceto
knives of sahl competitors of respondent who do not use the same
or equivalent methods. The use ot said method by respondent because of said game of chance has a tendency and capacity to, and
does, unfairly divert trade in commerce between and among the
various States of the United States and in the bistrict of Columbia
to respondent from its said competitors who do not use the same or
equivalent methods, and as a result thereof substantial injury is
being, and has been, done by respondent to competition in commerce
between and among the various States of the United States and in
the District of Columbia.
CONCLUSION

The aforesaid acts and practices of respondent as herein found
are all to the prejudice and injury of the public and of respondent's
competitors, and constitute unfair methods of competition in com·
merce and unfair acts and practices in commerce within the intent ·
and meaning of the Federal Trade Commission Act.
ORDER TO CEASE AND DESIST

This proceeding ha~ing been heard by the Federal Trade Com·
mission upon the complaint of the Commission and the answer of
respondent, in which answer l'espondent admits all the ruaterial
allegations of :fact set forth in said complaint, and states that it
waives all intetvening procedure and furthe'r hearing as to -said
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facts, and the Commission having made its findings as to the facts
and conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.
It is ordered, That the respondent, Imperial Knife Co., Inc., a
torporation, its officers 1 representatives, agents, and employees, dil'ectly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of pocket knives or any
other merchandise in commerce, as commerce is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:
1. Selling or distributing knives, or any other merchandise, so
Packed or assembled that sales of such knives or other merchandise
to the public are to be made, or may be made, by means of a game
<rf chance, gift enterprise, or lottery scheme.
2. Supplying to or placing in the hands of others push or pull
eards, punchboards, or other lottery devices, either with assortments
of knives or other merchandise or separately, which said push or
Pull cards, punchboards, or other lottery devices are to be used, or
may be used, in selling or distributing said knives or other merchandise to the public.
. 3. Selling or otherwise disposing of any knives or other merchan<hse by means of a game of chance, gift enterprise, or lottery scheme.
It is further ordered, That the respondent shall, within 60 days
~fter service upon it of this order, file with the Commission a report
1
h writing setting forth in detail the manner and form in which it
};as complied with this order.
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ORDERS OF DISl\USSAL, OR CLOSING CASE, ETC.
FRANCO-BELGIAN IMronTING Co., INc. Complaint, August 7, 1940.
Order, June 10, 1941. (Docket 4223.)
Charge: Naming products misleadingly and misbranding or mislabeling as to source or origin, composition, and nature of manufacture of product; in connection with the importation and sale of
rugs.
Record closed, after answer, by the following order:
This matter coming on to be heard by the Commission upon the
record and it appearing that the corporate existence of the respondent has been terminated and the Commission having duly considered
the matter and being now fully advised in the premises.
It is ordered,· That the case growing out of the complaint herein
be, and the same hereby is, closed.
Mr. Randolph W. Branch for the Commission.
Mr. Martin Werner, of New York City, for respondent.
JonN H. RYDER ET AL. Complaint, September 5, 1940. Order,
June 11, 1941. (Docket 4302.)
Charge: Disparaging and misrepresenting competitive products as
copyright infringements, threatening copyright infringement suits
~n bad faith to discourage competitive purchases or dealings, offerIng exclusive rights falsely or misleadingly, and representing product falsely or misleadingly as new and protected by copyright; in
connection with the offer and sale of ready-made advertising copy
and materials, including mats and cuts.·
Dismissed, afU>r answer and trial, by the following order:
This matter coming on for consideration by the Commission upon
the motion of counsel for respondents that the complaint in this
case be dismissed as to John H. Ryder, The Amsterdam Syndicate,
Inc., Deward & Rich, Inc., and Norm Advertising, Inc., upon the
ground of failure of proof and as to corporate respondents Abbott
& Walker, Inc., Bradley Advertising, Inc., Dayton Lee, Inc., Lindsay & Brewster, Inc., Vanderbilt Advertising Agency, Inc., and
~homas Gailord & Reynolds, Inc., on the ground that said corporations have been dissolved and are no longer in existence, and it appearing that on September 26, 1940, the complaint herein was dismissed as to Baids, Inc., Advertisers Exchange, Inc., Boyd-Scott
1631
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Co., Inc., l\IcTee & Co., Inc., Van Tine Features Syndicate, Inc.,
Carr & Lewis, Inc., Clare & Foster, Inc., Hargrace Co., Inc., Namron
Advertising, Inc., and John Smithson Co., Inc.,• and the Commission
having duly considered said motion and the record herein, and being
now fully advised in the premises.
It is ordered, That the complaint herein be, and the same hereby
is, dismissed as to respondents John H. Ryder, The Amsterdam
Syndicate, Inc., Deward & Rich, Inc., and Norm Advertising, Inc.,
upon the ground of failure of proof, and as to respondents Abbott
& Walker, Inc., Bradley Advertising, Inc., Dayton Lee, Inc., Lindsay
& Brewster, Inc., Vanderbilt Advertising Agency, Inc., and Thomas
Gailord & Reynolds, Inc., on the ground that the said corporations
have been dissolved.
Before Mr. Lewis 0. Russell, trial examiner.
Mr. Jay L. Jackson for the Commission.
Mr. Frank H. Foley, of New York City, for John H. Ryder, The
Amsterdam Syndicate, Inc., Deward & Rich, Inc., and Norm Advertising, Inc.
Mr. Louis Fieldman, of New York City, for Baids, Inc., Advertisers Exchange, Inc., Boyd-Scott Co., Inc., McTee & Co., Inc., Van
Tine Features Syndicate, Inc., Carr & Lewis, Inc., Clare-& Foster,
Inc., Hargrace Co., Inc., Namron Advertising, Inc., and John Smithson Co., Inc.
LioHTFoOT ScHULTZ Co., CoNTINENTAL BLADE CoRP., and LAWRENCJ!l
DISTRIBUTING CoRP. Complaint, May 31, 1940. Order, June 26, 1941.
(Docket 4148.)
Charge: Misrepresenting value and quality or retail selling prices
of products; in connection with the manufacture and sale o£ soaps
und soap products.
1 The Commission on September 26, 1940, dismissed the complaint as to certain respondents
b;y the following order :
This matter coming on to be heard b;y the Commission upon the motion and verified
petition ot respondent Advertisers Exchange, Inc., moving the dismissal of the complaint
aa to the respondents, Advertiser& Exchange, Inc., Balds, Inc., Boyd-Scott Co., Inc., McTee
& Co., Inc., Van Tine Features Syndicate, Inc., Carr & Lewis, Inc., Clare & Foster, Inc.,
Hargrace Co., Inc., Namron Advertising, Inc., and John '.l!m!thson Co., Inc., corporations.
for the reason that corporate respondents Balds, Inc., Boyd-Scott Co., Inc., McTee & Co.,
Inc., Van Tine Features Syndicate, Inc., Carr & Lewis, Inc., Clare & Foster, Inc., Hargrace
Co., Inc., Namron Advertising, Inc., and John Smithson Co., Inc., have been dissolved and
are no longer In exl!ltence; and for the reasons that respondent Advertiser• Exchange, Inc.,
18' not engaged In the type of advertising business alleged In the complaint to which the
alleged unfair methods ot competition and unfair and deceptive acts and practices relate,
and that rePpondent Advertisers Exchange, Inc., has not used, and Is not using, the acts,
practices, and methods alleged In the complaint, and that respondent John ll. Ryder has not
exercised any control or direction over or had any lntere~t In respondent AdvertlsPra Exchange, Inc., since lorig perlor to the Issuance of said complaint; and the Commission having
duly considered said motion and verified petition, the exhibits submitted therewith and
the records herein, and being now fully advised In the premises.
It fB ordered, That said motion be, and the same hereb;y Is, granted, and the complaint
herein Is dismissed as to respondents Advertisers Exchange, Inc., Balds, Inc., Boyd-Scott
Co., Inc., McTee & Co., Inc., Van Tine Features Syndicate, Inc., Carr & Lewis, Inc., Clare &
Foster, Inc., Hargrace Co., Inc., Namron Advertising, Inc., and John Smithson Co., Inc.
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Dismissed, after answer and trial, by the following order:
This matter coming on to be heard by the Commission on the
record and upon briefs in support of the complaint and in opposition thereto, and the Commission having duly considered the matter,
and being now fully advised in the premises.
It is ordered, That the complaint herein be, and the same hereby is,
dismissed without prejudice.
· Before Mr. Le'wis 0. Russell, trial examiner.
Air. Merle P. Lyon for the Co.mmission. .
Mr. Milton Dammann and Air. Charles F. Goldberg, of New York
City, for respondents.
MERcK & Co., lNo. Complaint, April5, 1938. Order, July 9, 1941.
(Docket 3373.)
Charge: Discrimination in price in _violation of Section 2 (a) of
the Clayton Act as amended by the Robinson-Patman Act; in connection with the manufacturing, compounding, packaging, bottling,
and selling a line of laboratory, medicinal, analytic, technical, and
Photographic chemicals.
.
Dismissed., after answer, by the following order:
This matter coming on to be heard by the Commission upon recomtnenuation of the Chief Counsel and the Commission having duly
eonsidered the matter and being now fully advised in the premises.
It is ordered, That the complaint herein be, and the same hereby is,
dismissed.
.
Mr. Allen 0. Phelps for the Commission.
Hughes, Richards, Hubbard & Ewing, of New York City, for
respondent.

L. B. PA1TERSON, trading as 'VATCII-MY-TunN SIGNAL Co. Complaint, October 3, 1940. Order, July 9, 1941. (Docket 4331.)
Charge: Advertising falsely or misleadingly as to qualities, properties or results and unique nature of product and earnings or profits
to be made by salesmPn; in connection with the assembling and sale
of an electrical signaling deYice intended for use on automobiles.
Dismissed, aftPr answer and trial, by the following order:
. _This matter coming on to be heard by the Commission and it appearIng tl1at the evidence is not sufficient to sustain the allegations of the
~ompluint, and the Commission having duly considere-d 'the mattet,
ancl being now fully adYised in the prPmises.
It i8 ordered, That the complaint herein he; and the same hereby i!",
dismissed.
Before Mr. William r. Ren•es, tria] examiner.
Jfr. DorwMn R. Divet and M1·. Eldon P. Schrup fort he Commi~sion.
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GoLDING Dnonn::ns Co., INc. Complaint, October 29, 1940. Order,
July 23, 1941. (Docket 4365.)
Charge: Advertising falsely or misleadingly and misbranding or
mislabeling as to quality and properties of products; in connection
with the manufacture and sale of cloth fabrics.
Record closed, after answer, by the following order:
This matter duly came on to be heard by the Commission upon the
record. The respondent in this proceeding was charged in the complaint with falsely representing certain dyed fabrics as being perspiration proof. The fabrics in question were dyed and labeled as
perspiration proof by a third party pursuant to a contract with the
respondent which called for the nse of perspiration proof dyes. In
tests made by respondent one of several colors used by the dyer proved
to be unstable and respondent promptly and voluntarily discontinued
the false representations within approximately 2 months from the date
on which the fabrics were first offered for sale, and sold, and before
the issuance of the Commission's complaint in this proceeding. The
Commission having duly considered the matter and being now fully
advised in the premises.·
It 4 orde1·ed, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
Conunission, should future facts so warrant, to reopen the same and
resume trial thereof in accordai1ce with its regular procedure.
!Ifr. Randolpit lV. Branch for the Commission.
Mr. Sidney Golding, of New York City, for respondent.
KEINER Wn.LIAllfS STAMPING Co. ET AL. Complaint, June 20, 1934.
Order, July 31, 1941. (Docket 2199.)
Charge: Combining and conspiring to suppress competition and
enh~nce prices through container standardization, ~greed price differentials, purchaser classification, agreed freight allowances, abstention from competitive bidding, etc. ; in connection with the manufac- _
ture and sale of cans used for containing and transporting milk, cream,
and ice cream.
Dismissed, after answer, by the following order:
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter, and
being now fully advised in the premises.
It i.9 ordered, That the complaint herein be, and the same hereby
is, dismissed without prejudice.
Mr. Robt. N. McMillen for the Commission.
Mr. Clarence 31. Dinkins and Mr. Nathan B. WilliaTM, of Wash·
ingt.on, D. C., and Mr. George E. Hagenhueh, of Cleveland, Ohio,
for respondents.
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Co. and DR. RzTHoLZ OPTICAL Co. Complaint, June 4, 1937. Order,
August 5, 1941. (Docket 314::f.)
Charge : Misrepresenting pretended regular and special prices and
free services and trial incident to sale, and misrepresenting customer
needs and quality and value of product offered and sold in response
thereto, and business status; in connection with the sale of spectacles
and other optical devices and supplies.
Record closed, after answers and trial, by the following order:
:'his matter coming on to be heard by the Federal Trade Comn:Issio:q upon the record, and the Commission having duly conSidered the matter and being now fully advised in the premises.
It i8 ordered, That the case growing out of the complaint herein
he, and the same hereby is, closed without prejudice to the right of
the Commission, should future facts so warrant, to reopen the same
and resume trial thereof, in accordance with its regular procedure.
Before Nr. 1V. W. Sheppard and Mr. Arthur F. Thomas, trial
e:~::arniners.

illr, S: Bro,qdyne Tertr, II, for the Commission.
Air, B. D. Ritholz, of Chicago, III., for respondents. ·
MoRRis ORENSTEIN, trading as FAIR

DEAL

NOVELTY Co. and FAIR
Order, August

DuL NoVELTY HousE. Complaint, March 11, 1938.
26, 1941, (Docket 3353.)

Charge: Using lottery scheme in merchandising; misrepresenting
as ~o free product, terms and composition; and claiming trade-mark
registration falsely; in connection with the sale of pen and pencil
sets, cigarette lighters, electric lamps, china and silverware, cameras,
clocks; jewelry, cosmetics, bedding, kitchenware, and other articles
of rnerchandise.
Record closed, after answer and trial, by the following order:
This matter coming on to be heard by the Commission upon the
~e?ord, and the Commission having duly considered the matter and
eing now fully advised in the premises, and
It appearing to the Commission that an order to cease and desist
~as . heretofore issued by the Commission against the respondent
.;_e;em on June 30, 1941, in the matter of Morris Orenstein and
bidore Halperin, individually and trading as Wellworth Sales Co.,
ocket 3470,1 and
h It.further appearing that by the terms of said order the respondent
/re1n was prohibited individually from engaging in acts. and pracIces similar to those charged in the complaint herein;
It is ordered, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
~

.,., ante, p. 40:1.
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Commission, should future facts so warrant, to reopen the sume and
resume trial thereof in accordance with its regular procedure.
Defore Mr. Randolph Preston, trial examiner.
Mr. D. 0. Dr.cniel for the Commission.
Nash & Donnelly, of Washington, D. C., for respondent.
U. S. IIoFHI.AN MAcmNERY ConP. Complaint, February 9, 1938.
Order, September 19, 1941. (DockE-t 3330.)
Charge: Discriminating in price in violation of Section 2 (a) of
the Clayton Act, as amended by the Robinson-Patman Act; in connection with the manufacture and sale of pressing machines.
Dismissed, after answer and trial, by the following order:
This matter coming on to be heard by the Commission upon the
complaint of the Commission, the answer of the respondent, briefs
of counsel for the Commission and for the respondent, and oral
argument in support of, and in opposition to the allegations of the
complaint, and the Commission, having duly considered the same
and the record, and being now fully advised in the premises.
It i8 ordered, That the complaint herein be, and the same hereby
is, dismissed.
Defore Mr. Ed-ward E. Reardon, trial examiner.
Mr. Fletcher G. Oohn for the Commission.
Semmes, Bo-wen & Semmes, of Baltimore, Md., for respondent.
Co.1 ET .AL. Complaint, May 22, 1940. Order~
September 19, 1941. (Docket 4139.)
Charge: Combining and conspiring to suppress, hinder, and lessen
competition, through agreements of respondent bakeries, respondent
labor unions, and respondent officers and members thereof, to limit
channels of distribution and eliminate peddlers and independents,
etc., in the Omaha, Nebr. and Council Bluffs, Iowa trade area; in
eonnection with the manufacture and sale of bread and other bakery
products.
Dismissed, after answers and trial, by the following order:
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter, and
being now fully advised in the premises.
It i8 ordered, That the complaint be, and the same hereby is
dismissed.
Defore Mr . .lliles J. Furnas, trial examiner.
Mr. 1Vm1 T. Ohantland for the Commission.
Simpson, 1'lwcher & Bwtlett, of New York City, for General
Baking Co.
GENERAL BAKING

1
Error In joining such respondent as General Baking Corporation Instead of General
Baking Company was corrected by stipulation In the record.
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Mr. John C. Grover, of Kansas City, Mo., :for Interstate Bakeries
Corp.
Mr. llarold D. LelJ!ar, of Omllha, Nebr., :for P. F. Petersen
Baking Co.
Gross & Craw'ford, of Omaha, Nebr., for Charles '\V. Ortman,
Charles G. Ortman, and Lawrence F. Ortman.
..l!r. Louis T. Oarnazzo and 1lfr. David D. 1Veinberq, of Omaha,
N'ebr., for General Drivers Union, Local No. 554 of the lnternatior.al
Brotherhood of Teamsters of Omaha and its officers and members.

THOMAS J. MoNAHAN, trading as M~NAIIAN's BAKERY ET .AL.
Complaint, May 24, 1940.. Order, September 19, 1941. (Docket
1140.)
Charge: Combining and conspiring to suppress, hinder, and lessen
competition, through agreements of respondent bakeries, respondent
labor unions, and respondent officers and members thereof, to limit
channels of distribution and eliminate peddlers and independents,
etc., in the Minneapolis trade area; in connection with the manufacture and sale of bread, pastries, cakes, and other bakery products.
Dismissed, after answers and trial, by the following order:
This matter coming on to be heard by the Commission upon the
:re~ord, and the Commission having duly considered the matter, and
be1ng now fully advised in the premises.
·
_It iY ordered, That the complaint be, and the same hereby is,
dismissed.
Before Mr. llliles J. Furnas, trial examiner.
Mr. lVm.. T. Chantland for the Commission.
Mr. John E. J(atz;rru;n"ek, of Little Falls; Minn., for Thomas J.
Monahan and William Blaseck.
Mr. R. H. Fryberger, of Minneapolis, Minn., for Zin.smaster
Baking Co.
'Van Fossen & Van Fossen, of Minneapolis, 1\Iinn., for Egekvist
Bakeries, Inc.
.
Kingman, Oros.~, J.forley, Cant & Taylor, of Minneapolis, !.finn.,
for Regan Brothers Co.
Gu.esmer, Carson & },facGregor, of Minneapolis, Minn., for
Gladness Bakeries, Inc.
,.... Smith & Callahan, of Minneapolis, Minn., for John Karalis, Fred
~aralis, and Demetrius Karalis.
lllr. Daniel J. Uhrig, of Chicago, Ill., for Purity Baking Co.
'h Mr. Georqe Faunce, Jr., of New York City, for Continental
~nking Co.
Mr. John E. Tappan, of Minneapolis, Minn., for Excelsior Baking Co.
L Gainsley, Goldstein & Levitt, of Minneapolis, Minn., for Peoplesehman Baking Corp. and , Independent Grocer Baking Co., Inc.
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Mr. Hccrold N. Rogers, of Minneapolis, Minn., :for Emrich Baking
Co.
Durham&, Swa:n.<!on and llfr. Harold L. Hoffnwn, of Minneapolis,
Minn., :for Rafert Baking Co.
Mr. D. E. LaBelle, of Minneapolis, Minn., for James T. McGlynn·
Mr. Nathan Kaufman, of Minneapolis, Minn., for North Side
Baking Co., Inc.
Mr. Gilbert E. Oarlson and Mr. Thomas 0. Kachelmacher, of
Minneapolis, Minn., for Bakery Cracker, Pie & Yeast Wagon Drivers'
Union Local No. 289 and its officers and members.
HARRY BERMAN, !No., and MoRRis GoLDRING. Complaint, Noverober 16, 1940. Order, September 19, 1941. (Docket 4380.)
Charge: Advertising falsely or misleadingly as to "manufacturer's
advertising sale," special or limit~d offers, maker, guarantee, pricer
value, qualities, etc.; in connection with the sale of fountain pens.
Record closed, after answer and trial, by the following order:
This matter coming on to be heard by the Commission upon the
record, and it appearing that the respondent Harry Derman, Inc.,
did not engage in the advertising and sales practices as charged in
the complaint and that the whereabouts of respondent Morris Gold·
ring cannot be ascertained, and the Commission having duly considered the matter and being now fully advised in the premises.
It i8 ordered, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
Commission, should future facts so warrant, to reopen the same and
resume trial thereof in accordance with its regular procedure.
Defore Mr. Miles J. Furnas, trial examiner.
Mr. DeWitt T. Puclcett for the Commission.
Mr. William B. Wolf, of Washington, D. C., for respondents.
GLOBE-UNION, INo. Complaint, April23, 1940. Order, September
23, 1941. (Docket 4103.}
Charge : Discriminating in price in violation of Section 2 (a} of
the Clayton Act as amended by the Robinson-Patman Act; in connection with the manufacture and sale of radio tone and voluroe
controls.
Record closed, a:fter answer, by the following order:
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter and
being now fully advised in the premises.
It i8 ordered, That the complaint herein be, and the same hereby is,
dismissed.
Mr. P. 0. [{olinski for the Commission.
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Lecher, Michael, Whyte &: Spohn, of Milwaukee, Wis., for
respond~nt.

A. J. GoFORTH. Complaint, December 29, 1939. Order, September
25, 1941. {Docket 3980.)
?harge: Advertising falsely or misleadingly as to qualities, properties, or results of products, and testimonials; in connection with
the sale of various medicinal preparations concocted from herbs.
Record closed, after answer and trial, by the following order:
This matter coming on to be heard by -the Commission upon the
re:ord, and the Commission having duly considered the matter and
being now fully advised in the premises.
It is ordered, That the case growing out of the complaint herein
be, and the same hereby is, closed without prejudice to the right of
the Commission, should the. facts so warrant, to reopen the same and
resume trial thereof in accordance with its regular procedure.
Before Mr. Jl,files J. Furnall, trial examiner.
Mr. Gerard A. Rault for the Commission.
Mr. Sccnford W. Brown and Mr. J. Walter Haynes, of Asheville,
N. C., and Price, Price & Garland, of Johnson City, Tenn., for
respondent.
S D. J. EASTERLIN, trading as D., J. EASTERLIN & Co. Complaint,
eptember 8, 1941. Order, September 25, 1941. (Docket 4587.)
b Charge: Arranging buyer allowance or concession in lieu of full
rok.erage or compensation to respondent broker; in violation of
p8ectiOn 2 (c) of the Clayton Act, as amended by the Robinson·
atman Act; in connection with the sale of rice.
· ·
Dismissed, after answer, by the following order:
'
th This matter coming on for consideration by the Commission; ~nd
e Commission having duly considered the matter, and being now
.fu lly advised in the premises.
.It ~ordered, That the complaint herein be, and the same hereby is,
.dIsmissed.
· Mr. A. W. DeBirny for the Commission.
.
<

liAnom S. BANKs, trading as CrviL EMPLOYEES TRAINING SERviCE.
Complaint, October 4, 1940. Order, October 1, 1941. (Docket 4333.)
. Charge: Misrepresenting government recommendation and connec.;Ion, and opportunities, incorporation, success, etc;, and advertising
~lsely or misleadingly as to unique nature of business, etc.; in connection with the sale of courses of study and instruction intended for
Preparing students thereof for examinations for certain civil service
Positions.
Re~ord closed by the following order :
1
This matter coming on to be heard by the Commission upon the
record, and it appearing that the business formerly conducted by the
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respondent under the name Civil Empl~yees Training Service has
been discontinued and abandoned, that the present address of the
respondent is unknown and upon diligent inquiry cannot be ascertained, and that service of the complaint in this proceeding cannot
be had upon the respondent as required by law, and the Commission
having duly considered the matter and being now fully advised in the
premises.
It is orde.red, That the case growing out of the complaint herein be,
t.::td the same hereby is, closed without prejudice to the right o£ the
Commission, should future acts so warrant, to reopen the same and
resume trial thereof in accordance with its regular procedure.
Mr. Merle P. Lyon for the Commission.
INTERSTATE BAKERIES CoRP. ET AL. Complaint, September 28,
1939. Original order, February 6, 1941.. Docket 3900, 32 F. T. C.
694. Modified order, June 9, 1941.' Order vacating modified order,
etc., October 6, 1941.
Charge: Coercing and intimidating, and combining or conspiring
to monopolize sale and distribution through employer-labor excluding
agreements; in connection with the manufacture and sale of bakery
products in the Des Moines, Iowa trading area.
Modified cease and desist order 1 in this case was vacated and complaint dismissed by the following order:
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter and
being now fully advised in the premises.
It is ordered, That the modified order to cease and desist issued by
the Commission on June 9, 1941, be, and the same hereby is, vacated
and set aside.
1 The modified order, omlttlng preamble, and usual provision re compliance, was a~
follows:
It u or&eretl, That paragraphs 1, 2, 3, and 4 of the order to cease and desist heretofore
lssu"d on February 6, 1941, be and the same are hereby modified so as modified they are:
1. Entering Into or carrying out, or enforcing or attempting to enforce, by any method or
means, any agreement or understanding the purpose or el'lect ot which Ia to hinder or
prevent any bakery, dealer, or route man from purchasing bread, pastry, cakes, or other
bakery products In said commPrce tor rPsale In the trade area In and around Sioux City,
Iowa.
2. Entering into or carrying out, or enforcing or attempting to enforce, any agreement
or understanding the purpose or el'lect of which Is to prevent any bakery, dealer, or route
man In the trade area In and around Sioux City, Iowa, from selling bread, pastry, cakes, or
other bakery products In said commerce.
3. Entering Into or carrying out any agreement to clasRI!y dealers tor the purpoRe or
with the el'lect of hindering or preventing any dealer or any class of dealers in and around
Sioux City, Iowa, from obtaining bread, putry, cakes, or other bakery products In 11ald
commerce for resale.
4. U11lng of threats or other coercive methods pursuant to any arreement or understandIng with each other or with others to prevent any bakery or dealer or route man In the trade
area In and around Sioux City, Iowa, from purchasing and receiving or selling and delivering
bread, pastry, cakes, or other bakery products In Bald commerce.
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It is further ordered That the complaint be, and the same hereby
is, dismissed.
'
Before Mr. John L. Hornor, trial examiner.
Mr. Floyd 0. Oollins for the Commission.
( Mr. John 0. Grover, of Kansas City, Mo., for Interstate Bakeries
Corp.
Mr. George Faunce, Jr., and Mudge, Stern, Williams & Tucker, of
New York City, for The Continental Baking Co.
Mr. Frank J. Margolin, of Sioux City, Iowa, for The Sioux City
Bakery.
Sif! ord & lVadden, of Sioux City, Iowa, for Metz Brothers Baking
Co., Fred lV. Lenhardt, and Jake Schindler.
Mr. DonaldS. Peter, of Sioux City, Iowa, for Emil A. Madsen.
Air. George 111. Paradise, of Sioux City, Iowa, for Anthony Pages.
Mr. John W. Keane, of Sioux City, Iowa, for Local No. 383 of the
Chauffeurs, Teamsters, and Stablemen and Helpers Union and the
officers and members thereof.
SUPREME BAKING Co. ET AL. Complaint, January 24, 1940. Order,
October 6, 1941. (Docket 3999.)
Charge: Combining and conspiring to suppress, hinder, and lessen
competition and limit channels of distribution, in the Des Moines,
Iowa, trade area, through agreements of respondent bakeries, respondent labor unions, and respondent officers and members thereof; in
connection with the manufactnre and sale of bread and other bakery
Products.
Dismissed, after answers and trial, by the following order:
'l'his matter coming on to be heard by the Commission upon the record, and the Commission having duly considered the matter and being
:now fully advised in the premises.
.It ia ordered, That the complaint be, and the same hereby is, disl'llissed.
.
Before Mr. John L. Horrwr, trial examiner.
lltr. Floyd 0. Oollins for the Commission .
. Oomfort, (Jomfort & Irish, of Des Moines, Iowa, for Supreme Daklllg Co.
C lllr. George Fmmce, Jr., of New York City, for Continental Baking

o.

Air. Frazor T. Edmondson, of Dallas, Tex., for Colonial Baking Co.
lllr. John 0. Grover, of Kansas City, :Mo., for Interstate Bakeries

Corp.
I 41r. John Oonnolly, Jr., and Mr. Irvin Schlesinger, of Des Moines,
owa, Rnd Mr. Jo.9eph A. 'Padway, of Washington, D. C., for Bakery
8
al<>F>men's Union, Local No. 356 and its officers and members. · '
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THE PARADISE Co.~ ALBERT L. DrssoN, SYLVAN D. HEININGER, MARTII.A
A. BoEING, LETA M. CLANTON, and G. G. GRANT. Complaint, August
25, 1937. Order, October 10, 1941. (Docket 3213.)
Charge: Offering false and misleading puzzle prize contests as inducements to purchase, and misrepresenting business status, personnel, etc.; in connection with the sale of cosmetics, toilet preparations,
and kindred products.
Record closed, after answer and trial, by the following order:
This matter coming on for consideration by the Commission upon
the record, and it appearing that the Commission, on June 12, 1941, in
the matter of Thomsen-King & Co., Inc., et al., issued its order to cease
und desist,t which order has now becop1e final, and which order prohibits all the violations of law alleged in the instant case, and the Cornmission having duly considered the matter and being now fully ad vised
in the premises.
It is ordered, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
Commission, should the facts so warrant, to reopen the same. and
resume trial thereof in accordance with its regular procedure.
Before Mr. lVilliam 0. Reeves and Mr. Robe1•t S. Hall, trial exami·
ners.
Mr. Har-ry D. Michael, Mr.l!:arl J. Kolb, and lJ!r. Jesse D. Kash fol'
the Commission.
Mr. Lewis F. Mason, of Chicago, Ill., for Albert L. Bisson.
NANNETTE, INc., JAMES 1\f. 'VoooMAN, and 'VIILIAl\I J. LARSOl'i·
Complaint, September 4, 1937. Order, October 10, 1941. (Docket

3223.)

Charge: Offering and using pretended puzzle prize contests and
misrepresenting standing and quality of product and prices and
values; in connection with the sale of cosmetics, toilet preparations,
and kindred products.
·
Record closed, after answer and trial, by the following order :
This matter coming on for consideration by the Commission upon
the record, and it appearing that the Commission, on June 12, 1941,
in the matter of Thomsen-King & Co., Inc., et al., issued its order to
cease and desist,t which order has now become final, and which order
prohibits all the violations of law alleged in the instant case, and
the ·commission having duly considered the matter and being noW
fully advised in the premises.
It is ordered, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
I

Bet

Gflh,

p. 126.
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.
hiSslon, should the facts so warrant, to reopen the same and
resume trial thereof in accordance with its regular procedure.
Defore Mr. Artltur F. Th071Ul.Y and Mr. Edward E. Reardon, trial
€:!:a miners.
]If r. Jay L. J aekson for the Commission.
Mr. Lewi_'l F. Mason, of Chicago, III., for respondents.

~Ul'ER FRANKLIN Co., GLENN TATE, and l\1. L. HoLLAND. Com1
paint, September 28,1938. Order, October 10, 1941. (Docket 3613.)
Charge: Offering false and misleading puzzle prize contests; in
connection with the sale of cosmetics, toilet preparations, and kindred
Products.
Re~<;>rd closed, after answer and trial, by the following order:
tl Tins matter coming on for consideration by the Commission upon
. te recoru, and it appearing that the Commission, on June 12, 1941,
lll the matter of Thomsen-King & Co., Inc., et al., issued its order to
~ease and desist,1 which order has now become final, and which order
~rohibits all the violations of law alleged in the instant case, and the
o~mission having duly considered the matter and being now fully
a VI seu.1 ln
•
the premises.
1
t i.'i m·de1'ea, That the case growing out of the complaint herein be,
~:d th~ ~arne hereby is, closed without prejudice to the right of the
nmusswn, should the facts so warrant, to reopen the same and
re~ll!e trial thereof in accordance with its regular procedure .
.J efore ilir. Randolph Preston, trial examiner.
Ifr. Jesse D. K ash for the Commission.
Jllr. Lewi.<J F. Mason, of Chicago, Ill., for respondents:

d

RrmiAJID E. 'Wnn:AMS, ET A.L. Complaint, June 24, 1939. Order,
ctober 10, 1941. (Docket 3833.)
. ·Charge: Concertedly or ·cooperatively offering false and misleadl~g puzzle prize contests, using lottery scheme in merchandising and
: ~ertising falsely or misleadingly as to qualities, properties or result'3,
18
a~d special prices; in connection with the sale of. cosmetics and
0 ~~r toilet
preparations.
~e~rd closed, after answer apd trial, by the following order:
th his matter coming on for consideration by the Commission upon
'i e record, and it appearing that the Commission, on Jun~ 12, 1941,
n the matter of Thomsen-KiniY & Co., Inc., eta}., issued its order to
~en~e. a~d desist,1 which order has now become final, and which order
c~~}ts. all the violations of law alle~ed in the instant case, and the
advi 1S.:10n having duly considered tne matter and being now fuJJy
---sed ln the premises.
'sIll! ante,- p, 126.
0
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It is ordered, That the case growing out of the complaint herein be,
and the same hereby is, closed without prejudice to the right of the
Commission, should the facts so warrant, to reopen the same anu
resume trial thereof in accordance with its regular procedure.
Before Mr. Rarulolph Pre.Yton, trial examiner.
Mr. Curtis 0. Shears for the Commissi'on.
Mr. Richard E. 1Villiams, of Des Moines, Iowa, and Jfr. John A.
Nash, of Chicago, Ill., for respondents.
THE BRIARWOOD ConP. O:lmplaint, December 4, 1934. Original
order, February 20, 1935. Docket 2255,20 F. T. C. 170. Order vacating, etc., October 16, 1941.
Charge: Advertising falsely or misleadingly as to nature of product; in connection with the manufacture and sale of smoking pipes.
Stipulation as to the facts, findings as to the facts and conclusion
and part of the order to cease and desist in this case were vacated
and set aside by the following order :
This matter coming on to be heard by the Commission upon the
motion of the Commission's Chief Counsel to vacate and set aside
the stipulation as to the facts approved by the Commission in this
matter on February 15, 1935, the findings as to the facts and conclusion, and the order to cease and desist heretofore issued in this
proceeding on February 20, 1935, and counsel for the respondent
having consented to the granting of said motion with certain rese.rvations and the Commission having duly considered said motion,
the consent of counsel for respondent and the record herein and being
now fully advised in the premises.
It is ordered, That the stipulation of facts approved by the Commission on February 15, 1935, the findings as to the facts and conclusion, and the order to cease and desist heretofore issued in this
proceeding on February 20, 1935, with the exception of that portion
of the order to cease and desist dismissing the charges contained in
the Commission's complaint as to respondent's corporate and trade
name, be, and they hereby are, vacated and set aside.
Mr. Gerard A. Rault for the Commission.
Mr. William H. Rosenfeld, of Cleveland, Ohio, for respondent.
DEAN LADn Kromm, trading as PYROIL Co. Complaint, May 24,
1940. Order, October 21, 1941. (Docket 4141.)
Charge: Advertising falsely or mi!?leadingly as to economy and
qualities, properties or results of product; in connection with the
manufacture and sale of a preparation known as "Pyroil," designed
for addition to motor fuels and lubricants.
Record closed, after answer and trial, by the following order!
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter, and
being now fully advised in the premises.
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lt is ordered, That the case growing out of the complaint herein
he, and the same hereby is, closed without prejudice to the right of
the Commission, should future :facts so warrant, to reopen the same
and resume trial thereof in accordanee with its regular procedure.
Before Mr . .Arthur F. Thonws, trial examiner.
Afr. R . .A. McOuat for the Commission.
Nash & Donnelly, of Chicago, Ill., for r~spondent.

T:m~: CELoTEx CoRP. Complaint, November 22, 1939. Order, October 28, 1941. (Docket 3957.)
Charge: Acquiring stock of competitor in ·violation of Section 7
of the Clayton Act; in connection with the manufacture and sale of
~tructllral insulation and acoustical material and products, including
fiber and gypsum products.
Dismissed, after answer, by the following order:
This matter coming on to be heard by the Commission upon the
record, and the Commission having duly considered the matter and
being now fully ad vised in the premises.
. l t i8 ordered, That the complaint herein be, and the same hereby
Js, dismissed.
Mr. Everett F. Haycraft for the Commission.
Mr. Lowell B. ll!a8on and Oovington, Burling, Rublee, Acheson&:
Shorb, of Washington, D. C., and Pam, Ilurd & Rewhmann, of Chi<'ago, Ill., for respondent.
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STIPULATIONS 1
DIGEST OF GENERAL STIPULATIONS OF THE FACTS
AND AGREEMENTS TO CEASE AND DESIST 2

S 2839, 8 Garden Hose-C.omposition, Qualities, and Comparative Merits.-

e~rs, ·Roebuck & Co., a corporation, operating a number of catalog
lnall order houses and conducting a large number of retail stores

throughout the United States, sold and shipped merchandise, including
]garden hose, :from its several places of business to purchasers thereof
ocated in States other than that in which such shipments have their
origin, in competition with other corporations and with individuals,
firms, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods of
competition in commerce as set forth therein.
'
.
The term "ply," when used alone or only in connection with a
~tunber or numeral as descriptive of garden hose, is understood by
6
trade and purchasing public to refer to a hose having incorporated therein a layer or a designated number of separate layers of
cotton duck, as distinguished from braided fabric.
Sears, Roebuck & Co., in connection with the offering for sale, sale,
~r distribution of its · garden hose in commerce, as commerce is
d e~ned by the Federnl Trade Commission Act, agreed to cease and
eslst forthwith from:
; 1· The use of the term "3-ply" as descriptive of garden hose which
~~not constructed of three layers of cotton duck; and from the use of
~'ply" either alone or in connection with a designated numlF
radt or false and mlslead!pg advertising et1pulatlons etrected through the Commission'•
'l'~ and periodical division, see p. 1715 et seq.
l>erlo~ dfgests published herewith cover those accepted b;y the Comml&slon durlog the
ntge covered by this volume, namely, ;June 1, 1941, to October 31, 1941, inclusive.
foun~~ of Previous stipulations of this character accepted by the Commission may be
'
' ·
• I n vola. 10 to 32 ot the Commission's decisions.
ltlpu~ the Interest of brevity there Is omitted from the publl8hed digests of the publlHhed
ease tiona agreements under which the stipulating respondent or respondents, as the
or 1 :a;y be, agree that, sbou!.d such stipulating N'tlpondent or r!'spon<lents ever resume
bJ ~ ulge In any of the practi()('S, methods, or acta In quPstlon, or In event of Issuance
111 lnommlsslon of complaint and Institution of formal proceedings agRinAt rpspondent,
<'elved the stipulation provided, such stipulation and agreement, If relevant, may b~ reor tb In aucb· proceedings as evidence ot the prior use by the rPspondent or respondents
1 Ne methods, acts, or practices herein referred to.
ot released until .Septembo>r 2S, 1941.
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her or numeral so as to import or imply or the effect of which tend;;.
or may tend to convey the belief to purchasers that said garden hose
contains the indicated number of plies, each ply consisting of a separate layer of cotton duck. If the hose has incorporated therein one
or more braided reinforcements, and the word "ply" is used to refer
to the braided reinforcement in said hose, then in such case, the word
"ply" shall be immediately accompanied by the word "braided"
printed in equally conspicuous type so as to indicate clearly that tbe
ply in said hose is braided;
2. Stating or representing that the construction of its said hose i~
superior in the matter of strength, toughness, and serviceability to
other hose of similar construction sold in competition therewith.
(l\fay 16, 1941.)
3130. Cast Iron Soil Pipe, Pipe Fittings, Etc.-Manufacturers.-,V, Jl.
Kirkland, Almeda H. Kirkland, and Elsie K. Weatherly, copartners,
who, from 1934 until the latter part of 1940, were engaged unqer the
firm name and style "W. H. Kirkland Company," in the sale and
distribution of cast iron soil pipe and pipe fittings and other allied
products in interstate commerce, in competition with other partnerships and with individuals, firms and corporations likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth therein.
W. H. Kirkland, Almeda H. Kirkland, and Elsie K. Weatherly, in
connection with the offering for sale, sale, or distribution of their
products in commerce, as commerce is defined by the Federal Trade
Commission Act, agreed they and each of them will cease and desist
forthwith from the use in their advertisements and advertising matter
or in any other way of the word "Manufacturers" or the word "Manufactured" to identify the business conducted by them, and from the
use of the word "Manufacturers" or the word "Manufactured" or anY
other word or words of similar import or meaning so as to impmt or
imply or the effect of which tends or may tend to convey the .erro·
neous belief to purchasers or prospective purchasers that they make
or manufacture the products offered for sale or sold by them or that
they actually own and operate or directly and absolutely control th~
plant or factory in which said products are made or manufactured:
(June 3, 1941.)
3141,1 Shoes-Qualities, Properties, or Results.-,Veyenberg Shoa
Manufacturing Co., a corporation, engaged in the manufacture, sale,
and distribution of shoes, one line of which is sold under the na.ffie of
"Massagic," in interstate commerce, in competition with other corpo1 Stipulations 3131 to 3140, Inclusive, were accepted May 21, 1!141, and v•lll be found In
vol. 32 at pp. 1734-1740.
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~·ations, individuals, firms, and partnerships likewise engaged, entered
Into the followin(J' a(l'reement to cease and desist from the alleged
unfa1r
. methods of"'competition
"'
in commerce as set forth therein.
. Weyenberg Shoe Manufacturing Co. in connection with the sale and
distribution of its products in commerce, as defined by said act, agreed
to cease and desist :from~
1. The use of words or phrases, statements or representations, so
as to import or imply, or the effect of which tends, or may tend, to
convey the belief to purchasers that "M:assagic" shoes massage the
feet; that the said shoes produce "massaging resilience"; or that said
~hoe "exercises and massages the foot";
2. The use of words or phrases, statements or representations, so
as to import or imply, or the effect of which tends, or may tend, to
c~nvey the. belief to purchasers that the wearing of ''l\fassagic" shoes
'Will cause callouses to vanish;
3. The use of words or phrases, statements or representations, so
as to import or imply, or the effect of which tends, or may tend, to convey the belief to purchasers that said shoes will keep feet young.

(~une 4, 1941.)

•

3142. Monuments or Memorials-Qualities.-Melrose Granite Co., a

<·orporation, engaged in the saJe and distribution of granite monuments or memorials in interstate commerce, in competition with other
f:Ol'porations and with individuals, firms, and partnerships likewise
t>ngaged, entered into the following agreement to cease and desist fro.m
the all~'ged unfair methods of competition in commerce as set forth
therein.
Melrose Granite Co., in connection with the sale or offering for sale
of its monuments or memorials in interstate commerce as defined by
the Federal Trade Commission Act, agreed forthwith to cease and •
desist from representing, by the use of the word "eternal" or any
other word or words of similar import or meaning or in any other
lnanner; that its mon11ments or memorials are everlasting or will
enfiure forever. (June 4, 1941.)
!3143. Men's Neckties and Mufflers-Composition and Hand Made.-Beau
llrummell Ties, Inc., also trading as Weisbaum Bros., Brower Co.,
n corporation, engaged in the sale and distribution of men's neckties
Hnd mufflers in interstate commerce, in competition with other corPorations and with individuals, firms, and partnerships likewise engaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
t.her£>in .
. Bl\au Brummell Ties, Inc., in connection· with the sale and distrihu~on of its neckties and .muftlers in conunerce as defined by the Federal
rade Commission Act, agreed forthwith to cease and desist from:
1. The use of thl:' words "silk," "Pure Dye," or any other word or
\\'ords connoting silk, to designate or describe a product which is not
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composed of silk. If the product is composed in part of silk and in
part of fibers or material other than silk, and the word "silk" or other
silk connoting word is used properly to describe such silk contentr
then the word "silk" or other silk connoting word, whenever used,
shall be immediately accompanied by some other word or words
printed in equally conspicuous type so as to accurately designate each
constituent fiber or material of which the product is composed, in
the order of its predominance by weight, beginning with the largest
single constituent.
2. Selling or offering for sale any silk product which contains anY
metallic weighting without full and nondeceptive disclosure in or
on the labels, tags, or brands attached to the merchandise and in the
invoices and all advertising matter, sales promotional descriptions or
representations however disseminated or published, of the presence of
such metallic weighting together with the proportion or percentage
thereof, as for example, "Silk with 50% Metallic Weighting" or "Silk
Weighted up to 50%," with the word "weighting" and the percentage·
thereof printed in type equally conspicuous as the word silk.
3. Advertising, branding, labeling, invoicing, selling, or offering
for sale products composed in whole or in part of rayon without
clearly disclosing, by the use of the word "rayon," the fact that such
products are composed of or contain rayon; and, when a product is
composed in part of rayon and in part of fibers or materials othet·
than rayon, from failing to disclose each constituent fiber, in the
order of its predominance by weight beginning with the largest single
constituent, in immediate connection or conjunction with and in type
equally conspicuous as the word "rayon".
4. Concealing labels or tags, descriptive of the fibt>r content of peckties composed in whole or. in part of rayon, within such ties; or failing to attach such labels or tags to said ties in such a manner as to
reveal, clearly and discernibly, the descriptive matter appearing
thereon.
5. Representing, directly or inferent.iaUy, that neckties made or
constructed wholly or partially. with or by machines are "Made by
Hand" or are hnnd made. (June 5, 1941.)
, 3144. Smoking Tobacco and Cigarettes-Domestic as ·Foreign. and
Unique.-International Tobacco .Co. of All).erica, Inc:, a corporation
engaged in the sale and distribution of smoking tobacco and cigarettes in interstate commerce, in competition with other corporations
and with individuals, firms, and partnerships likewise engaged, entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
t.herein.
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Int-ernational Tobacco Co. of America, Inc., in connection with the
sale and distribution of its products in commerce, as defined by said
act, agreed to cease and desist from :
1. The use of the words or phrases ''London," "English," "A Product of Peter Jackson (Overseas) Ltd., 217 Piccadilly, London, W."
or other words or phrases, so as to import or imply or the effect of
which tends or may tend to convey the belief to purchasers that said
Products are made or manufactured in England or any country other
than the United States of America.
2: Representing, directly or inferentially, that its cigarette tips,
~es1gnated "filter tip" represent an original or revolutionary principle
In cigarette tips, or that its cigarettes are the only cigarettes that
have so-called "filter tips." (June 5, 1941.)
."3145. Monuments or Memorials-Qualities.-Rock of Ages Corpora- .
hon, a corporation, engaged in the sale and distribution of granite
monuments or memorials in interstate commerce, in competition with
ot.her corporations and with individuals, firms, and partnerships like~lse engaged, entered into the following agreement to cease and deSist from the alleged unfair methods of competition in commerce as
'
set forth therein.
. Rock of Ages Corporation in connection with the sale and distribution of its products in commerce, as defined by said act, agreed to
cease and desist from the use of the words or phrases "everlasting,"
"endures forever," "impervious to the rigors of time and the elements," "throughout the ages," "eternal beauty," or any other words
or phrases of similar import or meaning in its advertising, certificates
of guarantee or otherwise, so as to import or imply or the effect of
Which is to cause or may cause the belief or impression that its said
monuments or memorials are everlasting or will endure forever.
·(June 6, 1941.)
. 3147.1 Hair Preparations-Qualities and History.-Cliff Edwards, an
Individual, engaged in conducting a business under the trade name
1
'Cli:ff Edwards Hair-Way," said business consisting of the sale and distribution of two certain preparations for the hair, one designated
"Cliff Edwards No.7" and the other "Cliff Edwards No. 11" in inter·state commerce, in competition with other individuals and with firms,
Partnerships and corporations likewise engaged, entered into the fol"lowing agreement to cease and desist from the alleged unfair methods
of competition in commerce as set forth therein.
Cliff Edwards, in connection with the advertisement, offering for
sale, sale, or distribution of his hair preparations, or other similar
Preparations, in commerce, as commerce is defined by the Federal
Trade Commission Act, agreed to cease and desist forthwith from the
Use of any statement or representation, pictorially or otherwise, · ·'
1

Stipulation 3146 was accepted on May 26, 1941, and will be found In vol. 82 at p, 1741.
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1. That said preparations or any thereof, will cause hair to grow or
in any way aid in growing hair on a naturally bald head.
2. That the said preparations, or either thereof, are new in the sense
that they consist of ingredients other than such as have been long
recognized for use in scalp treatments.
3. That the said preparations were created by a prominent cosmetologist and derm,atologist. (June 9, 1941.)
3148. Paints, Etc.-Earnings or Pro:fi.ts.-The Adams Paint Co., a
corporation, engaged in the sale and distribution of paints and related
products in interstate commerce, in competition with other corporations and with individuals, firms, and partnerships likewise engaged,
entered into the following- agreement to cease and desist fr.om the alleged unfair methods of competition in commerce as set forth therein.
The Adams Paint Co. in connection with the sale and distribution of
1ts products in commerce, as defined by said act, agreed to cease and desist from, representing that the usual and customary earnings or profits
to be derived from the sale thereof by salesmen or agents are larger
than and in excess of the usual and customary amounts actually so
earned under normal conditions in the due course of business, or that.
salesmen or agents or others can, within a specified period of time, make
profits or earnings which are in excess of the average net profits or
earnings which have theretofore been consistently made in like periods
of time by its active and full-time agents or salesmen in the ordinary
and usual course of business and under normal conditiosn arl.d
circumstances. (June 9, 1941.)
3149. Candy-Lottery Schemes.-John J. Whelan, an individual,
trading as 'Whelan Candy Co., and as The 'Whelan Co., engaged in the
sale and distribution of candy and other merchandise in interstate
commerce, in competition with other individuals, and with corporations, firms, and partnerships likewise engaged,· entered into the fol·
lowing agreement to cease and desist from the alleged un:fair methods
of competition in comm.erce as set forth therein.
John J. Whelan, in connection with the sale or offering for .sale of
his products in commerce as defined by the Federal Trade Commission Act, agreed forthwith to cease and desist from:
1. Supplying to or placing in the hands of others candy, cigar
lighters, or any other merchandise together with punchboards, push
cards, or other lottery devices, which said punchboards, push cards, or
other lottery devices are to be used, or may be used, in selling or
distributing such candy, cigar lighters, or other merchandise to the
public.
2. Supplying to or placing in the hands of others punchboards, push
cards, or other lottery devices, either with assortments of candy or
other merchandise or separately, which said punch boards, push cards,
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to be used, or may be used, in selling or
distributing such candy or other merchandise to the public.
3. Selling or otherwise disposing of any merchandise by means of a
game of chance, gift enterprise, or lottery scheme. (June 9, 1941.)
3150. Arch Supporters-Qualities.-Charles Henry Brown & Son, Inc.,
a corporation, with Charles B. Brown, Charles Henry Brown and Mrs.
Charles Henry Brown as officers and principal owners of said corporation. Said corporation and its said officers and principal owners,
engaged in the sale and distribution of arch supporters designated
"Glide-o-matic Arch resters" in interstate commerce, in competition
"With other corporations and individuals and with firms and partnerships likewise engaged, entered into the following agreement to cease
and desist from the alleged unfair methods of competition in commerce
as set forth therein.
Charles Henry Brown & Son, Inc., Charles B. Brown, Chatles Henry
~rown, and Mrs. Charles Henry Brown, and each of them, agreed that
In connection with the sale or offering for sale of their arch supporters
in commerce as commerce is defined by the Federal Trade Commission
Act, to forthwith cease and desist from the use of any statements or
representations which cause or have the capacity to cause the belief
or impression that such devices or the use thereof can be depended
Upon to afford relief from foot pains, !allen arches, callouses, metatarsal troubles, or other ailments, maladies or diseases of the feet; or
that a single type of arch support generally will afford relief or be
corrective when the use of arch supporters is indicated. (June 9, 1941.)
3151. Printed or Mimeographed . Cards or Material-Nature, Staff,
Quality, Etc.-Alfred Gutzmer, trading as .Allied .Tournalists' Guild,
~llied Enterprises, Allied Publishing Co., and P. D. Q. Pr<>ss, is an
Jndividual, engaged in the sale and distribution in interstate com~nerce, of purported identification cards designated "Press Cards,"
In competition with other individuals and with corporations, firms,
and partnerships likewise engaged, entered into the following agreelnent to cease and desist from the alleged unfair methods of competition in commerce as set forth therein.
Alfred Gutzmer, in connection with the sale or offering for sale of
any pri.nted or mimeographed material, either under his own name
or under any trade name or names, agreed forthwith to cease Rnd desist
from:
1. The use in his advertising or advertising matter, on his printed
or mimeographed cards or material, or in any other way, of the word
~'Press" as descriptive of said material or from stating or representing
In any way, directly or inferentially, that purchasers or holders of said
cards or material will be granted or afforded exceptional privileges as
reporters or cameramen or otherwise, by authorities such, as officers of
the police or fire departments of local cities or communities generally;
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2. Representing, directly, or inferentially, that the "Allied Jour·
nalists' Guild" consists of or has the services of experienced writers
or ex-editors of recognized standing or has a "staff of experts;'' or
making any other misleading, exaggerated, or deceptive statements or
representations concerning the character, nature, quality, value or
scope of the so-called Allied Journalists'' Guild or any other business
. conducted or operated by him, or the services rendered to subscribers
thereto, with the tendency or capacity to mislead and deceive prospective subscribers or the public. (June 10, 1941.)
3152. Civil Service Correspondence Course-Price, Opportunity, Limited,
Enrollment, Bureau, Etc.-Aaron Sauer, an individual trading as Interstate Home Study Bureau, engaged in the sale and distribution in inter·
state commerce of a correspondence school course for home study
intended to assist students thereof to pass Civil Service Examinations,
in competition with other individuals and with corporations, firms,
and partnerships likewise engaged, entered into the following agreement to cease and desist from the alleged unfair methods of competition in commerce us set forth therein.
Aaron Sauer, in connection with the offering for sale, sale, and
distribution of his correspondence course of instruction in commerce
us defined by said act, agreed forthwith to cease and desist from:
1. Disseminating any adver~isement or advertising matter in which
the price or cost to prospective students of his course o:f instruction
is stated or indicated, unless all of the terms and conditions pertaining to the sale thereof be accurately, definitely, unambiguously and
conspicuou5ly set forth in immediate connection with such stated price.
2. Representing, directly or inferentially, that the sum of $30.00
or any other sum or amount, the payment of which is to he deferred
until after the stutlent subscribing for such course of instruction shall
have been employed by the United States Government, is the price or
cost to such student of the course when, in fact, a fee or payment, re·
quired in connection with the sale thereof, represents the true price
or cost of such instruction course.
3. Representing, directly or inferentially, that the United States
l")ost 'office Department or any other department or agency of the
United States Government wants "1,000 Men" or any other stated
number of employees, or that enrollment for his course of instruction
is restricted to 1,000 or other limited number of persons, unless or
until such employment or enrollment shall be restricted or limited as
represented.
4. The use of the word "Bureau," either with or without the words
"Interstate Home Study," as a part of or in connection with the trade
name under which he carries on his business; and from the use of the
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Word "Bureau" independently or in connection with any other words

Q; expressions so as to impart or imply that the said course of instruchon is compiled, published, or disseminated by a Dureau, as the term
geuerally is understood and recognized. (June 11, 1941.)
3153. Painting Outfit-Qualities, Properties, or Results.-Binks Manu:facturing Co., a corporation, engaged in the manufacture of spray
gnns and compressors of various types, including its so-ca1led Roche
compressor, a part of its new Roche painting outfit, and in the sale
n:nd distribution thereof in interstate commerce, in competition with
ot?er corporations and with individuals, firms~ and partnerships like''"Ise engaged, entered into the following agreement to cease and desist
from the allpo-ed unfair methods of competition in commerce as set
forth therein."'
f ~inks Manufacturing Co., in connection with the advertisement, of.el'lng for sale, sale, or distribution of its new Roche painting outfit
ln commerce, as commerce is defined by the Federal Trade Commission
~A..ct, agreed to cease and desist forthwith from the use of the statement
~C. F. M. at 40 lbs. ·working Pressure" as descriptive of its said deVIce, and from the use of the said statement or of .tmy other statement
Which imports or implies or the effect of which tends or may tend to
~on~ey the belief that the said device, when and if operated at the
e.s1gnated pressure, will produce an output of 3 cubic feet of air to the
lntnute or any other claimed output of air which is exaggerated or in
t!:X:cess of what is actuapy the fact. (June 13, 1941.)
. 3154. Perfumes and Cosmetics-Source or Origin.-The Genesee TradIng Co., Inc., a corporation, engaged in the sale and distribution of
ber:furnes and cosmetics manufactured by various concerns in the
lUted States, and which perfumes Genesee Trading Co., Inc., has
~ol~ i.n interstate commerce, in competition with other corporations,
ru~vlduals, and partnerships likewise engaged, entered into the folowmg agreement to cease and desist from the alleged unfair methods
Qf competition in commerce as set forth therein.
f Genesee Trading Co., Inc., in connection with the sale, or offering
Cor sale, of its products in commerce, as defined by the Federal Trade
0
Inmission Act, agreed to cease and desist from:
1. The use of words or phrases, statements or representations so
as to import or imply or the effect of which tends or may tend to
~nv~y the belief to purchasers that the perfumes sold by the Genesee
admg Co., Inc., are French perfumes manufactured in France and
sold in the United States.
. 2. The use of any French words or language in its literature, on
lts cartons or packages in such manner as to lead the public to believe
the contents of the package are of French origin and have been
lllannfactured in France.
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3. The use of the word "Paris" on its labels, letterheads, and other
advertising matter in such a way as to lead the public to believe that
the said corporation maintains a manufacturing plant in Paris,
France. (June 17, 1941.)
3155. Men's Robes, House Jackets, Etc.-Composition.-Peerless Smoking Jacket Co., Inc., a corporation, engaged in the f>ale and distribu·
tion in interstate commerce, of men's specialty garments, including
robes, house jackets, sport coats, and shirt and slack ensembles, in
competition with other corporations and with individuals, firms, and
partnerships likewise engaged, entered into the following agreement
to cease and desist from the alleged unfair methods of competition
in commerce as set forth therein.
Peerless Smoking Jacket Co., Inc., agreed that it will not offer for
sale, sell, or distribute in commerce, as commerce is defined by the
Federal Trade Commission Act, any merchandise which is ma-de fron1
fabric composed of rayon or which contains rayon without clear and
unequivocal disclosure of the fact that said fabric is made of or
contains rayon, as the case may be, on labels or tags conspicuouslY
affixed to the merchandise, on the invoices eovering the sale thereof,
and in all advertising matter, sales promotional descriptions or rep·
resentations thereof, however disseminated or published. (June 18,
1941.)
3156. Handkerchiefs and Laces-Foreign Offices.-David A. Sutton and
Sam Sutton trading as A. D. Sutton & Sons, engaged in the sale and .
distribution of handkerchiefs and laces imported from China, in
interstate eommerce, in competition with other partnerships and
with corporations, individuals, and firms likewise engaged, entered
into the following agreement to cease and desist from the alleged
unfair metnods of competition in commerce as set forth therein.
David A. Sutton and Sam Sutton in eonnection with the sale and
distribution of their products in commerce, as defined by said act,
agreed to cease and desist forthwith from representing in any .waY
o~ their printed or advertising matter that they maintain foreign
offiees in either France or Belgium or in any other country ab~oad,
when and if such is not the fact. (June 18, 1941.)
3157. Illustrative Pictures-Nature.-Nettie M. Gorov, an individual,
trading under the name "Multiprint Company" with principlJ.l place
of business located in Chicago, Ill., engaged in the production of a cer·
tain type of illustrative pictures for use by manufacturers ~f and
dealers in furniture, machinery, and other products as a means of or
in connection with the advertisement of their product, in competition
with other individuals, firms, partnerships, and corporations likewise
engaged, entered into the following agreement to cease and desist frotn
the alleged unfair methods of competition in commerce as set forth
therein.
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, Nettie M. Gorov, in connection with the advertisement, offering for

~ale, sale, or distribution of her products in commerce, as commerce

~efined by the Federal Trade Commission Act, agreed to cease and
desist forthwith from the use of the word "Photo" or the word "Photog-raph"' as descriptive of reprints of photographs; and from the use
of the word "Photo" or the word "Photograph" or of any other word
or ;vords of similar import in referring to said products, the effect of
':'h1ch tends or may tend to convey the belief to purchasers or prospectrve customers that said products are photographs. (Jnne 20, 1941.)
3158. Piece Goods or Texile Fabrics-Composition.-John M. Lloyd,
trading as Lloyd's, engaged in the sale and distribution of piece goods
?r ~e.xtile fabrics in interstate commerce, in competition with other
lndividuals and with corporations, firms, and partnerships likewise
~ngaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.
. John M. Lloyd in connection with the sale and distribution of his
Products in commerce, as defined by said act, agreed to cease and desist
from:
1. Advertising, branding, labeling, invoicing, selling, or offering for
s~le products composed in whole or in part of rayon without clearly
dlsclosing, by the use of the word "rayon," the fact that such products
are composed of or contain rayon; and, when a product is composed in
Pa_r~ of rayon and in part of fibers or materials other than rayon, from
fa1l1ng to disclose each constituent fiber, in the order of its predomi~ance by weight beginning with .the largest single constituent, in
llnlnediate
connection or conjunction with and in type equally cons .
Picuous as the word "rayon."
2. The use of the words "silk" or "crepe" or any other word or
'Words connoting silk, to desi¥Uate or describe a product which is not
composed of silk. If the product is composed in part of silk and in
~art of fibers or material other than silk, and the word "silk" or other
Sdk connoting word is used properly to describe such silk content,
then the word "silk" or other silk connoting word, whenever used,
sh~U be immediately accompanied by some other word or words
Printed in equally conspicuous type so as to accurately designate each
constituent fiber or material of which the product is composed, in the
order of its predominance by weight, beginning with the largest single constituent. If the word "crepe" or similar word, is used properly
t? describe the construction of a fabric containing fiber other than
Sdk, then such word when so used shall be accompanied, in immediate
conjunction therewith and in type equally conspicuous, by a word or
Wo~ds clearly naming and disclosing the fiber, fibers, or materials o£
which such fabric is composed, stated in the order o£ their predominance by weight., bPginning with the largest single constituent, as, for
'lS
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example, "silk and rayon crepe" for fabric of crepe construction a~d
composed of a mixture of silk and rayon each present in substantial
proportion but with the silk predominant, or "rayon crepe" when the
fabric is composed of rayon. (June 20, 1941.)
3159. Flooring Products-Producers or Mills.-Storm Flooring Co.,
Inc., a corporation, engaged in the sale and distribution of flooring and
related products in interstate commerce, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist frorn
the alJeged unfair methods of competition in commerce as set :forth
therein.
Storm Flooring Co., Inc., in connection with the sale or offering for
sale of its flooring products in commerce as defined by the Federal
Trade Commission Act, agreed forthwith to cease and desist frorn
the use of the words "Producers" ·Or "Mills" on its stationery or in
its advertising or other printed matter as descriptive of its business,
and from the use of any representation, statement, or .depiction in anY
way so as to import or imply or the effect of which tends or may tend
to convey the belief or impression that it produces or manufactures
such' products or that it actually owns and operatPs or directly and
absolutely controls a mill, factory, or plant in which such products
are produced or manufactured. (Jui1e 20, 1941.)
3160. Fluorescent Lighting Fixtures and Bulbs-Savings.-\V. H. Long,
trading as W. H. Long Co., engaged in the sale and distribution of
office equipment and supplies including fluorescent lighting .fixtures
and bulbs in interstate commerce, in competition with other individ~
uals and with corporations, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
therein.
·
W. H. Long in connection with the sale 'and distribution o£ his
products iri commerce, as defined by sa'id act, agreed to cease and
desist from representing that the use of "Fluorescent Daylight Lights"
will "Cut Your Electric Dills as much as 85%\ that a "15 Watt uNIT
will replace any incandescent bulb up to 100 Watts" or that "a double
18"--.30 Watt U:NIT • • • replaces any incandescent bu'lb up to
200 Watts"; andjor from any other inaccurate, exaggerated, or mis~
leading statements, claims or representations which have or may hav~
the capacity or tendency to confuse; mislead, or deceive purchasers,
prospective purchasers or the public in any material respect. (June
23, 1941.)
3161. Men's Hosiery-Source or Origin.-Derby Knitting Mills, Inc.,
a corporation, engaged in the business of manufacturing men's hosiery
and in the sale and distribution thereof in interstate commerce, in
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competition with other corporations and with individuals, firms, and
partnerships likewise engaged, entered into the following agreement
~o cease and desist from the alleged unfair methods of competition
ln commerce as set forth therein.
Derby Knitting Mills, Inc., in connection with the sale and distribution of its products in commerce, as defined by said act, agreed to
cease and desist from the use of the words "English Ribbed" either
alone or in connection or conjunction with the word "Genuine" or with
nny other word or words or in any way, so as to import or imply or
the effect of which tends or may tend to convey the belief to purchasers that said hosiery is of English origin, that his to say, knitted
or made in England. If said hosiery fabricated on English-style
machines is knitted or made elsewhere than in England, and the
Words "English Ribbed" are used as descriptive thereof, then in that
case, said words shall be accompanied by some other word or words
printed in equally conspicuous type so as to indicate clearly the
country in which said hosiery is knitted 01: made. (June 23, 1941.)
3162. Electrical Heating Pads-Qualities.-N ational Stamping &
Electric Works, a corporation, engaged in the sale and distribution
?f electrical appliances and equipment, including heating pads, in
~nterstate commerce, in competition with other corporations, and with
tndividuals, firms, and partnerships likewise engaged, entered into
the following agreement to cease and desist from the alleged unfair
lll.ethods of competition in commerce as set forth therein.
National Stamping & Electric Works, in connection with the sale
o; offering ror sale in commerce as defined by the Federal Trade
c.o:mmission Act of its electrical heating pads not equipped or pro\'tded with three or more adequate thermostatic or other heat controls calibrated for three different, distinct temperatures or degrees
of heat, agreed to cease and desist from the use of the words "threeh~t'' as descriptive of such pads or the switches used therewith;
and from the use of the words or phrases "three-heat," "three-heat
switch" or "high, medium, and low," or any other words or. phrases
?i similar implication or meaning, in any way so as to import or
llllply or the effect of which tends or may tend to convey the belief
that said electrical heating pads are capable of maintaining, or that
the operation of such switches effects or results in maintaining, three
different, distinct temperatures or degrees of heat. (June 23, 1941.)
· 3163. Cigarettes-Qualities.-Benson & Hedges, a corporation, en. gaged in the manufacture of cigarettes and in the sale thereof, both
nt wholesale and retail, in interstate commerce, in competition with
other corporations and with individuals, firms, and partnerships likeWise engaged, entered . into the following agreement to cease and
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desist from the alleged unfair methods of competition in commerce
as set forth therein.
Denson & Hedges in connection with the sale and distribution of
its products in commerce, as defined by said act, agreed to cease and
desist from the use of the term "non-nicotine" or of any other term or
words of similar implication, as descriptive of the mouthpiece of
said products, the effect of which tends or may tend to convey the
belief that such mouthpiece has the effect of either denicotinizing the
cigarette tobacco or of appreciably removing the nicotine from the
tobacco smoke which passes therethrough. (June 24, 1941.)
3164. Furniture-Government Sponsorship, Endorsement, Etc.-Johnson
Furniture Co. and Johnson-Handley-Johnson Co., Michigan corporations, engaged in the sale and distribution of furniture in inter·
state commerce in competition with other corporations and with
individuals, firms, and partnerships likewise engaged, entered into
the following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Johnson Furniture Co. and Johnson-Handley-Johnson Co., and
each of them, agreed that, in· connection with the offering for sale,
sale, or distribution of their furniture in commerce as defined by the
Federal Trade Commission Act, they will forthwith cease and desist
from tlie use of the letters or initials "F H A" to designate or de·
scribe their business or their merchandising or selling plan; or
representing, directly or inferentially, by the use of the letters
"F II A" or otherwise, that the Federal Housing Administration
has sponsored or endorsed such products or the sale thereof or that
the same may be purchased or financed through, or on terms similar
to those offered by, the Federal Housing Administration. (June
25, 1941.}
3165. Textile Fabrics-Composition and Imported.-Dressmaker Fab·
rics-David Custage, Inc., a corporation, engaged in the sale and distribution of textile fabrics in interstate commerce, in competition with
other corporations and with individuals, firms, and partnerships likewise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce as
set forth therein.
Dressmaker Fabrics-David Custage, Inc., in connection with the
offering for sale, sale, and distribution of its textile fabrics in com·
merce as defined by the Federal Trade Commission Act, ngreed forth·
with to cease and desist from:
1. The use of the words "Pure Dye" or any other word or words
connoting silk, to designate or describe a product which is not com·
posed of silk. If the product is composed in part of silk and in part
of fibers or material other than silk, and the word "Silk" or other silk·
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connoting word 'is used properly to describe such silk content, then the
:Vord "silk" or other silk-connoting word, whenever used, shall be
llhmediately accompanied by some other word or words printed in
equally conspicuous type so as to accurately designate each constituent
fiber or material of which the product is composed in the order of its
:Predominance by weight, beginning with the largest single constituent.
f -2. Advertising, branding, labeling, invoicing, sellin~, or offering
?t sale products composed in whole or in part of rayon without clearly
disclosing by the use of the word "rayon," the fact that such products
are composed of or contain rayon; and, when a product is composed in
1->art of rayon and in part of fibers or materials other than rayon, from
~ailing to disclose each constituent fiber, in the order of its predomlnan~e by weight beginning with the largest single constituent in imInediate connection or conjunction with and in type equally conspicuous as the word "rayon."
3. The use of the word "imported" or any other word of similar
lheaning in any manner so as to import or imply or the effect of which
causes or has the capacity to cause the belief or impression that comlhodities or articles are imported when, in fact, such commodities or
~~ticles are not imported but are of domestic manufacture or origin.
' line 27, 1941.)

3166. Textile Fabrics-Imported.-Jerome V. Detmer, an individual
& Co., engaged in the sale and distribution of textile fabrics in interstate commerce, in competition with
ot~er individuals and with corporations, firms, and partnerships like~1~ engaged, enter~ i?to the following agre.ei?en~ to cease and desist
f 0 lh the alleged unfair methods of competition m commerce as set
orth therein.
Jerome V. Detmer, in connection with the offering for sale, sale,
;nq distribution of his textile fabrics in commerce as defined by the
d e~eral Trade Commission Act, agreed he will forthwith cease and
t .esist from the use of the words "Importations," "British importalons' " or any ot her word or words of s1m1
· 'Iar meamng
· m
· any manner
so as to import or imply or the effect of which causes or has the
capacity to cause the belief or impression that commodities or articles
· ;re imported from the British Isles or other foreign country when, in
act, such commodities or articles are not imported as represented but
a.:re of domestic manufacture or origin. (June 27, 1941.)
3
l 167, Electric Blanket-Qualities, :Properties or Results.-Vit-0-Net,
d~c.,. an Illinois corporation, engaged in the manufacture, sale, and
i I:t:ribution of an electric blanket consisting of electric wires woven
a.n !ab:ic through which electrical current is passed, resulting in the
i pt1?atlon of heat to the user, in competition with other corporations,
n lVIduals, firms, and partnerships likewise engaged, entered into

~1~0 trading as J. H. Henrikson

°
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the following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Vit-0-Net, Inc., in connection with the sale, or offering for sale, of
its product in commerce, as defined by the Federal Trade Commission
Act, agreed it will cease and desist from the use of words or phrases,
statements or representations, so as to import or imply, or the effect of
which tends, or may tend to convey the belief to purchasers that the
said electric blanket is a cure :for nephritis; that the said electric blan·
ket is an effective treatment in cases of infections; that said pre para·
tion is a cure or will correct obesity; that said electric blanket is a~
effective treatment for dropsical conditions; that it is effective in Addt·
son's Diseases; that it is effective in chronic or inflammatory rheuma·
tism; that it is of value for sluggish liver; that it is effective in cases
of high blood pressure. (June 27, 1941.)
3168. Cigarettes-Foreign Factory, Composition and Source or Origin.Batt Brothers Tobacco Products, Inc., a corporation, engaged in the
manufacture, sale, and distribution of cigarettes in interstate com·
merce, in competition with other corporations and individuals, firms,
and partnerships likewise engaged, entered into the following agr~
ment to cease and desist from the alleged unfair methods of competl·
tion in commerce as set forth therein.
Batt Brothers Tobacco Products, Inc., in connection with the sale,
or offering for sale, of its products in commerce, as defined by the
Federal Trade Commission Act, agreed to cease and desist from:
1. The use of the words or phrases connoting that said ccrporatioll
maintains a factory in London, England, or othe_r words or phrases
so as to import or imply or the effect of which tends, or may tend, to
convey the belief to purchasers that said corporation maintains a fac·
tory in London, England, and that from such factory certain imported
tobaccos are used in the manufacture of its cigarettes.
2. Representing, directly or inferentially, that its cigarettes are
made from Russian or French tobaccos.
3. The use of any word, words, or phrases, as part of the brand name
o£ said cigarettes, in or on advertising literatures, labels, invoices, or
otherwise, in designating and describing same as Russian or French
cigarettes when, in fact, said cigarettes are not composed of Russian ·
or French tobaccos and are not manufactured in Russia or France·
(June 30, 1941.)
3169. Membership Certificates, Press Cards and Press Car Signs-"Asso·
ciated" and Authority.-Howard N. Rose, an individual trading under
the name of Associated Writers, which he terms an unincorporated
association o£ free lance writers, engaged in the sale and distribution
o£ membership certificates, press cards, and press car signs to persons
allegedly engaged in the business o£ writing, in interstate commerce, in
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co~petition with other individuals, corporations, firms, and partnerships likewise engaged entered into the following agreement to cease
and desist from the alle~ed Ul}fair methods of competition in commerce
as set forth therein.
~oward N. Rose in connection with the sale and distribution of his
8 1
~ d products in co~merce, as defined by the Federal Trade Commis.Ston Act, agreed he lrill forthwith cease and desist from:
1. Making use of the word "Associated" as part of his trade name·
and from the use of the word "Associated" in any way so as to import
or imply that the business conducted by him is that of an association.
2. Uepresenting that said "Associated Writers" has authority to issue
Press cards, press car signs for automobile windshields, or any other
documents which ·permit the holder thereof to go within· police or
fire
·
·
.18 1·Ines during fires, accidents, or other s1tuatwns
where the public
excluded. (July 1, 1941.)
P 3170. Mirrors-Composition and ~ature of Ma~ufacture.-Bor~n Art.
f roducts Corporation, a corporatwn, t-ngaged m the productwn o!
tamed pictures and mirrors and in the sale thereof in interstate com..~erce, in competition with other corporations and with individuals;.
tms, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods of
compet'ltlon
·
· commerce as set fort I1 t h erem.
·
m
di B~rin .Art P:oducts Cor~oration in connection with .the sale and~
t 0 str1butwn of 1ts products m commerce, as defined by said act, agreed·.
cease and desist from :
1
· The use of the term "Sheet" or "Sheet Glass" or of any other
~Ords of similar import as descriptive of mirrors made of window
ass without clearly disclosing that the glass in such mirrors is in.
fgact
·
Wlndow
glass.
2
DescribinO'
labelin!?,
or otherwise representing,
directly
or .· d'
""' brandincr,
o
.
~
. .
In Irectly, any mirror as bemg made of or contammg crystal glass
or as being crystal, when in fact, such glass is not crystal glass.
a. The use of the term ''Copper Colored Backs" or of any other
~Ords of similar implication as descriptive of its mirrors so as to
~~Port. or imply or the effect of. which te?ds or may tend to con_vey
f belief that the coloring of sa1d backs IS the result of the applicaton thereto b:y the electrolytic process of a paint which contains
~etallic copper. I£ the back of the mirror has the color of copper,.
dUe to the application thereto of a paint or coloring material which'
oes not contain copper, and the words "Copper Colored Back" are·
~Sed t.o describe such color, then in that case, it shall be clearly and.
nequn·ocally disclosed by some other word or words printed in
~q~ally conspicuous type that the words "Copper Colored Back" referan Y. to the color and that such color is not the result of the use of:
PaJnt which contains metallic copper. (July 1, 1941.)
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3171. Perfume Oils-Imported, Source or Origin and Nature.-Steve
Stuart, an individual trading under his own name, engaged in the
business of selling perfume oils in interstate commerce, in competition
with other individuals and with firms, partnerships, and corporations
Jikewise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.
Steve Stuart, in connection with the offering for sale, sale, or distribution of his perfume oils in commerce, as commerce is defined by
the Federal Trade Commission Act, agreed he will cease and desist
forthwith from:
1. The use of the word "Imported," or of any other word or words
·of similar implication or meaning, on labels affixed to said products
.or in any other way as descriptive of such products which are not of
foreign origin or imported into the United States, or as descriptive of
domestically made or compounded products.
2. The use in the labeling of said products of the trade names used
by nationally or widely known perfumers, the effect of which tends
or may tend to convey the belief to purchasers that the said products
are those of such perfumers, if and when such is not the fact."
3. Labeling or otherwise referring to said products as "Flower
Oils" or through the use of the name of a flower or by means of the
said words "Flower Oils," in connection with a flower name, or otherwise, so as to import or imply that said products are or have been made
or compounded from the absolute or true oil of flowers or of th~ named
flower, when in fact such is not the case. If the odor of a perfuine
product simulates that of a particular flower, and the name of such
flower is used to describe such simulated odor, then in that case, the
name of such flower shall be accompanied by some other word or words
printed in equally conspicuous type so as to indicate clearly and unequivocally that said product is not made or compounded from the
-Oil of the named flower and that the odor of such fragrance is not
.derived from or the result of the use of the oil of the named flower.
~July 1, 1941.)
.3172. Textile Fabrics-Composition.-Colcombet-1Verk, Inc., a corporation, engaged in the sale and distribution of textile fabrics, induding fabrics composed in part of rayon and in part of silk, in
interstate commerce, in competition with other corporations and with
jndividuals, firms, and partnerships likewise engaged, entered into
the f0llowing agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Colcombet-,Verk, Inc., in connection with the sale of its textile fab·
3·its in tommerce as defined by the Federal Trnde Commission Act,
!tgreed forthwith to cease and desist from advertising, branding, labeling, invoicing, selling, or offering for sale products composed in part
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,f rayon and in part of silk without disclosing in immediate connec-

ho~ and in equally conspicuous type each constituent fiber in the order

of. Its predominance by weight beginning with the largest single constituent; that is to say, if the rayon content predominates, the word
''Rayon" should precede the word "Silk," and i£ the silk content predominates, the word "Silk" should precede the word "Rayon." (July
2, 1041.)
3173. Packing Material for Steam Engines-Nature, Comparative Merits~
~atent and Manufacturer.-J. & R. ·wnson, Inc., a corporation 1 engaged
tn the sale and distribution, both individually andjor as an agent
for The Beldam Packing & Rubber Co., Ltd., an English firm, of
~acking material for steam engines, designated " 'V' Pilot Packingt
In. interstate commerce, in competition with other corporations and
~Ith individuals, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged
Unfair methods of competition in commerce as set forth therein.
J. & R. Wilson, Inc., in connection with the sale or offering for
sale of the product, designated " 'V' Pilot Packing," in commerce as
defined by the Federal Trade Commission Act, either individually,.
or as agent for The Deldam Packing & Rubber Co., Ltd., or any other
firm, individual, or corporation, agreed forthwith to cease and desist
from the use of the words or phrases "Imitations have Limitations
but Beldam's 'V' Pilot Packing for· Steam and Water is Genuine,''"
''0nly Genuine when Bearing this Seal" or "Sole Patentees & Manu!acturers," or other words or phrases of similar implication or meanIng in any way so as to import or imply or the effect of which tends
or may tend to convey the belief or impression that:
. ~· '~V" Pilot Packing sold in competition with said product is an
tmttation thereof.
2. A comparable competitive product or pr<;Jducts are not genuine.
3. Said product is covered by an existing patent; or
4. The Beldam Packing & Rubber Co., Ltd., or any other firm, corP~ration, partnership, or individual, is the sole manufacturer of "V''"
Ptlot Packing. (.July 3, 1941.)
3174. Perfumes, Colognes or Other Cosmetic Preparations-Source or
Otigin.-Lucien Lelong, Inc., a corporation, engaged in the sale of
~osmetic and toilet preparations including perfume and cologne in
~nt~rstate commerce, in competition with other corporations and with
Indnriduals, firms, and partnerships likewise engaged, entered into the
following agreement to cease and desist from the alleged unfair
lllethods of competition in commerce as set forth therein.
Lucien Lelong, Inc., in connection with the offering for sale, sale,.
or distribution in commerce as defined by the Federal Trade Commission Act of its perfumes, colognes, or other cosmetic prepara-
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tions compounded or made in the United States of America, agreed
forthwith to cease and desist from:
.1. Representing through the use of the words "Paris" or "Lonclon"
<Or any other words, terms, symbols, or picturizations indicative of
French or other foreign origin of such products or in any manner,
that such perfumes, colognes, or other cosmetic preparations are eoJl\·
pounded or made in France or in any other foreign country: Provided:
lwwe~·er, That the country of origin of the various ingredients thereof
may be stated when immediately accompanied by a statement that
such products are compounded or made in the United States of
America.
2. Using any French or other foreign terms or words, except as pro'Vided in the paragraph immediately following, to designate, describe
.or in any way refer to such perfumes, colognes, or other cosmetic prep·
;arations, unless the English translation or equintlent thereof appears
:as conspicuously and in immediate conjunction therewith.
·3. Using any French or other foreign words or terms as brands or
trade names for such perfumes, colognes, or other cosmetic prepara·
tions, without clearly and conspicuously stating in immediate connection and conjunction therewith that such products are compounded or
made in the United States of America. (July 7, 1941.)
3175. Textile Fabrics-Composition, Importers and Foreign :Place of
Business.-Martin Stringer, Inc., a corporation, engaged in the sale
.and distribution of textile fabrics in interstate commerce, in competi·
tion with other corporations and with individuals, firms, and partner·
,ships likewise engaged, entered into the following agreement to cease
and desist from the alleged unfair methods of competition in com·
merce as set forth therein.
Martin Stringer, Inc., in connection with the offering for sale, sale,
.or distribution of its textile fabrics in commerce as defined by the
Federal Trade Commission Act, agreed to forthwith cease and desist
from:
1. The use of the words "Pure Dye" or any other word or ·words
connoting silk, to designate or describe a product which is not com·
posed of silk. I£ the product is composed in part of silk and in part
of fibers or material other than silk, and the word "silk" or other silk·
connoting word is used properly to describe such silk content, then
the word "Silk" or other silk-connoting word, whenever used, shall
.be immediately accompanied by some other word or words printed in
.equally conspicuous type so as to accurately designate each constituent
fiber or material of which the product is composed, in the order of its
predominance by weight, beginning with. the largest single constituent.
2. Advertising, branding, labeling, invoicing, selling, or offering
lor sale products composed in whole or in part of rayon without clearly
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disclosing by the use of the word "rayon," the fact that such products
of or contain rayon; and, when a product is composed
ln part of rayon and in part of fibers or materials other than rayon,
from failing to disclose each constituent fiber, in the order of its
pr~dominance by weight beginning with the largest single constituent
In.1mmediate connection or conjunction with and in type equally conspicuous as the word "rayon".
3. The use of the word "Importers" Dr any other word of similar
Ineaning in any manner so as to import or imply or the effect of which
~auses or has the capacity to cause the belief or impression that it
l:tnports commodities or articles which, in fact, are not imported by it.
4. Representing that it has places of business in "Lyons" or "Paris"
~r elsewhere in France or in any other foreign country, unless or until
It actually shall have places of business in the cities or countries as
represented. (July 8, 1941.)
. 3176. Haberdashery-Prices.-Lampson's, Inc., a corporation, engaged
In the operation of a chain of men's haberdashery -stores where it has
sold and now sells its merchandise both across the counter, and gener~Uy as a result of orders received by mail, in interstate commerce, that
19
.to say, a substantial portion of its merchandise, including men's
~hl~t~ and hosiery, in competition with other corporations and with
~d 1 V1cluals, firms, and partnerships likewise engaged, entered into
e following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
La:rnpson's, Inc., agreed to cease and desist forthwith from the use,
~n labels or in printed or advertising matter of whatever kind or ·
d~sc~iption employed in connection with the offering for sale, sale, or
t~str1bution of its products in commerce, as commerce is defined by
e Federal .Trade Commission Act, of any false, fictitious, or exaggerate<} price, that is to say, any purported sales price which is in
:~cess of the price for which said products are customarily sold in
e usual course of trade. (July 8, 1941.)
3177. Hosiery-Manufacture.-Pilot Full Fashion Mills, Inc., a DelaWare corporation, Ira M. Schey, president of the said corporation,
engaged with B. A'. Jacob, Jr., as copartners in the conduct of a jobbing
and sales agency business under the name "Jacob & Schey," in the
manufacture of hosiery for women and in the sale thereof in interstate
co~merce, in competition with other corporations and with partner~hlps, firms, and individuals likewise engaged, entered into the followIng agreement to cease and desist from the alleged unfair methods
of competition in commerce as set forth therein.
J Pilot Full Fashion Mills, Inc., and Ira M. Schey and B. A. Jacob,
r., copartners, trading as "Jacob & Schey," agreed that it, they, and
each of them, in connection with the offering for sale, sale, and distri~recomposed
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bution of hosiery in ·commerce, as commerce is defined by the Federal
Trade Commission Act, will cease and desist forthwith from the use
of the term "Two-Fifty-One" or the figures "2-51" as descriptive of
_ _ _ __:...chosiery which is not 51-gage, 2-thread construction, and from the use
of the said term or figures or of any other term, words or figures as a
mark or stamp upon or otherwise to describe said hosiery, the effect
of which causes or may cause purchasers or prospective purchasers
to believe that the hosiery referred to is 51-gage or any designated
gage other than is actually the fact. (July 9, 1941.)
3178. Textile Fabrics-Composition and Imported.-Daniel Wiener, an
individual, engaged in the sale and distribution of textile fabrics in
interstate commerce, in competition with other individuals and with
corporations, firms, and partnerships likewise engaged, entered in~
the following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Daniel Wiener, in connection with the offering for sale, sale, or
distribution of his textile fabrics in commerce as defined by the Federal
Trade Commission Act, agreed forthwith to cease and desist from:
1. The use of the words "Taffetas" or "Faille Taffetas'' or any other
word or words connoting silk, to designate or describe a product
which is not composed of silk. If the product is composed in part of
::silk and in part of fibers or material other than silk, and the words
"Taffetas," "Faille Taffetas," or other silk-connoting words are used
properly to describe such silk content, then the words "Taffetas,''
"Faille Taffetas," or other silk-connoting word, whenever used, shall
be immediately accompanied by some other word or words printed in
equally conspicuous type so as to accurately designate each constituent
fiber or material of which the product is composed, in the order of its
predominance by weight, beginning with the largest single constituent.
If the words "taffeta" or "faille," or similar word or words, are used
properly to describe the construction of a fabric containing fiber other
than silk, then such words when so used shall be accompanied in
immediate conjunction therewith and in type equally conspicuous, bY
a word or words clearly naming and disclosing the fiber, fibers, or
materials of which such fabric is composed, stated in the order of their
predominance by weight, beginning with the largest single constituent-,
as for example, "silk and rayon taffeta" for fabric of taffeta construe·
tion and composed of a mixture of silk and rayon each present in
substantial proportion but with the silk predominant, or "rayon
taffeta" when the fabric is composed of rayon.
2. Advertising, branding, labeling, invoicing, selling, or offering fol'
sale products composed in whole or in part of rayon without clearlY
disclosing, by the use of the word "rayon," the fact that such products
are composed of or contain rayon; and, when a product is composed
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in part of rayon and in part of fibers or materials other than rayon,
from failing to disclose each constituent fiber, in the order of its
pre?ominance by weight beginning with the largest single constituent,
In Immediate connection or conjunction with and in type equally
·
conspicuous as the word "rayon."
3. The use of the word "Importer" or any other word of similar
llleaning in any manner so as to import or imply or the effect of which
~auses or has the capacity to cause the belief or impression that he
~ports commodities or articles which, in fact, are not imported by
Im. (July 15, 1941.)
B 31.79..Rats and Caps-Second-Hand ~s New.-Harry Richter and
· enJamm Moglinsky, copartners, tradmg as Benay Novelty Co., en~ag.ed in the manufacture of hats and caps and in the sale and distriUtion thereof in interstate commerce, in competition with other partnerships and with corporations, firms, and individuals likewise enfhged, entered into the following agreement to cease and desist from
the a~Ieged unfair methods of competition· in commerce as set forth
erem.
li~rry Richter and Benjamin Moglinsky, and each of them, in connection with the offering for sale, sale, or distribution of their hats
~r caps in commerce as defined by the Federal Trade Commission Act,
greed forthwith to cease and desist from:
1
t · Representing that hats or caps, composed in whole or in part of
1.~~ d or second-hand materials, are new or are composed of new mateth s by ~ailure to stamp ?n the exposed surface of. the sweat bands
ereof, In conspicuous and legible terms which cannot be removed
~r. obliterated without mutilating the sweat bands, a statement that
~ld Products are composed of second-hand or used materials: Pro~;ded,.That if sweat bands are not affixed to such hats or caps then such
·· ampmg must appear on the bodies of such hats or caps in conspicu~us ~nd. legible terms which cannot be removed or obliterated without
Utilatmg said bodies.
. 2· Representing in any manner that hats or caps made in whole or
llJ. Part from old, used or second-hand materials are new or are comPosed of new material. (July 17, 1941.)
.A. 3180. Ribbons and Seam· Binding-Unit Quantities.-Francis W .
.A.~bott, George J. Abbott, and Stuart Abbott, copartners, trading as
hott Brothers, enO'aaed in the manufacture of narrow ribbons incI d'
1::::1 1::::1
. u Ing seam binding, and in the sale and distribution thereof in
· lnterstate commerce in competition with other partnerships and ·with
~~rporations, firms,' and individuals likewise engaged, entered into
e followina aareement to cease and desist from the alleged unfair
~~
1::::11::::1
•
vus of competition in commerce as set forth thereu1.
of Franci~ W. Abbott, George J. Abbott, an~ Stuart Abbott, a~d each .
them, In connection with the sale or offermg for sale of their seam

1
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binding or other ribbons in commerce as defined by the Federal Trade
Commission Act, agreed forthwith to cease and desist from the use
of the marking "100 Yards" on bolts or containers thereof when, in
fact, less than 100 yards of material are contained therein, or other·
wise mismarking or misbranding such products with respect to the
yardage thereof or in any other way with the tendency and capacity
or effect of misleading or deceiving purchasers or the consuming
public. (July 18, 1941.)
3181. Seam Binding and Ribbons-Unit Quantities.-King Ribbon Co.,
Inc., a corporation, engaged in the manufacture of seam binding and
in the sale and distribution thereof in interstate commerce, in cozn·
petition with other corporations and with individuals, firms, and part~
nerships likewise engaged, enter€>d into the following agreement ~0
cease and desist from the alleged unfair methods of competition 1n
commerce as set forth therein,
King Ribbo:Q Co., Inc., in connection with the sale or offering for sale
of its seam binding or other ribbons in commerce as defined by the
Federal Trade Commission Act, agreed forthwith to cease and desist
from the use of the marking "100 Yards" on bolts or containers thereof
when, in fact, less than 100 yards of material are contained therein,
or otherwise mismarking or misbranding such products with respect
to the yardage thereof or in any other way with the tendency and
capacity or effect of misleading or deceiving purchasers or the con·
suming public. (July 18, 1941.)
3182. Fur Coats-Composition, Nature, Free and Prices.-Globe Fur Co.,
also trading as Marilyn Fur Studios and/or as Marilyn Furs, a cor·
poration, engaged in the sale and distribution of fur products includ·
ing fur coats in interstate commerce, in competition with other c~r
porations and with individuals, firms, and partnerships likew:se
engaged, entered into the following agreement to cease and des1st
from the alleged unfair methods of competition in commerce as set
forth therein.
Globe Fur Co., in connection with the sale or offering for sale of its
fur coats in commerce as defined by the Federal Trade Commission Act,
agreed forthwith to cease and de~ist from:
.
1. The use in its invoices, advertisements, or otherwise of any des1g·
nation, description, or representation of any fur garment which decep·
tively conceals the true name or nature of the fur with the tendencY:
and capacity, or effect of misleading or deceiving purchasers, pros·
pec.tive purchasers or the public.
.
2. Disseminating any invoices, advertisements, or other descriptn'~
literature pertaining to coats or garments manufactured from dye
furs, peltries, or skins which fail clearly and unequivocally to discl?se
the fact that such products are manufactured from dyed furs, peltrleS,
or skins.
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3. Representing by the use of the word "free" or any other word
or Words of similar import or meaning that a service or product, in·
<'luded as part of a combination offer, is given free, when in fact such
service or product is not a gratuity but the cost thereof is included in
the price of such combination offer.
. 4. Disseminating advertisements or advertising matter or display·
lng any sales price, special or otherwise, in any manner so as to cause
0
~ Which has the capacity to cause the belief or impression that such
displayed or featured price represents the true price of the articles
advertised when, as a matter of fact, the price or prices of such arti~les or any thereof are in excess of such displayed or featured price;
lf such sales prices range from a minimum price to a maximum price
~s, for example, $39.95 up to $99, the maximum price shall be printed
ln type equally conspicuous as that in which the minimum price is
Printed, and in immediate connection therewith so as to dearly, un·
equivocally, and unambiguously indicate the maximum price as well
as the minimum price comprehending such price range. (July 18,
1941.)
3183. Fur Coats-Composition, Nature, Value, Prices, Special Offers and
Free.-David B. Silverman and Harry Shulak, individuals, who were
copartners trading as :Marilyn Fur Studios and presently are officers
of the Globe Fur Co. which now operates the said Marilyn Fur
Studios, either under said trade name "Marilyn Fur Studios" or
Under the trade name "Marilyn Furs." Said individuals, either as
copartners or as officers of the Globe Fur Company, engaged in the
~ale and distribution of fur coats in interstate commerce, in competition with other corporations and partnerships and with individuals
and firms likewise engaged, entered into the following agreement
~o cease and desist from the alleged unfair methods of competition
111 commerce as set forth therein.
David B. Silverman and Harry Shulak, and each of them, in con·
nection with the sale or offering for sale of their fur coats in com·
Inerce as defined by the Federal Trade Commission Act, agreed to
cease and desist from :
1. The use in their advertisements or on labels, tags, brands, or
otherwise of any designation, description, or representation of any
fur garment which deceptively conceals the true name or nature of
the fur, with the tendency and capacity, or effect of misleading
or deceiving purchasers, prospective purchasers, or the public .
. 2. Disseminating any advertisements, invoices, or other d~scrip·
tive literature pertaining to coats or garments manufactured from
dyed furs, peltries, or skins which fail clearly and unequivocally
to disclose the fact that such products are manufactured from dyed
furs, peltries, or skins.
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'3. Representing the sale price of their products as a "mere fraction of their actual worth" or as less than the "worth" or the cost
price thereof when such "worth" or cost price is in excess of or equal
to such sale price; or representing that so-called "values" offered
.are due to quantity purchases, unless the number of articles purchased
is as represented and unless such quantity purchases do, in fact, result
in special values or reduced prices to consumer purchasers.
4. Bepresenting that so-called special offers or sales are to be
terminated on a specified date or are limited as to time, unless such
-offerings or sales terminate on the dates indicated or are definitelY
limited as represented.
5. Representing by the use of the word "free" or any other word
-or words of similar import or meaning that a service or product,
jncluded ·as part of a combination offer, is given free, when in fact
,such service or product is IJ.Ot a gratuity but the cost thereof is
included in the price of such combination offer.
6. Representing that any so-called "credit checks," coupons, or
similar devices have any monetary value in the purchase of articles
which are regularly sold with or without such "credit checks" or
similar devices at the prices required to be paid, or that any articles
of merchandise regularly sold in connection with the use of any
purported "credit checks" or similar devices, have any value in excess
of the actual money prices required to be paid therefor. (July 18,
1941.)

3184. Photographic Enlargements-Special Offer, Nature and Guaran·
teed.-Maurice Larsen, an individual, trading as Fox Studio, engaged
in the making of photographic enlargements and in the sale thereof
in interstate .commerce, in competition with other individuals and
with firms, partnerships, and corporations likewise engaged, entered
into the following agreement to cease and desist from the alleged
unfair methods of competition in commerce as set forth therein.
:Maurice ·Larsen in connection with the sale and distribution of his
products in commerce, as defined by said act, agreed to cease and
desist from:
1. Representing "in any way that his regular method o£ sale is
either a "special" or an "introductory" offer, or that the offer is
limited as to the number of persons to whom it is available or that
the price charged for' the product is a "special" one or is other than
the price usually charged therefor in the regular course of business.
·2. Sta,ting or representing that his products a~ "oil colored
photographs" or from using any other designation for or otherwise
describing said product in a way which may impor;t or imply or
tend to cause the belief by purchasers that said products are photographs in the ordinarily accepted meaning of a picture of a person
drawn from life, particularly in oil.
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3. The use of the word "guaranteed" or any other word or words
of similar meaning in connection with the offering for sale, sale,
or distribution of his products, unless, whenever used, clear and
unequivocal disclosure is made in direct connection therewith of
e:Kactly what is offered by way of security as, for example, r"efund.
of purchase price. (June 19, 1941.)
3185. Electric Bulbs or Lamps-Qualities or Results, Comparative Merits;·
and Government Conformance.-Polar Co., a corporation, trading under
the name "Masterlite Lamp Co.," engaged in the manufacture of
e~ectric bulbs or lamps of various types, including one such device
called "Double-Life," and in the sale thereof in interstate comInerce, in competition with other corporations and with individuals,
~rms, and partnerships likewise epgaged, entered into the followIng agreement to cease and desist from the alleged unfair methods
of competition in commerce as set forth therein.
Polar Co., trading as Masterlite Lamp Co., or under any other
name, in connection with the advertisement, offering for sale, saie-,.
or distribution of its aforesaid commodities in commerce, as comInerce is defined by the Federal Trade Commission Act, agreed to·
Cease and desist forthwith from stating or representing in any manner that the use of said commodities will effect or result in a saving
of 20 percent or up to 40 percent on lighting costs, that is to say,
reduce electric light bills by 20 percent or more, or any other amount
Which is exaggerated or in excess of what is actually the fact, or
that said commodities will last from 2 to 4 times longer than
standard bulbs, or that said commodities have an average burning
life of 2,000 hours or that they meet Bureau of Standards specifications in all respects. {July 21, 1941.)
3186. Chemical Preparations-Value, Quality, and Composition.-Vincent D. Bartos and Clara J. Bartos, partners trading under the firm
name or title "Barton Chemical Company," engaged in the manu~
facture, sale, and distribution of chemical preparations such as
~leaches, cl~aners, whiteners, insecticides, and other products in
lnterstate commerce, in competition with other individuals and
With firms, partnerships, and corporations likewise engaged, entered·
into the following agreement to cease and desist from the alleged
Unfair methods of competition in commerce as set forth therein.
Vincent B. Bartos and Clara J. Bartos, in connection with the
sale or offering for sale of their products in commerce as defined
by the Federal Trade Commission Act, agreed they will cease and
desist from l-epresenting to customers or prospective customers
through the use of advertisements, printed matter, or otherwise,.
that the goods or merchandise offered as a premium for the return·
of coupons issued by said partners, Vincent B. Bartos and Clara J"~
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Bartos, have a retail price or value greater than the price at which
said products are currently sold in the usual course of business;
and also representing that the product given for the return of said
coupons is of a certain quality or composition, when in fact such
product is not of the quality and composition as represented. (July
25, 1941.)
.
3187. Textile Fabrics-Source or Origin and "Home Loomed."-Miles
Llewellyn Finch, :Miles L. Finch, Jr., Guy Giordanelli, and Cora S.
Sontag, copartners, trading as Associate British Manufacturers, en·
gaged in the sale and distribution of textile fabrics in interstate corn·
merce, in competition with other partnerships and with corporations,
firms and individuals likewise engaged, entered into the following
agreement, to cease and desist from the alleged unfair methods of
c·ompetition in commerce as set forth thflrein.
Miles Llewellyn Finch, Miles L. Finch, Jr., Guy Giordanelli, and
Cora S. Sontag, and each of them, in connection with the sale or
tlistribution of their textile fabrics in commerce as defined by the
Federal Trade Commission Act, agreed forthwith to cease and desist
from:
1. Representing, through the use of any words, terms, symbols, or
depictions indicative of British or other foreign origin, or in anY
other manner, that products which are manufactured in the United
States of America are made in or imported from the British Isles
or any other foreign country: Provided, however, That the
c-ountry of origin of the various constituent fibers thereof may be
stated when immediately accompanied in equally conspicuous type
with an explanation that such products are manufactured in the
United State> of America.
2. Representing, by means of tags, labels, or other advertising mat·
ter or in any manner, that their fabrics are manufactured from irn·
ported British wool when, in fact, the fiber content thereof does not
consist wholl.v of British wool imported from the British Isles.
3. The use of the words "Home Loomed'' as descriptive of fabrics
manufactured by machines in mills or factories, or otherwise repreEenting that factory manufactured fabrics are loomed or produced
in the home.
It is further understood that no provision contained in this agree·
ment shall be construed as authorizing or permitting, after July 14,
1941. the labeling o£ any wool product in any manner other than in
ftrict conformity with the provisions of the Wool Products Labeling
Act of 1939. (July 28, 1941.)
3188. Hosiery-Composition and Source or Origin.-Chester H. Roth
Co., Inc., a New York corporation, and Century Hosiery Corporation, a North Carolina corporation, engaged in the sale and distribu-
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tion of men's hosiery in interstate commerce, in competition with
ot?er corporations and with individuals, firms, and partnerships likeWise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.
Chester H. Roth Co., Inc., and Century Hosiery Corporation, and
~ac~ of them, in connection with the sale and distribution of their
110Siery in commerce, as defined by the Federal Trade Commission
Act, agreed they will forthwith cease and desist from:
1. The use of the words "Linen" or "Irish Linen" as descriptive
0
.£ the fiber content of hosiery not composed of linen. If a por~Ion of such hosiery, as, for example, the toe or the toe and heel thereof,
Is composed in part of or reinforced with linen, then in that case the
Word "Linen," when used properly to describe such linen content,
~hall be immediately accompanied in equally conspicuous type by a
Word or words truthfully and unambiguously designating the portion
~o reinforced as, for example, "Toe reinforced with linen" or "Heel
and toe reinforced with linen."
. 2. Representing, directly or inferentially, that hosiery is composed
In whole or in part of "Egyptian Lisle" or of cotton produced in
Egypt when, in fact, the cotton fiber or thread content thereof was
!Jot produced in Egypt.
3. The use of the term "Lisle" as descriptive of hosiery which is
not, in fact, made of lisle, as the term generally is understood and
recognized by the hosiery industry and the purchasing public. (Aug.
4, 1941.)
3189. Fabrics or Ribbon-Unit Quantities.-Shannock Narrow Fabric
Co., a corporation, engaged in the manufacture Qf narrow fabrics or
tibbon, and in the sale and distribution thereof in interstate comlnerce, in competition with other corporations and with individuals,
firms, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods of
competition in commerce as set forth therein.
Shannock Narrow Fabric Co., in connection with the sale and distribution of its products in commerce, as defined by said act, agreed
to cease and desist from the use of the marking "50 Yards" on bolts
<lr containers thereof when, in fact, less than 50 yards of material are
contained therein, or otherwise mismarking or misbranding such
Products with respect to the yardage thereof or in any other way,
"With the tendency and capacity or effect of misleading or deceiving
Purchasers or the consuming public. (Aug. 4, 1941.)
3190. Ribbons and Seam Binding-Unit Quantities.-Standard Ribbon
·Corporation, a New York corporation, engaged in the manufacture
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of various types of ribbons including seam binding, in competition
with other corporations and with individuals, firms, and partner·
ships likewise engaged in the sale and distribution, in interstate corn·
merce, of similar products, entered into the following agreement ~o
cease and desist from the alleged unfair methods of competition 1n
commerce as set forth therein.
· Standard Ribbon Corporation, in connection with sale or offering
for sale of its seam binding or other ribbons in commerce as defined
by the Federal Trade Commission Act, agreed it will forthwith cease
and desist from the use of the marking "100 Yards" on bolts or con·
tainers thereof when, in fact, less than 100 yards of material are con·
tained therein, or otherwise mismarking or misbranding such prod·
ucts with respect to the yardage thereof or in any other way, with
the tendency and capacity or effect of misleading or deceiving pur·
chasers or the consuming pubUc.-(Aug. 4, 1941.)
3191. Radio Communications-Qualities, Properties, or Results.-The
Sunshine Broadcasting Co., a .corporation, engaged in interstate
commerce in communication by radio and dissemination of such corn·
munications including commercial and other programs by and
thr_ough its broadcasting station designated by the call letters
"KTSA" to persons located within the State of Texas and other
States of the United States, in competition with other corporations,
individuals, and partnerships likewise engaged, entered into the fol·
lowing agreement to cease and desist from the alleged unfair methods
of competition in commerce as set forth therein.
The Sunshine Broadcasting Co., in connection with the dissemina·
tion of such communications in commerce, as defined by said act,
agreed to cease and desist from using the slogan or words "KTSA
San Antonio, Texas, 5,000 WATrs, DOING A 50,000 WATr Jon." (Aug.
4, 1941.)
3192. Hair Dyes-Qualities, Properties or Results.-A. Rhodes Co.,
Inc., a corporation, engaged in the business of manufacturing hair
dyes, one type of which is called "Rejuvena," sometimes spelled "Re·
ju-Vena," and in the sale thereof in commerce between the various
States, in competition with other corporations and with individuals,
firms, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods of
·
competition in commerce as set forth therein.
,A.. Rhodes Co., Inc., in connection with the sale and distributiqn
o:f its products in commerce, as defined by said act, agreed to cease
and desist :from the use of any statement or representation which iro·
ports or implies, or the effect o:f which tends or may tend to convey
the impression or belief to purchasers or prospective' purchasers, that
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said product has healing properties or that it would be beneficial per
se to the skin or scalp, that it contains anything which would be of
any particular value as a means of preventing falling hair, that its
Use would do more than to assist only in the temporary removal of
dandruff, that it would have any youthening effect upon the user
other than to change the color of gray hair, or that the use thereof
'Would prevent the hair shaft, which emerges from the hair follicle
after the application of the dye, from appearing in its natural grayness. (Aug. 5, 1941.)
3193. Medicinal Preparation-Qualities, Properties, or Results.-Henry
I. Snare, trading as Snare Brothers Ointment Co., and George J.
Mergenthal and George 0. Dennis, copartners, trading as Snare's
~e-Lef Sales Co., engaged in th~ sale and distribution of a medicinal
Preparation, a salve or ointment called "Snare's Relef," in interstate
commerce, in competition with other individuals and with partnerships, firms, and corporations likewise engaged, entered into the following agreement to cease and desist from the alleged unfair methods
of competition in commerce as set forth therein.
Henry I. Snare, George J. Mergenthal, and George 0. Dennis in
connection with the sale and distribution of their products in comlnerce, as defined by said act, agreed to cease and desist forthwith
from the use of any statement or representation which, either directly or by inference, imports or implies or the effect of which tends
'
or may tend to convey the belief:
1. That the use of said preparation, as directed, will prevent or
cure pneumonia, asthma or hay fever, influenza, pleurisy or gout, or
goiter, or that it will afford any appreciable relief from sinus disorders or various forms of rheumatism or that it will be beneficial
in· the treatment of appendicitis or severe chest colds, or that it will
Put an end to inflammation of all kinds or kill infection and germs
by vapor action, or that the said preparation is a modern or new type
of treatment or that it is superior to other similar preparations.
2. That the said preparation has therapeutic value or properties
other than those of a counter-irritant or that it will afford other
than temporary, local relief to persons who may be suffering from
minor bruises or aches, as aching muscles and feet, certain forms of
neuritis, rheumatoid arthritis, and sprains. (Aug. 5, 1941.)
3194. Cosmetics-Qualities, Properties, or Results.-Elmo Sales CorPoration, a corporation, engaged in the sale and distribution in interstate commerce of two cosmetics, on~ called ''Elmo Special Formula
·Cream" and the other "Elmo Foundation Cream," both of said
cosmetics having essentially identical therapeutic properties and
being manufactured by Elmo, Inc., a corporation, and of which
the said Elmo Sales Corporation is a subsidiary, in competition
43~526°--42--voi.33----106
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with other corporations and with individuals, firms, and partnershiPS
likewise engaged, entered into the following agreement to cease and
desist from the alleged· unfair methods of competition in commerce
as set forth therein.
Elmo Sales Corporation, in connection with the offering for sale or
sale of its product called "Elmo Special Formula. Cream," or of anY
other product of like composition, in commerce as defined by the
Federal Trade Commission Act, agreed to cease and desist forthwith
from the use in its advertising or printed matter furnished by it to
others for their use, of any statement, claim, or representation, the
effect of which is to convey or which tends or may tend to convey
the belief to purchasers that the use of said product would retard
or otherwise influence or prevent changes giving rise to wrinkles,
crowsfeet, or lines characteristic of advancing age, or that it would
do more than to temporarily soften or mask and thereby lessen the
prominence of such lines or· age signals or to temporarily correct
dryness and redness of the skin. (Aug. 5, 1941.)
3195. Candies-"Home Made."-Fanny Farmer Candy Shops, Inc.,
a corporation, engaged in the manufacture of candies at a number
of factories or "studios" operated by it in several States of the
United States, and in the sale and <listribution thereof in interstate
commerce, in competition with other corporations and with individuals, firms, and partnerships likewise engaged, entered into the
following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Fanny Farmer Candy Shops, Inc., in connection with the sale and
distribution of its pro<lucts in commerce, as defined by said act, agreed
to cease and desist from the use in its advertisements and advertising matter or on the containers of its products of the words "Home
Made" or of any other word or words of similar implication as
descriptive of said products; and from the use of the said words
"Home Made" in any way so as to import or imply or the effect of
which tends or may tend to convey the belief to purchasers that said
products are home mrule or cooked or made in the home. (Aug. 5,
1941.)
3196. Bath Oil-Source or Origin.-Cassell Products, Inc., a corporation, also trading as Jalund Parfums, engaged in the sale and distribution of a bath oil uesignatl'd "Swiss Pine Needle Bath Oil," in
interstate. commerce, in competition with other corporations and
with individuals, firms, and partnerships likewise engaged, entered
into the following agreement to cease and desist from the alleged
unfair methods of competition in commerce as set forth therein.
Cassell Products, Inc., in connection with the sale and distribution
of its products in commerce, as defined by said act, agreed to cease
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and desist from the use of the word "Swiss" on tags, labels, invoices,
?r other advertising matter as descriptive of bath oil not produced
In Switzerland; or from any representation, the effect of which causes
or has the capacity to cause the belief or impression that any product
or products are of Swiss or other foreign origin or are produced in
or imported from Switzerland or other foreign country, when such
are not the facts. (Aug. 5, 1g41.)
. 3197. Premium Merchandise-Nature.-Paul F. Beich Co., a corporab~n, engaged in the manufachire of candy and in the sale and dist~lbution thereof and also in the sale or distribution of enlarged
tl~ted photographs and other products as so-called premium merchandise in interstate commerce, in competition with other corporations
and with individuals, firms, and partnerships likewise engaged, entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
therein.
. Paul F. Beich Co., in connection with the sale and distribution of
1
~ products in commerce as defined by the Federal Trade CommisSion Act, agreed forthwith to cease and desist from the use of the
Word or words "fainted," "Hand Painted," "Portrait," "Oil Port:ait," or any other word or words of similar import or meaning,
e1ther alone or in conjunction or connection with any other word,
term, or expression, in any way to designate, describe, or refer to
tolored or tinted photographs or photographic enlargements or other
Pictures produced from a photographic base or impression. (Aug.

7, 1941.)
3198. Flashlights-Qualities, Properties or Results, and Price.-Milton

M. Tigerman, trading as Parker Industries, engaged in the sale in
commerce of a type of flashlight variably called "Magic-Lite,"
"Parker-Lite" and "Flashmaster" and which was described as having
self-generating mechanism that produced its own lighting power and
eliminated the necessity of batteries or cord, in competi~ion with
Qther individuals and with firms, partnerships, and corporations likeWise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.
Milton M. Tigerman in connection with the sale and distribution
Qf his products in commerce, as defined by said act, agreed to cease
and desist forthwith from the use of any statement or representation
Which asserts or the effect of which tends or may tend to convey the
·belief to purchasers or prospective purchasers that the said devices
are of such unlimited span of usefulness that they will last forever
or for a lifetime or are everlasting or will assure light forever and
at no expense or that they will prov:ide a lifetime of service without
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the necessity of replacing any of the parts thereof and/or that the
first cost of the device will be the last. The said individual also
agrees to ~ease and desist forthwith from the use in his advertising
or printed matter or in any way of any false, fictitious, or exag·
gerated price, that is to say, any purported sales price which is in
excess of the price for which said device is customarily sold in the
usual course of trade. (Aug. 5, 1941.)
3199. Flashlights-Qualities, Properties, or Results.-Match King, Inc.,
trading as Monarck Manufacturing Co., engaged in the business of
manufacturing a type of flashlight which it calls "The Flashmaster"
and describes as having self-generating mechanism which produces
its own lighting power and thus eliminates the necessity of batteries
or cord, in interstate commerce, in competition with other corpora·
tions and with individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
therein.
Match King, Inc., in connection with the sale and distribution
of its products in commerce, as defined by said act, agreed to cease
and desist from the use of any statement or representation which
asserts or the effect of which tends or may tend to convey the belief
to purchasers or prospective purchasers that said devices are of such
unlimited span of usefulness that they will last forever or for a life·
time or are everlasting or assure light forever and at no expense
or that they will provide a lifetime of service without the necessity
of replacing any of the parts thereof and/or that the first cost of
said device will be the last. (Aug. 5, 1941.)
3200. Fur Products-Composition and Nature.-C. J. Gordon Co., a
corporation, engaged in the sale and distribution of fur products,
including fur coats, in interstate commerce, in competition with other
corporations and· with individuals, firms, and partnerships likewise
engaged~ entered into the following agreement to cease and desist
from the alleged unfair methods of competition in commerce as set
forth therein.
C. J. Gordon Co. in connection with the sale and distribution of its
products in commerce, as defined by said act, agreed to cease and
desist from labeling, invoicing, or otherwise designating or referring
to coats or other articles manufactured from the peltries of "Bessa·
rabian" or other lambs not Persians of full breed as "Blk Persian" or
"Persian"; from advertising, offering for sale, selling, branding, or
otherwise representing furs as the product of a true species or breed
of animals, unless such furs have, in fact, been obtained from a true
species or breed of animals; or otherwise making representations
which convey or tend to convey a misconception as to the name,
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nature, breed, or zoological origin of any fur product offered for
sale or sold by it. (Aug. 8, 194:1.)
3201. Spring Water-Qualities, Properties or Results, Ailments, ComParative Merits, Etc.-Richard R. Thompson, an individual, trading as
Eureka Springs \Vater Co. and as Ozarka \Vater Co., engaged in
the sale and distribution of bottled water designated "Eureka Springs
~zarka \Vater" or as "Ozarka Spring \Vater" in interstate commerce,
ln competition with other individuals and with corporations, firms,
and parternships likewise engaged, entered into the following agreement to cease and desist from the alleged unfair methods of comPetition as set forth therein.
Richard R. Thompson, in connection with the sale in commerce,
as commerce is defined by the Federal Trade Commission Act, or
the dissemination of advertising by means of the United States mails
or otherwise in commerce as set forth in said act, of the product
designated "Eureka Springs Ozarka Water" or "Ozarka Spring
'Water," or any other product of substantially the same composition
or possessing substantially the same properties, whether sold under
such name or names or any other name or names, agreed forthwith
to cease and desist from representing, directly or inferentially, that
such product is a cure, remedy, or competent treatment for any
malady, disease, or ailment; that it is a laxative or that faulty elimination is the cause of all stomach trouble, indigestion, rheumatism,
or diseases of the liver, kidneys, or bladder or generally the cause
thereof; that it has any therapeutic value due to any radio-activity
1\'hich it may possess; that it is the purest natural water on the
American continent or known to scientists; or that undistilled or
naturally pure water is the only water to be recommended for human
Use or that distilled water is poisonous to mankind. (Aug. 11, 1941.)
3202. Hair Dye Preparation-Safety and Qualities, Properties or
~esults.-Jose G. Gonzalez and M:rs. Henry (Felicitas G.) M:yers,
Individuals, engaged in the sale and distribution of a hair dye prodUct designated "Malintzin" in interstate commerce, in competition
With other individuals and with firms, and partnerships and corporations likewise engaged, entered into the following agreement to
cease and desist from the alleged unfair methods of competition in
-commerce as set forth therein.
Jose G. Gonzalez and Mrs. Henry (Felicitas G.) Myers, in conllection with the advertisement, offering for sale, sale, or distribution
in commerce, as commerce is defined by the Federal Trade Commission Act, of the product "Malintzin" or of any other product of substantially the same composition or possessing substantially the same
Properties, agreed, and each of them agreed, to cease and desist forthWith from the use of the word "harmless" or "safe" as descriptive
of said product, and from the use of the said words in any way so
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as to import or imply that the said product will not prove harmful
under any conditions of its use or when or if used by certain per·
sons. The said individuals also jointly and severally agreed to
cease and desist from the use in advertising matter, or in any other
way, (1) of the statement "gives permanence of color" or of anY
other statement of similar implication, the e:ffect of which tends or
may tend to convey the belief to purchasers or prospective purchasers
that an application of the product to gray hair would prevent the
hair shaft which subsequently emerges from the hair follicle frolll
appearing in its natural grayness; (2) of the statement "imparts
a naturalness in any shade of hair" or of any other similar state·
ment, which has or may have the capacity to cause consumers to
believe that the use of said product upon hair which has become
gray will impart thereto or restore such gray hair to its previous
natural shade regardless of what may have been the original shade
or color of such hair. (Aug. 11, 1941.)
3203. Fingernail Polishes-Scientific or Relevant Facts, Qualities,
Properties or Results, and Comparative Merits.-Northam "\V'arren Cor·
poration, a corporation, and Peggy Sage, Inc., a corporation, and a
wholly owned subsidiary of Northam Warren Corporation, engaged in
the sale and distribution, in interstate commerce, of fingernail polishes,
that sold by the Northam Warren Corporation being designated
"Cutex" and that sold by Peggy Sage, Inc., being designated as
"Peggy Sage," in competition with other corporations and with indi·
viduals, firms, and partnerships likewise engaged, entered into the
following agreement to cease and desist from the alleged unfair
methods of competition in commerc~ as set forth therein.
Northam ·warren Corporation and Peggy Sage, Inc., in connection
with the sale or offering for sale in commerce, as commerce is defined
by the Federal Trade Commission Art, or the dissemination of adver·
1ising, by the means and in the manner above set forth, of their finger·
nail polishes or preparations, respeetively designated "Cutex" and
"Peggy Sage," or any other preparation of substantially the same
composition or possessing substantially the same properties, whether
sold under such names or any other name or names, they, and each
of them, agreed forthwith to cease and desist from:
1. Representing that fingernails have pores or that they are like
the skin in structure; that the health, growth, or length of fingernails
is the result of or contingent upon their contact with air or moisture;
that fingernails absorb or give o:ff moisture or that nail defects, such as
brittleness, are the result of or due to moisture conditions or a lack
of moisture.
2. Representing that their nail polishes or preparations applied to
the fingernails, contain pores or form or constitute a porous or mesh·
like film or coating or are permeable by any appreciable quantity of
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moisture; or that the moisture permeability of their nail polishes
e:&ceeds that of competitive products by 206 percent, 100 percent or
90 percent, or by any other percentage which is not in accord with
the facts.
3: Representing, directly or inferentially, that the use or applica~wn o:f competitive brands of nail polish smothers or "seals up" the
na1ls, or thereby results in or causes brittle, splitting, or flaky nails
or other abnormal or unhealthy nail conditions.
. 4. Statements or depictions which cause or may cause the belief or
~mpression that their nail polishes can be depended upon to remain
llltact upon fingernails without chipping, peeling, or wearing off for
any period of time in excess of the time such products will remain
mtact, or that the wearing qualities o:f their polishes are in excess of
ihose of all polishes sold in competition therewith. (Aug. 12, 1941.)
3204. Seam Binding-Unit Quantities.-William Smith & Sons, Inc.t
engaged in the manufacture of seam binding and in the sale and distribution thereof in interstate commerce, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set :forth
therein.
William Smith & Sons, Inc., in connection with the sale and distribution of its products in commerce, as defined by said act, agreed
to cease and desist :from the use of the marking "100 yards" on bolts
or containers thereof when, in :fact, less than 100 yards of material
are contained therein, or otherwise mismarking or misbranding such
Products with respect to the yardage thereof or in any other way with
the tendency and capacity or effect of misleading or deceiving purchasers or the consuming public. (Aug. 14, 1941.)
3205. Horoscopic Readings, "Talismans" and "Lucky Stones"-Astrologer, Qualities, Properties, or Results, Guaranteed, Nature, Etc.-Samuel
Schaap, an individual, trading as Robina Studios, engaged in the sale
and distribution of mimeographed material purporting to be horoscopic or astrological readings and of so-called "Talismans" and
:'Lucky Stones" in interstate commerce, in competition with other
Individuals, and with corporations, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist
from the alleged unfair methods of competition in commerce as set
forth therein.
Samuel Schaap, in connection with the sale and distribution of his
horoscopic readings, "Talismans" and "Lucky Stones" in commerce
as defined by said act, agreed to cease and desist from :
1. Statements which import or imply that he is an astrologer or
that his said business is conducted by or under the supervision of
an astrologer.
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2. Representing, by direct statement or by reasonable inference, that
he has or possesses any astrological gift, quality, or endowment;
that he can determine the past, present, or future by astrology or the
aspects and situation of the stars; or that, by the application of
mundane astrology, he can bring happiness to others or furnish information pertaining to love, health, business, or any other topic or
subject matter.
3. Representing that his so-called astrological forecasts or "Life
Readings" are individually prepared; that each "Life Reading" is
based upon a study of the purchaser's horoscope or upon calculationS'
or deductions pertaining thereto; that any time or work, other than
that used in mimeographing and mailing, is required in filling orders i
or that the sum of $5 or any other price for the purpose as repre·
sented iS' a reasonable price for such mimeographed copies.
4. Stating, directly or inferentially, that he can and will furnish·
correct answers to questions submitted to him by purchasers of his
"Life Readings".
5. Representing that any scientific process is used in the manufacture or preparation of his talismans; that such talismans, amulets
or charms are of any value to the wearers thereof; that the importance
<>f wearing the same is generally acknow~edge.d or recognized; that
' any person or persons have benefited or have had their wishes fulfilled by reason of wearing such talismans or charms; or that such
charms will exercise or exert any influence on persons owning or
wearing the same.
6. Representing that the efficiency of his talismans is guaranteed
or in any manner importing or implying that any talisman, amulet,
charm, "Lucky Stone" or similar product possesses any efficiency, is
effective in averting ill or securing good fortune, or possesses any
magic qualities or mystic power.
7. Stating, directly or by implication, that the wearing of a socalled "Lucky Stone" will have any influence or bearing on the
wearer or in any way affect his fortunes or the attainability of his
desires; or that any particular stone possesses any quality or at·
tribute by reason of which it is capable of bringing luck to the owner
or wearer.
8. The use of the word "guaranteed" or any other word or words
of similar meaning in connection with the advertising, offering for
sale, or sale of his said products.
9. The making of any other misleading or deceptive statements
or representations concerning the character, nature, quality, value.
or scope of the horoscopic readings, "Talismans," "Lucky Stones"
<>r other product or commodity offered for sale or sold by him, or in
any other material respect, with the tendency or capacity to mislead
<>r deceive prospective purchasers or the public. (Aug. 15, 1941.)
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3206. Darning Machine-Nature and Qualities, Properties or Results.Perfect Manufacturing Co. also trading as Safe Electric Co., a cor~oration, engaged in the sale and distribution of an electrical heatIng unit or device designated "Otto-Matik Darning Machine," for
Use in connection ~ith the patching of textile fabrics, in interstate
C?111111erce, in competition with other corporations and with indi''1duals, firms, and partnerships likewise engaged, entered into the
following agreement to cease and desist from the alleged unfair
:methods of competition in commerce as set forth therein.
Perfect Manufacturing Co. in connection with the sale and distribution of its products in commerce, as defined by said act, agreed
to cease and desist from the use of the words "Otto-Matik Darning
Machine'' or "Automatic Darning Machine" as a designation for or
as descriptive of said product; or the use of the coined word "OttoMatik" or the words "automatic," "darning" or "machine" or other
Word or word.s of similar implication or meaning in any manner
so as to import or imply or cause the belief or impression that such
device is automatic in operation, that darning can be accomplished
by its use or that it is a machine. (Aug. 15, 1941.)
3207. Alcoholism Treatment-Qualities, Properties, or Results, Safety
and laboratory.-Harry J. Knorr, an individual, trading and doing
business under the name of Laboratory Products Co., engaged in the
business of selling and distributing in interstate commerce a preparation called Van-Tox consisting of two kinds of tablets containing the
same active in£redients but in different quantities and which were described as "Special Formula Single Stg. #1" and "Special Formula
Double Stg. #2," said tablets comprising a treatment for alcoholism
~nd the liquor habit. The said individual, in competition with otherIndividuals, and with firms, partnerships, and corporations likewise
engaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.
Harry J. Knorr, in connection with the offering for sale, sale, ordistribution of his preparation designated "Van-Tox" or of any other
Preparation composed of substantially similar ingredients or possessing substantially similar properties, whether sold under the aforesaid designation or under any other name, agreed to cease and desist
from directly or indirectly:
1. Disseminating or causing to be disseminated in any advertiselnents in commerce, as commerce is defined by the Federal Trade Com:rnission Act, which qdvertisements repreS€nt, directly or through inference that said preparation is a cure or remedy or a competent oreffective treatment for chronic alcoholism or the liquor habit; that the
use of said preparation wili overcome the craving or desire for or-
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indulgence in alcohol; that the said preparation is in all cases safe or
harmless, or that it contains no harmful drugs.
2. Disseminating or causing to be disseminated any advertisement
by any means for the purpose of inducing, or which is likely to induce,
directly or indirectly, the purchase in commerce, as commerce is defined by the Federal Trade Commission Act, of said preparation,
which advertisements contain any of the representations referred to
in the preceding paragraph.
The said individual also agreed that, in connection with the offering
for sale, sale, or distribution of said preparation in commerce, as
commerce is defined by said act, to cease and desist from:
1. Using the word "Laboratory" or any other word of similar import
or meaning in any traJe name or in any other mann~r to describe
or refer to his business.
2. Representing in any manner that he owns and operates a labora·
tory. (Aug. 18, 1941.)
3208. Chicks and Hatching Eggs-Size, Poultry Farm,· Qualities, Prop·
erties or Results, Awards, Etc.-Lindstrom Hatchery & Poultry Farm,
a corporation, engaged in the sale and distribution of chicks and hatch·
ing eggs in interstate commerce, in competition with other corpora·
tions and with individuals, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth therein.
Lindstrom Hatchery & Poultry Farm is engaged in the business
of producing so-called high-quality poultry for show purposes and
for placement in certain farmers' poultry flocks. Chicks advertised
and sold by said corporation to the consuming public are hatched in
the "Lindstrom" hatchery from eggs purchased by it from farmers,
whose flocks include cockerels andjor pullets from the "Lindstrom"
poultry farm, or from other poultry raisers.
Lindstrom Hatchery & Poultry Farm, in connection with its sale
or offering for sale of chicks and hatching eggs in commerce, as defined
by the Federal Trade Commission Act, agreed forthwith to cease and
-desist from :
1. The use of the words or phrases "chicks from one of the world's
largest model poultry plants," "a plant complete to serve the needs
of every poultry raiser," "another special modern laying house with
the capacity of over one thousand hens," ancl "every facility is here
to give you the finest in baby chick quality" or any other statement
or representation of similar import or meaning, either alone or in
connection or conjun.ction with the words "Poultry Farm" as part
of its corporate or trade name or the words "poultry plant" or "laying
house," without disclosure of the fact that chicks offered for sale and
sold to the consuming public generally are hatched from eggs obtained
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from supplying farmers or other poultry raisers; ~r from any statellle?t or representation causing or having the capacity to cause the
behef or impression that such chicks are hatched from eggs produced
0 1't
n s own poultry farm.
2. Representing, directly or inferentially, that chicks offered for
sa~e and sold to the consuming public generally have the strain of
~a 1 d.corporation's prize-winning or high performance poultry unless,
~n d1rect connection with any such representation, truthful disclosure
e made of the fact that such chicks are related to and have the strain
of losing as well as winning contest entrants and that the strain of
sn.ch winning and losing contest entrants is diluted due to mating
'\Vlth farmers' flocks.
3. Representing that its poultry generally or various breeds thereof
are champions or that it has been awarded a greater number of prizes
than have competitors if, in fact, such representations are based on
~Wards received in so-called contests in which a certain breed or
reeds of its poultry were the sole entrants for such breed and en~o~ntered no competition, unless such representations, whenever made,
e lmmediately accompanied by a statement or statements in equally
conspicuous type indicating, definitely and unambiguously, that its
entrants encountered no opposition in certain contests or shows.
4. Statements or representations, the effect of which causes, or has
the capacity to cause, the belief or impression that its poultry or any
thereof have received awards at poultry shows, when, in fact, such
entrants did not receive awards as represented.
5. Representing that its pullets have reached egg-laying condition
earlier, have layed fewer small and more large eggs, and have layed
larger eggs more steadily at egg-laying contests than have any pullets
:ver entered by any other breeder, or any other statements of similar·
llnplication, unless or until such representations are truthfully predicated on factual records or data. (Aug. 19, 1941.)
3209. Perfumes-Source or Origin and Q.ualities.-The Ever-Dry
~aboratories, Inc., also trading as Trans-Pacific. Importers, with prin~l~al office and place of business at Los Angeles, Calif., and Robert ,V,
flller, individual, trading as Hula-Lei Products with place of
business at Honolulu, Hawaii, engaged in the sale and distribution
of perfumes in interstate commerce and between the United States
~nd Hawaii, in competition with other corporations, individuals,
finns, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods o£
· competition in commerce as set forth therein .
. The Ever-Dry Laboratories, Inc., and Robert W. Miller, in connection with the sale or offering for sale of perfume products in com~~rce as defined by the Federal Trade Commission Act, agreed
l 0 1Utly and separately to cease and desist from:
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1. Representing that the following-named perfumes: "Ginge~,"
"Sandalwood" "Pikaki" "Pomi Moi" or "Plumeria" are made 1n
'
Hawaii from 'the tropical' flowers of Hawaii;
and from the use of anY
representation or statement so as to import or imply, or the effect of
which tends or may tend to convey the belief that said products are
made in Hawaii or are products of Hawaii.
2. Representing that said perfumes represent the exotic fragrance
of tropical flowers from Hawaii. (Aug. 19, 1941.)
3210. Ozone Generating Device-Qualities, Properties or Results, and
Testimonials.-Vita-Lite, Inc., a corporation, engaged in the sale and
distribution in interstate commerce as defined by the Federal Trade
Commission, of machines or devices designated "Vita-Lite," for the
purpose of generating or providing ozone, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist frolll
the alleged unfair methods of competition in commerce as set forth
therein.
Vita-Lite, Inc., in connection with the sale in commerce as defined
by the Federal Trade Commission Act, or the dissemination of adver·
tising by the means and in the manner above set forth, of its devices
or machines designated "Vita-Lite," or of any other ozone generating
device or devices of substantially the same character, whether sold
under such name or any other name or names, agreed forthwith to
cease and desist from representing, by direct statement or by reason·
able inference either in its advertising matter or through statements
by its canvassing salesmen or agents, or otherwise, that such devices
have any therapeutic value, destroy or are capable of destroying bacteria or germs, are of benefit or value in the alleviation or curing of
disease or that the use thereof is indicated as a remedy or effective
treatment for· any ailment, disease or malady of the human body; and
from publishing or otherwise disseminating any testimonials contain·
ing statements or assertions contrary to the terms of the foregoing
agreement. (Sept. 2, 1941.) ·
3211. Ozone Generating Device-Qualities, Properties or Results, and
Economy.-Clyde Scherpness, an individual, trading as Ozone Air Co.,
engaged in the manufacture of machines or devices designated
''Ozone-Air," for the purpose of generating ozone and in the sale
and distribution thereof in interstate commerce, in competition with
other individuals and with corporations, firms, and partnerships like~
wise engaged, entered into the following agreement to cease and de·
sist from the alleged unfair methods of competition in com.merce
as set forth therein.
Clyde Scherpness, in connection with the sale in commerce as defined by the Federal Trade Commission Act, or the dissemination
of advertising by the means and in the manner above set foJ;:th, of

STIPuLATIONS

1689

its .machines or devices designated "Ozone-Air" or of any other
device or devices of substantially the same character, whether sold
under such name or any other name or names, agreed forthwith to
?E-ase and desist from representing, by direct statement or by reasonable
Inf~rence, that such devices have any therapeutic value; that such
dev~ces or ozone developed by the use thereof will eliminate foul air,
~urr!y or reactivate the air, eliminate offensive odors, oxidize aU
oreign matter in the air, destroy everything which is not naturally
a component part of the air or render carbon monoxide innocuous
or harmless; that such device or ozone generated thereby is a comPet~nt sterilizing agent or germicide, will destroy germs or bacteria
or Is conducive to health; that the use of said device will effectuate
?r result in a saving of 50 percent or other appreciable percentage
In_ the. cost of heating; or that the use thereof by poultry raisers
W'Ill eliminate or prevent poultry disease or infection, increase egg
Production, improve health of stock, constitute a competent disinfectant or eliminate or destroy offensive odors in poultry houses.
fSept, 3, 1941.)
3212. Refrigeration Compressors and Beverage Coolers-Qualities,
:Properties or Results, and Comparative Merits.-Mills Novelty Co., a
cho:poration, engaged in the business of manufacturing, among other
t Ings, refrigeration compressors and beverage coolers, and in the
sale thereof in interstate commerce, in competition with other corPorations and with individU,als, firms, and partnerships likewise
ehngaged, entered into the following agreement to cease and desist fro;m
t e alleged unfair methods of competition in commerce as set forth
~herein.

Mills Novelty Co. in connection with the sale and distribution of its
Products in commerce, as defined by said act, agreed to cease and
desist from the use of the statement that its 1/g horsepower compressor unit will equal the performance of the 1f2 horsepower compressor
units of other manufacturers; and from the use of that statement or
of any other statement or representation, the effect of which tends
or may tend to convey the impression or belief_ to purchasers or prospective purchasers that its compressor units, or any thereof, will
equal the performance of its· competitors' compressor units of greater
horsepower, or that its said compressor units, in the matter of performance, are any better, size for size, than the compressor units of
other manufacturers, or that its compressor units are quieter or less
costly to operate than are competitiv.e compressor units of the same
horsepower. Said corporation also agrees to cease and desist from
~tating or representing that its l\Iills Speed Coolers are the only
c?olers which feature absolutely or completely dry storage, forced air
Circulation, a~'tomatic defrost and automatic disposal of defrost
W"ater. (Sept. 4, 1941.)
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3213. Poultry and Animal Food Supplement-Qualities, Properties or

ltesults.-Harold Hilty, an individual trading as Marvelous Vegetabl~

Yeast Co., engaged in the s~le and distribution of a poultry an~
animal food supplement, des1gnated "Marvelous Vegetable Yeast,
in competition with other individuals and with corporations, firms,
and partnerships likewise engaged, entered into the following agre~
ment to cease and desist from the alleged unfair methods of competl·
tion in commerce as set forth therein.
Harold Hilty, in connection with the sale and distribution in com·
merce as defined by the Federal Trade Commission Act, of the
product, designated "Marvelous Vegetable Yeast," or any other prod·
uct or products composed of substantially the same ingredients or
possessing substantially the same qualities, whether sold under such
name or any other name or names, agreed he will forthwith cease and
desist from representing, directly or by implication, that such
product constitutes a remedy or effective treatment for diseases of
poultry or animals generally or is efficacious in correcting or pre·
venting worms and coccidiosis in chickens, pigeons, or other poultry,
and wonns in dogs, cats, foxes, minks or other animals. (Sept. 8,
1941.)
3214. Eyelash and Eyebrow Preparation-Safety.-Hec Barth, an

individual doing business under the trade name "Dark Eyes," en·
gaged in the business of offering for sale and selling a preparation, a
dye for eyelashes and eyebrows, called "Dark Eyes," in competition
with other individuals and with firms, partnerships and corporations
likewise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.
Hec Barth, in connection with the dissemination of advertising by
the means and in the manner above set out of the preparation called
"Dark Eyes," or any other preparation of substantially the same
composition or possessing substantially the same properties, whether
sold under that name, or any other name, agreed he will cease and
desist forthwith from disseminating any advertisement which fails
conspicuously to include therein a statement to the following effect:
CAUTION: Prolonged or frequent use of this preparation mny result in per·
manent discoloration of the skin and mucous membranes.

Provided, however, That such adwrtisement need contain only the
statement:
CAUTION: Use only as directed on 'the label.

if and when such label bears the first described caution conspicu·
ously displayed thereon and the nccomp:mying labeling bears adequate
directions for its use. (Sept. 9, 1941.)

STIPULATIONS

1691

. 3215. Chenille Fabrics-Composition.-John A. 'Vahrenberger, an

~nd~vidual, engaged in the sale and distribution of chenille fabrics
In. Interstate commerce, in competition with other individuals and
~lth corporations, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged
Unfair methods of competition in commerce as set forth therein .
. John A. Wahrenberger, in connection with the sale and distribution of his products in commerce as defined by the Federal Trade
Commission Act, agreed forthwith to cease and desist from:
1. Advertising, branding, labeling, invoicing, selling, or offering
for sale products composed in 'vhole or in part of rayon without
clearly disclosing by the use of the word "rayon," the fact that such
Products are composed of or contain rayon; and, when a product is
composed in part of rayon and in part of fibers or materials other
than rayon, from failing to disclose each constituent fiber, in the
order of its predominance by weight beginning with the largest single
constituent, in immediate connection or conjunction with and in type
equally conspicuous as the word "rayon".
2. The use of abbreviation "Pers." or any abbreviation of the word
''Persian," or any other word or words connoting fur as descriptive
of fabrics made or composed of fibers other than the fur indicated ;
or advertising, invoicing, labeling, selling, or offering for sale, fabrics
c?mposed of fibers other than fur under any representations or conditions of deceptive concealment whereby purchasers or the consuming
Public are ·or may be misled into buying such fabrics in the belief
that they are composed of fur. (Sept. 10, 1941.)
3216. Medicinal Preparations-Qualities, Properties or Results, Ailments,
Etc.-Robert Salazar, an individual, trading as Los Angeles Pharmacal
Co. and as Hidalgo Pharmacy (Hidalgo Farmacia), engaged in the
sale and distribution of medicinal preparations, including products
designated ''Stomovita," "Femovita," "Pulmotol," and "Renatone
PiUs," in interstate commerce, in competition with other individuals,
and with corporations, firms, and partnerships likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
therein.
Robert Salazar, in connection with the sale in commerce as defined
by the Federal Trade Commission Act, or the dissemination of
advertising, by the means and in the manner above set forth, of the
Products designated "Stomovita," "Femovita," "Pulmotol," or "Renatone Pills," or any other preparation or preparations of substantially
the same composition or possessing substantially the same properties,
Whether sold under such name or names or any other name or names,
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he will forthwith cease and desist from representing, directly or
inferentially:
1. That "Stomavita" is a remedy or an. effective treatment for
stomach acidity, dyspepsia, indigestion, or stomach or gastric trouble
generally; that such product will regulate or relieve or that its use
is indicated as a treatment for gastric or stomach troubles; or that
such product will afford the user thereof the satisfaction of eating
everything desired without distress or ill effects.
2. That "Femovita" can be depended upon to correct annoyances
exclusive to the feminine sex; that its results are marvelous or sure i
that it is an effective treatment for nervousness, muscular pain, or
female ailments due to "irregularities in the functions of their sex";
that its use will control; result in or maintain health, a rhythm of
health, beauty, youthful charm, or happiness; that it will enric?
the blood or tone up the nerves, glands, muscles, or tissues; or that 1t
will increase physical resistance or soothe nervous excitation and
functional disturbances common to women.
3. That "Pulmotol" will stimulate organic energy or conquer
nervous debility; that it is a general tonic; that its use by growing
children helps or aids in the growth of bones or teeth, causes children
to be strong or healthy, or contributes to their development or causes
them to progress in their studies; that such product is indicated
for raising organic resistance or invigorating the organism; or that
its use will create a barrier to or prevent chest ailments.
4. That "Rena tone Pills" are a scientific discovery; that they have
any effective therapeutic action on the kidneys or afford any relief
to abnormally functioning kidneys; that such product is a remedy or
effective treatment for, or will prevent kidney disabilities or ailments j
that its use is indicated as a remedy for headache or pains in the waist;
that the kidneys accumulate uric acid or acid; that all impurities are
removed from the blood by the kidneys; and that disorders or maladies
such as rheumatism, stomach trouble, backaches, lumbago, arthritis,
and nervousness are caused by acid in the kidneys or are attri~utable
solely to kidney ailments. (Sept. 16, 1941.)
3217. Hosiery-Source or Origin.-Clarence L. Whisnant, Elsie E.
Whisnant, Ernest Whisnant, and Louella P. 'Vhisnant, copartners
trading as 'Vhisnant Hosiery Mills, engaged in the manufacture o:f
men's socks and in the sale thereof in interstate commerce, in com·
petition with other partnerships and with corporations likewise en·
gaged, entered into the following ngreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.
Clarence L. 'Vhisnant, Elsie E. 'Vhisnant, Ernest Whisnant, and
Louella P. 'Vhisnant, in connection with the offering for sale, sale,
or distribution of their domestically manufactured "English Rib"
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~osiery in commerce, as commerce is defined by the Federal Trade
f ommission Act, agreed, and each of them agreed, to cease and desist

either alone or in connection with
.hrom the use of the word "EnO'lish"
0

' e Word "Rib" or with any other word or words or in any other way
as ~ mark, stamp, brand, or transfer for such hosiery so as to import
or Imply, or the effect of which tends or may tend to convey the imhre~sion or belief to purchasers or prospective purchasers that said
t 081 ery is manufactured in England. If said domestically manufac;.red hosiery is knitted on machines capable of producing "English
thlb'' hosiery, and the words "English Rib" are used as descriptive
• er.eof, then in that case, said words shall be immediately accompamed by the words "Made in U. S. A." or other words of similar
~~ort, printed in equally conspicuous and prominent type so as to
1
ndicate clearly that said hosiery is not of English origin. (Sept. 16,
1941.)
3218. Hosiery-Mills.-Hanes Associated Mills, Inc., a corporation,
engaged as. a sales agency for a number of hosiery manufacturing
~on:erns located in the State of North Carolina, in the sale of such
1081
ery in interstate commerce, in competition with other corporations
~nd With individuals, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged
Unfair methods of competition in commerce as set forth therein .
. f!anes Associated Mills, Inc., in connection with ~he offering for
~ e or sale of hosiery in commerce, as commerce is defined· by the
federal Trade Commission Act, agreed to cease and desist forthwith
rom the :use of the word "Mills" as part of its corporate or trade name,
a;nd from the use of the word "Mills" or any other word or words of
~linilar import, the effect of which tends or may tend to convey the
Impression or belief to purchasers or prospective purchasers that it
:ake.s or manufactured the hosiery offered :for sale and sold by it or
that 1~ actually owns and operates or directly and absolutely controls
e lllills in which said hosiery is manufactured. (Sept. 16, 1941.)
II 3219. Sinusitis Remedy-Qualities, Properties or Results and Safety.enry Spangler, an individual, trading as National Laboratories and
~s ~ational Laboratories, Inc., engaged in the sale and distribution
;,n Interstate commerce of an alleged remedy :for sinusitis designated
Bullock's SyRtem" which includes prep-arations designated as "Bul1
Sck's Antiseptic Healing and Cleansing Tonic," "Bullock's Nasal
alve," ''Bullock's Antiseptic Emollient" and "Bullock's Clear Head
. ablets," in competition with other individuars and with corpora?o~s, firms, and partnerships likewise engaged, entered into the folowmg agreement to cease and desist :from the alleged unfair methods of competition in commerce as set forth therein.
1' lienry Spangler, in connection with the offering for sale, sale, or
t lstribution of the advertising by the means and in the manner above
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&et forth of his "Bullock's System" or the preparations designated
"Bullock's Antiseptic Healing and Cleansing Tonic," "Bullock's
Nasal Salve," "Bullock's Antiseptic Emollient," and "Bullock's Clear
Head Tablets" or any other preparation composed of substantiallY
the same ingredients or possessing substantially the same therapeutic
properties, whether sold under such name or names or any other name
Clr names, agreed forthwith to cease and desist directly or inferentiallY
from:
1. Representing that said preparations or any thereof constitute an
effective treatment or competent remedy for sinusitis,. infectious
eatarrh or any pathological process o£ the nose, month, throat, or
sinus,
2. From disseminating or causing to be disseminated any advertise~
ment which fuils to reveal that the frequent or continued use of the
preparation designated "Bullock's Clear Head Tablets" or any other
preparation composed of substantially the same ingredients may be
dangerous, causing collapse or dependence on the drug; provided,
however, that such advertisement need contain only the statement:
"Caution, use only as directed on the label," provided such label contains a warning to the effect that the frequent or continued use
thereof may be dangerous, causing collapse or dependence on the
drug. (Sept. 22, 1941.)
3220. Stoves, Furnaces, Etc.-Manufacturers and PersonneL-Kalamazoo Stove & Furnas Co., a corporation, engaged in the sale and distribution of cooking and heating units and other appliances in inter~
state commerce, in competition with other corporations and with
'individuals, firms, and partnerships likewise engaged, entered into
the following agreement to cease and desist from the alleged unfair
methods of competition in commerce as set forth therein.
Kalamazoo Stove & Furnas Co., in connection with the sale and
distribution of its products in commerce as defined by the Federal
Trade Commission Act, agreed forthwith to cease and desist:
1. From the use of the words "Kalamazoo Direct To You," "Factory Prices," "Our Factory Produces," "Direct from factory to the
user," "straight from the men who make them to your home," or
any other words or phrases of similar import or meaning in any manner
so as to import or imply or the effect of which tends or may tend to
ronvey the belief or impression that it produces or manufactures anY
Ftove, heater, range, furnace or other appliances or that it actuallY
owns and operates or directly and absolutely controls the mill or
plant in which any such product is produced or manufactured when,
in fact, such stove, heater, range, furnace, or other appliance is not
manufactured or produced in a mill, factory, or plant operated or
directly and absolutely controlled by it.
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2. From representing, directly or inferentially that 43 engineers
or "engineering brains" "have been concentrated on the one job of de~igning a new Kalamazoo Furnace"; that any number of engineers,
JU excess of the actual number so employed, have been or are being
employed or
eno-ao-ed
in developinoor improving any furnace, stove,
b
b
b
range or other appliance advertised, offered for sale, or sold by it;
or denonminating or referring to any member of its personnel as an
engineer when, in fact, such member is not a competent and qualified
~"ngineer. (Sept. 23, 1941.)
3221. :Booklets-Qualities, Properties or Results, !'rices, Etc.-Bernard
Munves, Paul Pukula, and Benjamin Pukula, copartners, trading as
George Cary Earnist, engaged in the sale and distribution in interstate commerce, of booklets, designated "The Daily Five, The Hundred Dollar System of Scientific Physical Efficiency," containing instructions for certain bodily exercises, a so-called "Daily Diet," and
other alleged health rules or suggestions, in competition with other
P~rtnerships a.nd with corporations, firms, and partnerships like'~lse engaged, entered into the following agreement to cease and deSist from the alleged unfair methods of competition in commerce as
set forth therein.
Dernard Munves, Paul Pukula, and Benjamin Pukula, and each
of them agreed that, in connection with' the sale and distribution of
their booklets, designated "The Daily Five," or any other booklets
or publications containing substantially the same subject material,
;·hether sold under such name or any other name or names, agreed
orthwith to cease and desist from:
r 1. Representing, directly or inferentially, that the exercises outIneu in their said booklets will have any demonstrable effect upon
or are a competent remedy or effective treatment for indigestion,
torpid liver, nervous trouble, impure blood or weak heart, or lungs;
that such exercises can be depended upon to "remove constipation"
or the "cause of constipation,~' to correct ill health or preserve health
o; strength, or to revitalize the system; or that, by following exerCise instructions as outlined, internal organs not under voluntary
control will be exercl.sed.
2. Representing, directly or infer·entially, that the "Daily Diet,"
us set forth in said booklets, contains complete dietary information
an(l hygienic rules or, that such "Diet" is in accordance with the
1110
tlern science of dietetics.
L 3. Rep:eseuting that the ''Shockle~s Cold Bath" describe~ in said
· ooklets IS or acts as a nerve "Tome," or has any beneficial effect
llpon the brain or nerve center.
4. Representing or quoting as the customary or regular price or value
of ~llch booklets, prices, or values which are in fact fictitious and
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in excess o:f the prices at which such booklets customarily are offered
for sale and sold in the normal course of business. (Sept. 23, 194:1.)
3222. Animal and Poultry Foods or Food Supplements-Qualities, Prop·
erties or Results, Nature, Composition, Etc.-Lapp Laboratories, Inc., a
corporation engaged in the sale and distribution o:f animal and
poultry foods or food supplements including products designated
1
' Mo-Lactas," "Lapp's Mineralized Mo-Lactas Block" and "Lapp's
Poultry Blockettes," in interstate commerce, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist
from the alleged unfair methods of competition in commerce as set
forth therein.
Lapp Laboratories, Inc., in connection with the offering for sale,
sale, or distribution in commerce as defined by said Act, of its animal
nnd poultry foods or food supplements designated "Mo-Lactas,"·
"Lapp's Mineralized :Mo-Lactus Block" and "Lapp's Poultry Block·
ettes" or any thereof or any other product composed of substantiallY
the same ingredients or possessing substantially the same properties,
whether sold under such names or any other name or names, agreed
forthwith to cease and desist, directly or inferentially, from:
1. Representing that said product or products are remedies or
effective treatments for any malady, disease, or ailment of animals or
poultry not the result of nutritional deficiencies due to a lack of the
minerals, vitamins, or food elements contained therein; or that the use
of such product or products or the addition thereof to a diet or ration
containing the necessary food elements, minerals, and vitamins in ade·
quate quantities will afford any curative or nutritional benefits, values,
or properties.
2. Representations or statements which import or imply that said
product or products when used as a· supplement to animal or poultrY
foods or otherwise in the feeding of animals or poultry:
Will cause increased milk production or increase the milk solids
when fed to dairy cows.
·wm cause calves to thrive, make rapid gains, or be kept in e:s:·
cellent condition.
·will keep e,ows and pigs in excellent condition.
'Vill cause faster growth or increase lactation when fed to hogs.
Will increase the rapidity of the growth of chicks.
'Vill promote or increase milk flow or cause glossier wool or faster
wool growth when fed to sheep; or
'Vill increase the food consumption of animals generally or keep
animals and poultry in good conditionunless in direct connection with each and every such representation it
be clearly and unambiguously stated that the benefits claimed will

STIPULATIONS!

1697

obtain only when there is a deficiency or ~:;uboptimal supply of food
elements, minerals, vitamins, or other constituents of such product or
products in the feed or ration ordinarily provided such animals or
poultry.
3. Representing that suci1 product or products or the use thereof
constitute an effective treatment or competent remedy for the control
or eradication of worms in animals or poultry; that they are tonics;
that the mineral content thereof is identical with the mineral content
of the blood and tissues; that their molasses content is dried whole
molasses; that their use as supplement to horse feed will promote
the assimilation of roughage; that the use thereof can be depended
upon to prevent cattle from refusing their rations; that cattle fed
thereon will average 3lf2 pounds per day gain in weight over .any
extended period of time; that sheep fed thereon will gain 5 pounds
Weight per week over any extended period of time; or that said product
or products are adequate substitutes for or will replace milk, dried
buttermilk or other milk products, salt and certain other minerals,
Yeast, or alfalfa in the diet of animals or poultry. (Sept. 23, 194:1.).
3223. Peat-Nature.-American Soil Sponge Selling Corporation, a.
~orporation engaged in the sale of peat, which is mined at Capac, Mich.,
In interstate commerce in competition with other corporations and
~ith individuals, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged
unfair methods of competition in commerce as set forth therein.
American Soil Sponge Selling Corporation, in connection with the
~tdvertisement, offering for sale, sale, or distribution of its peat product
ln commerce, as commerce is defined by the Federal Trade Commission
Act, agreed to cease and desist forthwith from the use of the words
"Peat Moss" as desc:J;iptive of said product; and from the use of the
'"ords "Peat Moss" in any arrangement, either alone or in connection
or conjunction with any other words or words or in any way, so as
to import or imply or the effect of which tends or may tend to convey
the belief or impression to purchasers or prospective purchasers that
said product is moss peat, that is to say, a product consisting chiefly
of the decomposed stems and leaves derived from species of Sphagnum
tnosses. (Sept. 23, 1941.)
3224. Trunks or Lockers-Composition, Qualities, Properties, or ResuJ.ts.-General Trunk Co., a corporation, engaged in the manufacture
of luggage, including trunks and lockers, and in the sale and distribution thereof in interstate commerce, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist
from the alleged unfair methods of competition in commerce as set
forth therein.

a
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General Trunk Co., in con~ection with the sale and distribution
in commerce, as defined by the Federal Trade Commission Act, of
its trunks or lockers heretofore designated or described as "cedar·
lined" or "Cedar Lined" or any other product of substantially the
same construction, agreed forthwith to cease and desist from:
1. The use of the words "Cedarlined" or "Cedar Lined" or
other word or words of similar import or meaning, either alone or in
connection or conjunction with any other word or words, as a
designation for or as descriptive of such products; or any repre·
sentation which imports or implies or has the capacity to cause
the belief or impression that such products are lined with cedar,
that is to say, boards or lumber obtained from cedar trees.
2. The use of the words "Moth Repellent" as descriptive of such
products; or representing in any manner, directly or by implica·
tion, that said products have any effective, adequate, or competent·
moth-repellent qualities or that the paper linings thereof afford
any practical use or value as a moth repellent. (Sept. 23, 1941.)
3225. Canvas Products-Weight.-A. :Mamaux & Son, a corporation,
engaged in the manufacture of tents, tarpaulins, awnings, and
other canvas products, and in the sale and distribution thereof in
interstate commerce, in competi.tion with other corporations and
with individuals, firms, and partnerships likewise engaged, entered
into the following agreement to cease and desist from the alleged
unfair methods of competition in. commerce as set forth therein.
In the canvas products industry and trade the weight of a canvas
product indicates the original weight of the grey goods used in the
manufacture thereof and does not include the weight of any material
used therein as a so-called waterproof treatment. Commercial
Standard CS28-32, effective January 1, 1932, as adopted by repre·
sentative manufacturers, distributors and users o£ cotton fabric tents,
tarpaulins, and covers, reads in part as follows:
'Vaterproof-treated goods.-Since the practice of indefinite and
misleading markings and descriptions of "waterproof-treated"
fabric tents, tarpaulins, and covers by their finished weight works
an injustice and is misleading to the buying public, the industry
desires to eliminate this practice and arrange in lieu thereof a
definite standard method of marking which will be clear to both
buyer and seller.
·waterproof-treated or untreated cotton fabric tents, tarpaulins,
and covers shall be marked ·with a printed tag or stencil to shoW
the original grey goods weight on a square yard basis.
A. 1\lamaux & Son, in connection with the offering for sale, sale,
or distribution in commerce as defined by the Federal Trade Com·
mission Act, of its tents, tarpaulins, awnings, or other canvas
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Products made or manufactured from so-called waterproof-treated
canvas or fabric, agreed forthwith to cease and desist from repreof the fabric. thereof, on a square yard basis,
senting as the weiO'ht
0
any weight in excess of the original weight per square yard of the
grey goods used in the manufacture of such products. (Sept. 23,
1941.)

3226. Correspondence Courses of Instruction-Institute, Government
Connection, Guarantee or Refund, Nature, Etc.-Citizens Institute of
!raining, Inc., a corporation, engaged in the sale and distribution in
~nterstate commerce of a correspondence school course of instruction
~ntended to assist students thereof to pass Civil Service examinations,
1n competition with other corporations and with individuals, firms,
and partnership likewise engaged in the sale and distribution of
correspondence school courses of instruction, entered into the following agreement to cease and desist from the alleged unfair methods
of competition in commene as set forth thenein.
. Citizens Institute of Training, Inc., in connection with the ofl'er~ng for sale, sale, or distribution of its correspondence course of
111struction in commerce as defined. by said act, agreed forthwith to
cease and desist from :
1. The use of the word "Institute" as a part of or in connection
With the corporate. or trade name under which it carries on its busi~ess; and from the use of the word "Institute" independently or
1n connection with any other word or words implying or suggesting
that its correspondence school is an organization conducted for the
Promotion of learning such as philosophy, art, or science and has
~quipment and faculty such as to entitle it to be designated an
1nstitute.
2. Representing, directly or by reasonable inference, either in· its
advertising media, by statements by its canvassing salesmen or agents,
or otherwise that said corporation 0r the correspondence school conducted by it has any connection with the United States Civil Service
Commission or other agency o£ the Federal Government.
3. The use, directly or indirectly, of any so-called "money-back"
guarantee, refund agreement or provision, or other guarantee, agreeJnent, or contract with a student or students conditioned upon the
student's taking or passing or having the opportunity to take or
Pass a future Government or civil-service examination or test, or
conditioned upon the student's being placed upon a Government or
other eligible list, or upon his securing or having the opportunity
to secure employment within the field of training pursued, with
the capacity, tendency, or effect of misleading students or prospective
s~udents by reason of concealment of pertinent facts or of other
Circumstances or conditions of its use.
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4. Representing, by direct statement or by reasonable inference,
either in its advertising media, by statements by its canvassing sales·
men or agents, or otherwise, that students or graduates of its said
course of instruction are assured of civil-service appointments or
of receiving employment by the United States Government.
5. Making any other misleading or deceptive statements or rep·
resentations, by way of advertising, oral presentation, or otherwise,
concerning the character, nature, quality, value, or scope of the course
of instruction sold or offered for sale by it or in any other material
respect, with a tendency or capacity to mislead or deceive students,
prospective students, or the public. (Sept. 23, 1941.}
3227. Cigars-Quality and Prices.-"\Vebster Eisenlohr, Inc., a cor·
poration, engaged in the business of manufacturing cigars and in
the sale thereof in interstate commerce under the brand name "Cinco,"
in competition with other corporations and with individuals, .firms,
and partnerships likewise engaged, entered into the following agree·
ment to cease and desist from the alleged unfair methods of com·
petition in commerce as set forth therein.
·
Webster Eisenlohr, Inc., in connection with the offering for sale,
sale, or distribution of its "Cinco" products in commerce, as corn·
merce is defined by the Federal Trade Commission Act, agreed to
·
cease and desist from :
1. Stating or representing that said brand of cigars which it no'W
sells and, at all times since June 1939, has sold at "2 for 5¢" is corn·
posed of the same tobacco ingredients or the same quality of in·
gredients as were used in the making of the cigars sold under the
brand name "Cinco'' prior to said date at higher prices.
2. The use of the price representation "5¢" either alone or in
connection with any words or in any other way, so as to import or
imply that the price of 5 cents each is the price at which said brand
of cigars, as presently made, are now and for some time past have
been customarily sold in the usual course of retail trade.
3. The use of the word ''Now" or of any other word or words
of similar import in connection with the phrase "2 for 5¢'' or of
any similar phrase of equivalent meaning to designate or represent
product regularly and usually offered for sale or sold at that price,
or which tends or may tend to convey the belief to purchasers or
prospective purchasers that the price of the products referred to
has been recently reduced.
4. The use of the statement or representation "Popular at 5¢ for
Over 50 Years," or of any other statement of similar import, in
referring to its "Cinco" brand of cigars, when in fact, such brand
of cigars has not been sold at 5 cents each for 50 years. (Sept. 25,
1941.)
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3228. Dog Food-Composition and Quality.-Kendall Foods, Inc., a
corporation, engaged in the sale and distribution in interstate comlh.erce of dog foods, including a product designated "Walter Kendall
Complete Dog Food," in competition with other corporations and
~ith individuals, firms, and partnerships likewise engaged, entered
lnto the following agreement to cease and desist from the alleged
Unfair methods of competition in commerce as set forth therein.
Kendall Foods, Inc., in connection with the offering for sale, sale,
or distribution in commerce as defined by said act, of its dog food,
designated "Walter Kendall Complete Dog Food," or any other prodUct composed of substantially the same ingredients or possessing
substantially the same properties, whether sold under such name or
any other name or names, agreed forthwith to cease and desist from
representing that such product is a ''balanced ration for all breeds"
of dogs or from any representation the effect of which causes or
has the capacity to cause the belief or impression that such product
constitutes a properly balanced ration or food for dogs generally or
for dogs of all breeds, ages, or of all activities. (Sept. 25, 1941.)
3229. Toothbrushes-11Sterilized."-I. Sekine Co., Inc., a corporation,
engaged in the manufacture of toothbrushes and in the sale and distribution thereof in interstate commerce in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist
.from the alleged unfair methods of competition in commerce as set
forth therein.
I. Sekine Co., Inc., in connection with the offering for sale, sale,
or distribution or the advertising in commerce, as defined by the Fed~~al Trade Commission Act, of toothbrushes not so packaged and sterlhzed as to be rendered sterile, agreed forthwith to cease and desist
f:om the use of the word "Sterilized" or any other word or words o£
Similar implication or meaning as descriptive of such products; or
from any representation the effect o£ which tends or may tend to conV'ey the belie£ to purchasers that such products are sterile or are rendered free from organisms capable of growth. (Sept. 29, 1941.)
3230. Cooking or Table Oil-Composition.-C. F. Simonin's Sons, Inc.,
a corporation, engaged in the sale and distribution in interstate comlh.erce, of vegetable oils, including a product designated "Olio Sitnonini'' for use as a cooking or table oil, in competition with other
corporations and with individuals, firms, and partnerships likewise
engaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.
C. F. Simonin's Sons, Inc., in connection with the offering for sale,
sale, or distribution, or the advertising by the means and in the man-
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ner above set forth, of its product "Olio Simonini" or any other cooking or table oils not composed wholly of olive oil, agreed forthwith to
cease and desist from any representation which, directly or by reasonable inference, conveys or may tend to convey the belief or impression
to purchasers or the consuming public that such product or products
consists of or is composed of olive oil. (Sept. 29, 1941.)
3231. Silk Hosiery and Lingerie Preparation-Qualities, Properties or
Results, and Manufacturer.-George Edmunds, an individual, trading
as 1\f. D. Manufacturing Co., engaged for a number of years last past
in the mail order business of selling and distributing a powdered
preparation, consisting chiefly of potassium alum, for the use in the
treatment of silk hosiery and lingeries, in interstate commerce, in
competition with other individuals and with firms, partnerships, and
corporations likewise engaged, entered into the following agreement to
cease and desist from the alleged w1fair. methods of competition in
commerce as set forth therein.
George Edmunds, in connection with the advertisement, offering for
sale, sale, or distribution of his preparation in commerce, as commerce
is defined by the Federal Trade Commission Act, agreed to cease and
desist forthwith from:
1. Stati~g or representing in any way that the use of said preparation, as a treatment for silk hosiery or lingerie, will prevent or stop
or insure against runs or snags therein or will cause such hosiery or
lingerie to wear longer.
2. The use of the word "Manufacturing" as part of his trade nallle,
and from the use of the said word or of the words "Manufactured by"
or of any other word or words of similar meaning or implication, the
effect of which tends or may tend to convey the belief to purchasers
or prospective purchasers that he makes or manufactures ~;aid prepara·
tion or that he actually owns and operates or directly and absolutelY
controls the plant or factory in which said preparation is manufac·
tured. (Oct. 2, 1941.)
3232. Jackscrews-Qualities, Properties, or Results.-lllinois Iron &>
Bolt Co., a corporation, engaged in the manufacture of hardware
products, including jackscrews, and in the sale and distribution
thereof, in interstate commerce, in competition with other corporations, and with individuals, firms and partnerships likewise engaged,
entered into the following agreement to cease and desist from the
alleged unfair methods of competition in commerce as set forth
therein.
Illinois Iron & Dolt Co., in connection with the offering for· sale,
sale, or distribution of its jackscrews in commerce, as defined by the
Federal Trade Commission Act, agreed forthwith to cease and desist
from representing as the capacity thereof any number of tons or
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other weight designati~n in excess of the actual lifting capacity
thereof: Pro'Vided, That the sustaining capacity, or the weight o£
the loads which such jackscrews will sustain, may be designated if
SUch designation is immediately accompanied in equally conspicuous
type by a statement that such designation indicates the sustaining
capacity and not the lifting capacity of said jackscrews. {Oct 7,
1941.)
3233. Stationery, Office Supplies, Etc.-Printing Shop.-Carl L. Spitz~adel'l, Inc., a corporation, engaged in the sale and distribution in
Interstate commerce of stationery, printing, engraving, and office
s~pplies and equipment, in competition with other corporations and
~lth individuals, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged
llnfair methods of competition in commerce as set forth therein.
Car} L. Spitzfaden, Inc., in connection with the sale or offering for
sale of its said merchandise in commerce as defined by the Federal
Trade Commission Act, agreed forthwith to cease and desist from
the Use of the words "Printers" "Engravers" "Lithographers,
"P
,
,
'
aper Rulers" or "Binders," or other words of similar implication
or meaning on its invoices, statements, letterheads, or other trade or
advertising literature in any way, so as to import or imply or the
(lffect of which tends or may tend to convey the belief that it prints,
engraves, lithographs, rules, or binds such merchandise, or that it
ac~uaUy owns and operates or directly and absolutely controls a
Pl1nt shop or establishment in which said merchandise is printed,
engraved, lithographed, ruled, or bound. (Oct. 8, 1941.)
· 3234. Hair Dye Product-New Discovery and Qualities, Properties, or
Itesuits.-Norman ,V. Siebras, an individual, trading as Lady Lennox
~o., engaged in the business of selling a hair dye product called
~ady Lennox Hair Coloring" in interstate commerce, in competition
~lth other individuals, and with firms, partnerships, and corporahans likewise engaged, entered into the following agreement to cease
and desist from the alleged unfair methods o£ competition in commerce as set forth therein.
f Norman
Siebras, in connection with the advertisement, offering
or sale, sale, or distribution of the product designated "Lady Len~ox Hair Coloring" in commerce, as commerce is defined by the
federal Trade Commission Act, agreed to cease and desist forthwith
rom the use of the words "new," "New Discovery," "modern," or
any other word or words o£ similar meaning or implication as descriptive of said product, and from the use of any word, statement,
or representation, the effect of which tends or may tend to convey
the belief to purchasers or prospef'tive purchasers that the use of
~n.Id product will cause all hair, including such as may be normally
stiff or kinky, to become soft, lustrous, or gleaming and silky, or

,V.
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that the use of said product will end gray hair in the sense that,
as it grows out, gray hair will not again appear at the roots, or that
it will restore the original color to hair which is turning or has
become gray. (Oct. 9, 1941.)
3235. Stamps and Philatelic Supplies-Free, Delivering Unordered Merchandise, Price, Value, and Collection Agency.-Philip Goldstein, an
individual, trading as Midwood Stamp Co., engaged in the sale and
distribution in interstate commerce, of stamps and philatelic supplies,
in competition with other individuals, and with corporations, firms,
nnd partnerships likewise engaged, entered into the following agree·
ment to cease and desist from the alleged unfair methods of com·
petition in commerce as set forth therein.
Philip Goldstein, in connection with the offering for sale, sale, or
distribution of stamps and philatelic supplies in commerce as defined
by the Federal Trade Comm~ssion Act, agreed forthwith to cease and
desist from :
1. Representing, directly or by implication, that any "approval"
stamp or any stamp or selection of stamps for which a price is charged
is given free; the use of the word "free" or other term of similar mean·
ing in any manner so as to import OP imply or which causes or has
caused or has the capacity to cause the belief or impression by anY
person that "approval" stamps are given free; or the use of the word
''free" or other tenn of similar meaning unless all the terms. of the
offer to which such term applies are clearly, unequivocally, unambigu·
ously, and definitely set forth in equal conspicuousness and in immediate connection or conjunction with the word "free".
2. Mailing, or otherwise distributing approval sheets of stamps or
other merchandise to persons who have not requested same, and there·
with or thereafter representing, either by direct assertion or by im·
plication, that such recipient is under contract legally enforceable
either to pay for such unsolicited merchandise or to return the same.
3. Representing that the prices at which he offers for sale and
E:ells his product constitute a discount to the purchaser or that such
price or prices are special or reduced prices or are applicable for a.
limited time only, when in fact, such prices are the usual and cus·
tomary prices at which he sells such products in the normal or usual
course of business.
4. Representing that the actual value of an assortment of stamps is
the sum of the catalog nominal list prices of all of such stamps; apply·
ing the tenn "catalog value" to a packet of stamps in a manner so as
to import or imply or cause the belief that any figures so designated
is the actual value thereof when in fact the actual value is less than the
alleged "catalog value" or catalog list price; or otherwise quoting a
figure purporting to be the actual or genuine value of a stamp, set of
stamps or other merchandise which is in excess of the price for which
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such article or group of articles is sold or can be obtained in the usual
course of business.
. ~· The use of the name "Nat. Mercantile Agency" or any other fichtious name purporting to be that of an independent collection agency
or credit bureau for the purpose of inducing the payment for or the
return of "approval" stamps or for the purpose of collecting payments
on. his contracts or alleged contracts, when in fact no such agency
('Xlsts or is employed by him. (Oct. 14, 1941.)
3236. Hair Dye Products-Qualities, Properties or Results, and New
Product.-Humm Laboratories, Inc., a corporation, its issued capital
stock owned in equal amounts by two individuals, Humbert ~firagia.
and William H. H. Davis, latter of whom is president of Duart Manufacturing Co., Inc., Ltd.; Humm Laboratories, Inc., engaged in the
lll~nufacture of Humm hair dye products of which there are some
thirty different shades, and in sale thereof either directly to the con~Urning public or through Duart Manufacturing Co., Inc., Ltd., as
lts sole distributing agency, to the trade, in interstate commerce, in
competition with other corporations and with individuals, firms, and
Partnerships likewise engaged, entered iD.to the following agreement
to cease and desist from the alleged unfair methods of competition in
collllllerce as set forth therein.
llumm Laboratories, Inc., Duart Manufacturing Co., Inc., Ltd.,
1-Iurnbert Miragia and William H. H. Davis, in connection with the
~dvertisement, offering :for sale, sale, or distribution of the said hair
Ye preparations, designated "Humm," or any other preparation of
substantially the same composition or possessing substantially the
same properties, whether sold under that name or any other name,
~hey and each of them agreed to cease and desist forthwith from statIng or representing, directly or by implication, that the use of said
Preparation, or a particular shade thereof, will restore or reproduce
the true or natural color of the user's hair in 45 minutes or any other
Period of time; that the use of said preparation once makes the user
an expert unless limited to qualified beauticians or hairdressers; that
the use of said preparation will make all hair soft and silky; unqualifiedly that the said preparation will not deteriorate; or that it is an
arnazing new product. (Oct. 16, 1941.)
·
3237. Cosmetics-Qualities, Properties or Results, and Composition.Beauty-Glo, Inc., a corporation, organized in August 1938, for the
Purpose of taking over the business theretofore conducted by Joseph
Adelman, Ray Adelman, and Harry Adelman under the trade name
";neauty-Glo Cosmetic Products Company" and which business, con. ~ls~ing of the advertisement and sale of Deauty-Glo brand cosmetics.
ln Interstate commerce, was continued for more than 1 year subsequent
to the aforesaid date by the said corporation in cooperation with the
aforesaid individuals and William H. Cotton and later with Samuel
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Scheff, in competition with other corporations and with individuals,
firms, and partnerships likewise engaged, entered into the following
agreement to cease and desist from the alleged unfair methods of
competition in commerce as set forth therein.
Beauty-Glo, Inc., and Joseph Adelman, Ray Adelman, Harry Adelman, William H. Cotton, and Samuel Scheff, in connection with the
advertising, offering for sale, sale, or distribution of the aforesaid
products, or any thereof, in commerce, as commerce is defined by the
Federal Trade Commission Act, agreed and each of them agreed to
cease and desist forthwith from representing, either directly or by
implication, that any of said products, when applied externally to the
face or skin, will revitalize or give new life to the skin or that it will
help to eliminate freckles or have any effect on blemishes, pimples,
coarse pores, or blotches, or that it will penetrate deeply into the pores,
that it will remove wrinkles, lines, or blemishes or waken or reawaken
near-dead tissues, that it contains any of the natural oils of the skin,
that it will cure or prevent the recurrence of dandruff or scalp itch,
or that it will stop or prevent the hair from falling out. (Oct. 11,
1941.)
.
3238. Photographic Miniatures-Prepared for Exhibition, and Special
Prices.-Morrall Studios, Inc., a corporation, having its principal place
of business, photographic studios, located at Rochester, N. Y., and
Mark Austin, Seymour M. Blaufarb, and Louis Jacobs, copartners,
who, through the said Mark Austin, became engaged, pursuant to certain contractual understandings with the said Morrall Studios, Inc.,
in a venture operated out of the aforesaid photographic studios in
Rochester, N.Y., and which venture contemplated and for more than
1 year last past has resulted in the sale of so-called "Gold Tone" miniatures in interstate commerce, in competition with other corporations
and with individuals, firms, and partnerships likewise engaged, entered
into the following agreement to cease and desist from the alleged
unfair methods of competition in commerce as set forth therein.
Morrall Studios, Inc., a corporation, and Mark Austin, Seymour !tf.
Blaufarb, and Louis Jacobs, individuals, in connection with the adver·
tisement, offering for sale, sale, or distribution of their so-called "Gold
Tone" miniatures in commerce, as commerce is defined by the Federal
Trade Commission Act, agreed and each of them agreed, to cease and
desist forthwith from:
1. Stating or representing, either directly or by inference, that a
designated miniature had been prepared for exhibition purposes or
displayed at an exhibit, when in fact such was not the fact.
2. The use of the price representation "$40.00" or any other designated sum of money, either alone or in connection or conjunction with
the words "regular price" or with any other word or words as indica·
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tive of the purported selling price of a miniature which customarily
!>ells for less; and from the use of the phrase "the extremely low price
of $12.50" as descriptive of the price for which a miniature is offered
for sale and sold, so as to import or imply or the effect of which tends
o~· may tend to convey the impression or belief to cutomers or prospective customers that said price is a special one, that is to say, is less
than the price for which said article is customarily sold in the usual
course of business. (Oct. 17, 1941.)
3239. Knitting Yarns-Composition, Source or Origin, and Manufacturer.-William K. Caldwell, an individual doing business under the
tra?e !lame Crescent Yarns, engaged in the mail order business of
selhng skeins and balls of knitting yarns in interstate commerce, in
colllpetition with other individuals, and with firms, partnerships, and
corporations likewise engaged, entered into the following agreement
~0 cease and desist from the alleged unfair methods of competition
111
commerce as set forth therein .
. William K. Caldwell, in connection with the advertisement, offerIng for sale, sale, or distribution of his yarn products in commerce,
as commerce is defined by the Federal Trade Commission Act, agreed
to cease and desist forthwith from:
1. Using the word "silk" or "chiffon" or any other silk-conp.oting
Word as descriptive of a product which is not composed of silk, the
Product of the cocoon of the silkworm .
. 2. The use of the word "wool" or of any other word or words of
~ 1 lllilar meaning or implication as descriptive of a product which
18
not composed of wool, and from the use of such word in any way
so as to import or imply or the effect of which tends or may tend to
convey the impression or belief that said product is composed wholly
~f Wool, when in fact, it contains a fiber or fibers other than wool:
'~'ovided, kow,ever, That in the case said product is composed in
substantial part of wool and in part of other material, said word or
descriptive term may be used to truthfully designate or describe
the Wool content when immediately accompanied by a word or words
Pri~ted in equally conspicuous type accurately describing or de£ignat~ng each constituent fiber or material thereof in the order of its
Predominance by weight beginning with the largest single constituent.
3. Advertising, invoicing, offering for sale, selling, or distributing
a Product composetl of rayon, either in whole or in part, without
clearly and unequivocally disclosing such rayon content and, when
the Product is composed in part of rayon, from failing to disclose
each constituent fiber or material by name in the order of its predominance by weight, beginning with the largest single constituent.
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4. Representing in any manner or by any means that said products are composed of fibers or materials other than those of which such
products actually are composed.
5. The use of the word "Shetland" as descriptive of a wool product not made in the Shetland Islands or made from wool not obtained
from Shetland sheep.
6. Stating or representing through the use of such language as
"we produce Crescent Yarns in our own mill," that the said "William
K. Caldwell makes or manufactures the yarns sold by him. The said
individual also agrees to cease and desist from the use of the word
"mill" or the words "From Factory To You," "We Sell direct to
knitters," or any other words of similar tenor or import, the effect
of which tends or may tend to convey the belief or impression that
the said individual actually owns and operates or directly and absolutely controls the mill or factory in which said products sold by
him are made. (Oct. 16, 1941.)
3240. Dog Food-Composition, Qualities, Properties or Results, and
Experimental Kennels.-Lyman L. Busse, an individual, engaged in
the sale and distribution in interstate commerce, of a food for dogs
designated "Flash," in competition with other individuals and with
corporl}.tions, firms, and partnerships likewise engaged, entered into
the following agreement to cease and desist from the alleged unfair
methods o£ competition in commerce as set forth therein.
Lyman L. Busse, in connection with the offering for sale, sale, or
distribution in commerce as defined by the Federal Trade Commission
Act, or the advertising by the means and in the manner above set forth,
of his dog food designated "Flash" or any other product composed of
substantially the same ingredients, whether sold under such name or
any other name or names, agreed forthwith to cease and desist from:
1. Representing that such product contains "packer's edible beef,''
"packer's edible meat," "packer's edibles," "dehydrated meat," "meat"
or "fish meat"; stating that any ingredient thereof is equal to 60 percent or any percentage of fresh meat; or representing in any manner,
directly or by implication, that said product contains edible meat or
fish.
2. Representing that such product contains "dried milk," "powdered milk," "buttermilk," or "egg yolks"; or any representation which
tends or may tend to cause the belief that said product contains dried,
powdered, or dehydrated whole milk or contains buttermilk or egg
yolks which have not undergone a dehydrating or drying process.
3. Representing that such product is a "Balanced Dog Food"; or
any representation the effect of which causes or has the capacity to
cause the belie£ or impression that such product constitutes a balanced
food or ration for dogs generally or for dogs of all breeds, agrs, or
activities.
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.4. Representing that he has tested and proved the ingredients contained in such product in his experimental kennels or that he maintains
or operates an experimental kennel or kennels. (Oct. 16, 1941.)
. 3241. Cold Tablets-Safety.-Carnation Co., a corporation, engaged
In the business of selling and distributing numerous items of mer~ha?dise, including a product designated "Carnation Cold Tablets,"
1
Il_ Interstate commerce, in competition with other corporations and
:VIth individuals, firms, and partnerships likewise engaged, entered
Into the following agreement to cease and desist from the alleged unfair
lllethods of competition in commerce as set forth therein .
.Carnation Co., in connection with the offering for sale, sale, or distribution of its product designated "Carnation Cold Tablets," or any
other product of substantially the same composition or possessing subHantially the same properties, whether sold under that name or any
other name, agreed to cease and desist forthwith from disseminating
or causing to be disseminated any advertisement by the means and in
the manner above set forth, which advertising fails to clearly and
unequivocally reveal therein that the habitual or excessive use thereof
~a~ be dangerous or that persons suffering from pathological conUihons characterized by acute pain accompanied with nausea and
\'o ••
lllitmg should avoid the use thereof: Pro1.!ided, lunvever, That such
a, dvertisement need contain only the conspicuously printed statement
'Caut10n:
.
Use only as directed on label," if and when such label
contains an appropriate caution against the improper use of the product
and also adequate directions for the proper use thereof. (Oct. 20,
1941.)
:E: 3242. Books and Encyclopedias-Newt Free, Special Price, Endorsement,
tc.-Encyclopedia Britannica, Inc., engaged for a number of years
last past in the publication of books and in the sale thereof in interstate commerce, such sales being made generally in the form of combi~a~ion offers, one offer including a 24-volume set titled Encyclopedia
r~tannica and a second offer including a 12-volume set called
Britannica Junior; each of said offers also included the privilege of
Purchasing the Britannica Year Book published annually for a period
of.IO years at a reduced rate, also the privilege of a 10-year member~hip in the so-called Britannica Research Bureau, and a 2-volume
Century Dictionary or, in connection with the Britannica Junior offer,
a so-called 12-volume Junior Book Shelf, in competition with other
corporations and with individuals, firms, and partnertihips likewi ~e
e-ngaged in the sale of similar commodities including encyclopedias,
through sales representatives in the field and also through large dePar~ment stores, entered into the follo\ving agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein.
4355~6°--42--vol.33----108
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Encyclopedia Britannica, Inc., in connection with the offering for
sale or sale of its combination offers including its Encyclopedia
Britannica in commerce, as commerce is defined by the Federal Trade
Commission Act, agreed to cease and desist forthwith from stating or
representing, directly or by advertisements, or through its salesmen
or representatives, or by any other means:
1. That said publications are new, up-to-the-minute, up-to-date, or
that all the topics or subjects therein set forth are of such compilation
and revision as to extend to or be abreast of an indicated time, when
in fact such is not the case.
2. That said publications or any other item or items involved in its
combination offer are or is given away free of cost or as a gratuity to
purchasers because he or she is one of an educational, professional, or
other selected group of persons or because he permits the use of his
or her name for advertising purposes, or for any other reason.
3. That the price charged for the combination offer is a special one
or that it is one, the acceptance of which is limited with respect to
time.
4. That a designated sum of money has been spent in the revision of
said publication, when in fact, the designated sum of money actually
has not been spent as represented.
5. That the books composing the so-called Book Shelf have been
recommended or endorsed by the American Library As...,ociation or
that the said books have a retail price of an amount which is fictitious
or in excess of the total price for which said books sell at retail on
the open market in the usual course of trade. (Oct. 20, 1941.)
3243. Hair Dye :Product-Qualities, :Properties, or Results.-Fan Tan
Co., Inc., a corporation, engaged in the sale and distribution, under
the trade name "Black Strand Company," of a hair dye product
designated "Black Strand Hair Coloring" in interstate commerce, in
<~ompetition with other corporations and with individuals, fir.ms, and
partnerships likewise engaged, entered into the following agreement to cease and desist from the alleged unfair methods of competition in commerce as set forth therein.
Fan Tan Co., Inc., in connection with the advertisement, offering
for sale, sale, or distribution of its product designated "Black Strand
Hair Coloring" in commerce, as commerce is defined by the Federal
Trade Commission Act, agreed to cease and desist forthwith from the
use of the words "Just one application," or the word "instantly" or
of any other word or words of similar meaning or implication, the
effect of which tends or may tend to convey the belief to purchasers or
prospective purchasers that only a single application of said product
will cause the hair to immediately assume and retain a particular
shade or color, unless, if and when such word or words is or are
used, it or they shall be accompanied by some other word or words
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as to clearly and unequivocally disclose the fact that the dyeing
l>rocess must be repeated to accomplish snch result. (Oct. 21, 1941.)
.· 3244. tamps or Light Devices-Qualities, Properties or Results, and
Theft Proof.-Defiance Pressed Steel Co., engaged in the sale in inter~tate commerce of lights or lamps for use on motor driven vehicles,
1
n competition with other corporations and with individuals, firms,
and partnerships likewise engaged, entered into the following agreell_le,nt to cease and desist from the alle~ed unfair methodS' of competition in commerce as set forth therein.
Defiance Pres!:ied Steel Co., in connectiOI{ with the offering for
sale, sale, or distribution of its lamps or light devices in commerce, as
co!Umerce is defined by the Federal Trade Commission Act, agreed it
Will cease and desist forthwith from the use in its advertisements or
advertising matter of whatever kind or description, or in any other
Way, of any statement or repre~entation, the effect of which tends
or may tend to convey the impression or belief to purchasers that
~he beam of light produced by said devices is of such strength that
It Will penetrate any adverse weather conuition or that it will give
driving visibility of 100 feet in any fog, rain, or snow or visibility
of 100 feet in any ~og, rain, or snow or that the visibility supplied
thereby under named weather conditions is greater than that which
the said light can actually furnish under such conditions. The said
~orporation also agrees to cease and desist from stating or represent~~g ~hrough the use of the words "anti-theft" or any other words of
Ike Import that its said devices are proof against being stolen from
the vehicle to which they may be attached. (Oct. 27, 1941.)
3245. Health Foods-Qualities, Properties or Results, Comparative Merits,
Scientific or Relevant Facts, Etc.-Solomon Sherman, an individual
~rading as Sherman Foods, engaged in the sale and distribution, in
Interstate commerce, of so-called health foods, including products
designated "Miel de Ma(l'uey" "Germ of 'Vheat" "Redi-Meal "
"]{
'
'
'
. element," and "Melvite0 Food,"
in competition with
other indiVIduals and with corporations, firms, and partnerships likewise engaged, entered into the following agreement to cease and desist from
the alleged unfair methods of competition in commerce as set forth
therein.
h. Solomon Sherman in connection with the sale and distribution of
18 products in commerce, as defined by said act, agreed to cease
and desist from:
·
1. Representing, directly or inferentially·, that the product designated "Miel de Maguey" is of antirachitic value, or is superior in
nutritive and vitamin value to cod liver oil or is a substitute therefor;
that acidosis is a basic factor in disease; that "Miel de Maguey"
~~r cocktails prepared therewith alkalize, nourish, revitalize, or reJuvenate the cells of the body, or constitute a competent blood or
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kidney purifier, blood builder, blood pressure or heart regulator,
rheumatism helper, or energizer; that said product provides health
.
insurance or is an elixir of life and health.
2. Representing that the product designated "Germ of Wheat" will
build resistance or fortify the system against disease; that its use
can be depended upon to combat constipation, aid digestion, improve
the appetite, or cause steady nerves; that said product provides an
adequate source of vitamin A; that vitamins A, B, E, and G are
generally indicated as a supplement to the diet; that its food product,
or products, containing vitamins B 1 or G, are indicated as a sup·
plement to the diet unless, in direct connection with any such rep·
resentation, it be clearly and unambiguously stated that the benefits
claimed will obtain only when there is a deficiency or suboptimal
supply of such vitamin or vitamins in the diet and also when a quan·
tity of the product sufficient to supply such vitamin deficiency i~
used in the diet.
·
3. Representing that the product designated "Redi-Meal" consti·
tutes a complete food or that lecithin is an important dietary element.
4. Representing, directly or by implication, that the product des·
ignated "Kelement" is a competent treatment or remedy for goiter,
skin diseases, low vitality, neuritis, nervousness, overweight, rickets,
anemia, headaches, weakness, asthma, stomach trouble, eczema, sub·
normal growth, mental exhaustion, rheumatism, kidney disorders,
bladder disorders, acidosis, heart disorders, constipation, under·
weight, blood disorders, and liver disorders.
5. Representing that the product designated "Melvite Food" is
a superior source of energy; that dextrose affords the quickest and
most direct means of supplying vital energy to the body for the
functioning of the vital organs, the mind and the muscles; or that
dextrose is nonfattening or may be eaten without :fear of a subsequent
undue gain in weight.
6. :Making any other misleading or deceptive statements or repre·
sentations concerning the character, nature, quality, or value of his
products with a tendency or capacity to mislead or deceive purchasers
or the consuming public. (Oct. 28, 1941.)
3246. :Pencils-Value and Governmental Tests.-Arthur Amer and Sol
Amer, copartners trading as World Pencil Co., engaged in the sale
and distribution of pencils in interstate commerce, in competition
with other partnerships and with corporations, firms, and individuals
likewise engaged, entered into the following agreement to cease and
desist :from the alleged unfair methods of competition in commerce
as set :forth therein.
Arthur Amer and Sol Amer, and each of them, in connection with
the sale and distribution of their pencils in commerce as defined by
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the Federal Trade Commission Act, agreed they will forthwith cease
and desist from:
l. The use of the words or phrases "5¢ pencil" or "5¢ grade" as
?escriptive of such products; representing that such pencils are equal
ln value or quality to nationally advertised 5-cent pencils; or in any
other manner misrepresenting the value or quality of the pencils
offered for sale and sold by them.
. 2. Any statement or representation which causes or has the capacIty to cause the belief or impression that their pencils have been
tested and/or approved by the National Bureau of Standards or
by any other agency or entity, governmental or otherwise, generally
recognized as an authority in conducting tests of various products
and reporting relative to the qualities or merits thereof. (Oct. 28,
1941.)
3247. Permanent Wave Machine-Comparative Merits, Patents and
lrnique.-E. Frederics, Inc., a New York corporation, engaged in the
sale and distribution in interstate commerce of beauty parlor and
ba~ber shop equipment, including a permanent wave device or machme designated "Frederics Uni-Temp 1\Iachine," in competition with
ot?er corporations and with individuals, firms, and partnerships likeWise engaged, entered into the following agreement to cease and
desist from the alleged unfair methods of competition in commerce
as set forth therein .
.E. Frederics, Inc., in connection with the offering for eale, sale, or
~Istribution in commerce as defined by the Federal Trade CommisSion Act, or the advertising by the means and in the manner above
set forth, of its product designated "Frederics Uni-Temp Machine,"
or any other machine of similar construction, whether sold under
said name or any other name or names, agreed it will forthwith cease
and desist from representing, directly or inferentially, that said
lllachine gives the coolest permanent waves of any machine oii the
lllarket; that said corporation has exclusive patent rights on thermo~tatically controlled heat for permanent waving; that its said machine
18
the only permanent waving machine using controlled heat; that
othl'r manufacturers of permanent waving machines have resorted
to substitute temperature control methods; or that heaters sold by
a Cl'rtain manufacturer or competitor are not equipped with a therlllostat or thermostats. (Oct. 29, 1941.)
3248. Peat Product-Nature.-Producing Corporation, a 'Wisconsin
corporation, engaged in the business of mining and processing a peat
Product obtained from bogs located near Oconomowoc, 'Wis., in competition with other corporations and with individuals, firms, and
Partnerships likewise engaged, entered into the following agreement
~ 0 cease and desist from the alleged unfair methods of competition
ln commerce as set forth therein.
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Producing Corporation, in connection with the advertisem~nt, offer~
ing for sale, sale, or distribution of its peat product in commerce, as
commerce is defined by the Federal Trade Commission Act, agreed
it will cease and desist forthwith from the use of the words "peat
moss" as descriptive of said product, and from the use of the words
"peat moss" or "moss peat" either alone or in connection or conjunction with any other word or words or in any way, so as to import
or imply or the effect of which tends or may tend to convey the·
impression or belief to purchasers or prospective purchasers that
said product is moss peat, that is to say, a product consisting chiefly
of the decomposed stems and leaves derived from species of Sphagnum
mosses. (Oct. 29, 1941.)

DIGEST OF FALSE, MISLEADING, AND FRAUDULENT
ADVERTISING STIPULATIONS 1
040. 2 Tobacco Habit Remedy-Qualities, Properties or Results, and
"Pharmacal."-J. E. Eggers, an individual trading as Newell Pharmacal Co., Clayton Station, St. Louis, Mo., vendor-advertiser, was engaged in selling an alleged treatment for the tobacco habit designated
Tobacco Redeemer, consisting of a combination of drug preparations
t~gether with dietary information and agreed, in connection with the
dissemination
of future advertisin(J',
to cease and desist from repre•
b
sentmg directly or by implication:
(a) That Tobacco Redeemer is certain to cure one of the tobacco habit.
(b) By use of the word "Pharmacal" in his trade name or otherwise that he
Prepares the preparations or maintains a pharmacy or pharmacal facllities, or
that he maintains a laboratory wherein tests have been made indicating their
efficacy.

The said J. E. Eggers further agreed not to publish or cause to be
Published any testimonial containing any representation contrary to
,
the foregoing agreement. (Sept. 11, 1941.)
0304. 2 Drug Products-Qualities, Properties or Results, Composition,
C?lllparative Merits, Manufacturer, Safety, Etc.-A. G. Luebert, an indiVIdual, 126 South Fifth Ave., Coatesville, Pa., vendor-advertiser, was
engaged in selling drug products designated "Nox-Em Tablets and
~apsules (combined)," "Iron Tonic Tablets," ''Ka-No-Mor Capsules,"
Nox-Em Jelly" "Nox-Pan Tablets" "Nox-Em Corn Phster" and
''LUebert's Laxative
'
'
(
'
Tablets" and agreed, in eonneetion with the diss~mination of future advertising, to cease and desist from representing
directly or by implication:
(a) That Nox-Em Tablets and Capsules are a cure or remedy for nem·itis,
Rout, Sciatica, rheumatism, or stiff or sore joints, or that they have any thernlleuuc value In the treatment of those conditions In excess of an analgesic to
telllporarlly relieve minor muscular aches and pains attending those conditions
llnd as a cathartic, diuretic, and stimulant.
(b) That Nox-Em Tablets and Capsules drive out, eliminate, cleanse, or rid
Poisons from the system or blood.

----1

d l'he Stipulations In question are those of the radio nnd periodical dlvlslon with vendor~9 vertlsers, Period covered Js that of this volume, namely, June 1, 1941, to October 31,
d 41, Inclusive. For digf'sts of previous stipulations, see vols. 14 to 32 of CommisNion'•
ecisions.
• Supplementnl.
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(c) Thnt Nox-Em Tablets and Capsules purify the blood, stimulate the liver,
or strengtllen the bladder.
(d) That no other product Is equal to the Iron Tonic Tablets.
(e) That the product Iron Tonic Tablets replaces what has been worn out
in the blood or nerves, or that it restores the tone of the system.
(f) That the product Iron Tonic Tablets:
1. Cleanses the blood.
2. Insures a vigorous conditioo of the nervous system.
3. Produces proper activity of all the organs and functions of the body.
4. Rejuvenates the nervous system.
5. Builds up the system.
6. Is composed of chemical foods.
7. Affords a permanent or lasting effect.
(g) That no other product is as fast in therapeutic effect as Ka-No-Mor Capsules, or that by the use of this product relief is assured.
(h) That the product Ka-No-1\Ior Capsules is effective in relie,·ing pains of
all kinds or that any value it may have In the treatment of colds, neuralgia,
lumbago, or fatigue exceeds t~at of an analgesic to temporarily relieve tte
symptoms of pain and discomfort associated therewith.
(i) That all kinds of torture respond to Ka-No-Mor Capsules.·
(J) That Ka-No-Mor Capsules will relieve dizzinEoss, carsickness, or seasickness.
(k) That Nox-Em Jelly affords free breathing or freedom from nose clogging.
(m) That by use of Nox-Pan Tablets there is no danger of the drug habit.
(n) That Nox-Em Corn Plaster will cure one of corns and callouses.
(o) That the Laxative Tablets are free from harsh effects.
(p) That be manufactures Nox-Em and Ka-No-:Mor Capsules or 'from otherwise representing or Implying that he manufactures any prnduct which Is not
manufactured In a factory owned, controlled, or operated by him.

The said A. G. Luebert further agreed not to publish or cause to
be published any testimonial containing any representation eontrarY
to the foregoing agreement.
The said A. G. Luebert further agreed that in the dissemination
of advertising by the means and in the manner above set out of the
medicinal preparations now designated Nox-Em Tablets and Capsules,
Ka-No-Mor Capsules, and Nox-Pan Tablets, or any other prepara·
tions of substantially the same compositions or possessing substantially the same properties, whether sold under those names or any
other names, he will forthwith cease and desist from disseminating
any advertisements which represent directly or by implication that
the said preparations are in all cases safe or harmless; or which
advertisements fail to reveal that their frequent or continued use
may be dangerous, causing serious blood disturbances, anemia, col·
lapse, or a dependence on them, and that no more than the dosage
recommended should be taken, and that they should not be given to
children: Provided, however, That such advertisements need only
contain a statement that the preparations should be used only as directed on the labels thereof if and when such labels either contain
a caution or warning to the same effect or specifically direct attention
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to a similar caution or warn.ing statement in the accompanying
labeling.
The said A. G. Luebert further agreed that in the dissemination
of advertising by the means and in the manner above set out of the
medicinal preparation now designated Luebert's Laxative Tablets, or
any_ other preparation of substantially the same composition or possessmg substantially the same properties, whether sold under that
n~me or- any other name, he will forthwith cease and desist from
?Isseminating any advertisements which represent directly or by
llnplic.ation that the said preparation is in all cases safe or harmle~s
or Which advertisements fail to reveal that the said product should
not be used when abdominal pains (stomach ache, cramps, colic),
nausea (stomach sickness), or other symptoms of appendicitis are
Present, and that frequent or continued use thereof may result in
dependence on laxatives and that if a skin rash appears, use of the
Product should be discontinued: Provided, however, That such ad\"ertisements need only contain a statement that said preparafion
should be used only as directed on the label thereof if and when
such label either contains a caution or warning to the same effect
or specifically directs attention to a similar caution or warning statement in the accompanying labeling. (J'une 16, 1941.)
}{·01408.1 Medicinal Preparation-Qualities, Properties or Results, and
C1~tory.-Mantho-Kreoamo, Inc., a corporation, 305 North Center St.,

~Inton, Ill., vendor-advertiser, was engaged in selling an expectorant
~I::ttu~e, designated M-K-1\fantho-Kreoamo and agreed, in connee/on With the dissemination of future advertising, to cease and desist
rom representing directly or by implication:
(a) That said preparation will comLat symptoms of cold Infection or protect
;galnst or prevent colds, or soothe inflamed bronchial membranes, or allay
ever; or
(b) That said preparation will furnish relief in cases of flu or bad colds In
e:tcess of such relief as may be afforded by its expectorant properties; or
d (c) That the doctor from whose prescription the formula originated or was
evetoped was a noted Illinois doctor, or had national fame.

'I'he said Mantho-Kreoamo, Inc., further agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Sept. 29, 1941.)
01864. 2 Medicinal Cream-Qualities, Properties or Results, Nature, and

~Olllposition.-Bristol-1\Iyers Co., a corporation, International Buildlng, Rockefeller Center, New York, N. Y., vendor-advertiser, was
l'ngaged in selling a medicinal cream used as a counter-irritant and
~nalgesic for certain aches and pains of the body, designated 1\finitub and agreed, in connection with the dissemination of future
~
Upplemental .
1

.Amended and substitute.
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advertising, to cease and desist fram representing directly or by
implication:
(a) That ('MIN IT-RUB" affords relief from chE>st colds other than to relieve tbe
symptoms associated with, or resulting from, chest colds.
(b) That ":&UNIT-RUB" penetrates to any mu~c!e, other than superficial muscleS
or such muscles as may be reached by reflex action.
(c) That "MINIT-RUB" affords long-lasting relief.
(d). That "MINIT-RUB'' Is a special analgesic, or contains drugs other than
those commonly used in analgesics.
(e) That "MINIT-RUB" contains pain-soothing ingredients that act at once in
afl'ot·ding relief.
' If) That "MINIT-RUB" stimulates the circulation at the seat of the trouble, in
any case other than whE>re the seat of the trouble is superficial or muscular.
(g) That "liUNIT-RUB'' relieves the discomfort of improper breathing due to
colds better than any other preparation.
(h) That "llflNIT-RUB" overcomes insomnia, or is efficacious for said condition
other than where said condition Is due to excited nerves.
(0 That "MINIT-RUB" relieves'throbbing or net·vous headaches other than those
due to temporary fatigue, overstrain, nervous tension, or nasal congestion.
(j) That "MINIT-RUB" affords relief from muscular aches, pains, and diScomforts of every kind, or, by any other terminology, that it is of benefit in
affording relief from any aches, pains, or discomforts in muscles other than
superficial muscles or Rnch muscles as may be reached by reflex action.
(k) That "MINIT-RUD'' affords effective relief from sprains.
The said Bristol-Myer~ Co. agreed not to .publish or cause to be

published any testimonial containing any representation contrary to
the foregoing agreement. (July 18, 1941.)
02134.1 Air Rifle-Comparative Merits, Qualities, Properties or Results,
and Unique.-Crosman Arms Co., Inc., a corporation, Rochester, N.Y.,
vendor-advertiser, was engaged in selling an air rifle designated
Crosman Silent Pneumatic and agreed, in connection with the dis·
semination of future advertising, to cease and desist from representing
directly or by implication.·
(a) That no air rifle other than that sold by Cro!lman Arms Co., Inc., Is noiseless, requires no cleaning, uses low cost ammunition, bas adjustable power, baS
no recoil, or produces no bullet splatter.
(b) That the power of its air rifle remains constant forever.
(c) That its air rifles are more accurate than any firearm.
(a) That its air rifles are as accurate as powder rifles, unless limited to nc·
curacy for short ranges.
(e) That its air rifle is the only high powered repeating pneumatic rifle in
tbe world.

The said Crosman Arms Co., Inc., agreed not to publish or cause
to be published any testimonial containing any representation con·
trary to the foregoing agreement.
'Amended and substitute.
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Thi~ stipulation was accepted in lieu of Stipulation 02134, which
Was accepted and approved by the Federal Trade Commission May

20, 1938. [26 F. T. C. 1489] (Sept. 3, 1941.)
02804. Cigars-Composition and Source or Origin.-Consolidated Cigar
·Corporation, ·a corporation, 730 Fifth Ave., New York, N. Y., vendor-advertiser, was engaged in selling a certain cigar designated
"IIarvester Cigar" and agreed, in connection with the dissemination
of future advertising, to cease and desist from representing directly
or by implication :
That Harvester Cigars depend entirely for their fiavor upon Havana tobacco
·or by the unqualified use of the phrase "Heart of Havana" or in any other manner that the filler of its cigar is composed predominately of tobacco grown in
and imported from Cuba, or otherwise describing or referring to the !<ource of
the tobacco content in these cigars unless in all such descriptive matter the
-eountry of origin of each of the tobaccos used in said cigars shall be set forth
or stated in the order of their predominance by weight in letters of equal size
.or conspicuousness and with equal emphasis.

The said Consolidated Cigar Corporation agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (June 2, 1941.)
02805. Cottonseed Flour-Qualities, Properties, or Results.-0. A. Sears,
in?ividual doing business under the trade name Nutty Brown Mills,
. arrl_sburg Station, Houston, Tex., vendor-advertiser, was engaged
~ selling a flour made from cottonseed and designated "Nutty Brown
lour." This flour is sold to bakers to be used in' combination with
Wheat flour in making bread which is designated "Nutty Brown Bread"
~nd agreed, in connection with the disse.mination of future advertislng, to cease and desist from representing directly or by implication:

U

(a) That Nutty Brown Bread1. Is beneficial or efficacious in reducing or maintaining body weight, unless
118
~ as an integral part of a diet intended for that purpose.
2. Contributes less fat-producing substances than ordinary breads.
3. Gives one the assurance of Vitamin B, adequacy; or
4. Is low In assimilable carbohydrates.
b (b) That the protein of Nutty Brown Bread products Is complete In its
iologic value and supports normal growth.
(o) That the average thin slice of Nutty Brown Bread contains 20 calories,
'()t from otherwise understating Its caloric value.
(d) That Nutty Brown Bread Is essentially a protein food.

The said C. A. Sears further agreed not to publish or cause to b£\
Published any testimonial containing any representations contrary
to the foregoing agreement. (June 2, 1941.)
02813. 1 Correspondence Courses-Results, Price, Institate, Etc.-Harry
llamann, an individual trading aS' Hamann Institute of Music, 3019

v

1

Stipulations 02806 to 02812. Inclusive, were acc!'pted lllay 21, 1941, and will be found In
at pp. 1811-1813.

ol, 32
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North 24th Place, Milwaukee, 'Wis., vendor-advertiser, was engaged
in selling correspondence courses for the study of the piano, Hawaiian
(steel) guitar, and Spanish guitar, each designated Correspond~nce
Course of 52 Lessons on Piano, or Hawaiian Guitar, or Spanish
Guitar and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication:
(a) That his course or courses of instruction in music by correspondence will
enable a purchaser thereof to play songs almost instantly, or learn to play current
entertaining music practically overnight, or become a skilled or expert up-todate player.
.
(b) That any price is the regular or· usual price for any of his courses
unless such price is the price at which the courses are currently, regulal'IY or
customarily sold.
(c) By the use of the word "Institute" in the trade name or any other naroe,
syllables, or letters that simulate "Institute" in sound or spelling, or otherwi~e
that his bu8iness is an institute,'
(d) By the use of the word "Registrar" or any other word or title, or other·
wise, that he employs a registrar In his business.
(e) By the use of the word "President" or any other word or title, or other·
wise, that his business Is a corporation or association or anytlling but a privately owned personally conducted business.

The said Harry Hamann further agreed not to publish or cause to
be published any testimonial containing any represBntation contrarY
to the foregoing agreements. (June 9, 1941.)
02814. Skin Cleanser-Qualities, Properties, or Results.-The Philip
Ritter Co., Inc., a corporution, 511 Fifth Avenue, New York, N. y,,
was engaged in the business of conducting an advertising agencY
which disseminated advertisements for a preparation designated
Grace Donohue Cleanser on behalf o£ Grace Donohue, Inc., NeW
York, N.Y., and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication, that said preparation is:
(a) A remedy or cure for, or works wonders with, blackheads o1· whiteheads.
(b) A healing agent.
(c) An efficient method of preserving a clear, smooth, or attractive
complexion. (June 9, 1941.)

02815. Chinese Filet Dinner or Cover Cloths-Composition.-Larkin Co.,
Inc., a corporation, 680 Seneca Street, Buffalo, N. Y., vendor-advertiser, was engaged in selling Chinese filet dinner or cover cloths, and
designated them as "Tuscany Lace" and agreed, in connection with
the dissemination of future advertising, to cease and desist from
representing directly or by implication:
That any dinner or cover cloths or other articles sold by 1t are Tuscany lace
other than such artlc!es made from laces that are genuine Tuscany lace.
(June 10, 100.)
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02816. Dog :Preparation-Qualities or Results and Laboratories.-J. M.
Jones, an individual trading as Jones Laboratories, 724 West Trade
Street, Charlotte, N. C., vendor-advertiser, was engaged in selling
a drug preparation alleged to be effective in the treatment of running
fits, designated "Jones' Dog Hulls" and agreed, in connection with
the dissemination of future advertising, to cease and desist from
· representing directly or by implication:
That Jones' Dog Hulls wlll stop runnin'f fits.

It is further agreed by the said J. M. Jones that he will forthwith
cease and desist from representing directly or by implication by
~he use of the word "Laboratories" or any other term of similar
ltnport and meaning, as a part of his trade name, or in any other
manner, that he owns, operates, or maintains a laboratory for the
PUrpose of manufacturing, testing, and experimenting with his said
Preparation, Jones' bog Hulls.
The said J. M. Jones further agreed not to publish or cause to
be published any testimonial containing any representation contrary
to the foregoing agreement. (June 10, 1941.)
. 02817. Preparations for the Prevention of Blackleg in Animals-Q.uali:es, Properties or Results.-Beebe Laboratories, Inc., a corporation, St.
aul, Minn., vendor-advertiser, was engaged in selling preparations
for the prevention of blackleg in animals, designated Blackleg Agg~essin (Cultural) and Blackleg Bacterin and agreed, in connection
'With the dissemination of future advertising, to cease and desist from
·
:representing directly or by implication:
(a) That Blackleg Aggressin (Cultural) produces life immunity, or offers
Unequalled assurance, against blackleg.
(b) That Blackleg Aggressin (Cultural) or Blackleg Bacterin, or the combl·
nauon thereof, produce~ immunity more rapidly or that lasts as long as that
Produced by the Natural Aggressin; or that one vaccination with said combination Is sufficient to produce immunity that lasts for the life of tbe nnlmal

The said Beebe Laboratories; Inc., further agreed not to publish
.r cause to be published any t.estim!=lnial containing any representations contrary to the foregoing agreement. (June 11, 1941.)
02818. Cosmetics and Medicinal Freparations-Q.ualities, Properties or
ltesults.-Newbro Manufacturing Co., a corporation, 188 ""Walker
Street S"\V., Atlanta, Ga., vendor-advertiser, was engaged in selling
the following cosmetics and medicinal preparations: Tuxedo Club
Pomade; Queen Hair Dressing, also designated New Improved Queen
Hair-Dressing; Queen Instant Skin Whitener, also designated N.ew
Improved Queen Instant Skin Whitener and Queen Skin Whitener
Ointment; Queen Skin Soap, also designated New Improved Queen
Skin Soap; Queen Peroxide Vimishing Cream, also designated New
Improved Peroxide Vanishing Cream; Queen Cold Cleansing Cream
0
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and agreed, in connection with the dissemination of future ad·
vertising, to cease and desist from representing directly or by
implication:
That:
(a) Tuxedo Club Pomade invigorates the scalp or helps the hair as nothing
else will.
(b) Queen Hair Dressing Is a hair grower, or supplies food for the hair.
(c) Queen Hair Dressing penetrates around the roots of the hair, promote~J
growth of hair, makes kinky hair go, causes the hair to become soft or sllltY•
or guarantees glossy hair, or that it lasts longer than other similar products.
(d) Queen Instant Skin Whitener improves the tone of the complexion or
retards the formation of blackheads.
(e) Queen Skin Soap helps to healskln blemishes.
(f) Queen Peroxide Vanishing Cream Imparts fine grained appearance to·
the skin.
(g) Queen Cold Cleansing Cream loosens impurities or smoothes lines or
wrinkles.

That said Newbro Manufacturing Co. further agreed not to publish
or cause to he published any testimonial containing any representations contrary to the foregoing agreement. (June 13, 1941.)
02819. Hair Preparation-Qualities, Properties or Results, and Nature.Dave Boston and Wilma Boston, copartners trading as Valeria's
Products, and Valeria's, 589 East Adams Avenue, Detroit, Mich.r,
were engaged in selling a preparation designated Valeria's Hair
Grower and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication:
'l'hat said preparation wlll(a) Cause the natural oils of the scalp to be retained.
(b) Overcome dryness of the sealp.
(c) Stop excessive dandruff or falling hair; or
(d) Cause hair to grow.

The said Dave Boston and Wilma Boston further agreed that
in the dissemination of advertising by the means and in the mannerabove set out, they will cease from representing by the use of the·
words "Hair Grower" in the designation of their preparation, or
of any words of similar import or meaning, that said preparation
will grow hair.
The said Dave Boston and Wilma Boston further agreed not to
publish or cause to be published any testimonial containing any representation contrary to the foregoing agreement. (June 13, 1941.)
02820. Poultry Food Supplement-Unique, Qualities, Properties or·
Results, and Savings.-Harry T. Campbell Sons' Co., a corporation,
Towson, Baltimore, Md., vendor-advertiser, was engaged in selling·
a certain poultry food supplement designated "Campbell's Calcite
Grit" and agreed, in connection with the dissemination of future
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~dvertising, to cease and desist from representing directly or by
Implication :
(a) That Campbell's Calcite Grit is the only gt·It having a natural manganese
content;
(b) That It is necessary to supply poultry ·with pure calcium in addition to
the lllinerals contained in commercial feeds, unless specifically limited to
feeds deficient in this mineral.
,
(c) That the feeding of this product will be of any appreeiable benefit in
Droctucing thicker or smoother egg shells, increasing the fertility of hatching
:ggs or the vitality of poultry or in developing stronger bones or in producing
etter or more eggs unless specifically limited to Its nddition to diets deficient
1n calcium.
(d) That the use of Campbell's Calcite Grit assures a saving of half or any
Other specific amount or percentage of grit costs or that It can assure every
U~er any decrease at all in grit or feed costs.

The said Harry T. Campbell Sons' Co. agreeu not to publish or
~ause to be published any testimonial containing any representations

ontrary to the fpregoing agreement. (June 16, 1941.)
02821. Coal Tar Hair Dye Products-Safety.-Montgomery Ward &
Co., Inc., a corporation, Law Department, Chicago, Ill., vendor~d~ettiser, was engaged in selling certain coal tar hair dye products
~s 1 gnated Iriecto and Clairol and agreed to cease and desist from
l~Isseminating any advertisements which fail conspicuously to reveal
t lerein the following:
Caution: This product contains ingredients which may cau~<e skin irritation
~~ certain Individuals and a preliminary test according to accompanying dlrecons should first be made. This product must not be used for dyeing the
llY~>lashes or eyebrows; to do so may cause blindness.

Pro1.•ided, M'wever, That such advertisement need contain only the

statement:
CAUTioN: Use only as directed on label.

~~and when such label bears the first described caution conspicuously

~splayed thereon, and the accompanying labeling bears adequate
d( lrections for such preliminary testing before each application.
·
June 17, 1941.)
02822. Preparation for Cleansing Purposes-Insurance and Qualities.'I'ru Products Corporation, a corporation, 166 'Vest Jackson Doulel'ard, Chicago, Ill., vendor-advertiser, was engaged in selling a preparation for cleansing purposes, designated Tru-Clean Tablets and
agreed, in connectjon with the dissemination of future advertising, to
cease and desist from representing directly or by implication that:
(a) Its customet·s are protected by Lloyd's of London against auy pet·sonal
Property damage resulting from the use of Tru-Clean Tablets, and are
llfforlled ll'gal redress against Lloyd's of London for any such damage;
01
'
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(b) Tru-Clean will restore the color of fabrics to their original brUliauce
and beauty.

The said Tru Products Corporation agreed not to publish or cause
to be published any testimonial containing any representation
contrary to the foregoing agreement. (June 17, 1941.)
02823. Bread-Composition, Qualities, Properties or Results, Nature,
Etc.-The Rubel Baking Co., a corporation, Corner Melish Avenue
and Bathgate Street, Cincinnati, Ohio, vendor-advertiser, was engaged in selling a bread designated Rubel's High Vitamin B1 Wheat
Bread, which has also been designated Rubel's High Vitamin Wheat
Bread, and which is made of wheat and wholewheat flour and baked
with a yeast of an allegedly high vitamin Bl content and agreed,
in connection with the dissemi~ation of future advertising, to cease
and desist from representing directly or by implication:
(a) That "Rubel's High Vitamin Wheat Bread" contains per loaf as ronnY
as 800 International Units of Vitamin Bl, or contains more units of said vitamin,
or of any other vitamin present, than Is actually the case, •or, when eaten in
quantities ordinarily consumed, will supply the minimum dally nutrltlonal
requirement for vitamin Bl; or
(b) By designating said bread product, "Rubel's High Vitamin Wheat Bread,"
or by designating the yeast with which It Is baked, "High Vitamin Yeast,"
or in any other manner that said bread product is rich in vitamins generallY
or contains all the necessary vitamins, Including all the factors In· the vitamin
B complex, in significant amounts; or
(c) That said bread product is a weight reducing food, or is Incapable of
Increasing body weight, or, when substituted for rich, starchy or "fattening''
foods in the ordinary diet, wlll provide a diet effective for weight reducing
purposes, or, when added to, or made a part of, a reducing diet, will assure a
reduction of weight without Joss of energy and resistance or without anY
deleterious effects ; or
(d) That said bread product Is a "health" food, or Is by Itself capable of
building or maintaining health or physical fitness, and from representing tbat
the consumption of its said bread Is indicated as a treatment for or preventiV'e
of anorexia, lowered resistance, "run down health," fatigue, nervousnesS,
irritability, colds, constipation or indigestion; or
(e) That said bread product Is necessary or adequate to supplement dietarY
vitamin deficiency; or
(f) That any one of the vitamins contained In said bread product is the
most essential vitamin needed for building and maintaining good health.

The said Rubel Baking Co. further agreed not to publish or cause
to be published any testimonial containing any representation
contrary to the foregoing agreement. (June 18, 1941.)
02824. Coffee-History, Unique and Comparative :Merits.-C. Coe Buch·
a nan and Lyman H. Thomas, copartners trading as Buchanan-Thomas
Advertising Co., 412 South Nineteenth Street, Omaha, Nebr., wer~
t'ngaged in the business of conducting an advertising agency which
disseminated advertisements for coffee designated "Butter-Nut Coffee,"
on behalf of Paxton and Gallagher Co., Omaha, Nebr., and agreed,
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in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) That Paxton and Gallagher Co. discovered a new or extraordinary
llrocess of maturing coffee or that Its ruetlwd of maturing coffee is a special process _or a new or exclusive method or process.
(b) That Paxton and Gallaghet· Co.'s method of maturing coffee eliminates
alL trace of harslme~s or coffee acids or that it is impossible to make a harsht
'
'
astlng cotree from Butter-Nut coffee.
(c) That a pound of Butter-Nut coffee makes more cups cof coffee than a pound
Qf any other coffee. (June 8, 1941.)

02825. Devices for Treatment of Hay Fever, Rose Fever, and Seasonal
.Asthma-Qualities, Properties or Results.-Allergy Research Institute,
Inc., a corporation, 809 ·walnut Street, Cincinnati, Ohio, vendoradvertiser, was engaged in selling two devices alleged to be effective in
the treatment of Hay Fever, Rose Fe,'er, and seasonal Asthma designated "Allergy Electric Mask" and "Allergy Electric l\fask filters"
and agreed, in connection with the dissemination of future advertising,
to cease and desist from representing directly or by implication:
(a) That .\l!ergy Electric 1\Iask will remove the cause of, pre,·::-nt, cure, or
Constitutes a medical treatment for hay fevet-, rose fever, ot· seasonal asthma.
(b) That the Allergy Electric l\Iask pm·ifies or comvletely filters the air breathed
or Prevents polletHl und molds from reaching the seusitivl.' membranes.
(c) That the Allergy Electric 1\lasl• will lUter out an appreciable or substantial
~ercentage of pollens and molds ot· pt·e,·ent nny definite percentage from reaching
he sensitive membranes.

The said Allergy Research Institute, Inc., further agreed not to
Publish or cause to be published any testimonial containing any representation contrary to the foregoing ag~eement. (June 23, 19-H.)
. 0282G. Drug Product-Qualities and Composition.-Reuben Darkow, an
~ndividual, 45 West Forty-fifth Street, New York, N.Y., was engaged
Jn the business of conducting an advertising agency which disseminated
advertisements for a drug product designated Vitey Perles on behalf
of H. Pierce ·weller, an individual operating under the trade name of
!"eller Co., Atascadero, Calif., agreed, in connection with the dissem~~ation of future advertising, to cease and desist from representing
ltectly or by implication:
(a.) That the product will increase energy.
<.IJ) That the product has any effect whatever without expressly limiting such
1
<: auns to cases where there Is a lack or deficiency of Yitamin E.

The said Reuben Barkow further agreed to cease and desist from
representing by reference to Vitey Perles as containing the sex vitamin
ur as containing the "spark plug" that sets the sex hormones in motion,
or by referring to "men and women" in conjunction with pictorial representations of a bride within a heart or in any other manner or by any
~~ler means that Vitey Perles stimulates sexual desire or ability.
une 25, 1941.)
435526•-42-vol. 33--109
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' 02827. Hay Fever, Rose Fever and Seasonal Asthma Devices and Prepa·
ration-Qualities, Properties or Results, Institute, Etc.-Medical Products
Institute, Inc., a corporation, 80~ "\Y nlnut Street, Cincinnati, Ohio,
Ycndor-advertiser, was engaged in selling two devices and a drug
preparation alleged to be effective in the treatment of Hay Fever, Rose
Fever and seasonal Asthma designated "Hayrin Nasal Filters," "Hay·
rin Nasal Filter Pads," and "Hayrin Nasal Filter Pad FJuid'' and
agreed, in connection with the dissemination of futme a(h·ertising, to
cease nnd desist from representing directly or by implication:
(a) That Hayrln Nasal Filters will remove tht> cause of, pr ... w•nt, tm·e, or ton·
stltute a medical treatment for Hay Fever, Rose Fever or seasonal Asthma.
(b) That Hayrln Nasal Filters, when used in combination with a filter pad
impregnated with Hayrin Na,.al Filter Pall Fluid, will overcome the symptoms
llue to pollens and molds which might enter the bo(]y.
(r) That H<Q'l'in Nasal Filters purify or completely filter the air breathed,
!Jr prevent pollens or molds from reaching_ the sensitive mf'mbranes.
(d) That Hayrin Nasal Filters will be of ald in the treatment of or the preven·
tion of colds.
(e) That Hayrln Nasal Filters have received recognition by persons not con·
neetetl with the manuf11cture or sale thereof.

It is hereby agreed by :Medical Products Institute, Inc., that 1n the
dissemination of advertising, by the means and in the manner above
set out, of a medicinal preparation now designated "Hayrin N asa1
Filter Pad Fluid," or any other preparation of substalltially the same
properties, whether sold under that name or any other namP. or names,
it will forthwith cease and desist from representing directly or bY
implication:
That Hayrln Filter Pad Fluid wlll overcome the symptoms due to pollens and .
molds which might enter the body.

The sn:id :Medical Products Institute, Inc., further agreed to cease
and desist from representing by the use of the word "Institute" in its
t racle name, or by the use of any other "·ord or words, or in any other
manner, that it conducts an institute, devoted to the scientific studY
of the various ailments and conditions of the human body and to a
study of competent and effective reme.dies, treatments and cures :for
such ailments and conditions.
The snid l\fedical Products Institute, Inc., further agreed not to
pnb1ish or cause to be published any testimonial containing any representation contrary to the foregoing agreement. (Jun'e 25, 1941.)
02828. Periodical-Contest Eligibility.-Henry G. Eisert, B.l\I. ~isert,
nnd Henry F. Eisert, copartners doing business under the trade nan1e
of American Poultry Journal, 536 South Clark Street, Chicago, Ill.,
vendor-advertisers, were engaged in selling a periodical designated
American Poultry Journal and agreed, in connection with the dis·

STIPULATIONS

1727

~emination of future advertising, to cease am.l desist from represent-

Ing directly or by implication:
(a) One mu;;t subscribe to the American Poultry Journal to become eligible
to Participate in a chick raising contest sponsored by them.
(b) By subscribing to the American Poultry Journal one will become eligible
to Participate in a chick raising contest or any other contest or in contest
Prizes when there are not disclosed in connection with such representations
conditions which must be met bdore eligibility is established.

The said parties, Henry G. Eisert, B. M. Eisert, and Henry F.
Eisert, agreed not t<? publish or cause to be published any testimonial
containing any representation contrary to the foregoing agreement.
(July 1, 1941.)
02829. Dog Food-Price.-Ford Hopkins Co., a corporation, 400 •
'Vest Erie Street, Chicago, Ill., vendor-advertiser, was engaged in
~elling a dog food designated "Dime Brand Dog Food" and agreed,
ln connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
'I'hat the regular price of said product is 10¢, or any other amount in excess
Of the price at which the said product is generally sold at retail.

The said Ford Hopkins Co. further agreed not to publish or cause
to be published any testimonial containing any representation contrary to the foregoing agreement. (July 8, 1941.)
02830. 1 Cocomalt-Qualities, Properties or Results.-R. B. Davis Co.,
a COl·porn.tion, 38-40 Jackson Street, Hoboken, N. J., vendorauw•rtiser, was engaged in selling a food product designated Cocomalt
~nJ agreed, in connection with the dissemination of future advertisrng, to cease and desist from representing directly or by implication:
(a) 'I'hat Cocomalt substantially aids the digestion of starchy foods;
(b) That Cocomalt stimulates the o JlJWtite for other foods except to the
extent that it may stimulate the appt>tlte where Jack of llppetite is caused by
'"itamin B• deficiency.

. The said R. B. Davis Co. agreed not to publish or cause to be publJshed any testimonial containing any representation contrary to the
foregoing agreement. (July 11, 1941.)
02831. Laxative-Qualities, Properties or Results and Safety.-J. H.
liodges, an individual, doing business under the trade name of Amogen Co., 147 North Street, San Antonio, Tex., vendor-advertiser, was
~ngaged in selling a laxative designated Amogen Tablets and agreed,
lll connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a). That Amogen Tablets get the ·poiso~ out of the system;
(b) That Amogen Tablets cause the bile to flow;
(e) That Amo~en Tablets. are el'ft•ct!ve In the treatment of biliousness, malaria,
corumon colds and fever, poor digestion, acid or gas on the stomach, eating and

1
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dl"inklng too much, headaches, neuralgia, rheumatism and other pains and fever,
sallow complexion, pimples, sot·es, bolls, skin initations, coated tongue, !md
breath or taste In the mouth;
(d) That Amogen Tablets will enable one to maintain good hl.'alth and to
avoid sickness.

That said J. R. Hodges further agreed, in connection with the
advertising by the means and manner above set out, to cease and
desist from disseminating any advertisements for the said prepara·
tion which fail to reveal that Amogen Tablets contain a mercurY
derivative which would be likely to result eventually in injury to
health if taken over a long period of time, due to the cumulative
action of mercury, that it should not be used when abdominal pain
(stomach ache, cramps, colic), nausea, vomiting (stomach sickness),
or other symptoms of appendicitis are present, and also that fre·
quent or continued use thereof may result in dependence on la:x:~
tives, Provided, lwwever, That such advertisements need contain only
a statement that the preparation should be used only as directed on
the label thereof, if and when such label either contains a caution or
warning to the same effect, or specifically directs attention to a similar
caution or warning statement in the accompanying labeling.
The said J. R. Hodges further agreed not to publish or cause to be
published any testimonial containing any representation contrary to
the foregoing agreement. (July 11, 1941.)
02832. Poultry Device-Qualities, Properties, or Results, Comparati-ve
Merits and Unique.-J. Clayton Cridlebaugh, an individual trading as
The 1\Iarvel Co., 1036 South Sixth Avenue, Arcadia, Calif., vendor·
advertiser, was engaged in selling an antipick device designated
'·Marvel Hen Specs," which has been advertised and sold mainlY
for the purpose of controlling cannibalism in poultry and agreed,
in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) That 1\farvellien Specs will materially reduce tapewonn Infestations or
other Infestations than are caused by fly eating;
(b) That any function which can be accomplished by a competitive antlpici'
device can be accomplished only by Marvel Hen Specs;
(c) That Marvel Hen Specs are the only antipick device that has no mechaol·
<'al action.

The said J. Clayton Cricllebaugh agreed not to publish or cause
to be published any testimonial containing any representation con·
trary to the foregoing agreement. (July 15, 1941.)
02833. Handkerchiefs-Nature of Manufacture and Source or Origin.C. Tischhauser, Inc.~ a corporation, 66 'Vorth Street, New York,
N. Y., vendor-advertiser, was E"ngaged in manufacturing and dis·
tributing to wholesalers, jobbers and other distributors, handker·
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ch~efs for resale to the purchasing public, certain of such handkerchiefs bearing various labels including the following:
HAND LOOM

Embroidered
HANDERKERCHIEF
HNEST

Hand Loom
EMRIWIDERY

.In. a stipulation filed and approved by the Federal Trade ComllllS~Ion the vendor-advertiser agreed, in connection with the dissemination of future advertising, to cease and desist from labeling or
~therwise referring to the handkerchiefs herein referred to as having
f een '";oven or embroidered in whole or in part on a hand. loom, or
rom In any way using the words "hand loom" as referrmg to or
descriptive of these handkerchiefs or any part thereof, or from the
use of the words "hand loom" as referring to or descriptive of any
handkerchief or portion thereof which has not in fact been woven on
a hand loom.
It is also agreed by C. Tischhauser, Inc., that in connection with
the. manufacture, sale and distribution for resale, it will cease and
ges!st from labeling or otherwise referring to handkerchiefs as of
. Wiss origin, and in the event the word ''Swiss" or any other word
Is Used as descriptive of or indicating the source of handkerchiefs,
qualifying or explanatory words shall appear in size and style of
type so as to be equally as conspicuous as and clearly in modification
of the words so modified. (July 17, 1941.)
:N 02834. Medicinal Preparations-Qualities, Properties or Results and
ature.-Bi-Tone Corporation, Inc., a corporation, Fir&t National
~ank Building, Bluefield, W. Va., vendor-advertiser~ was engaged
~· selling certain medicinal preparations designated Bi-Tone Liver
d'Ills and Bi-Tone 'Wonder Tonic and agreed, in connection with the
ISseznination of future advertising, to cease and desist from representing directly or by implication:
:fl. (a) That the product heretofore designated Bi-Tone Liver Pills controls the

ow of bile, tones up the system, prevents dangerous complications of the
1
!vel' or remedies or cures constipation or hni! any beneficial effect upon headaches, sick stomach, spots before the eyes, billiousness, sallow skin or dizzy
SI>elJs except such as may result from the temporary relief of constipation.
t (b) That the product Bl-Tone Wonder Tonic increases vitality or resistance
0
disease, assists nature in rebuilding a wornout nervous system, builds
eneJ·gy, cures morning headaches, upset stomach or run-down feeling, builds
~e~Istnnce to colds, influenza or other diseases which result from colds, rec~1h~8 the health of chiluren who are underweight, .listless, cro!'S and nervous,
bJ ea 1 8 up skin blemishes, ·eruptions, inflammations or diseases, builds red
Ood corpuscles, insures good health, resistance to disease germs, or abundant
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energy, build" blood, pre\·ents abnormal blood pressure, relieves the symptoms
uf abnormal blood pressure or purifies the blood.
(c) That tile product l1eretofore desiguntetl Bi-'.rone Liver Pills when taken
in conjunctiou with the product Bl-Tone \Vonder Tonic corrects ailments originating iu the livet·, repait·s the liver, or causes it to become active and healthY·
or co1-rects nny condition which causes one to feel sluggish, •run-down and
listless.

Bi-Tone Corporation, Inc., further agreed that in the dissemination
of advertising by the means and in the manner above set out, it
:;;hall forthwith cease and desist from the use of the word "Liver"
as a part of the brand name of the product heretofore designated
Bi-Tone Liver Pills or from otherwise representing that it produces
any beneficial effect upon the liver.
·
The said Bi-Tone Corporation, Inc., further agreed not to publish
or cause to be published any testimonial containing any representation
~ontrary to the foregoing agreement. (July .17, 1941.)
02835. Hair Dye-Doctor and Qualities, Properties or Results.-Eladio
Santini and Sylvia Pietri, copartners doing business under the trade
name of Dr. II. A. Pietri Co., 83 Hamilton Place, New York, N. Y.,
vendor-advertisers, were engaged in selling a hair dye designated
Zenaida and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
jmplication:
(a) By Ul'e of the pretiix "Dt·." in their trade name that Zeuaida is a prevaration
manufactured or offered for sale by a doctor of medicine.
(b) That Zenaida will banish gray l1air.
(c) That Zenaida will resto1·e hair to its original color.
(d) That Zenaida does not stain the clothing, hands or scalp.

The saiJ Elaclio Santini and Sylvia Pietri further agreed not to
publish or cause to be published any testimonial containing any representation contrary to the foregoing agreement. (July 17, 1941.)
0283G. Drug Preparation-Qualities, Properties or Results and Nature.Copeland Products, Inc., a corporation, 244 'Volf Street, Syracuse,
N. Y., venclor-ad,·ertiser, was engaged in selling a drug preparation
designated Dist-R-Tabs and agreed, in connection with the dissemination of future advertising, to cease and desist from representing
directly or by implication:
·
(a) That the use of Dlst-R-Tabs in the treatment of dogs will prevent or
remedy a ruu-down condition, suffering, permanent disability, death, distemper,
colds, sinusitis, asthma or puerperal fever, or that it would be of benefit In we
treatment of coughs beyond its value as an extJectorant in assisting in expelliug
accumulations of mucus in the upper respimtory tract.
(b) That this product Is an antiseptic or de,;troys germs In a dog's respit·atorY
tract, or protects it against infection.
(c) That this product Is of benefit when administered to humans for tlle
11reventlon or treatment of colds, bronchitis, sinusitis, coryza, rhinitis or similar
ailments.
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The said Copeland Products, Inc. further agreed not to publish or
<'ause to be published nny testimonial containing any representation
contrary to the foregoing agreement. (July 17, 1941.)
c·02837. Cigars-Composition and Source or Origin.-Garcia Grande
Igars Inc., a corporation, 141 Fifth A nnue, New York, N.Y., wndor~dvertiser, ·was engaged in selling certain cigars designated "Garcia
f rande Crowns," and agreed, in connection with the dissemination of
but~re advertising, to cease and desist from representing directly or·
Y 1mplication:

1

That Garcia Grande Crown cigars contain "100% Havana and other imported

don~ filler tobaccos," or from makiug auy other representation referring to or

estgnatiug the geographical origin of the filler tobacco of these cigars unless in
every such representation the country of origin of each of the filler tobaccos
;sed in saiU cigars shall be set forth or statrul in the order of their respective
redomiuance by weight in letters of equal size and conspicuousness or of
~!!Ual emphasis.

The said Garcia Grande Cigars Inc. agreed not to publish or cause
;o he published any testimonial containing any representation contrary
0
the foregoing agreement. (July 18, 1941.)
:N °2838. Lingerie and Hosiery-Free, Profits or Earnings, Composition,
ature, Quality, Etc.-Samuel K. Kreenberg-, an individual, doing business under the trade name o£ Supreme Hosiery Co., 807 Roosevelt
]' oad, Chicago, Ill.. "·endor-advertiser, was engaged in selling
~ngerie and hosiery and agreed, in connection with the dissemination
0
future advertising, to cease and desist from:
(a) U.

t
smg the word "Free" or the term "without cost" or any word or
erm or Btmtlar
· ·
ll.rt"
import or meaning to designate or refer to any commodity or
tcle
of
value
offered as compensation for set·vices performed or to be per10
(·hrmed in connection with or related to the sale or distribution of any mer111 lllldlse, commodity, articles of value, advertising or information or in any
ora.nuer by any means representing or implying that such commodity or article
Cle Value is a gift unless all of the terms and conditions of such offer are
nec~~ly and adequately stated in equal conspicuousness and in immediate conor .10n or conjunction with the wot·d or term "free" or other word or term
Qu ~t.milar impott or meaning and there is 110 deception as to the price, value,
S.r~ tty, quantity, character or any other featm·e of any such commodities or
su ~les of value or the sen·ices to be perfm·med in connection with obtain.lng
~ commodity or article of value.
Qtb b) Representing that prospective agents, aalesmen, distributors, dealers, or
timer re~resentatives can make profits or earnings within a specified period of
thee, Whleh are in excess of the averllge net profits or earnings which have
ftgeretofore been consistently made in the like periods of time by its active full·time
andnts, salesmen, distributors, dealers or other representatives in the ordinary
(c~snal course of buillness and under normal conditions and circum!ltances.
Words llepresentlng by use of such words as "up to,". "as high as," ot· any
deal or tet·ms of like Import that prospective agents, salesmen, distributors,
spec~~s,
or other representatives can mnke earnings or profits withln any
1
ear ed period of time of any amounts which are in excess of the net avemge
1
n ngs or profits within like periods of time made by a substantial number
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of its active full-time agents, salesmen, distibutors, dealers or other representatives In the ordinary and usual course of business and under normal conditions
and circumstances.
(d) Using the unqualified terms "satin," "crepe" or any other descriptive
terms of similar Import or meaning indicative of silk to dt>scribe, designate
or in any manner refer to any fabric or product which Is not wholly composed
of silk, the product of the cocoon of the silkworm, provided, however, that
when said words or descriptive terms are used truthfully to designate or
describe the type of weave, construction or finish, such words must be qualified
by using in connection and conjunction therewith In letters of at least equal
size and conspicuousness a word or words clearly and accurately naming or
describing the fibers or materials from which said products are made.
(e) Using the unqualified term "satin," "crepe" or any other term or terms
of similar Import or meani~g indicative of silk to describe or designate anY
fabric or product which is not composed wholly of silk, the product of the
cocoon of the silkworm, provided Jhat, in the case of a fabric or product com·
posed in part of silk and in part of materials other than silk, such term or
similar terms may be used as descriptive of the silk content when immediatelY
accompanied by a word or words of equal conspicuousness accurately describ·
ing and designating such other materials in the order of their predominance
by weight, beginning with the largest single constituent.
(f) Advertising, offering for sale or selllng fabrics, garments or other
products, composed in whole or in part of rayon, without clearly disclosing
the fact that such fabrics or products are composed of rayon, and when such
fabrics or products are composed In part of rayon and in part of other fibers
or materials, such fibers or materials including the rayon shall be named in
the order of their predominance by weight beginning with "the largest single
constituent.
(g) Representing in any manner whatsoever that the hosiery manufactured
or sold by him contains "silk" or "pure thread silk," the product of the cocoon
of the silkworm, In greater quantity, percentage or degree than Is actuallY
the case.
(h) Advertising, on'erlng for sale or selling, hosiery composed In whole or
In part of rayon without clearly disclosing the fact that such hosiery is com·
posed of rayon, and when such hosiery Is composed In part of rayon and in
part of other fibers or materials, such fibers or materials, including the rayon.
shall be named In the order of their predominance by weight, beginning with
the largest single constituent provided that If any particular fiber in said
hosiery is not present in a substantial amount by weight, the percentage in
which such fiber Is present shall then be specifically disclosed.
(0 Using the words "sllk" or "ptll'e thread sllk," or words of s!mllar Import
and meaning, to describe, designate or refer to hosiery which is not composed
wholly of silk, the product of the cocoon of the silkworm, provided that in tbe
case of hosiery composed In part of silk and ln part of materials other than
silk, such words may be used as descriptive of the silk content If there are used
in immelllate connection and conjunction with the word "silk," in letters of '
ot least equal size and conspicuousness, words truthfully describing and des!g·
r.atlng each constituent fiber or material thereof in the order of its predoml·
nance by weight, beginning with the largest single constituent, and provided tbat
it any particular fiber In said hosiery Is not present In a substantial amount bY
weight, the percentage in which such fiber is present shall then be specificallY
<llsclosed.
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b (j) Representing, describing or desigJiatlng that cet·tain portions of hls
osJery knitted f1·om fibers otl1er than silk are knitted from silk thread produced from the cocoon of the silkworm.
(k) Representing that cet·tain portious of his hosiery are knitted with a greater
liUillber of threads than actually used in the knitting thereof.
:n (~) Representing, describing or designating certain of his hosiery to be Runeszst or that said hosiery resists runs.
(m) llepresenting that service hosiery has the appearance of sheer hosiery.
(n) Representing that certain of his hosiery or portions thereof are knitted
1
rom lisle thread when the thread used in knitting said hose or portions thereof
!1oes not meet the standards required for lisle thread.
b ( 0 ) Representing that certain of his hosiery Is knitted with a greater numer of needles than those actually used in the knitting thereof.
. (p) Representing that the face of the leg of certain of his hosiery is plated
'I'Vtth a greater number of threads of silk than actually used in the plating thereof.
( q) Representing, describing or designating that certain of his hosiery is
'llVooi faced in a percentage or proportion in excess or the actual quantity of
Wool used In facing said hosiery.
(r) Using the terms ''Fashioned," "Full Fashioned," or "New Fashioned" alone
<~r in combination with any other word or words to represent, describe or designate hosiery which is riot actually made by joining the opposite sides of a fabric
'\lVh'
zch hns been knitted or woven fiat and open in a form so that tt makes a
~hoped hose when closed, or in which the fabric, so knit or woven, has been
cut so thnt when closed It makes a shaped hose.

Samuel IC. Kreenberg further agreed that in his future ad,·ertising,
"'here a word or phrase is used in connection with a specific claim or
;~Presentation of earnings or profits by way of qualification or limita101:, such word, words, or phrases will be made equally as clear and
Pla 1 ~1 as the specific claim or claims which they purport to li.mit or
quahfy.
S~muel K. ICreenberg further agreed that in computing the period
?f time during which specified earnings or profits were made he will
Include all of the time actually used for demonstrations, solicitations,
~n~ any other serviceS' performed in connection with either the sale,
ehvery, or collection of the purchase price by the particular agent,
salesman, distributor, dealer or other representative who is alleged
to have made such earnings or profits.
The said Samuel K. Kreenberg agreed not to publish or cause to be
Phublished any testimonial containing any rep'resentation contrary to
t e foregoing agreement. {July 18, 1941.)
B 02839. Shoes-Ailments, Qualities, :Properties or Results, Etc.-Knapp
rothers, Inc., a corporation, 70 Bellevue A venue, Brockton, Mass.,
"endor-advertiser, was engaged in selling Dr. George R. Davis Shoes
and other shoes, designed to relieve various conditions of the feet
~nd agreed, in connection with the dissemination of future advertislng, to cease and desist from representing directly or by implication:
or (a) That It has been ascertained that 00,000,000 or any other definite number
tr Percentage of people in the United States suffer with some form of foot
oubie.
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(b) That doctors agree that 50 or any other number of diseases are the
direct result of ailing feet or that any <lisea~<e is the direct result of ailing feet.
(c) That the 8hoes stimulate normal circulation or that they possess an
antiseptic toe lining.
(d) That the shoes give proper support to the arches unless explained In
direct connection therewith that in unusual cases they are not equipped to
do so.
(e) That the shoes assure perfect ankle alignment or that they bring freedo!II
from foot ills.
(f) That the shoes correct, eliminate, prevent or banish flat feet or other
kindred foot ills or defective posture.
(g) That the shoes afford instant relief.
(h) That the shoes will banish, correct, eliminate or prevent corns except
when Improperly fitted.
( i) That the wearing of the Dr. Geo. R. Davis Anti-Friction Shoes assures
normal feet.

The said Knapp Brothers, Inc., further agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (July 18, 1941.)
02840. Hair Dye Preparations-Manufacturer, Qualities, Properties or
Results, History, Etc.-Nu-Tone Products Corporation, a corporation,
151 ·west 28th Street, New York, N. Y., vendor-advertiser, was en·
gaged in selling certain hair dye preparations designated ''Tuch-Up"
and agreed, in connection with the dissemination of future advertising, to cease and desist from representing directly or by implication:
(a) That the hair dye products which it sells are manufactured by 1t or bY
any other organization affiliated with or owned or controlled by Nu-Tone
Products Corporation unless and until the hair dye products which it seils
are manufactured by It or by some organization owned, operated or controlled
by Nu-Toue Products Corporation.
(b) That the use of its hair dye products will cause hair to look natural or
cause hair to have a soft texture or have any beneficial effect ou hair texture.
(c) That the use of its hair dye products will banish, eliminate, end, or rid
one of gray hair.
(d) That the use of its hair dye products will cause one to remain young.
(e) That its hair dye products are vegetable compounds.
(f) That the use of its hair dye products will cover bait' roots or have anY
etrect upon the color of hair roots.
(g) That hundreds of thousands or any other number of women have speclfieu
their requirements for a hair dye, or
(h) That its hair dye products are new or made of Ingredients of recent
origin or !levelopment.

The said Nu-Tone Products Corporation further. agreed not to
publish or cause to be published any testimonial containing any rep·
resentation contrary to the foregoing agreement. (July 18, 1941.)
02841. Drug Preparation-Qualities, Properties or Results, Nature, Com·
position, Etc.-Olive M. Goulet, an individual, tradipg as The Lacto-
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Cal Laboratories, 1121 Ingraham Street, Los Angeles, Calif., vendor;:uvertiRer, was engaged in selling a drug preparation designated
.Lacto-Cal" and agreed, in connection with the dissemination of
future advertising, to cease and desist from representing directly
or by implication:
( u) That said preparation will exert or have a beneficial influence on the
nerves.
fi .(b) That said preparation will ~peed up or aid digestion or exert a bene<'lal influence or reaction throughout the digestive tract.
(c) That said preparation will increase the flow of tbe gastric juices.
(d) That said preparation possesses tonic or stimulant effects or powers or
that it Is a general gland builder.
(e) That said preparation will feed the brain, nerves, tissues, testicles, or
ovaries.
·
(f) Tlult said preparation is a scientific compound of lactic add and
caJeium.

t

That said preparation provides or contains cnlcium in sufficient quantities
therapeutic value.
·
(h) That said preparation will make the eating of food easier or more
comfortable.
1 (~) That said prepnratlon is of value in the relief or treatment of nervous
~dJgestion, colitis, stomach catarrh, gastric ulcers, tlifficulty in breathing,
~; o~ach gas or paralysis.
(J) That said preparation will reduce acidity or be of v11lne in the relief
or treatment of hyperacidity.
or (lc) That said preparation has any beueficial effe<'t on the circulatory system
on metabolism.
it ~!. That said preparation will prolong life, make one live longer, or that
n til enable one to live to be 100 years old, or any other definitely stated
Umber of rears.
(m) That said preparation contains Vitamin B, Vitamin D, or phosphorus.
(n) That said preparation, either because of its lactic acid content or any
Oth{'t' Ingredient, furnishes the only food required by the brain.
(o) That said preparation contains elements essential to the building of
1lemog!obin.
,

t

0

0

(g)

be

Of

That the general dietary condition of the American people is such as
Ulake the purchase nnd consumption of saitl product necessary or adl·i;,able.

(P)

b The said Olive M. Goulet further agreed not to publish or cause to
t e Published any testimonial containing any representations conrary to the foregoing agreement. (July 18, 1941.)
Co02842. Girdles-Qua~ities, Properties or Results.-Physici:ms' Snp]?ly
., Inc., a corporatwn, 1127 Fourth A venue, San Diego, Cahf.,
~~n<lor-advertiser, was engaged in seUing girdles designated Air-Way
. drdles and agreed, in c01mection with the dissemination of future
ve~tising, to cease and desist from representing directly or by
11Phcation:

i:

rn (a) lly the use of the designation "Air-Way Reducing Girdle," or by any other
eans, that wearing an Air-Way Girdle w!ll cause one to reduce, or will effect
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a dPfinite reduction In weight or measurement, or result In the loss of fattY
tissue.
(b) That Air-Way Girdles are non-absorbent.
(c) That the possibility of skin infection from excreted waste matter absorbed
by a girdle is eliminated by weat·ing an Air:way Girdle.

The said Physicians' Supply Co., Inc., further agreed not to publish
or cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (July 18, 1941.)
02843. Drug Preparation-Qualities, Properties or Results, Professional
Approval, and Government Tests and Compliance.-Charles J. Giezendanner, Jr., an individual operating under the trade name of The
Giezendanner Co., Citizens Bank Building, Houston, Tex., was engaged in the business of conducting an advertising agency which disseminated advertisements for a drug preparation designated "Locao
Belem" on behalf of the Belem Products Co., Houston, Tex., and
agreed, in connection with the dissemination of future advertising, to
cease and desist from representing directly or by implication:
(a) 'rhat said preparation Is a remedy or cure for baldness, falllng hair, 11g·
gravatPd conditions of the scalp, dandruff, itching or Irritated scalp, or oily hair
or scalp.
(b) That Locao Belem will grow hair.
(c) That Locao Delem rejuvenates the scalp, stimulates or revitalizes the hair
cells, adds new life to hair, corrects soft or fine hair which is difficult to wave or
set, promotes activity' In the oil glands, or is prescribed by physicians for hair
or scalp.
(d) That Locao Belem has been subjected to laboratory tests by the Food and
Drug Administration.
(e) That Locao Belem, upon analysis by the Food and Drug Administration,
was found to comply with the "Pure Food and Drug Law."

The said Charles J. Giezendanner, Jr., further agreed not to publish
or cause to be published any testimonial containing any representa·
tions contrary to the foregoing agreement. (July 18, 1941.)
0:2844. Soaps, Cosmetics, Perfumes, Toilet Articles, and Culinary Prod·
nets-Source or Origin and Composition.-The Herb Farm Shop, Ltd.,
a cot>poration, 347 Fifth Avenue, New York, N.Y., vendor-advertiser,
was engaged in selling a number and variety of soaps, cosmetics,
perfumes, toilet articles and culinary products, designated:
Country Garden Cleansing Cream,
Country Garden Smoothing Cream,
Country Gard€n Under Powd€r Cream,
Country Garden Refresher,
Fragrant Meadow Cleansing Cream,
Fragrant Meadow Astringent,
Fragrant Meadow Under Powder Cream,
Fragrant Meadow Smoothing Cream,
Under Powder Mist,

STIPULATIONS

1737

Bath Essences,
Perfumes,
Toilet ·water,
nath Talcum .
. In a stipulation filed nnd approved by the Federal Trade Commis810n the vendor-advertiser ao-reed, in connection with the dissemination of future advertising, to""cease and desist from1. Using the phrase, "Herb Farm Shop of London," or the name "The Herb
Farm Shop, Ltd.," or by any other words or phrases or in any other manner
Indicating, contrary to fact, that any of its products has an English or other
foreign origin, unless in direct connection therewith it is clearly and conspicuously stated that such product is made, compounde<l or packaged (as the case·
may be) in the United States; or
2. Represmting that any of its products Is infused with or contains herbal
o:ls unless, where such product does not contain a substantial amount of herbal
Otl, tbe percentage of herbal oil present is giwn in immediate connection
therewith ; anu
3. Representing that the herbal oil contained in any of its products Is present
as an emulsion when such Is not the fact. (July 18, 1941.)

02845. Bread-Qualities, Properties or Results.-Colonial Baking Co.,
n corporation, 4410 Gravois Avenue, St. Louis, Mo., vendoradvel'tiser, was engaged in 'selling Colonial Bread and agreed, in
connection with the dissemination of future advertising, to cease and
defsist from representing directly or by implication:
(a) Tbat Colonial Bread is not fattening .
.<b) That Colonial Bread is necessnry !n a reducing diet.
(c)

That Colonial Bread !n a reducing diet helps burn up body fat.

(d) That eating Colonial Bread helps one reduce safely.
(e) That six slices of Colonial Bread should be Included in a properly balanced

l'ednclng diet.
(f) 'l'hat six sllces of Colonial Bread !n a reducing diet will gl\'e one pep,
ener".,.y and prevent one from becoming t1red,
.
fatigued, irritable or experience
llet·,·ous strain.
f (g) That Colonial Bt·ead will protect one from the harmful residues that cause
atlgue.
t (h) That Colonial Bread should be included in the summer diet to enable one
0 feel fit.
( i) That Colonial Bread In the summer diet nere1· giYes one that heaYy,
0
'·erly full feel!ng.
(i) Tbat Colonial Bread protects one's health while re(lucing.

t 'I'he said Colonial Baking Co. further agreed not to publish or cause
0

be published any testimonials containing any representations
contrary to the foregoing agreement. (July 18, 1941.)
M02846: Mineral Water-Qualities, Properties or Results.-1\Iichigan
M~gnehc Mineral Water Co., a corporation, and Nat ural Ray
M~neral 'Vater Co., a corporation, trading as such and ns Michigan
lneral 'Vater Co., St. Louis, ~Iich., Yendor-ndvertisers, were
engaged in bottling and selling mineral water under the brand
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name Natural Ray Mineral vVater and agreed, in connection with
the dissemination of future advertising, to cease and desist fro1n
representing directly or by implication that said product:
(a} Is a remedy or cure fot· stomach, bladder or kidney troubles, chronic
constipation, paralysis, high blood pressure, anemia, glandular difficultieS,
gravel, albumen, gallstones, diabetic ailments, uric acid, arthritis, rheumatislll.
()r the aches ur ailments al'islug from e.uy of the diseases or conditions
1uentioned.
(b) Is a safeguard, a body builder, a way to gain, retain or maintain health.
a preventative of infantile paralysis or other illness, or an aid to muscle or
bone development.
(a) Affects the appetite, the weight, or the abillty to sleep, builds up
resistance to colds or headaches, or wards off colds.

The said Michigan Magnetic Mineral Water Co. and the Natural
Ray Mineral Water Co. further agreed not to publish or cause to be
published any testimonial containing any representation contrary
to the foregoing agreement: (July 23, 1941.)
02847. Drug Products-Qualities, Properties or Results.-Edward
Howell, an individual trading as Medfood Laboratory, 210 South
Kedzie Avenue, Chicago, Ill., vendor-advertiser, was engaged in
selling drug products designated Nutrase and Kleen and agreed, in
connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) 'l'hat either of the products i!'! a cure or a remedy for or that eitl1er
of thPm will overcome food dis<'omfot·t, Indigestion, gas, h(larthnrn, a b<'avY
or an ali-in fpe!ing, ncld stomach, catarrhal stomach or bowels, headaclll' 8 •
skin blemishes, dizziness, foul breath, gastro-intestinal symptoms, cam·er.
diabetes, liver trouble, abdominal trouble, gall bladder trouble. stomach or
Intestinal troul.lle, belching, pimples or sleeplessnes~.
(b) 'I'll at Nut rase is free from drugs.
(r) That Nutt·ase will impart new life or energy.
(d) That Kleen affords perfect intestinal elimination.

The said Edward Howell further agreed not to publish or cause
to be published any testimonial containing any representation con·
trary to the foregoing agreement. (July 24, 1941.)
0284:8. Medicinal Preparations for Animals and Poultry-Qualities,
Properties, or Results.-Henry A. Fischel, Inc., a corporation, 418 North
Third St., Philadelphia, Pa., vendor-advertiser, was engaged in sell·
ing certain medicinal preparations designated Faunilin Tobacco
Flakes and Faunalax ·worm & Laxative Compou;d and agreed, in
connection with the dissemination of future advertising, t9 cease and
desist from representing directly or by implication:
(a) That Faunllln Tobacco Flake!'! or the product hereinabove referred to as
Faunalax Worm & Laxative Compound Is effective In the prevention or tt·eutment
of worms In animals.
( b} That either of these products is of any benefit In the prevention or treatment of gapeworms or spiral stomach worms In poultry,
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.It is further agreed by Henry A. Fischel, Inc., that it will forth~
VVIth 'Cease and desist from the use of the brand name "Faunalax
Worm & Laxative Compound,'~ or any other brand name which directly or indirectly represents that the product, hereinbefore referred
to under that name, or any other product of substantially the same
c?mposition or possessing substantially the same properties, is effective in the prevention or treatment of worms in animals or of gape\Yorms or spiral stomach worms in poultry.
'I'he said Henry A. Fischel, Inc., further agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (July 24, 1941.)
lSI 02849. Door Check-Qualities, Properties or Results, Comparative Merits,
e~~ and Free.-Dloomfield Manufacturing Co., Inc., a corporation,
doing business under the trade name of Kant-Slam Door Check Co.,
Bloomfield, Ind., vendor-advertiser, was engaged in selling a device
to prevent doors slamming designated Kant-Slam Door Check and
agreed, in connection with the dissemination of future advertising,
to cease and desist from representing directly or by implication:
(a) Operates In oil.
(b) Closes all doors.
(c) Will do the work of the most expeush·e door checks, or that there Is
nothing about It to get out of order.
(d) Is built, or operates, on a new prineiple.

. It is further agreed by Bloomfield Manufacturing Co., Inc., that
lt Will cease and desist from representing that a sample demonstrator

\\'ill be given free to producers when such offer is conditioned upon a
deposit being made before delivery .
. 'I'he said Bloomfield Manufacturing Co., Inc., agreed not to pubhsh or cause to be published any testimonial containing any repreSentation contrary to the foregoing agreement. (July 24, 1941.}
02850. :Bread-Composition, Qualities, Prope1ties or Results, and
~~ture.-Frederic 1V. Ziv, Inc., a corporation, 2436 Reading Road,
Cincinnati, Ohio, was engaged in the business of conducting an
ad~ertising agency which disseminated advertisements for a bread
~esignated Rubel's High Vitamin TI 1 Wheat Dread; which has also
. een designated Rubel's High Vitamin Wheat Dread, and which
18
made of wheat and whole-wheat flour and baked with a yeast of
~n allegedly high vitamin D1 content on behalf of the Rubel Baking
ho., a corporation, Cincinnati, Ohio and agreed, in connection with
t e dissemination of future advertising, to cease and desist from
repre!:ienting directly or by implication:
(a) Tll.at "Rubel's High VItamin Wheat Bread" contains per lout as many
lis 8()() International Units or Vitamin n,, or contains more units of salll
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vitamin, or ot any other vitamin present, than Is actually the case, or, when
eaten in quantities ordinarily consumed, will supply the minimum dailY
nutritional requirement for vitamin B,; or
(b) By designating said bread product "Rubel's High Vitamin Wheat Bread,"
or by designating the yeast with~ which it is baked, ''High Vitamin Yeast,"
or in any other manner, that said bread product Is rich in vitamins generallY
or contains all the necessary vitamins, including all the factors In the vitamin
B complex, In significant amounts ; or
(c) That said bread product is a weight reducing food, or Is incapable of
Increasing body weight, or, when substituted for rich, starchy or "fattening"
foorls in the ordinary diet, wlll provide a rliet efl'ective for weight reducing
purposes, or, when added to, or made part of, a reducing diet, wlll assure
a reduction of weight without loss of energy and resistance or without anY
deleterious efl'ects ; or
(d) Thnt said bread product ls a "health" food, or Is by itself capable
of building or maintaining health or physical fitness, and from representing
that the consumption ot its said bread is indicated as a treatment for or
preventive of lowered resistance, anorexia, nervousness, irritability, "run down
health," fatigue, constipation, Indigestion, or colds; or
'
(e) That said bread product is necessary or adequate to supplement dietarY
vitamin deficiency; or
(f) That any one of the vitamins contained in said bread product is the
most essential vitamin needed for building and maintaining good health.

The said Frederic W. Ziv, Inc., further agreed not to publish
or cause to be published any testimonial containing any representation contrary to the foregoing agreement. (July 28, 1941.)
02851. Shoe White-Qualities, Properties or Results, Comparative Merits,
and Guarantee.-Plough, Inc., a corporation, Plough Building,
Memphi~, Tenn., vendor-advertiser, was engaged in selling Mufti
Shoe "White and agreed, in connection with the dissemination of
future advertising, to cease and desist from representing directly or
by implication:
That Mufti Shoe White will not rub ofl'.
(b) That Mufti Shoe White provides twice the ordinary coverage.
(c) That Mufti Shoe White is more economical than other shoe whites.
(d) That Mufti Shoe White does not build up on leather.
(a')

It is hereby further agreed by Plough, Inc., in connection with the
offering for sal~, sale, and distribution of Mufti Shoe ·white in
commer<'e as defined by said act, that whenever it represents that
its product is guaranteed, the terms and conditions of said guarantee
will be clearly set forth within the representation making such
guarantee.
The said Plough, Inc., agreed not to publish or cause to be published any testimonial containing any representation contrary to the
foregoing agreement. (July 29, 1941.)
02852. Turkish :Bath Cabinet-Qualities, Properties or Results, and
Safety.-Irene G. Fenton, an individual trading as Perspir-ator Manufacturing Co., First and Utah Sts., Toledo, Ohio, vendor-advertiser,
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Was engaged in selling a Turkish bath Cabinet designated Perspirator and agreed, in connection with the dissemination of future
~dvertising, to cease and desist from representing directly or by
llllpUcation:
(a l That the use of snid device, Perspir-ator, will rejuvenate the ·entire
system or that it provides a way to gain health.
(b) That the use of said de-rice is a cure, remedy, or a competent modality
In the treatment of excess weight.
(r) That the use of said device will keep the pores open or Induce protwr
elimination of body poisons.
(d) That the use of said device will afford relief to the nervous manifestations
Of women during menopause.
t (e) That the use of said device will cure, break up, or is benefi<:fal in the
teatment of colds.
(f) That the use of said device will help to replace sallow, sluggish skin
With a healthy, youthful glow, or will help to eliminate blackheads or the
en use of acne and other skin blemishes.
{g) That the use of said device is a cure or remedy for symptoms of over4....~,duigence.
b (h) That the use of said device will.remove offensive wastes or make the
Ody mot·e hygienically clean, Internally and externally.
{t) That the use of said device is a cure, remedy, or a competent modality
111
the treatment of rheumatism, lumbago, arthritis, neuralgia, Indigestion,
a~thma, liver and kidney disorders, diabetes, skin eruptions, auto-Intoxication,
llthlete's foot, and many other muscular aches and pains.

d' It is further agreed by Irene G. Fenton that in connection with the
tssemination of advertising by the means and in the manner above
8
e{ out she will forthwith cease and desist :from disseminating any
ac vertisements which fail to reveal that there is a possibility of
11
~l'U1al persons fainting nnd suffering serious burns when using the
S!ll<l device unattended: Pro'vided, however, That such advertisements
need contain only a statement that the said device should be used
0
~Y in accordance with the directions which accompany -it, if and
"' en such directions contain a caution or warning to the same effect.
b The said Irene G. Fenton further agreed not to publish or cause to
t e Published any testimonial containing any representation contrary
0
~he foregoing agreement. (Aug. 1, 1941.)
:N' 2853. Insecticide and Fungicide-Qualities, Properties or Results, and
" ew.-Hammond Paint &. Chemical Co., a corporation, Beacon, N. Y.,
/;ldor-advertiser, was engaged in selling an insecticide and fungie designated Kix :formerly known as Triad and agreed, in connecflon with the dissemination of future advertising, to cease and desist
l'ozn representing directly or by implication:

/c

0 /ba)

Thnt Its product will kill or control all forms of
( b~>etl~>s or n11 t ypPs of ~ucklng or chewiug lm;ects; or
) That Its product contains Insecticides that are new.
43 :i1i26'-42-,·ol. s:l--110

ln~ert

life or all

t~·pes
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The said Hammond Paint & Chemical Co. agreed not to publish
or cause to be published any testimonial containing any representa·
tion contrary to the foregoing agreement. (Aug. 1, 1941.)
02854. Coal Tar Hair Dye-Safety.-Spiegel, Inc., a corporation, 1061
'West 35th St., Chicago, Ill., advertiser-vendor, was engaged in selling
coal tar hair dyes designated Lakro and Instant Clairol and agreed,
in connection with the dissemination of future advertising, to cease
and desist from disseminating any advertisements which fail con·
spicuously to reveal therein the following:
CAUTION: This product contains ingredients which may cause skin irritatloD
on certain Individuals and a preliminary test according to accompanying dit·ec·
tions should first be made. This product must not be used fot· dyeing tbe
eyelashes or eyebrows; to do so may cause blindness.

Provided, however, That such advertisement need contain only the
statement:
CAUTION: Use only as directed on label.

if and when such label bears the first described caution conspicuouslY
displayed thereon, and the accompanying labeling bears adequate
directions for such preliminary testing before each application.
(Aug. 4, 1941.)
02855. Medicinal Preparation-Professional Approval and Qualities,
Properties or Results, Etc.-R. Keller, an individual trading as Olbas
Co., Room 900, 500 Fifth Avenue, New York City, vendor-advertiser,
was engaged in selling a medicinal preparation designated OJbas
Herb Oil and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication:
(a) That the essential oil from which Olbas is distilled is scarcely known in
the western world.
(b) That every detail of Olbas's varied application is supported by clinical
evidence from European physicians.
(c) That Olbas will ease the spasms of coughing, asthma, or irritation of the
respiro tory channels.
(d) That Olbas will relieve flatulence or digestive disturbances.

The said R. Keller further agreed not to publish or cause to be
published any testimonial containing any representation contrary to
the foregoing agreement. (Aug. 4, 1941.)
02856. Cosmetics-Qualities, Properties, or Results, Composition, and
Laboratories.-A. l\f. Zendel, an individual, trading as Zendel Laborn·
tories, 924 Kelly St., Bronx, N. Y., vendor-advertiser, was engaged in
f;elling cosmetics designat.('d Natural Cosmetics and agreed, in connec·
tion with the dissemination of future adwrtising, to -cease and desist
from representing directly or by implication:
(a) That the skin and tissue fats are replenished by the absorption af anY
Ingredient or vitamin contained in Natural Col'metlcs or that any such Ingredient
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or Yitamin is absorbed by the skin or in any manner conveyed to the sebaceous
gland:,;.
'
(b) 1'hat the external application of the lipid», lipoids, cholesterol, or lecithin
contained in Natural C0'8metics is of thet·apeutic or dermatological yalue.
(c) 1'hat the use of Natural Cosmetics or any of them will correct or prevent
such Skin disot·ders or diseases 11s are caused by the local action of foreign mutter
UlJQn the ~kin.
(d) That the external application of Natural Cosmetics ot· any of them will
correct blemishes, modify, correct, or normalize dry or oily skin or pt·oduce a
healthy complexion.
(e) That Natural Cosmetics meet every skin requil'ement.
(f) 1'hat Sun Tau Pt·eparations dh·ert the ultraviolet rays, absorb waves or
contain a filter screen.
(g) That the application of Sun Liquid Crenm will protect the body from
overheating or shape or mould the body contour.
(h) That Natural Cosmetics will refine the skin, reduce or refine enlarged or
.
retch!'d pores, cleor blemil;'hes, produce a youthful, bealtby or clear comlllexiou, rid tbe skin of accumulated waste, or purge tbe skin of dirt •
. (i) That Natural Cosmetics will prevent blackheods, wrinkles, skin fissures,
lUfl.ammation, pimples, or sagging ~:;kin or expel lines, wrinkles, or skin blotches.
(j) By the use of the designation "Vegetable Wrinkle Cream" or by any other
nteans that any of his preparutions prevents or removes .wrinkles or lines.
(k) That Natural Cosmetics nourish the skin or tissues, promote new tissue
growth, ke!'p skin young or supple, or improve the contour of the bust or
abdomen.
.
~

(l) By the use of the designation "Skin Food & Tissue Cream" or by any other
nleans that any of his preparations is a skin or tissue food.
(m) That Natural Cosmetics will normalize the skin, help the pores relax,
or remove deep seated pore dirt.
(n) 1'hat Natural Cosm!'tics will correct or cure scaly conditions or other dis·
orders or diseases of tbe bands.
d (o) That Natural Cosmetics will stimulate or clt>an the hair roots, retard
andruff growth, or invigorate the hair.
(p) That Lemon Cream bleaches.
b (q) That the external application of the vitamins In Natural Cosmetics is
enefl.etul to or of any effect on the health of the skin.
b (r) That there is such a condition us "nervous skin" which can be benefited
./ Lettuce Cleansing Cream, or that such preparation will facilitate so-called
skin breathing."
•
(s) By the use of the designation "Acne Lotion" or by any other means that
any of his llrepat·atlons is of therapeutic value in the treatment of acne.
b ( t) 'l'hat Natural Cosmetics contain any substances ot· factor now recognized
Y Science as Vitamin F.
( u) By the use of the word "laboratory" ot· "laboratories" or any ather word
~r Words of similar import as pa-rt of the trode nome, or us part of any name
tl~der
\vhich he may trade, or by any other means that he uwns, operates, con·
10
,_. ls, or maintains an !'stablishruent where the product,;; sold by bim ore tested,
pl'e
• Par€>(], and compounded under the supervision nnd direction of competent
8
Cientists.

Tl~e said A. 1\I. Zendel further agreed not to publish or cause to be
iJUbhshed any testimonial containing any representation contrary to
le foregoing agreement. (Aug. 4, 1941.)

1744

FEDERAL TRADE COMMISSION DECISIONS

02857. Wild Fruit Juices-Qualities, Properties, or Results.-Food
Balance Corporation, a corporation, 519 North Central Ave., Chicago,
Ill., vendor-advertiser, was engaged in selling foods designated
Hercules Wild Blackberry Juice, Hercules Wild Cherry Juice, Her·
cules Wild Blueberry Juice, and }Iercules 'Vild Elderberry Juice,
and agreed, in connection with the dissemination of future adver·
tising, to cease and desist from representing directly or by implication:
(a) That Hercules Wild Blackberry Juice will prevent or be of substantial
benefit In the treatment of anemia; have any beneficial effect upon conditions
evidenced by symptoms such as fatigue, listlessness, lack of energy, palpitation
of the heart, pains In the head or In the back, or lack of sex vigor; or be ot
any material benefit to a woman during her menstrual periods.
(li) That Hercules Wild Cherry Juice will1. Serve as a general tonic, or is of substantial benefit in the treatment o!
people who are run down, w,eak, ,nervous, undernourished, convalescent, or
anemic.
2. Invigorate the human system.
3. Strengthen, or In any other manner beneficially affect the heart muscles,
muscular tissues, stomach walls, bowel muscles, liver, uterus, or any other part
or parts ('f the human body.
4. Assist the process of "oxydatlen heat production"; or
5. Increase the alkalinity of the tissues, or prevent easy bleeding.
(c) That Hercules Wild Blueberry Juice1. 'Will tone or have any other beneficial effect upon the human system; or
2. Is an effective antacid or stomach remedy.
(d) That Hercules Wild Elderberry Juice-1. 'Will exert an lnvigorative or curative effect, or in any other manner have
any material Influence upon the female generative system.
2. Will have any material beneficial effect upon women during the menopause,
or upon young girls transcending from youth Into maturity.
(e) That any of these juices will purify or have any other substantial efl'ect
upon the blood, or cure or overcome disorders of the human body, or that theY
are of any significant nutritional or medicinal value.
(f) Tllat any of these products supplies any minerals or other elements
In significant amounts.

The said Food Balance Corporation further agreed not to publish
or cause to be published any testimonial containing any representation contrary to the foregoing agreement. (Aug. 4, 1941.)
02858. Cosmetic-Qualities, Properties or Results, Composition, Unique,
Etc.-Elene of Vienna, Inc., a corporation, and Ella :M. Schnuck, an
individual, 522 Fifth Avenue, New York, N. Y., vendor-advertisers,
were engaged in selling a cosmetic designated Dervita and agreed,
in connection with the dissemination of future advertising, to cease
:md desist from representing directly or by implication:
1. That Dervlta( a) Corrects sagging facial contours or removes other evidence of age.
(b) Clears away lines of fatigue.
(c) Restores youthful color or facial contours.
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(d) Clears the skin of eruptions or other blemishes.
(e) Keeps the skin youthful looking or free from blemishes.
(f) Drives out all the dirt in the pores, or
(g) Contains healing herbs.
2. That Dervlta penetrates beneath the skin, operates under the skin with a
Vacuum lletion, or attacl;:s impurities under the skin.
·
3· That Dervlta works an "instant miracle" or is the only cosmetic that shows
results in one treatment.
4· That the formula of Dervlta has been used by great physicians for rejuvellafIon and for freeing the body of destructive poisons.

The said Elene of Vienna, Inc., and Ella M. Schnuck further agreed
not to publish or cause to be published any testimonial containing
any· representation contrary to the foregoing agreement. (Aug. 5,
. 1941.)
~0~859. Hair Preparations-Nature and Qualities, Properties or Results.P lUse G. Ramsey, an individual trading as Certain-Gro Hair
reparations, Post Office Box 1446, Gary, Ind., vendor-advertiser,
engaged in selling hair preparations designated Certain-Gro Hair
reparations and Certain-Gro "LiquicV' Hot Oil Treatment and
;greed, in connection with the dissemination of future advertising,
0
cease and desist from representing directly or by implication:

;as

t (a) That Certain-Oro Hair Prepa1·ation is a remedy or cure for baldness,

ailing hair, dandruff, and itching scalp.
h (b) That Certain-Gro Hair Preparation will thicken, grow, improve the
ealth and color of hair, prevent early baldness, and revitalize lifeless hair.
~ (c) That Certain-Oro "Liquid" Hot Oil Treatment will recondition, stimulate,
11
d Promote the growth of hair.

Th~ said Louise G. Ramsey further agreed to cease and desist from
representing, through the use of the term "Certain-Gro," or any
Qther term of similar import or meaning to designate or describe
~~ch preparations, or in any other manner, that such preparations
Ill grow hair.
t The said Louise G. Ramsey further agreed not to publish or cause
t 0 be published any testimonial containing any representation con.
rary to the foregoing agreement. (Aug. 5, 1941.)
S 02860. Book-Approval, Nature, Qualities, Properties or Results, Limited
d upply, Special Price, New, Etc.-Morris N. Deitman, an individual,
~;lng business under the trade name of Supreme Publications, 3727
est 13th St., Chicago, Ill., vendor-advertiser, was engaged in selling
a hook entitled Complete Authorized Radio Servicing Course and
:greed, in connection with the dissemination of future advertising,
0
cease and desist from representing directly or by implication:
llet(a) That the publication ot his book Is authorized or approved by any coment authority· or
(b
ed ) That his book Is a complete course, or a course of study, Instruction,
ucaUon, or training In radio service, electricity, or television; or
I
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(o) That his book is an exact reprint or a reprint of a course of lessons or
Instructions sold by the Radio Technical Institute for $39, or any other price;
or that the purchase and study of bls book Is equivalent to the correspondence
courses of Instructions· sold under the name of Radio Technical Institute or anY
other correspondence course; or
(d) That his book has been accepted or backed by the Radio Industry, or
that 43, or any other number of radio manufacturers helped to prepare tbe
R. T. I. course or his book ; or
,
(e) That his book contains everything about radio, or everythhig from simple
facts to television, or three courses In one such as electricity and radio, practical
and applied radio, and advanced training; or
(f) That his book will enable the buyer or reader to become a radio expert,
or introduce him from the start to real servicing methods or equipment, or
enable him to earn nice or substantial spare time money before reaching the
14th lesson, or at all; or
(g) That the quantity is limited, or in any manner that the number printed
Is less than enough to supply the anticipated demand, or that the number of.
books left is small or insufficient to supply the present or anticipated demand; or
(h) That the price is a special or reLluced or an amazing or unusual b[lr·
gain; or
( i) That he conducts or hns ever conducted a school or institute offering
a correspondence course; or
(j) That he employs an e!lucationnl eounsellor; or
(k) That prospPctive pul'clwsers of his book are permitted to examine s:Jid
book free ; or
( l) That he or Snpn•me Publications is agent for someone else in the
advertising and sale of his book; or
(m.) That his book is a new edition of any previous publicntlons or printing
thereof.

It is further agreed by :Morris N. Beitman, that in connection
with the offering for sale, sale, and distribution of his book entitled
"Complete Authorized Radio Servicing Course" in commerce ns
defined by the said act, he will forthwith cease and desist fro111
disseminating any advertisement containing a testimonial written
and signed by himself which advertisement fails to disclose that be
is an interested party in the sale of said book. (Aug. 5, 1941.)
02861. Drug Preparation and Device for Determining Vitamin Defi·
ciency-Qualities, Properties or Results, Nature, Etc.-Dr. Carlton
Deederer, an individual doing business as Dr. Deederer Products,
Department K-1, Miami, Fla., Vf.>ndor-advertiser, was engaged in
selJing a drug preparation designated Vitamina and a device for
determining vitamin A deficiency designated Vitaminascope and
agreed, in connection with the dissemination of future advertising, to
cease and desist from representing directly or by implication: That
Vitnmina(a) Will IHlSnrf' a statf' of ~ood hf'alth to Its Uf!PJ'S.
(ll) Will in nny mmult'r ht>1wfit the henlth of its users E>xcf'pt to the extf'nt

that it may benefit the hPalth of those who suffer from a vitamin A deficiencY·
(c) Will In any manner .benefit tbe health of users suffering from b(gb
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~lood pressure, exhaustiO!I, or a weakened condition of the stomach or

ntestines.
(d) Is essential to the maintenance of a healthy, normal, or perfect skin.
<e) Wm benefit the "average diet'' by supplying a vitamin A deficiency.
(f) Is a Sllper vitamin or in any way superior to or of more value than
the Vitamin A obtained from other sources.
(g) Is an activated vitamin.
(h) Will, of itself, supply food to or build cells for natural hair, the skin,
the glands, the bt•a!n, or the eyes.
( i) Will change the glare recovery rating to normal.
. (j) Will prevent or dissolve or help prevent or dissolve calcium deposits
10
the system.
(k) Will eliminate or prevent gray hair or baldness, or make hair grow.

and that the VitaminscopeWin accurately show the extent to which a vitamin A deficiency exists in
and
,. given case; · will aecurately show the extent to which a vitamin A defiCtency is being supplied in any given case by the administration of any source
of Vitamin A; or, will standardize the amount of vitamin A in Vitamina.

The said Dr. Carlton Deederer fu~ther ag~eed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Aug. 7, 1941.)
S 02862. Drugs-Qualities, Properties or Results, Unique and Safety.Stop-Lite Products, Inc., a corporation, 849 South 6th East Street,
t:lt Lake City, Utah, vendor-advertiser, was engaged in selling
ree drugs designated Stop-Lites, Haps and Anti-Acid Tablets and
:greed, in connection with the dissemination of future advertising,
0
cease and desist from representing directly or by implication:
a (a) That the tablet r;reparation designated Stop-Lites relieves a cold or is

Of r~liJedy or cure for a cold, or that it is of any benefit in the treatment
r !In Cold or rheumatism beyond inducing laxation and affording temporary
t~ ~f from the physical discomfort syll)ptoms incident to or associated
erewith.
D (b) That Stop-Lites are different from other pl'Oducts intended for the same
Ur:pose and use.
((c) That Stop-Lites constitute an pffective internal antiseptic.
d) That Anti-Acid Tablets aid digestion.

Stop-Lite Products, Inc., further agreed to cease and desist from
:epresenting that its product Stop-Lites is safe, or from disseminatlng any advertisement for Stop-Lites or for Haps which faits to
tev.eai that frequent or continued use may be dangerous, causing
1
: ; ?Us blood disturbances, and that said products should not be ad'l'~lllstered in excess of the dosage recommended; Provided, lwwever,
p at such advertisement need contain only a statement that the
ifreparation should be used only as directed on the label thereof,
th and when such label either contains a caution or a warning to
e same effect or specifically directs attention to a similar caution
0
r \Varning statement in the accompanying labeling.
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The said Stop-Lite Products, Inc., further agreed not to publish
or cause to be published any testimonial containing any representa·
tion contrary to the foregoing agreement. (Aug. 11, 1941.)
.
02863. Food Products and Medicinal Preparations-Qualities, Propert1es
or Results, Composition, Comparative Merits, Professional Approval and

Safety.-1Valter Camp and 1Verner Orbach, copartners trading a~
The Vita Health Food Co., American Health Products Co., an
Eastern Health Food Stores Assn., 3040 14th Street, N. 1V., Washingd
ton, D. C., vendor-advertisers, were engaged in selling various foo
products and medicinal preparations designated; Almano, Bro-Sak,
Cali-Kelp Tablets, C-Veg-Salt, Dalmatian Sage Leaves, Nutrolac,
0-Pep-0-Mint, Pomona Grape Juice, Seven Herbs Laxative and
agreed, in connection with the dissemination of future advertising,
to cease and desist from representing directly or by implication:
(a) That Almano will furnish complete proteins and other elements found
In the main dish of the meal, ls complete In all the essential nutrients so tbnt
lt may be used interchangeably with or in lieu of other protein foods, containS
organic food minerals, is the purest and most wholesome of all protein food~
is readily digested, Is many times as nourishing as beefsteak, eggs, codfish, an
whole milk and costs less than these foods, is a "natural lubricant," has a beneficial effect on jaded appetites, or satlsfi('S the tissue building requil·emeuts o!
the body;
(b) That Bro-Sak is witable for use by diabetics, causes health to impro"e
when substituted for sugar or saccharine, promotes better activity of all bodilY
orgnns, causes reduf'tion In weight or adds solid healthy flesh to the undet;
weight, is beneficial in cases of acid stomach, sluggish liver, rheumatism, an
other ailments due to hyperacidity;
(c) That Cali-Kelp Tablets correct indigestion, skin troubles, rheumati 8111 '
rickets, obesity and other disorders, wlll strike at, remove or remedy the cause
ot body disorders, will be a mluable addition to the diet, or wUI have thera·
peutic value In cases of on.;>mla, eczema, underweight and general debilitY i
(d) That C-Veg-Salt will reduce the harmful effects caused by the use of
ordinary salt or that ordinary salt produces harmful effects or destroys be.a!tb
or is
slow poison, or that C-Veg-Salt Is a valuable food accessory or bas
food value, or will keep the body alkaline;
(e) That a beverage or tea prepared !rom Dalmatian Sage Leaves is Illore
beneficial than drugs when used In cases of insomnia, has a quieting effect
upon the Pntire nervous system, 11nd therapeutic value In the treatment of coldS,
fevers, influenza, dy~pepsia or in cases of so-called "stomach-coughs";
(f) That Nutrolac will check harmful intestinal bacterin or will promote tbe
growth of frl('ndly ones, Is a protecti"\"e food, is nonfattening, will prevent or
correct Indigestion anrl gas Rcldity, is antacid, or Is beneficial for "stOJnacll
sulierers" ;
(g) That a beverHge or tPa prepared from 0-Pep-0-l\lint i~ beneficial to til~
nerves, will neutrallze body acids, arrest fermentation, ftush the syste!ll 0
Impurities, is an effective treatment for colds and beneficial tor "stou:.Rcb
troubles" or has any therapeutic value because of the ingredients of potasslnttl
anrl manganese contained therein;
(h) That Pomona Grape Juice will rid the blood, organs and tissues of toJC109
and wastes, Is an etiective treatment in cases of bad bt·eath, body .odor, s[eev·

a
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~e.ssness, sour stomach, bud blood, colds, catarrh, overweight, acidosis, prostatItis, Will give relief from these disorders !n twenty-four hours or in any definite

Period of time, or that this product is sent to all parts of the world;
(i) That Seven Herbs Laxative improves digestive action or promotes perfect
digestion, keeps the ductless glands young, active and clean, is "fat-reducing,"
Promotes secretion of the liver, improves kidney function or pancreas action,
should be taken in "any" disease to remove the cause, or is recommended by
doctors all over the world.

,

. The said Walter Camp and Werner Orbach further agreed that
In the dissemination of advertising by the means and in the manner
above set out, of the medical preparation now designated Cali-Kelp
~ablets, or any other preparation of substantially the same composition or possessing substantially the same properties, whether sold
~n~er that name or any other name, they will forthwith cease and
esist from disseminating any advertisements representing directly
hr by implication that the said preparation is in all cases safe or
hrinJ.ess; or which advertisement fails to reveal that the preparation
s ou}d not be used by those suffering from lung diseases, chronic
c?Ugh, goiter or thyroid diseases, except upon the advice of a physi~an, and that if a skin rash appears its use should be discontinued
-rovided, however, that such advertisement need only contain a state~ent that the preparation should be used only as directed on the label
t ereof,•if and when such label either contains a caution or warning
0
the same effect or specifically directs attention to a similar caution
or Warning statement in the accompanying labeling .
. The said Walter Camp and Werner Orbach further agreed that '
1
~ the dissemination of advertising by the means and in the manner
ove .set out, of the medical preparation now designated Seven Herbs
t' a:x:atlVe, or any other preparation of substantially the same composill.lon or possessing substantially the same properties, whether sold
dn~er that name or any other name, they will forthwith cease and
bes~st fr?m disseminating any advertisements representing directly or
1Y unphcation that the said preparation is in all cases safe or harmdess; or which advertisement fails to reveal that there is potential
c anger in its use in cases when abdominal pain (stomach-ache,
/amps, colic), nausea, vomiting (stomach sickness) or other sympo~ro.s .of appendicitis are present, and that frequent or continued use
h this preparation may result in dependence on l~xatives, Provided,
t:wever, that such advertisement need only contain a statement that
if e Preparation should be used only as directed on the label thereof,
8 and when such label either contains a caution or warning to the
;!fie. effect or specifically directs attention to a similar caution or
arnmg statement in the ac~ompanying labeling.

t
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The said Walter Camp and Werner Orbach further agreed not to
publish or cause to be published any testimonial·containing any representation contrary to the foregoing agreement. (Aug. 11, 19-11.)
02864. Medicinal Preparations-Qualities, Properties or Results, SafetY
and Composition.-James M. O'Dell, an individual doing business
as The Home Treatment Service, 1959 Cortland Street, Chicago,
Ill., vendor-advertiser, was engaged in selling medical preparations
designated Pur-Erb Compound No. 1, Laxative Tea Compound,
Bathing Tea #22, Fu-Tina, Nerve Sedative Compound, and HoDle
Ointment and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication:
(a) That the use of one or more of said preparations constitutes a cu1·e or
remedy for ailments, pains, aches, or sickness, or that, through the use of said
preparations health may be regained, the body, nerves or blood strengthened,
all systems of the human body· cleansed or healed, or operations eliminated; or
(b) That the use of one or more of said preparations constitutes a cure or
an effective treatment for stomach disorders; or
(c) That through the use of said preparations one may regain vitality, healtb
or strength and thus overcome any ailments or weak spots In one's bodY; or
(d.) That through the use of their preparations having a laxative effect diS·
Paf'es can be cured, or that the use of one or more of said preparations constitutes
a t·emedy ot· effective treatment for eye strain, rheumatism, arthl'itis, sJiln ernP·
tion, nervousness, insomnia, high blood pressure, catarrh, sinus trouble, tonsilitiR,
stomach trouble, intestinal or kidnpy dism·ders; or
(c) That any of said preparations will have a healing effect upon the wall
of the stomach, or that the preparation designated Herbal Compound No. 1
(Pur-Erb Compound No. 1) or the preparation designated Fu-Tina will be
e!Iective In a case of aciO. dPficiency In the stomach; or
{f) That Bathing Tea #22 Is a remedy or effective treatment for pains or
nervousness ; or
(.q) That Fu-Tina Is an effective tre11.tment in overcoming colitis or an effeC·
tive treatment in overcoming constipation unless l!mited to casefl of temporarY
constipation; or
(h) That Pur-Erb Compound No. 1l. Will soothe, cleanse, heal or tone the stomach, liver or gall-bladder.
2. Is a remedy or effective treatment for stomach disorders.
3. ·wm correct the digestion, assimilation or elimination.
4. Will purify thP blood or prevent blood pressure on the heat·t.
·
5. Will soothe the gastric nerves or assume part of the digestive functions
of the stomach.
6. Is an effective treatmE>nt in overcoming colitis or Is an e!Iective treatment
In overcoming constipation unle~s limited ro temporary constipation; or
( i) That the use of Nerve Sedative Compound wlll result ln a healthy nervous
system; or
(j) That Horne Ointment Is a remelly or e!Iectlve treatment for rheumatil'lll•
neuralgia, soreness, chronic 11ches or bruises, or that said preparation Is' 11
remPdy or effective ti·eatment tor skin trouhres unless limited to those cases
where the condition Is caused by a parasitic Infection, or that said preparation
Is safe for use or otherwise representing that said product Is unconditionallY
safe for use.

STIPULATIONS

1751

The said James M. O'Dell further agreed to cease and desist from
the Use in the brand name of the product designated Pur-Erb ComPound No. 1, or any other product of the same or substantially the
same composition, of the word "Pur-Erb" or any other terminology
representing, importing or implying that said product is composed
entirely of herbs when such is not a fact.
The said James JH. O'Dell further agreed to cease and desist from
ltse in the brand name of the product designated Nerve Sedative ComPound, or any other product of the same or substantially the same
COinposition, of the words "Nerve Sedative," or any other terminology
representing, implying or importing that said product possesses
Sedative properties.
The said James ~L O'Dell further agreed not to publish or cause
to be published any testimonial containing any representation
contrary to the foregoing agreement. (Aug. 12, 1941.)
028G5. Medicinal Preparation-Approval, Nature and Qualities, Properties or Results.-Salus Laboratory, Inc., a corporation, trading as
1.titlian Imperial Co., 644 Pacific St., Brooklyn, N. Y., vendor-adver~lser, was engaged in selling a medicinal preparation designated Ton1~0 Del Cappuccino and agreed, in connection with the dissemina~l.on of future advertising, to cease and desist from representing
trectly or by implication:
(a)

That said preparation has been approved by legal authorities.

t (b) That the said preparation is a geneml tonic or posse:;;;es other than bit-

er tonic properties.
(c) That said preparation will rebuild the body, renew energy, give new
Strength or vigor to the weak or a more natural healthy appearance to the

~ 0 ll1plexion.

(d) That said preparation of itsdf will cause one to gain weight or that it

~t~~sesses any value as a welght-builuer In excess of that of a stomachic or
1

ll1ulnnt to the appetite.
(e) That said preparation Is a nerve tonic or Is of value in the relief or treatllJ~nt of persons suffering from nervousness unless such nervousness is due to
Qr attributable to Jack of appetite.
(f) That said preparation is indispensable for children or that it helps their
growth or gives them more strength and that the results from the use of said
llr~'Paration are immediate or that its effects are immediately noticeable.
(g) That said preparation will improve the quality of the blood.
f
(h)
That said preparation possesses any therapeutic value in excess of that
0
a stomachic or stimulant to the appetite.

'the said Salus Laboratory, Inc., further agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Aug. 13, 1941.)
S 02866. Oil Filter-Unique and Government ApprovaL-William
1;hwa]ge, an indivi~ual operating under the trade name of Reclaimo
danufacturing Co., 2306 North 'Vestern Ave., Chicago, Ill., vendora V"ertiser, was engaged in selling an oil filter designated Reclaimo
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and agreed, in connection with the dissemination of future advertis·
ing to cease and desist from representing directly or by implication:
(a) That no device other than Reclaimo removes kerosene and distillate froill
motor oil, or that no other such device applies heat from the exhaust maul·
fold, or that Reclaimo Js the only oil filter refiner available tor use on autonw
biles, trucks, tractors and Diesel engines.
.
~
(b) That the National Bureau ot Standards recommends oil reclaiming.

The said William Schwalge agreed not to publish or cause to be
published any testimonial containing any representation contrary to
the foregoing agreement. (Aug. 12, 1941.)
02867. J'ewelry-Free, Diamonds, Qualities, Etc.-,V. K. Quinn and
C. E. Quinn, copartners trading as Continental Diamond Co., Good·
win Block, Beloit, 'Vis., vendor-advertisers, were engaged in selling
various articles of jewelry, said jewelry being for the most p~rt
simulated diamond rings and agreed, in connection with the d~s
semination of future advertising, to cease and desist from using we
terms "free," "gift" or "free or extra cost" or any other terms of
similar import or meaning to designate or describe a wrist watch
or any other article of jewelry rPgularly included in a combinatiotl
offer with simulated diamond rings or other similar articles of
merchandise.
The said ,V, K. Quinn and C. E. Quinn also agreed to forthwith
cease and desist from representing by the use of the wm:d "diamond"
or any abbreviation thereof, as part of their tra<.le name or otherwise,
that they sell diamonds.
The said ,V, K. Quinn and C. E. Quinn also agreed to forthwith
cease and desist from representing directly or by implication that the
man's wrist watch advertised and sold by them is shockproof.
The said ,V, K. Quinn and C. E. Quinn further agreed to forthwith
cease and desist from the advertising or sale of finger rings marked
in any manner so as to exaggerate or otherwise misrepresent the tot~tl
or relative amount or fineness of gold therein contained.
It is also hereby agreed by "V. K. Quinn and C. E. Quinn that ~11
connection with the offering for sale, sale and distribution of their
jewelry products in commerce as defined by the said Act, that theY
will forthwith cease and desist from representing that a wrist watch
or any other article of jewelry is sent to prospective purchasers upoll
ordering a simulated diamond ring or any other article of jewelrY
unless the terms of the offer are clearly and fully explained to sho'"
that the said watch or other article of jewelry is not sent to prospec·
tive purchasers unless and until the purchase price of the ring or
other article of jewelry has been paid in full.
The said W. K. Quinn and C. E. Quinn also agreed to forthwith
cease and desist from represPnting directly or by implication that
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the ladies' wrist watch advertised and sold by them IS a jeweled
'IV'atch.
The said '\V. K. Quinn and C. E. Quinn also agreed not to publish
or cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Aug. 13, 1941.)
02868. Health Food Products-Qualities, Properties or Results, Nature
and Composition.-lliofoods Corporation, a corporation, 16 'Vest
Twenty-second Street, New York, N. Y., vendor-advertiser, was en~aged in selling certain health food products designated "Fortified
Palm-Co," "Vimm's 'Vheat Germ Oil Vitamin E Capsules," "Vimm's
0 Wdered Wheat Germ," and "Vimm's 'Vhole Wheat Germ~' and.
agreed, in connection with the dissemination of future advertising,
to cease and desist from representing directly or by implication:
(a.) That "Fortified Palm-Co"
1. Is the "modern" Calcium Phosphorus Vitamin D aid.
2· Aids assimilation by the body or makes foods more easily digested.
3· lias a beneficial effect on symptoms of nervousness, low resistance, soft
:eeth, brittle nails and poor endurance unless these conditions are due to a
\~·ck of Calcium and Phosphorus in the diet, associated with a deficiency of
lta~nin D.
(b) That ''Virum's Wheat Germ Oil Vitamin E Capsules"
1· .Are a Vitamin E concentrate; or
2· AJ;e n concentrated 1;:ource of Vitamin E.
(c) That "Virum's Powdered Wheat Germ"
1, Is rich in minerals.
2· Is "ideal" for infant feeding and those on bland diet.
3· Is an excellent source of Vitamins n., B., n. and n,; or
l'.r 4· Is an excellent source of Iron, Copper, Potassium, Phosphol'Us, Manganese,
ngnesium and other valuable minerals.
(d) That "Virum's Whole Wheat Germ"
1· Is a good som·ce of Vitamin A.
2· Is an excellent source of Vitamins B, B,, B., and B,; or
l'.r 3· Is an excellent source of Iron, Copper, Phosphorus, Potassium, Manganese,
aguesium, and other valuable minerals;

·

The said Biofoods Corporation further agr~ed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Aug. 15, 1941.)
028G9. Cosmetic Preparation-Unique and Employment-Cole & Co., a
~or~oration, Sterick Building, Memphis, Tenn., was engaged in the
~srness of conducting an advertising agency which disseminated
~ Vertisements for a cosmetic preparation designated Nix Dleach
a ream on behalf of the Nix Cosmetics Co., Memphis, Tenn., and
t greed, in connection with the dissemination of future advertising,
0
cease and desist from representing directly or by implication:
th That Nix Bleach Cream affects the skin in
at Of other preparations.

a new way, or a

way different from
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The said Cole & Co. further agreed lo cease and desist from repre·
by the use of a headline or otherwise, that any girls are
"wanted," or from otherwise representing, importing or implying
that The Nix Cosmetics Co. has any employment to offer. (.Aug.
19, 1941.)
02870. Medicinal Preparations-Qualities, Properties or Results, and
Composition.-Stanley N. Phillipps and Walter M. Grome, a copartner·
ship doing business under the firm name Parks-Phillipps Health
Foods Co., formerly Parks Health Food Co., 1542 Knowlton Street,
Cincinnati, Ohio, vendor-advertiser, was engaged in selling medicinal
preparations designated Phillipps Alfalfa and l\Iint Tea, Phillip~s
· Wheat Germ Meal, Phillipps Vegetable Muceen Tablets, Vigro Garlic
Tablets, Vigro Vitamin Tablets, and Vigro Laxative.No. 2 and agreed,
in connection with the dissemination of future advertising, to cease and
desist from representing directly or by implication:
(a) That Phillipps Alfalfa a~d 1\Iint Tea is of any benefit ln the treatment
~enting,

ot' prostate gland trouble, overaddity, arthritis and rheumatism.
(b) That Phillipps Wheat Germ ;\leal
1. Is rich in four vitamins.
2. Produces robust vitality.
3. Banishes that "played-out" feeling.
4. Revitalizes.
5. Is ''Nature's concentrated energy-giving food," or
6. Restores needed elements to the diet or balances the diet.
(c) That Phlllipps Wheat Germ produces any beneficial results in cases of
nervous conditions and faulty digestion, except those cases caused bY a
deficiency of Vitamin B.
(d)· That Phillipps Yegetable Mnceen is of any appreciable benefit in tbe
treatment of stomach ulcers, hyperacidity, stomach irritations or colon
irritations.
(e) That Vigro Garlic Tablets
1. Are rich in Vitamins A, B and C.
2. Are rich in Allii Sulfide or Allff Isothiocyanate; or
3. Are rich in potassium, calcium, phosphorus, Iodine; or
4. Are rich in food chemical;;, vitamins or minerals.
(f) That Vigro Garlic Tahlets possess any nutritional value or produce anY
appreciable thernpeutic el'fec·t in excess of a slight temporary clecrease in blood
prel'sure.
(g) That Vigro Vitamin Tablets are super-rich in all the health-givi!lg
qualities that help to combat germs.
(h) That Vlgro Vitamin Tablets
1. Build resistance against germs,
2. Fire one with new vitality or strength.
3. Help to eradicate colds: or
4. Provide any deficiency of the system with the necesl';ary qualities for
building up good health.
(i) That Vigro Vitamin Tablets·
1. Help create better health: or
2. Furnish an abundance of protection against every possible winter sickneSS·
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(j) That Vigro Laxative No. 2 is effective for !nct·easing intestinal or liver
llctivity.

The said Stanley N. Phillips and Walter M. Grome further agreed
not to publish or cause to be published any testimonial containing any
l'epresentation contrary to the foregoing agreement. (Aug. 20, 194:1.)
02871. :Bread-Qualities, Properties or Results.-Thomas Patrick, Inc.,
a corporation, Hotel Chase, St. Louis, Mo., was engaged in the busi~ess of conducting an advertising agency which disseminated advertisements for a food designated Colonial Bread on behalf of Colonial
Baking Co., St. Louis, Mo., agreed, in connection with the dissemih~tion of future advertising, to cease and desist from representing
directly or by implication:
(a) That Colonial Bt·eHd is not fattening.
(b) That Colonial Bt'!'ad Is n!'ccessary In a r!'ducing diet.

(c) That Colonial Bread in a reducing diet helps burn up body fat.

That eating Colonial Bread helps one reduce safely.
That six slices of Colonial Bread should be included in a properly
halancPd reducing diet.
(f) That six slicPs of Colonial BrPad in a reducing diet will give one pep,
en~'rgy and prevent one from becoming tired, fatigued, irritable, or experience
n~'rvous strain.
(g) That Colonial Bread will protect one from the harmful residues that
caUse fatigue.
(h) That Colonial Bread should be included in the summer diet to enable
0
lle to feel fit.
. ( i) That Colonial Bread in the summer diet never gives one thut heavy,
0
"erly full feeling.
(f) That Colonial Bread protects one's health while reducing.
(d)
(e)

The said Thomas Patrick, Inc., further agreed not to publish or
cause to be published any testimonials containing any representations
Contrary to the foregoing agreement. (Aug. 21, 1941.)
02872. Hair Preparations, Cosmetics, and Soap-Qualities, Properties or
llesults, and Nature.-Cole & Co., a corporation, Sterick Building,
hiemphis, Tenn., was engaged in the business of conducting an advertising agency which disseminated advertisements for Tuxedo Club
:P?Illade; Queen Hair Dressing, also designated New Improved Queen
liair Dressing; Queen Instant Skin 'Vhitener, also designated New
Improved Queen Instant Skin Whitener, and Queen Skin Whitener
Ointment; Queen Skin Soap, also designated New Improved Queen
Skin Son p; Queen Peroxide Vanishing Cream, also designated New
Improved Peroxide Vanishing Cream; and Queen Cold Cleansing
Cream, on behalf of Newbro Manufacturing Co. of Atlanta, Ga., and
ngreed, in connection '"it h the dissPmination of future advertising,
to cease and desist from representing directly or by implication that:
(a) Tuxedo Club Pomade invigorates the scalp or helps the hair as nothing
else Will.
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(b) Queen Hair Dressing Is a hair grower, or supplies food tor the balr.
(c) Queen Hair Dressing penetrates around the roots of the hair, promotes
growth of hair, makes kinky hair go, causes the hair to become soft or silkY•
or guarantees glossy hair, or that it lasts longer than other similar products.
(d) Queen Instant Skin Whitener Improves the tone of the complexion or
retards the formation of blackheads.
(e) Queen Skin Soap helps to heal skin blemishes.
(f) Queen Peroxide Vanishing Cream Imparts fine grained appearance to
the skin.
(g) Queen Cold Cleansing Cream 1oose~11:1 impurities or smoothes lines or
wrinkles.

The said Cole & Co. further agreed not to publish or cause to be
published any testimonial containing any representations contrary to
the foregoing agreement. (Aug. 27, 1941.)
02873. Cosmetic Preparations-Qualities, Properties or Results.-Eliza·
beth Arden Sales Corporation, a corporation, 681 Fifth A venue,
New York, N. Y., vendor-advertiser, was engaged in selling various
cosmetic preparations, including one. designated Joie de Vivre. Other
cosmetic preparations now sold by the said corporation are Arden.a
Sensation Cream and Ardena Skin Lotion, the former having prev-l·
ously been sold under the brand names of Ardena Anti-Drown Spot
Ointment and Ardena Circulation Cream and the latter having
been de8ignat€d heretofore Ardena Skin Lotion and agreed, in con·
nection with the dissemination of future advertising, to cease and
desist from representing directly or by implication:
(a) nr the use of a brand name containing the words "Anti-Brown Spot"
or "Circulation" or otherwise, that the product ltereinabove designated Ardena
Sensation Cream (formerly known as Ardena Anti-Brown Spot Ointment and
Ardenn Circulation Cream) will remove brown spots, freckles or other diS·
colorations, or will stimulate or be of value to a sluggish skin, or will give
one a clear, young or fresh skin or a skin void of sallowness, or stimulate
or have any other appreciable effect upon the circulation.
(b) That said preparation designated Joie de Vivre will give or help to
give a firm texture to the skin or change the contour of the face.
(c) Tbat•said preparation designated Ardena Skin Lotion has a tonic effect
upon the skin.

The said Elizabeth Arden Sales Corporation further agreed not
to publish or cause to be published any testimonial containing anY
representation contrary to the foregoing agreement. (Aug. 28, 1941.)
0287 4. Electrical Devices for Charging Fences-Economy, Comparativ-e
Merits, Qualities, Properties or Results and Guarantee.-Orrie A. Coburn,
Dean A. Coburn, and Ronald 0. Coburn, partners, doing business
as Coburn One-\Vire Fence Co. nnd Electrite Fence Co., 1005 Main
St., 'Vhitewater, 'Vis., vendor-advertisers, were engaged in selling
electrical devices for electrically charging fences, designated Coburn
Electric Fence Controllers and Electrite Fence Controllers, and agreed,

STIPULATIONS

1757

in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) Tbat th'e use of their electric fence controllers will effect any stated
amount or percentage of saving in farm fencing costs as compared with the
Costs of other types of fences without stating the type or types of fence
Used as a basis for such comparison, and without taking into consideration in
8 Uch comparison all costs, including both initial costs and cost of maintenance.
(b) That their electric fence controllers and fences require no attention,
care, or maintenance service.
(c) That the use of their electric fence controllers will hold live stock
1
as effecti~ely as a concrete or steel enclosure.
(d) That the· use of their electric fence controllers with: a single wire
'lVlii confine all live stock, will confine any animal of a size which would
enable such animal to readily pass under or over that wire without coming
In contact with it, or will confine any animal whose natural covering or coat
'IVouid serve to Insulate it from electric shock at the. probable point of its
contact with the wire.
(e) That the use of their electric fence controllers relieves the anxiety
concerning th'e escape of live stock.
(f) Tllat the use of their electric fence controllers Is a positive, sure or
certain method to confine live stock or will prevent the escape of livestock
Under all conditions ; or
· (g) That their electric fence controllers are guaranteed for a period of
five years from date of purchase or for any other period in excess of that
Drovided in the guarantee given to purchasers.

The said Orrie A. Coburn, Dean A. Coburn, and Ronald 0. Coburn
agreed not to publish or cause to be published any testimonial containing any representation contrary to the foregoing agreement.
(Sept. 3, 1941.)
02875. Cosmetic-Success and Qualities, Properties or Results.-Ferd.
'r. Hopkins, an individual operatii1g under the trade name of Ferd.
T. Hopkins & Son, 430 Lafayette Street, New York, N. Y., vendoradvertiser, was engaged in sellin·g a cosmetic, designated Gouraud's
Oriental Cream and agreed, in connection with the dissemination of
future advertising, to cease and desist from representing directly or
by implication:
(a) That Gouraud's Oriental Cream1. Is used by famous stage and screen stars.
2. Prevents sun or wind burn.
3. Restores the skin of youth ; or
4. Wlll retain the original attractiveness of the skin during swimming, sun
bathing, or other outdoor sports.

The said Ferd. T. Hopkins further agreed not to publish or cause
to be published any testimonial containing any representation contrary to the foregoing agreement. (Sept. 3, 1941.)
02876. Medicinal Preparation-Qualities, Properties or Results and
Sa:cty.-Consolidated Royal Chemical Corp., a corporation operating
'Inder the trade name of Consolidated Drug Trade Products, 544
4:!ii::J26"-42-vol. 33--111
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South Wells Street, Chicago, Ill., vendor-advertiser, was engaged ~n
selling a medicinal preparation designated Hexin and agreed, In
connection with the dissemination of future advertising, to cease and
desist from representing directly or by implication:
(a) That in the dissemination of advertising by the means and in the wanner
above set out, of a medicinal preparation now designated Hexin, or any other
preparatton of substantially the same composition or possessing substantiallY
the same properties, whether sold under that name or any other name, it will
forthwith cease and desist from representing directly or by implication th8t
Hexin will relieve a cold or that it is of any benefit in the treatwent of 8
cold in excess of temporary relief from the physical discomfort symptoms Inc!·
dent to or associated with a cold.
(b) That it will cease and desist from disseminating any advertisment
for Hexin which fails to reveal that frequent or continued use way be dan·
gerous, causing serious blood disturbances and that the product should not be
taken in excess of the dosage recommended : Provided, however, That such
advertisement need contain only a statement that the preparation should t>e
used only as directed on the label thereof If and when such label either contain!!
a caution or warning to the same effect or specifically directs attention to 8
similar caution or warning statement in the accompanying labeling.

The said Consolidated Royal Chemical Corp. further agreed not
to publish or cause to be published any testimonial containing anY
representation contrary to the foregoing agreement. (Sept. 3, 1941.)
02877. Plasters-Qualities, Properties or Results, Unique or New.Spalding Plaster Co., Inc., a corporation, 179 Broad Street, Provi·
dence, R.I., vendor-advertiser, was engaged in selling a device desig·
nated ''Spalding's w·onder Plasters" and agreed, in connection with
the dissemination of future advertising, to cease and desist froJll.
representing directly or by implication:
(a) That the product designated Spalding's Wonderful Plasters will remedY
or cure rheumatism, arthritis, neuritis or other ailments, or that 1t is of anY
benefit in the treatment of such conditions beyond the temporary relief of
painful symptoms associated therewith.
(b) That this product will restore normal circulation throughout the syste!ll
or will have any effect upon the circulation beyond tending to stimulate circuia·
tion at the site of application.
(c) That this product is entirely different from competing products, or that
the principle involved in the "Spalding 1\fethod" is unique or new.

The said Spalding Plaster Co., Inc., further agreed not to publish
or cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Sept. 3, 1941.)
02878. Shampoo-Qualities, Properties or Results, Etc.-Taylor-Rea
Corp., a corporation operating under the trade name of House of
Taylor-Rea, 1011, 'Vest Second St., Los Angeles, Cali£., vendor·
advertiser, was engaged in selling a shampoo designated Studio Girl
Shampoo and agreed, in connection with the dissemination of future
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~dvertiSing, to cease and desist from representing directly or by
Implication:
(a) That Studio Girl Shampoo has any effect upon the hair or scalp apart
:r:om the cleansing action upon the surface thereof, or that lt removes embedded
dirt, reaches below the surface through the pores or otherwise, reconditions or
revitalizes hair, or Is effective as a treatment for dry or parched hair.
(b) That the use of Studio Girl Shampoo enables hair to withstand the
glare of studio klelg lights or restores normal characteristics to hair, the
condition of which bas been Impaired by exposure to such lights, or that It
makes hair soft or pliable.
(c) That Studio Girl Shampoo Is the official shampoo of any motion picture.
•
studio.

T~e said Taylor-Rea Corp. agreed not to publish or cause to be~
Phllbbshed any testimonial containing any representation contrary to
t e foregoing agreement. (Sept. 3, 1941.)
p 02879. Medicinal Preparations-Qualities, Properties or Results and.
Ll'ofessional ApprovaL-Paul R. Kemper, an individual trading as
Suv?s Clay Co. of America, and Luvos Minerals Co., Box 235, Palms
' ~a~10n, Los Angeles, Calif., vendor-advertiser, was engaged in
:.hng medicinal preparations designated Luyos Pack and Luvos
dInerals and agreed, in connection with the dissemination of future
~ ve~tising, to cease and desist from representing directly or by
lllphcation :

th~a)

That Luvos Pack Is a remedy or cure for dermatitis, nose, mouth and

bla~;t ul~ments, swellings, Infections, varicose ulcers, liver ailments, gall

e: ailments, kidney ailments, arthritis, sores, burns, fiuorvaginalls, cuts,
neun ailments or disease;;, chest congestions, bronchitis, rheumatic ailments,
'IVo ralgic ailments, furunculosis, abscesses, diphtheria, purulent and malodorous
eez~~ds, inflammatory conditions of the glands and joints, traumatic lesions,
Its a, acne or sunburn, or that it has any value ln excess of that afforded by
(~oulttce-Uke action In temporarily relieving pain and discomfort.
or ) That Luvos Minerals will prevent or eliminate or that it is a remedy
sto eure for colitis, diarrhea, gastritis, putrefactive conditions of the bowels,
he:;ch ulcers, intestinal ulcers, catarrhal conditions, digestive disturbances,
an ~ burn, belching, vomiting, halitoois, bloating, hemorrhoids, stomatitis,
au~na, stomach or intestinal ailments, liver or gall bladder ailments, metabolic
Ski en~s, cholera, rheumatism, arthritis, migrane, diabetes, arteriosclerosis,
an: dtseases, urticaria, eczema, furuncles, tonsilitis, fever conditions, fungus
ot 1Ptomaine poisoning, general malaise, rundown conditions, headaches, loss
hyus eep, stomach or Intestinal ailments including those caused by a lack of
8.cid~Ochioric acid or alternating disorders, neurasthenia, autointoxication, hyper·
actd~ty, or in this connection that it will do more than aid in reducing hyper·
Ski

Ity.

'
at Luvos Minerals has any therapeutic value in the treatment of throat
(d~ Ions or Infections.
or m dThat either of tha products is healing or that either is free from drug•
e !cation
(e) Th
:
lng
at etther of the products is prescribed by physicians or that in leadmagazines space Is devoted to the treatment of ailments with the products.
(c)

lrrtt t

Th
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That Luvos Minerals has any value when used for constipation in excess

ot such el'l'ect as it may afford as a mechanical aid to elimination.

(g) That Luvos Pack has any value when used for infant hygiene or as 8
retention ene~a in cases of mucuous <'olltis or as a vaginal douche.
.
(h) That Luvox Minerals has an influence on the metabolism or that it wJI1
bind poisonous material or that It reacts upon the whole body organism.

The said Paul R. Kemper further agreed not to publish or cause
to be published 8l1Y testimonial containing any representation con·
trary to the foregoing agreement. (Sept. 3, 1941.)
02880. Medicinal Preparation-Qualities, Properties or Results.-Fred
E. Thieleman, an individual trading as Thieleman Drug Co., 221:8
Michigan Ave., Dearborn, Mich., vendor-advertiser, was engaged 1n
selling a medicinal preparation designated Thelorysus and agreed,
in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) That Thelorysus has any therapeutic value in the treatment of eczeiilll•
pimples, itch, or any skin ailments. ·
(b) That Thelorysus is an elixir which will stimulate general systeiJliC
resistance to psoriasis and resolve and abate persistent lesions.

The said Fred E. Thielema!l further agreed not to publish or
cause to be publisheJ. any testimonial containing any representation
contrary to the foregoing agreement. (Sept. 8, 1941.)
02881. Electric Fence Controllers-Economy and Comparative Merits.The Electric Heat Control Co., a corporation, '9123 Inman Aven~e,
Cleveland, Ohio, vendor-advertiser, was engaged in selling certa1n
electric fence controllers designated King Cattle Guard and agreed,
in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
That the use of its electric fence controllers will effect any stated amount or
percentage of saving in farm fencing costs as compared with the costs of other
types of fences without stating the type or types of fence used as a basis for
such comparison, and without taking into consideration in such comparison all
costs, including both initial cost and cost of maintenance.

The said The Electric Heat Control Co. agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Sept. 8, 1941.)
02882. Health Foods and Medicinal Preparations-Qualitiea, PropertieS
or Results, Source or Origin, Composition, Professional Approval, Tested,
Laboratory, Etc.-Robert M. Froehlich, ,an individual, doing business
under the trade name of Right-0 Products Co., 635 West 170th St.,
New York, N.Y., vendor-advertiser, was engaged in selling a number
of health foods and medicinal products designated "Rejuven,''
"Ureduce," "Testitotal," "Sengovan," "Okasa," "Oototal," and
"Neuramag" and agreed, in conne~tion with the dissemination of
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fut~re ~dvertising, to cease and desist from representing directly or
by Implication:

·

(a) That the consumption of "Rejuven"1· Results in a return of bodily or mental freshness.

2· Causes the symptoms of fatigue or the feeling of old age to disappear.
~T
.
· .uelghtens the capacity for work or enjoyment.
4· Improves the texture of the skin and tissues.
5. Increases bodily strength or elasticity.
6· Restores vitality.
7· Is a nerve food.
8· Produces results on the psychological side.
9· .Assists in building up the organism of the body to resist wastage, decay,
or infirmity.
(b) That "Ureduce"1· Supplies certain mineral salts n€eded for normal gland function.
2· Aids the elimination of body wastes or prevents fermentation of the
retention of body wastes in the system.
3· Takes off excess weight or fat without exercise, dieting, use of equipment,
or loss of time.
(c) That "Testitotal"1· Promotes successful restitution by exclusive internal adiQ.inistratlon.
2· Has a maximal content of hormones.
3· Is a guarantee of the perfect integrity of the active endocrines.
c 4. Is of bene.tlt in cases of functional sexual incompetency in men and in
O~ditions of psychic incapacity.
· lias beneficial effect on the organism in general.
6· Increases working capacity.
~· Causes turgor and symptoms of premature senility to disappear.
· Removes troublesome skin affections such as acne and pruritus.
9· Improves the growth of hair.
10· Improves mental depression (memory) or nervous irritability.
11. Enhances vital energies.
~ 2 · Increases libido.
3· Strengthens potency.
14. Stops premature involution of testicles and prostate.
5· Increases sexual capacity or general tonus.
6. Counteracts the feeling of incompetency.
(d) That "Sengovan"l. Is tnade ln Germany.
2
· Is prepared according to the latest scientific experiences.
a. Contains an extract of male germoglands and Hypophysis Cerebrl,
3

i

Le ct~~~

•

4· Gives marvelous or Immediate results in all cases of sterility, sexual
exhaustion, or impotence.
· :· Is valuable as a nerve tonic.
· Restores the buoyancy of youth.
(e) That "Okasa"~· Is a specific against impotence, Sexual Neurasthenia of men and women.
· Has been tested or recommended by professors and doctors.
3
· lias value for treating sexual depletion In men or women.
4· Is a rejuvenator.
5· Restores or maintains youth or vigor.
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6. That Its results are lasting.
(f) That "Oototal"1. Is of value for preserving nervous vigor in women.
2. Is beneficial for avoiding the difficulties of the menopause.
3. Increases vital activities and nervous vigor in \\:omen suffering from tbe
total absence of the endocrine secretions of the ovaries.
(g) That "Neuramag"1. Is an antipyretic.
2. Reduces temperature.
3. Does not burden the gastrointestinal tract.
4. Is an analgesic.
5. Reduces pain.
6. Is a sedative in infectious diseases or in an complaints starting with
pains.
7. Removes the cause of the disturbance of sleep.
8. Is a prophylactic during influenza epidemics or is of value in helping one
to counteract infectious diseases.
(11,) That respondent's products are tested and standardized by the wost
recent physiological and chemical methods.
(i) That respondent maintains or operates a laboratory or laboratories unleSS
and until such statement is true.

The said respondent, Robert M. Froehlich, further agreed not to
publish or cause to be published in connection with his name the
word "Doctor," or "Dr.," or any other abbreviation or simulation ~f
said word, unless it is explained in connection therewith that he 15
not a doctor of medicine or a practitioner of medicine.
The said respondent, Robert M. Froehlich, further agreed not to
publish or cause to be published any testimonial containing any rep·
resentation contrary to the foregoing agreement. (Sept. 15, 1941.)
02883. Poultry :Brooder and :Battery Equipment and Poultry FeedQualities, Properties or Results, and Comparative Merits.-John G. Poor·
man, an individual, Tinley Park, Ill., vendor-advertiser, was enguge~
in seJling Poorman's Poultry Brooder and Battery Equipment an
agreed, in connection with the dissemination of future advertising, to
cease and. desist from representing directly or by implication:
(a) That Poorman's Poultry Brooder and Battery Equipment is as naturn1 119
a hen.
(b) That artificial temperatures of 90" to 100• cause stench or disease, or
that said equipment eliminates such conditions or solves disease.
(c) That said equipment is m01·e sanitary; or will brood stronger or healtbie~
chicks or poults, or that growth would be more rapid than the products 0
all direct heated brooders; or that the mortality is likely to be any lower witb
this brooder than with other types of brooding equipment when properlY
operated.

It is hereby further agreed by John G. Poorman that in connection
with the dissemination of advertising for Poorman's One Perfect
Feed For All Ages-A Combination Mash and Scratch-by the mea_ns
and in the manner above set out he will forthwith cease and des1st
from representing directly or by implication:
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(d) That the use of said poultry feed when combined with cod liver oil will

r~?uce mortality, improve health, improve meat or egg production, or that the
~ 1 ~ks fed thereon will develop faster or mature more quickly, unless plainly
ndwated that such comparisons are with noncommercial all-mash diets.

T~e said John G. Poorman agreed not to publish or cause to be
~ubhshed any testimonial containing any representation contrary to
e foregoing agreement. (Sept. 15, 1941.)
:p 02884. Poultry Preparations-New, Source or Origin, and Qualities,
Srop:rties, or Results.-Burrell-Dugger Co., a corporation, 50 Postal
. tatto~ I3uilding, Indianapolis, Ind., vendor-advertiser, was engaged
ln selhng two drug preparations for poultry designated "Don Sung"
an<}
"A Vlco
· 1" and agreed, m
· connectiOn
·
· h t h e d'Isscmmatwn
· · of
f
wit
but~re advertising, to cease and desist £rom representing directly or
Y 11llplication:

Ch~a)

That Don Sung is a new product or is concentrated or that it is of
Inese origin.
inc(b) That Don Sung will cause pullets and hens to lay eggs or that it wlll
deflr~ase egg production, in cases other than those of poultry whose ration is
( c ent in those particular elements supplied by this product.
c) That the use of Don Sung or Avicol will keep poultry strong or healthy.

Th e said
· Burrell-Dugger Co. further agreed to cease and desist
0~~1ll. ~aking any representation regarding diarrhea or bowel disis ~rs lll poultry which directly or inferentially represents that Avicol
0
is f any benefit in the prevention or treatment of all such cases, or
0
to
any benefit in the prevention or treatment thereof when due
or ~ parasitic infection or that Avicol is effective in the prevention
ell' reatment of diarrhea or bowel disorders in poultry beyond its
uect
. t estma
. l astrmgent.
.
Th as a.n m
,
Pub/ satd Burrell-Dugger Co. agreed not to publish or cause to be
to th~shed at~y testimonial containing any representations contrary
foregomg agreement. (Sept. 15, 1941.)
028
St d. 85. Medicinal Preparation-Qualities, Properties, or Results.-H. E.
A. ll ter,_ an individual trading as Rev. H. E. Studier, 2059 Euclid
ln "~:'_Lincoln, Nebr., vendor-advertiser, was engaged in selling a
nee t~Ctnal preparation designated "Miracle Salve" and agreed, in conde~· 100 with the dissemination of future advertising, to cease and
Ist from representing directly or by implication:
f

That 1\I"
in th
Iracle Salve is a remedy or cure for, or has any therapeutic effect

lnfta~ tre~tment of pains, gout, arthritis, neuritis, neuralgia, sciatica, lumbago,
'9'artc Inahon, swellings, abscesses, skin tt·oubles, frost-bite, burns, wounds, piles,
neck os': Veins, throat troubles, tumors, ulcers, diseases of the skin, pains in the
l;ore~ lhsorders of the stomach and kidneys, boils, carbuncles, chilblains, old
' varicocele, and all kinds of ailments.

beTh~ ~aid II. E. Studier further agreed not to publish or cause to
to tphu hshed any testimonial containino- any representations contrary
e for
.
o
egomg agreement. (Sept. 15, 1941.)
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02886. Rair Preparations-Qualities, Properties or Results, and Nature.f
Emma G. Fulton, an individual doing business as Fulto School 0
Beauty Culture, 4808 Prairie Ave., Chicago, Ill., vendor-advertise.r,
·was engaged in selling hair preparations, designated. "Fulto H 111;,
Grower, Plain," also sold under the name "Fulto Plain Hair Food,,
and other hair preparations designated "Fulto Liquid Hair Grower
and "Fulto Hair Grower (Double Strength)" and agreed, in conn:c·
tion with the dissemination of future advertising, to cease and desist
from representing directly or by implication:
(a) That the product heretofore designated Fulto Hair Grower, Plain, also
designated Fulto Plain Hair Food, will feed the scalp and hair.
(b) That the product heretofore designated Fulto Hair Grower, Plain, alsO
designated Fulto Plain Hair Food: and the products heretofore designated
Fulto Hair Grower (Double Strength) and Fulto Liquid Hair Grower, eitbe;
alone or in combination, will grow hair or are remedies or cures for dandrU
or for diseased scalps.

The said Emma G. Fulton further agreed to cease and desist frolll
representing, through the use of the terms "Hair Grower" and "IIair
Food" or any other terms of similar import or meaning to designate
or describe such preparations, or in any other manner, that such
preparations will grow hair or feed the scalp and hair.
The said Emma G. Fulton further agreed not to publish or cause
to be published any testimonial containing any representation coJ1·
trary to the foregoing agreement. (Sept. 15, 1941.)
02887. Mineral Water-Qualities, Properties, or Results.-Charles F.
Dowd, Inc., a corporation, Richardson Building, Toledo, Ohio, was
engaged in the business of conducting an advertising agency which
disseminated advertisements for the product designated Minerlll
Water on behalf of. Michigan Magnetic Mineral Water Co., a cor·
poration, and Natural Ray Mineral Water Co., a corporation, St.
Louis, Mich., and agreed, in connection with the dissemination of
future advertising, to cease and desist from representing directly or
by implication that said product:
·
(a) Is a remedy or cure for stomach, bladder or kidney troubles, chronic
constipation, paralysis, high blood pressure, anemia, glandular difficulties, gravel,
albumen, gallstones, diabetic ailments, uric acid, arthritis, rheumatism, or tll6
aches or ailments arising from any of the diseases or conditions mentioned.
(b) Is a safeguard, a body builder, a way to gain, retain or maintain healtll,
a preventative of infantile paralysis or other lllness, or an aid to muscle or
bone development.
.
(c) Atl'ects the appetite, the weight, or the abillty to sleep, builds up resist·
ance to colds or headaches, or wards off colds.

The said Charles F. Dowd, Inc., further agreed not to publish or ,
cause to be published any testimonial containing any representatioll
contrary to the foregoing agreement. (Sept. 15, 1941.)
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F 02888, Veterinary Products-Qualities, Properties or Results, Etc.L rank A. Jelen, an individual, trading as Dr. Jelen's Veterinary
aboratories, 2312 L St., South Omaha, Nebr., vendor-advertiser,
Was engaged in selling various veterinary products, including worm~s, ~oultry and hog medicines, and insecticides designated Dr. Jelen's
ptqu1d Hog Medicine, Dr. Jelen's Flu-Id, Dr. Jelen's Liquid for
Wultry, Dr. Jelen's Poultry' Worm Powder, Dr. Jelen's Poultry
0
~~ Tablets, Dr. Jelen's ·worm Powder for Horses, and Dry Ins~cbci~e and agreed, in connection with the dissemination of future
a .vertising, to cease and desist from representing directly or by imP1Ication:

...,~a) That Dr; Jelen's Liquid Hog Medicine is effective in the treatment of
Of Jne influenza or intestinal infections in swine, or is effective in the treatment
~orms In swine, or constitutes a general tonic for swine.
tb ( ) That Dr. Jelen's Flu-Id is a competent remedy for swine influenza, or
"Va~t It Inhibits the spread or development of the disease, or that it Is of any
rel'ue in the treatment of swine influenza. except to the' extent that It might
:eve some of the symptoms of the disease.
th ~)That Dr. Jelen's Liquid For Poultry is effective as an Intestinal antiseptic;
it~ it destroys bacteria or the cultures of bacteria In the intestinal tract; that
ba ~~~ compe~ent remedy or an effective treatment for fowl cholera, fowl typhoid,
in Ci ary White diarrhoea, coccidiosis or blackhead; and that It is of any value
tb tb~ prevention of disease except to the extent that it might tend to destroy
c~c~I~b~lity of contaminating bacteria in drinking water, and with respect ro
an diosis and blackhead except to the extent that it might Increase the reslst~e of poultry to these two diseases.
"' d) That Dr. Jelen's. Poultry Worm Powder removes pinworms or tapeorrns.

8

tb (e) That Dr. Jelen's Poultry Worm Tablets destroy or remove tapeworms;
~t they are effective anthelmintics with respect to roundworms or pinworms
80
k ong as the tablets are recommended for use In ineffective dosage; and that
arnala, an Ingredient of the tablets, Is effective as an anthelmintic.
(f) That Dr. Jelen's Worm Powder For Horses expels or destroys worms.
tb!U) That Dry Insecticide Is safe for Indiscriminate use about J>Onltry; and
a t. it removes lice or other external parasites from swine and poultry when
PPlied in any manner other than directly on the hogs and poultry.
b (h) That any of his said medicinal preparations has any therapeutic action
Y "Virtue of any ingredient therein when In fact such ingredient, as contained
a~d combined In said preparation, Is not present In an effective dosage and
W'ill not endow said preparation with such therapeutic action.

t The said Frank A. Jelen further agreed not to publish or cause
0
be published any testimonial containing any representation conrary to the foregoing agreement. (Sept. 23, 1941.)

t

S 02889. Drug Preparations-Qualities, Properties or Results, Unique, and

afety.-W. E. Featherstone, an individual operating under the trade

~a~e .of W. E. Featherstone Advertising Agency, 723-724 .Mcintyre
d Ull~mg, Salt Lake City, Utah, was engaged in the business of conUctmg an advertisi,ng agency which disseminated advertisements for
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three drug preparations designated Stop-Lites, Haps, and Anti-Acid
Tablets, on behalf of Stop-Lite Products, Inc., Salt Lake City, Ut~h,
and agreed, in connection with the dissemination of future advertts·
ing, to cease and desist from representing directly or by implication:
(a) That the tablet preparation designated Stop-Lites relieves a cold or is~
remedy or cure for a cold, or that It is of any benefit in the treatment of a col
or rheumatism beyond inducing laxation anll affording temporary relief from
the physical discomfort symptoms incident to or associated therewith.
(b) That Stop-Lites are different from other products intended for the same
purpose and use.
(c) That Stop-Lites constitute an effective internal antiseptic.
(d) That Anti-Acid Tablets aid digestion.

W. E. Featherstone further agreed to cease and desist from repre·
senting that the product Stop-Lites is safe, or from disseminatin1
any advertisement for Stop-Lites or for Haps which fails to re:ea
that frequent or continued use may be dangerous, causing seri~us
blood disturbances, and that said products should not be adn1tn·
istered in excess of the dosage recommended: Provided, however, T~at
such advertisement need contain only a statement that the preparatto~
should be used only as'directed on the label thereof, if and when sue
label either contains a caution or a warning to the same effect 0~
specifically directs attention to a similar caution or warning statemen
in the accompanying labeling.
The said W. E. Featherstone further agreed not to publish or cause
to be published any testimonial containing any representation con·
trary to the foregoing agreement. (Sept. 22, 194:1.)
028!>0. Drug Product-Qualities, Properties or Results, and Safety.Benson & Dall, Inc., a corporation, 327 South LaSalle St., Chicago,
Ill., was engaged in the business of conducting an advertising agenc~
which disseminated advertisements for a drug product designate.
Hexin on behalf of Consolidated Royal Chemical Corporation, Chi·
cago, Ill., and agreed, in connection with the dissemination of future
advertising, to ceuse and desist from representing directly or bY
implication:
(a) That Hexin will relieve a cold or that it is of any benefit in the trent~
ment of a cold in excess of temporary relief from the physical discomfor
symptoms incident to or associated with a cold.
r
(b) That it will cease and desist from disseminating any advertisement fo
Hexin which fails to reveal that frequent or continued use may be dangerous,
causing serious blood disturbances and that the product should not be taJl:ell
rse·
1u excess of the dosage recommended: Provided, however, That such adver 1
1
ment need contain only a statement that tl1e preparation should be used on 1
foll
1
as directed on the label thereof if and when such label either contains a cau ll
or warning to the same effect or specifically directs attention to a similar cautio
or warning statement in the accompanying labeling.
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The said Benson & Dall, Inc. further agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Sept. 23, 1941.)
li 02891. Skin Treatment-Scientific and Qualities, Properties or Results.F' · W.. Johnson, an individual trading as Dr.
W. Tracy Co.,
r~nkbn St., New Haven, Conn., vendor-advertiser, was engaged m
~lhng a trio of products designated Dr. Tracy's Acnol Ointment, Dr.
Dracy'8 Calsul Pills and Dr. Tracy's Laxamin Tab!ets, know_n as ~he
r. Tracy Three 1Vay Skin Treatment and agreed, m connectwn w1th
t 11e dissemination of future advertising, to cease and desist from repl'esenting directly or by implication:

J?·

!6

d' (a) That his treatment is. a modern or scientific treatment for skin blemishes,
lSorders or conditions · or
(b) That his treatm~nt is a three-way treatment for skin blemishes: disorders
0
r conditions; or
th (c~ That his preparation, now designated "Calsul Pills" is a blood purifier or
that It helps to eliminate effete or waste matter from the blood, or that it feeds
~ corpuscles that attack or destroy germs or waste matter in the blood; or
he! d) That his pr·eparation, now designated "Laxamin Tablets," promotes or
keeps to Promote the elimination of waste p_oisons from the bowels or helps to
ex P the bowels in a normal condition, or that it has any therapeutic value in
cess of a mild laxative; or
bla~~h That his. preparation, now designated "Acnol Ointment," will remove
(f) ~ads or. ~km. blemishes or rehabilitate the skin or bring it back to normal; or
is a
. hat his Said treatment or the use of any or all of his three preparations
hie ~enable or effective treatment for the cure, correction or pre,'ention of skin
bea~lshf>>;, disorders or conditions such as pimples, acne, eczema, scars, blackBk1. s: muddy complexion, scaly or blotchy skin or that it or they will clean out
disfiu llTita n t s, or erase, kill or remove surface germs, blotches, scars or other
( gurrments, or restore or enable one to regain a clean, smooth skin; or
Ski g) 'fhat his said treatment has any therapeutic value in the treatment of
1
ellJ.~ ll~'eruishes, disorders or conditions in excess of an antiseptic, astringent
lent for external use .

. b 1'he ~aid H. 1V. Johnson further agreed not to publish or cause to
t e PUblished any testimonial containing any representation contrary
o the f oregomg
· agreement. (Sept. 23, 1941.)
0
2
lt BD2. Rice-Quality, Comparative Merits, Qualities, Properties or
esults, Government Approval, Etc.-Comet Rice Mills, a corporation,
13
eaum.ont, Tex., vendor-advertiser, was engaged in selling rice, design ated C
· connectwn
· w1t
· I1 tl1e d"Issemmatwn
· ·
f
ornet R'Ice, and agreed, m
~ ~ut~re advertising, to cease and desist from representing directly
r Y 1lllplication:

(~)

That
8,..
••~'c1 fica ti

Comet Rice is of 3 higher grade than the U. S. Government's highest
:1'
ons or the best rice.
Unif) That Com('t Rice, paelrnged rice, or uncoated rice is of better or more
( orm Quality with fewer imperfections than bulk or coated rice.
(~~ That the coating on bulk rice cannot be compl<>tely removed.
coar That the use of bulk or coated rice endangers the health or that the
Ing Of glucose or talc is injurious to the health.
(b

1768

FEDERAL TRADE CO"'IMISSION DECISIOXS

(e) That Comet Rice or the bran layt>r of Comet Brown Rice contains appreciable or significant amounts of vitamins C or D, or that it has substantial
or significant laxative properties.
(f) That consumption of rice prevents indigPstion.
(g) That adding rice to the diet rnnintains good henlth or that bettPr health
or greater resistance to ills results from the addition of Comet Brown Rice to
the diet.
(h) That the consumption of Comet Brown Rice pre,·ents anemia or keeps
complexions clear or glowing.
(i) That the vacuum sterilization process is exclusive with Comet Mills or
bas been officially approved by the U. S. Department of Agriculture.

The said Comet Rice l\Iills further agreed not to publish or cause
to be published any testimonial containing any representation contrary to the foregoing agreement. (Sept. 26, 1941.)
02893. Electric Fence Controllers-Qualities, Properties or Results,
Economy, and Comparative Merits.-Globe Machine & Manufacturing
Co., a corporation, Albert Lea, Minn., vendor-advertiser, was engaged in selling certain electric fence controllers designated "Globe
Electric Fence Controller" and agreed, in connection with the dissemination of future advertising, to cease and desist from representing directly or by implication:
(a) That the use of its electric fence controllers with a single wire will
confine all livestock, will confine any animal of a-size which would enable such
animal to readily pass under or over that wire without coming in contact with
It, or will confine any animal whose natural covering or coat would serve to
Insulate it from electric shock at the probable point of its contact with the
wire; or
(b) That the use of its electric fence controllers will effect any· stated amount
or percentage of saving in farm fencing costs as compared with the costs of
other trpes of fences without stating the type or types of fence used as a basis
for such comparison, and without taking Into consii..leration any such comparison
all costs, including both initial costs and costs ot maintenance.

The said Globe Machine and Manufacturing Co. agreed not to
publish or cause to be published any testimonial containing any
representation contrary to the foregoing agreement. (Sept. 26, 1941.)
02804. Astrological Horoscopes, Books, and Literature-Corporation,
Headquarters, Services, Qualities, Properties or Results, Nature, Etc.Mathilde l\I. Walls, im individual doing business under the trade
name of Astrology Press, 1557 Milwaukee Ave., Chicago, Ill., vendoradvertisers was engaged in selling astrological horoscopes, books, and
literature and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by
implication:
(a) lly use of the word ''President" or the abbreviation therefor, in connection or conjunction with the name of anyone associated or connecteu with her
business, that her business Is a corporation.
(b) That she ronducts, controls, owns, or o~rates the world's headquarters
for astrological literature.
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(c) That her astrological chara<'tH readings uisclose that one's future
happiness is written in the stars.
(d) That she provi<les one with a large astrological forecast covering a
period of 1 year ahend, which serves as a guide in important matters covering
business, income, investments, c·hanges, lWJlpiness, health, marriage, etc.
(e) That any of her books on astrology and numerology will enable one
to win in all kinds of speculation, including stocks, horses, games, etc.
(f) That any of her books will enable one to become a medium or furnish
detailed Instruction or nmazing information on the history and development
of Visualization, Clairvoyance, Psychometry, Slate Writing, Trumpet Manifestations, Telepathy, or Spirit Photography.
(g) That her horoscope is an individulll per;:conal astrological life character
reatling peculiar to and especially preparf'd for the individual who submits
his exact date of birth and not a gt>neral stereotyped prepared reading.
(h) That p_ny of the aforementioned products will enable one to find himself, know himself, be somebody, have money, judge people, win lo\'e, or achieve
success.
(i). That Saint-G€rmain is the world's No. 1 authority on Zodiac signs,
horoscopes, and the language of the stars.

The said Mathilde M. Walls agreed not to publish or cause to be
published any testimonial containing any representation contrary
to the forPgoing agreement. (Sept. 29, 1941.)
02895. Health Food, Medicinal Preparations and Cosmetics-Qualities,
Properties or Results, Nature, Composition, Professional, Approval, Comparative Merits, Safety, Etc.-~forris Botwen, an individual trading as
Natural Health Products Co., 152 West Forty-second Street, New
York, N. Y., vendor-advertiser, was engaged in selling produets
alleged to be effective in treating various conditions, designated
Vitameal, Instant Manam, Vita-Ferro, Co-Veg, I-0-Sol, Sea Tabs,
Natural Herb Tea, VE':reton Soap, VE'geton Hair Preparation, Vegeton Skin Cream, Tupelo Jlm1E'y, Garlic and Parsley P~llets and Euca
Pine Oil and ngreE'd, in co1mection with the dissemination of future
advertising, to cease and desi~t from representing directly or by
implication:
(a) That Vltameal:
(1) will enable one to gain qui<:k energy or new energy or that it is a vital-

Ized or a life food.
(2) will impt·ove or fortify health or personality or Increase huskiness,
stren~th,. vigor, huoyam•y, enl:'ri-!J, zest, enuurnnce, pep, or popularity.
(3) will give one youthful lteantr or sparkle or that lt is beauty building
or that it builds youthful or healthy bodies.
(4) normalizt>s overweight or tltat it is of value in causing a reduction of
weight.
(5) is a tonic or thnt it will cnu~>e one to fe£>1 like a new person.
(6) is loatl£>d with mineral~ <•I' that it CiHltains all of the minerals or
Vitamins essential or new~<sary to health.
(7) will h.Jc•·etu:e liYing power or re\'ltallze the body or brain.
(8) has any t.>ll'ect on the fnnl'tiouing of the glands or the development of
flat dwsts <Jr that It wil cau..e ~>kiuny or ungular limbs to become natural
or normal.
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(9) builds healthy or living tissues or firm flesh or that it has any efft>ct
on the nerves.
(10) is 11 necessary addition to the diet or that it is of any aid in resisting
disease or ln keeping or maintaining regular bowel action.
(11) clears the system or builds it up.
(12) is recommended by food scientists or health doctors.
(13) will correct or keep one free from or that 1t Is a cure or remedy for
or that it is of value in the treatment of colds, tonsil trouble, catarrh, mucous
-conditions or coughs.
(b) That other cereals are sickness-producing or that they cause colds, tonsil
trouble, catarrh, mucous conditions, coughs, constipation, listlessness, sluggish·
ness, tiredness, dullne>:s, indifference, backwardness, laziness, poor teeth, poor
eyesight or adenoids, or from otherwise disparaging competing products.
(c) That Instant 1\Ianam is a cure or remedy for or that it is of value in the
treatment of Intestinal ulcers, duodenal ulcers, appendicitis, colds, gall bladder
disorders, liver troubles, kidney disease, high blood pressure, toxemia (self·
poisoning), heart disease, dyspepsia, listlessness, fatigue, anemia, hardening of
the arteries, rheumatism, lumbago, neuritis, nervousness, irritability, piles, Impaired eyesight, impaired hearing', loss of pep, impairment of female organs,
Impairment of male organs or premature old age.
(d) 'lllat Instant Manam is a stomach or intestinal cleanser or that it contains fruit dextrine or any other ingredient when such Is not a fact.
(e) That Instant Manam is of any value as a digestive aid or that It helps
normalize the digestive process or that it Is soothing to stomach or intestinal
nerves.
(f) That Instant 1\Ianam bas any effect as an antacid or in neutralizing or
overcoming stomach acidity.
(g) That Instant 1\Ianam will conquer or afford frPedom from or that it Is a
cure or remedy for or that it Is of value in the treatment of toxicity, indigestion,
or gastritis, or that it bas any et't'ect in the treatment of constipation other than
that of a bulk laxative.
(h) That Instant l\Ianam increases vigor or that it ntl'ords a general or an
all-around Improvement in health or appearance.
( i) That Instant Manam affords a natural or gentle action or that it cleanses
the system or bowels or strengthens the intestinal walls.
(j) That Instant l\Ianam has a permanent effect or a triple action or that it Is
not habit-forming or that It Is an approved product.
(k) That Vita-Ferro contains organic iron or that it is rich In iron, phos·
phorus or other organic materials or that It Is a soy bean milk drink.
( l) That Vita-Ferro is revitalizing or that it will build tissue or Increase red
blood or that it Is of aid in the treatment of anemia or of general debility.
(m) 'That Vita~Ferro is of value for under par or underweight persons.
(n) That Vita-Ferro:
(1) Is especially beneficial for growing children or that it keeps them from
being nervous or fretful.
(2) Is a pep drink or that it vitalizes the system or gh·es strength or energy
or is health building.
(o) That Co-Veg does not contain a stimulating drug or cotree or catrelne o1·
that It Is rich In any vitamin J)r mineral.
(p) That Co-VPg antidotes coffee effects or that It Is alkaline or n coffee flUb·
stitute or that by using the product one will not have sle<'pless nights or any ot
the after-effects of coff'ee.
( q) Tba t Co-Vl'g is endorsed by doctors, dieticians or health a uthoritlcs.
(r) That Co-Veg:
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(1) gives or guards health or strength or builds resistance to disease of
eyes, lungs, nasal passages, bead passages, or sinuses, or that 1t guards against
infection of the mucous membranes.
(2) guards the health of nerves or brain or that 1t helps create a normal appetite or aids normal growth or that it is vital, beneficial or necessary to
children.
(3) affords a shield against or that it will prevent rickets or tooth decay or
that it Is of value in the treatment or prevention of rheumatism, neuritis,
arthritis, acidosis, or scurvy.
( 4) keeps the nerves or muscles in tune or that it will prevent or cure peevishness, grouchiness, listlessness or droopiness, or that it will cause one to grow
healthy or to look or act younger.
(5) will enable one to sleep all night or that it is of value in the treatment
of Insomnia.
(8) That 1-0-Sol:
(1) affords protection to the throat or that it will cause one to have firm or
healthy gums.
(2) is unlike any other product on the market.
(3) contains an antiseptic or that it has an antiseptic effect.
( 4) clears up germ breeding spaces or destroys bacteria or that it will prevent
pyorrhea or other mouth diseases or that It aids in resisting disease.
(t) That Sea Tabs will afford a complete change in a run-down condition
or that it is a cure or remedy for or of value In the treatment of that contlition.
( u) That Sea Tabs Is a gland tonic or that it will give one the vitality, pepor energy needed.
(v) That Sea Tabs will prevent or that it is a cure or a remedy for or of
value in the treatment of goiter, skin diseases, low vitality, neuritis, nerYousness, anemia, headaches, weakness, rickets, undergrowth, mental wearim•ss,
stomach trouble, rheumatism, kidney trouble, bladder trouble, acidosis, constipation, underweight, blood disorders, or liver disorders.
(w) That Sea Tabs wlll build up health or flesh, or that It will build up
skinny, weak, nervous or run-down persons, or cause one to have a well developed or a well formed or a robust body.
(:v) Tbat Sea Tabs will Increase energy or manliness or cause one to have
alluring curves, ruby lips, glowing cheeks, high spirits, vivacity, or beauty.
(y) That Natural Herb Tea Is a cure or a remedy for or of value In the
treatment of skin eruptions, fatigue, listlessness, nervousness, catarrhal troubles,
respiratory troubles, throat affections, or sleeples!'ness.
(z) That by 11se of Natural Herb Tea one will not feel or be fatlgu{'d or
that It wllllncrease energy.
(aa) That Vegeton Soap will remove all impurities or that It will free one
from enlarged pores.
( bb) That V{'geton Soap will prevent athlete's foot or skin Infections.
(cc) That Vegeton Soap Is an approved soap or that it Is entirely different.
( dd) That Vegeton Hair Preparation will prev{'nt or stop or that It Is a cure
or remedy for or of value in the treatment of dandruff', lifeless, brittle or falling
hair or itching scalp.
(ee) That Yegeton Skin Cream Is antlsrpt!c or that it restores moisture
to the skin or that It Is a cure or remedy for or of value in the trentmPnt
of muggy complexions or p!mpl{'S.
(ff) That Vegrton Skin Cr{'nm will kepp the skin soft, rmooth or youthful
(or that It has any effect on wrinkles or that the skin needs any of Its ingr{'dients.
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(gg) That Tupelo Honey is healing or that it is a cure or remedy for or
of value in the treatment of asthma, colds or stomach distress or that It bas
any value for CQughs except such as it may afford as a palliative relief for
coughs due to colds or temporary irritations.
(hh) That Tupelo Honey may be safely used by diabetics without further
disclosing that it should not be used by diabetics except under competent medical
direction and advice.
(ii) That Garlic and Parsley Pellets is a cure or remedy for or of value in
the treatment of high blood pressure.
(;j) That Garlic and Parsley Pellets will tone the system or that it is an
antiseptic or a cleanser or that it will remove mucus.
(kk) That Natural Herb Tea, Euca Pine Oil or Vegeton Body Soap, when
used alone or in combination, are of value in relieving or in the treatment of
rheumatism. arthritis or neuritis.

The said Morris Botwen further agreed to cease and desist from
using the term "Vita" as a part of the brand name for the products
Vitameal and Vita-Ferro, or from otherwise representing or implying
that they contain vitamins in significant amounts.
The said Mor:ris Botwen further agreed to cease and desist from
using the term "Ferro" as a part of the brand name for the product
Vita-Ferro, or from otherwise representing or implying that it contains iron in significant amounts.
The said Morris Botwen further agreed to cease and desist from
using the word "Instant" as a part of the brand name for the product
Instant Manam, or from otherwise representing or implying that it
ha<; an instant action.
The said Morris Botwen further agreed to cease and desist from
using the term "Veg" as a part of the brand name for the product
Co-Veg, or from otherwise representing or implying that it is composed of vegetable ingredients.
The said Morris Botwen further agreed not to publish or cause to
be published any testimonial containing any representation contrary
to the foregoing agreement. (Sept. 29, 1941.)
02896. Truss-Unique and Qualities, Properties or Results.-The Dobbs
Truss Co., Inc., a corporation, Farley Building, Birmingham, Ala.,
vendor-advertiser, was engaged in selling a device alleged to be helpful
in the treatment of rupture, designated The Dobbs Truss and agreed,
in connection with the dissemination of future advertising, to cease
and desist from representing directly or by implication:
(a) That The Dobbs Truss is the first major advancement in truss deslgnlllg
or is wholly different from any truss.
(b) That The Dobbs Truss will bOld any rupture.
(c) That The Dobbs Truss is a natural healer or will aid Nature in curing
a rupture; and,
(d) That The Dobbs Truss brings muscles together in a manner that will
cause or enaLle them to adhere.
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The said The Dobbs Truss Co .. Inc., further agreed not to publish
or cause to be published, any testimonial containing any representation contrary to the foregoing agreement. (Sept. 26, 19-11.)
02897. Fur Garments-Manufacturer, Price, Old as New and Earnings or
Pro:fits.-J ack Abrams, Michael Abrams and Paul Holtzberg, copartner~, trading as H. M. J. Fur Co., 150 'Vest Twenty-eighth Street,
New York, N.Y., vendor-advertisers, were engaged in selling certain
fur garments including fur coats-, capes and jackets and agreed, in
connection with the dissemination of future advertising, to cease and
desist from representing directly or by implication:
(a) by the use of such terms or statements as "one of the oldest established
fur manufacturers," "one of the country's leading fur garment manufacturers,"
"our designers," "our large scale production," "workmanship," or other words
or statements of similar import or otherwise, that they manufacture fur garments or manufacture the fur coats, cap!'s and jackets which they sell.
(b) that $9 or any other unrepresentative amount is the price of their fur
coats unless such representation is qualified to show that the price stated does
not represent the average cost of their coats.
(c) by failure to disclose that rebuilt fur coats are made with fur taken
from used and worn coats, that such coats are new coats or coats made from
new and unused fur.
(d) that prospective ag!'nts, salesmen, distributors, deal!'rs or other representatives can make profits or earnings which are in excess of the average
net profits or earnings which have heretofore been consistently made by their
active fulltime agents, salesmen, distributors, dealers or other r!'presentatives
in the ordinary and usual course of business and under normal conditions and
circumstances.

The said individuals agreed not to publish or cause to be published
any testimonial containing any representation contrary to the foregoing agreement. (Oct. 1, 1941.)
02898. Electric Fence Controllers-Price Economy, Comparative Merits,
Qualities, Properties or Results, Unique and Guarantee.-Florence M.
Heidger doing business as Wholesale Electric Fence Co. and Leonaru
Heidger, Box 142, Hales Corners, 'Vis., vendor-advertisers, were
engaged in selling electrical devices for electrically charging fences,
designated Thoroughbred Electric Fencers anu agreed, in connection
with the dissemination of future advertising, to cease and desist from
represt>nting directly or by implication:
(a) That any r;:pecifirtl amount Is the customary, regular, or usual price
Of any el!'ctrlr f!'nce controller when such amount Is not, In fact, the bona
fide actual s!'lllng priee of such !'leetric fence controllf'r as establisl1e1l by the
Usual and customary sales In the normnl course of business, or auy specified
amounts as savings which are not actual savings computed on the bona fide,
Usual and customary selling price for such !'lectric fence controllers, in !'ffect
llnm!'dlately prior In point of time to suc!t representation.
(b) Th::\t the use of th!'lr !'l<'Ctric fenre controll!'l'S will effeet any statNl
amount or perrf'ntage of saving In farm fl'nelng <'O~"<Is as eompar!'d with the
<'osts of other types of fencrs without stating the type or types of fenc!'s
4311526"-42-vol. 33--112
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used as a basis for such comparison, and without taking Into consideration
in such comparison all costs, including both initial costs and costs of maintenance.
(c) That the use of their electric fence controllers with a single wire will
confine all livestock, will confine any animal of a size which would enable
such animal to readily pass under or over th'at wire without coming in
contact with lt, or will confine any animal whose natural covering or coat
would serve to insulate it from electric shock at the probable point of its
contact with the wire.
•
(d) That their electric fence controllers bave features not found or obtainable
in any other electric fence controller.
(e) That electric fence controllers costing less than Th'oroughbred Electric
Fencers are not safe and are not efficient.
(f) That they otl'er the only electric fence controllers which prevent current
escape; or
(g) Tlrat their electric fence controllers are guaranteed for a period of 25
years from date of purchase or for any other period In excess of that provided in the guarantee given to purchasers.

The said Florence M. Heidger and Leonard Heidger agreed not
to publish or cause to be published any testimonial containing any
representations contrary to the foregoing agreement. (Oct. 2, 1941.)
02899. Electric Fence Controllers-Qualities, Properties or Results,
Economy and Comparative Merits.-Spiegel, Inc., a corporation, 1061
West 35th Street, Chicago, Ill., vendor-advertiser, was engaged in
selling ._>}ectrical devices for electrically chargmg fences, designated
"Electric Shepherd" and agreed, in connection with the dissemination of future advertising, to cease and desist from representing
directly or by implication:
(a) That its electric fence controllers automatically adjust the voltage,
amperage, or time Interval of the electrical charge in a fence necessary for
varying eonditions of operation.
(b) That the use of its electric fence controllers ends fencing worries or
eliminate'! fencing problems; or
(c) That the use of Its electric fence controllers will effect any stated amount
or percentagPs of saving in farm fencing costs as compared with the costs
of other types of fences without stating the type or types ot fence used as a
basis for such comparison, and without taking into consideration in such
comparison all costs, including both initial costs and cost of maintenance.

The said Spiegel, Inc. agreed not to publish or cause to be published any testimonial containing any representation contrary to
thl' foregoing agreement. (Oct. 2, 1941.)
02900. Food Product.-Qualities. Properties or Results and Composi·
tion.-Paul C. Bragg, an individual trading as Live Food Products
Co., 240 West Front Street, Burbank, Calif., vendor-advertiser, was
engaged in selling a food product designated "Bragg's Grass Tablets" and agreed, in connection with the dissemination of future
advertising, to cease and desist from representing directly or by im·
plication:
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(a) That said product will prevent sickness, promote health, or stimulate
activity.
(b) That It is rich in Vitamin A.
(c) That lt has any dietary value other than ns a sup}llE>mental source o!
Vitamin A to the extent of the number of International Units that it contains.

The said Paul C. Bragg further agreed not to publish or cause to be
published any testimonial containing any representations contrary
to the foregoing agreement. (Oct. 7, 1941.)
02901. Foods for Poultry, Livestock and Swine-Qualities, Properties or
Results, Economy, Comparative Merits, Government Approval, and Tests.Fred K. Chandler, an individual operating under the trade name of
The Tanvilac Co., 535-37 S. ,V. Seventh Street, Des Moines, Iowa,
vendor-advertiser, was engaged in selling foods for poultry, livestock and swine, designated Improved Tanvilac (for all livestock
and poultry), New Improved Tanvilac (for all livestock and
poultry), Special Tanvilac (for dry feeding), and Tanvilac Corn
Balancer, these particular products being teferred to collectively in
advertising as Tanvilac and agreed, in connection with the dissemination of future advertising, to cease and desist from representing
directly or by implication:
(a) That Tanvilac assures more eggs or increases fertility or hatchability of
eggs or livability of chicks, or assures increased milk production or greater
profits or a shorter feeding period or quicker gains, or that it will cut feed
costs one-half or any othet· 11rrcentage or amount, !IS compared with all other
feeds, or that it does things no other feed will do.
(b) That Tanvilac is pre-digested or that it pre-digPsts other fE-eds.
(c) Th11t the Federal Government or any division or employee officially
approves or recommends the use of Tanvilac.
(d) That Tanvilac supplies vitamin D to stock or poultry rations.
(e) That T1mvilac is of any therapeutic Yalue in the tt·eatment of worms
in hogs or poultry or that it Is of any benE-fit whatsoever in such conditions
except to the extent to which it mny supply actual dietary deficiencies contributing to the development or existence of worms.
(f) Tllat Tanvilac will prevent or cure Necro.
(g) That Tanvilac has any properties of an antitoxin.
(h) That the use of Tanvllac minimizes death losses, or by any other terminology that it Is of benefit In preventing or curing infectious diseases.
( i) That Tanvilac supplies essential fePd elE-ments never contained in borne
grains.
. (J) That tests have been conducted by a me11t packer showing that bogs
fed Tanvilac are superior to others.
(k) That Tanvllac will cure, or Is of any value in the trentruPnt of, coccidiosis in chickens.

The said Fred K. Chandler further agreed not to publish or cause
to be published any testimonial containing any representation contrary to the foregoing agreement. (Oct. 14, 19-U.)
02!>02. Medicinal Preparations-Qualities, Properties or Results, Etc.The Battle Creek Food Co., a corporation, Battle Cr£>£>k, ~lich.,
"endor-advertiser, was engaged in selling C('rtain pr('parations desig-
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nated LD-Lax and Lacto-Dextrin and agreed, in connection with the
dissemination of future advertising, to cease and desist from r!'presenting directly or by implication:
That LD-Lax relaxes or rests the colon or intestines.
(b) That It combats or allays infection in the colon or driYes ont .luumful
germs.
(c) That it is "nature's method."
(d) That it keeps one in perfect condition.
(e) That constipation is caused by any obstruction; which can be remove<l
by LD-Lax.
(f) That it is tolerated by the human body in all conditions.
(g) That it is a remedy or cure for constipation.
(h) That it prevents the return of, ovet·comes, corrects ot· eliminates constipation.
(i) That it beals the colon.
(j) That it frees the intestinal system of poisonous wastes or putrefaetive
poisons.
( k) That it is of value !IS a treatment for stomach distre~s or stomach
disorders.
( l) That it will restore health.
(m) That it will eause one to have an unblemished complexion.
( n) That it drives bacteria or germs out of the colon or eliminates bacteria
ot· get·ms from the colon.
(o) That Lacto-Dextrin restores health to the digestive system, restores the
iutestinal system to a healthy balance, causPs one to be healthy, restores bpalth
or Insures health.
(p) That it possesses healing properties or Is a remedy or cure for anY
dh;ease, ailment or condition.
(q) That "auto-intoxication" is the cause of any ailments or di~f'fiF<es which
can be cured or remedied by Lacto-Dextrin.
(r) That such conditions or diseases a!!l eontinuons tired feeling, pimples, sour
or acid stomach, gastric disturbances, high blood pressure, bad health, or ot!Jer
diseases are relieved by the use of Lacto-Dextrin.
(11) That it causes headaches, nervousness, exhaustion, rooming fatigue,
biliousness, eructations, intestinal flatulence, acne, skin troublE's, colitis, consti·
patlon, faulty elimination, bad breath, sour stomach, gastric acidity, and otl1er
uilments to disappear.
( t) That It will prevent stomacb misery.
(tl) That it stops intestinal putrefaction, stops the formation of putrefactive
poisons or drives bad or pernicious germs or bacteria out of the colon.
(v) That it will cause one to have an unblemished complexion.
( w) That it affords quick or permanent benefits.
(.r) That the effects produced by Lacto-Dextrln are magical.
(Y) That it relieves bowel discomfort or conditions caused by drinking impure
water.
(z) That it Is a remedy or treatment for intestinal influenza; or
(aa) That a graduate dietician or any other autborlty speaks during its rnulo
bmadcasts in bt•half of Lacto-Dextrln when such is not the fuct.
(a)

The Battle Creek Food Co. further agrN'd not to publi!"h, or cause
to be published, any testimonial containing any representations
contrary to the foregoing agreement. (Oct. 16, 194:1.)
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02!)03. "Cocomalt"-Qualities, Properties or Results.-J oseph Jacobs,
an individual, ·6 East Forty-sixth Street, New York, N. Y., was engaged in the business of conducting an advertising agency which
disseminated advertisements for a food product designated "Cocomalt" on behalf of R. B. Davis Co., Hoboken, N. J. and agreed, in
connection with the dissemination of future advertising, to cease and
desist from disseminating any advertisement which represents directly
or by implication that Cocomalt stimulates the appetite for other
foods except to the extent that it may stimulate the appetite where
lack of appetite is caused by Vitamin B1 deficiency. (Oct. 16, 1941.)
02904. Shoe Polishes and Dressings-Qualities, Properties or Results.Hecker Products Corporation, a corporation, 88 Lexington Avenue,
New York, N.Y., vendor-advertiser, was engaged in selling Two-InOne Paste and Liquid Shoe Polishes and Two-In-One and Shinola
·white Shoe Dressings and agreed, in connection with the dissemination of future advertising, to cease and desist from representing
directly or by implication:
(a) That Two-In-One Paste or Liquid Polish Is a protective coating against
all stains or that no stains will penetrate through this protective coating Into
the shoe leather.
(b) That Two-In-one White Cleaner. or Shinola White Cleaner will not rub
ott of shoes to whil:h applied.

The said Hecker Products Corporation agreed not to publish or
cause to be published any testimonial containing any representation
contrary to the foregoing agreement. (Oct. 20, 1941.)
02905. Chicks, Hatching Eggs and Poultry :Breeding Stock-Tested,
Qualities, Properties or Results and Headquarters.-P. J. Osborne, an
individual, Holland, Mich., vendor-advertiser, was engaged in selling
hatching eggs, chicks and poultry breeding stock and agreed, in connection with the dissemination of future advertising, to cease and
desist from representing directly or by implication:
.(a) That his chickens are tested by a veterinarian licensed by the U. S.
Government.
·
(b) That the Fertility Testing Machine used by him In testing eggs for
fertility enables blm to dl'termlne the livability of chicks.
(c) That his so-calJ('d Osborne System Australorps are official world
champion layers.
(d) That his fal'm Is Amel'ica's headquarters for white, but!', or black
.Australo•·ps.
(e) That hybrid chickens are more disease resistant, lay on an a,·erage
more egg~. and have longer laying life than pure-blood strain chickens.

The said P. J. O:;Lorne agreed not to publish or cause to be published any testimonial containing any representation contrary to
the fort>going agn•ement. (Oct. 20, 19-U.)
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02906. Children's Mind Training Course-Institute.-E. :M. Kellogg,
an individual, doing business under the trade name of Children's
Mind Training Institute, 1963 S. ·w. Burnside Street, Portlaud, Ore.,
vendor-advertiser, was engaged in selling a course for training the
minds of children designated Children's Mind Training Program
and agreed, -in connection with the dissemination of future advertising, to cease and desist from:
Using the word "Institute" as a part of the trade name under which b.e
conducts his business, or otherwise representing that his business is an institution or organization of learning with a staff of competent, experienced and
qualified educators.

The said E. M. Kellogg agreed not to publish or cause to be published any testimonial containing any representation contrary to the
foregoing agreement. (Oct. 20, 1941.)
02!)07. Dog Food Products-Economy, Qualities, Properties or Results
and Composition.-Gaines Food Co., Inc., a corporation, Sherburne,
N. Y., vendor-advertiser, was engaged in selling certain dog food
products designated "Gaines Dog Meal," variously designated and
referred to in the advertisements as "Gaines Dog Food" or "Gaines,"
and "Gaines Formula 107-A" and agreed, in connection with the
dissemination of future advertising, to cease and desist from representing directly or by implication:
(a) That Gaines Dog l\Ieal will reduce or cut feeding costs 50% or effect
any definitely stated pe-rcentage savings when compared with other dog foodS
of similar type.
(b) That Gaines dog foods are known as the veterinarian's dog food.
(c} That use of Gaines Dog Food can be depended upon to prevent or avoid
eye infections.
(d) That use of Gaines Formula 107-A will assure the raising of every pupPY
in the litter.
(e) That Gaines Food can be relied upon to protect dogs against Ophthalmia
or any other disease which is not entirely of nutritional origin.
(f) That the vitamins contained in Gaines Dog Foods will not deteriorate.
(g) That Gaines Dog Meal contains meat.
(h) That Gaines Dog Food will prevent skin troubles in dogs unless such
troubles are of nutrition:J.l origin.
(i) That Gaines Foods will increase the number or size of littE"rs except
In those instances where it is clearly indicated that the bitches have been
maintained on rations Inadequate for reproduction.
(J) That Gaines Foods will make pups more true to type.

The said Gaines Food Co. further agreed not to publish or cause
to be published any testimonial containing any representations
contrary to the foregoing agreement. (Oct. 31, 1941.)

DECISIONS OF THE COURTS
IN CASES INSTITUTED AGAINST On. BY THE COMMISSION 1

CALIFORNIA RICE INDUSTRY, CHARLES S. MORSE,
ET AL. v. FEDERAL TRADE CO:l\11\IISSION 2
No. 8844
(Circuit Court of Appeals, Ninth Circuit. June 4, 1941)
Ot·dered, that petition to correct alleged modified order of Commission, following and in accordance with decision of court in California Rice Industry v.
Federal Trade Commission, 102 F. (2d) 716, 28 F. T. C. 1912, modifying
the Commission's order in cet·tain particulars anrl affirming the same ln
other particulars, so as to require respondents, their successors, etc., ln
connection with the offer, etc., in commerce, of rice and rice products, to
cease and desist from concertedly fixing and maintaining uniform prices,
etc., as in order in detail set forth, be dismissed without prejudice.s

lllr. Harry M. Creech, of San Francisco, Calif., for the petitioners.
11/r. lV. T. [{elley, chief counsel, Federal Trade Commission, and
lllr. Earl J. J(olb, both of 'Vashington, D. C., for the Commission.

Before

DENl\IAN,

l\lATIIEWS, anu IlE.\LY, Oirc:uit Judges.

ORDER DISMISSING PETITION' ETC.

Ordered petition of petitioners to correct alleged modified order
of Federal Trade Commission presented by 1\Ir. Harry l\I. Creech,
1
During the pprlod covered by this volume, namely, June 1, 1941, to October 31, 1941, the
Dntted States SuprPme Court denied certiorari In Adah Alberty, etc. v. Pedcral Trade ComflliBsion, October 13, 1941, 814 U. S. 630, 62 S. ('t. 62. Decision of tbe Circuit Court of
.Appeals In this case, Is r!'ported In 118 F. (2d) 669, 32 F. T. C. 1871.
1
Not reported In Fellernl Reporter. For case before Commission, see 2G F. T. C. 968.
• l<'rom the Commission's "Answer to ret it ion Initiating rroceeding·s to Ila'l"e Modified
Or!ler of Federal Trude Commlflslon Made Correct," It appears, among other things, that
Bfter tile Commission bad Issued Its said modlft~d order and required report of compliance
In \Vrlting therewith wltbln thirty duys (and subsequent to the filing of the motion In
Question), the Commission directed that the report of compliance filed l\'itb the Commission
In accordance with the orlglnnl ordl!r of the court be received and filed as report of comPliance to the modlfl!'d ordt•r of tht.> ('ommls~lon In question; th'nt the <'ommf~,fon's morllfl!'d
~rdPr wns prop!'rly lssul'd In accordance with the terms and pro' Is ions of subs!'rtlon (I) of
t ectfon li of the FPrleral 'l'rnde Comml•slon Act, as amended; that such order Is Identical In
t erma with the dl!crpe of the court, and In accordnnce l\'ltb the mandate thl'reof; and
hat, In View of acceptance by the Commission of the rl'port of compliance theretofore reCeived and tiled as report of compliance for the modified order, there Is no burd!'n or barassm!'nt of the petltlon!'rl by reason of the ls~uance thereof.
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counsel for the petitioners, Mr. Earl J. Kolb, counsel for the
respondent, being present, and that said petition be dismissed without prejudice.

ALBERT T. CHERRY v. FEDERAL TRADE COMMISSION 1
No. 8855
(Circuit Court of Appeals, Sixth Circuit. June 4, 1941)
Per curiam order dismissing without prejudice, for reasons below set forth,
petition to review order of Commission in Docket 3416, 31 F. T. C. 1262,
1267, requiring respondent, in connection with the offer, etc., in commerce,
of soap or so&p products, to cease and desist from fictitious exaggerated
price misrepresentation, as in said order set forth, and from supplying
to or placing in the hands of house-to-house canvassers or others purchasing for resale soap or soap products thus price-marked or branded.

Mr. Robert 0. Porte1·, of Cincinnati, Ohio, for petitioner.
!1/r. lV. 1'. Kelley, chief counsel, Federal Trade Commission, of

"\Vashington, D. C., for the Commission.
Before HrcKS, Sn.roNs, and MARTIN, Circuit Judges.

Per Ouriam.
It appearing to the Court upon the representation of Albert T.
Cherry, petitioner herein, by Robert C. Porter his attorney that
following the filing of the within named action the respondent
reopened the proceeding before the Federal Trade Commission and
the petitioner desiring as a consequence to dismiss the within cause
of action said cause of action is hereby dismissed without prejudice
at petitioner's costs.

LIQUOR TRADES STABILIZATION BUREAU, INC., ET AL.
v. FEDERAL TRADE CO)I:MISSION 2
No. 9730
(Circuit Court. of Appeals, Ninth Circuit. June 4, 1941)
Order dismissing, in view of agreement for such dismissal, petition to revle\Y
ordt'r of C'ommlssion In Docket 40'J3, 31 F. T. C. 14:;3, US2, 1483, requirIng, among other things, that respondent Liquor Trades StabilizatlOD
Bureau, Inc., and respondent 'Yholesale Liquor Distributors Assoclntlon
: ~eported In 121 F. (2d) 4~1. For case ~fore Commission, 3f'fl 31 F. T. C. 1262.
eported pu curiam In 121 F. (2d) 45:! For case ~fore Commission aee 81 F. T. C.

~~

'

I
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of Northem California, Inc., and their respective officet·s, etc., cease and
desist from enforcing or attempting to enforce any contract, etc., which
classifies wholesalers, jobbers or dealers in alcoholic beverages with
intent and effect of preventing or hindering any of them, or any class of
them, from obtaining such beverages for resale, as set forth in order in
question; and from enforcing, etc., any contract, etc., among distillers
or among importers or among wholesalers, etc., purpose or effect of
which is to maintain specified standard or minimum resale prices, discounts, etc., as in said order in detail set forth.

Sefton & Quattrin, of San Francisco, Cal., for petitioners.
Mr. lV. T. Kelley, chief counsel, Mr. Martin A. Morrison, assistant
chief counsel, Mr. Floyd 0. Collins and Mr. James lV. Nichol, special
attorneys, all of 'Vashington, D. C., for the Commission.
Before

DENMAN,

MATHEws, and

HEALY,

Circuit J·udges.

DECREE

The petitioners herein, having filed with this Court, on, to wit,
January 30, 1941, their petition praying this court to review and
set aside an order to cease and desist issued by the Federal Trade
Commission, respondent herein, under date of November 28, 1940,
under the provisions of section 5 of the Federal Trade Commission
Act, and a copy of said petition having been served upon the
respondent herein, and said respondent having thereafter certifiPd
and filed herein, as required by law, a transcript of the entire record
in the proceeding lately pending before it, in which said order to
cease and desist was entered, including all the evidence taken and
the report and order of said respondent.
Upon consideration of the agreement for dismissal of the aboveentitled petition filed January 30, 1941, It is hereby ordered,
adjudged, and decreed, That said petition be, and hereby is dis:rnissed, each party to bear its own cost on this petition to review.

FORD MOTOR COMPANY v. FEDERAL TRADE
COl\11\IISSION 1
No. 8510
(Circuit Court of Appeals, Sixth Circuit. June 5, 1941)
lJl'IFAIB li!ETBO!l8 OF COMl'ETITION-DEn:RN:l:-;"ATION oF--coMPETITIVE CONDITIONS
AND PAI!Tict'LAB INSTANCES-ULTIMATE DECISIO:"i AS FOB COURT.

In determining l'alldity of c£>ase and desist order of Federal Trade ComDllsslon based on alleged l'lolatlon of Federal Trade Commission Act by
1

d

•

Reported ln 120 F. (2d) 1711.

For ('&se before Commission, aee 30 F. T. C. 49.

Reh<'arlng

s~:led June 2:1, 1041. Petition for certiorari denied by Supreme Court on October 20, 1941,
U. B. 66!!, 62 S. Ct. 130.
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use of "unfair methods of competition" in interstate commerce, what constitutes "unfair methods of competition" must be decided in particular
instances upon incidents in the light of existing competitive conditions and
the court, not the commission, must ultimately determine, as a mutter of
law, what the phrase includes. Federal Trade Commission Act, Sec. 5,
15 U. S. C. A. sec. 45.
UNFAIR 1\IETHODS OF COMPETITION-ADVERTISING

FALSELY OR :MISLEADINGLY-

WHERE CAP-\CITY OR TENDENCY TO 1\IISLK\D PUBUC INTO PURCHASE OF PRODUCT,
PROCESS OR METHOD ESSENTIALLY DIFFERENT FROli ONE SUPPOSED-WHETHER
INTENT 1\!ATERB.L

ALso.

"Unfair methods o! competition," as used in the Federal Trade Commission Act prohibiting unfair methods of competition in interstate and
foreign commerce, may consist generally of false advertising of a product,
process or method which misleads, or has the capacity or tendency to mis·
lead, the purchasing public into buying such product, process or method in
the belief it is acquiring one essentially different, and the question does
not depend upon the purpose of the advertisement nor upon the good
faith or bad faith of the advertiser.
UNFAIR l\IETHODS OF COlfPETITION-PROHIBITION OF--PREREQUISITES TO APPUCA·
TION OF STATUTE}-UNFAIR INTERFERENCE WITH INTERSTATE TR_\DE AND DECEPTION
OF PuBuc

As.

A prerequisite to the application of the Federal Trade Commission Act
prohibiting unfair methods of competition in Interstate commerce is the
unfair interference with interstate trade and such deception of the publiC
as to cause it to buy and pay for something which it is in fact not getting.
UNFAIR 1\IETHODs oF
FINANCI:'G

CoMPETITI01'1-ADVERTISING

PLAN8-AUTOMOBILES-PRA<:I'ICES

FALSELY

IN

oR

INDUSTRY

1\IISLEADINGLYCoNCERNED

AND

THOSE RELATED-IF Pt:BUC IN ANY EYENT l\IISLED INTO PURCHASE AT PRICiil
'IIIGHER THAN OTHERWISE.

In determining whether a "six percent plan" of financing retail sales o!
automobiles advertised by automobile manufacturer was unfair method of
competition within Federal Trade Commission Act, the practices in the
automobile industry or those In similar related enterprises were immaterial
if the automobile manufacturer's advertisement misled the members of the
public Into purchasing manufacturer's automobiles at a higher cost than
they otherwise would have paid.
UNFAIB MicTHODS OF Col!PETITION-F.USE REPRESEXTATIONB-lF FALSITY KNOWl'l'
AND NOT DECEPTIVE TO THOSE IN SAME OB SIMIT.AR ENTERPRISES.

A method of competition inherently unfair does not cease to be so because
the falsity of the public representation has become so well known to those
engaged In identical or similar enterprises as to no lougcr decelve theiil·
UNFAm 1\iETHons oF CoMPic"TITio:<r-AovrnTISINo
FINANCINo

l'LANS-AUTOMOniLES-"SIX

FALSELY

PEIICENT

oB

1\IIsLEADINGLY-

I'I.AN"-PROSI'EC'I'IVE

ru&·

CHASF.RS' VIEWPOINT AND PLAN AS A WHOLE AS CRITERIA.

In det('rmining wh!'thcr "six percent plan" of financing retail saleS o!
automobiles advertiSPd by automobile manufacturer violated Federal Trade
Commission Act prohibiting unfair methods ef competition tu Interstate
commerce, the advertisement was requlred to be considered from the vieW·
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point of prospective purchasers of the manufacturer's automobiles and ln
determining Its capacity or tendency to mislead was required to be judged
from its general fabric and not Its single threads.
UNFAIR l\IETHODS OF CoMPETITION-ADVERTISING FALSELY oR l\!ISLEADINGLYFINANCING PLANB-AUTOMODILES-"Six-PERCENT PLAN"-IF INTEREST IN FACT
ABOUT 11lf:.J PERCENT AND AVERAGE l\IEMBER PUDUO THEREBY DECEIVED,
'VhPre automobile manufacturer's advN'tist>d • "six percent plan" of
financing retail sales of automobiles was such as to give impression to
average member of public tJ.!at manufacturer meant six percent simple
interest annually on the remaining balance after deducting each successive
monthly payment, whereas the actual credit charge computed in accordance with the [176] "six pet·cent plan" amounted to approximately 11%
percent simple annual interest on the unpaid balance of installments due
on automobile sold, the method used by manufacturer in sale of automobiles was an "unfair method of competition" within Federal Trade
Commission Act.
FEDERAL TRADE CoMMrssro:s AcT-ScoPE-As PHE\"ENTATIVE AND Nar CoMPENSATORY.
The Federal Trade Commission Act prohibiting unfair methods of competition in interstate commerce was intended to afford a preventative
remedy, not a compensatory one.
UNFAIR l\IETHODS OF COMPETITION-IF DAMAGE EITHER TO PURCHASER OR COMPETITOR NoT SHOWN.
In proceeding by Federal Trade Commission against automobile manufacturer for using unfair methods of competition, the alleged fact that
no damage had been shown by the offense complained of to purchaser of
manufacturer's automobiles or to a competitor was no defense.
Punuo INTERES'I'--DETERliHNATIO:'il' oF IN UNFAIR l\IETRoo oF CoMPETITION Px<>CEEDINGs-FAcTs OF EACH CASE AS SUBJECT FOR COM1>IISSIO:"i DISCRETION.
In determining whether a proceeding by Federal Trade Commission on
complaint charging use of unfair methods of competition In interstate
commerce Is in the public interest, the commission exercises a broad
discretion and each case must be determined upon its own facts.
ADVERTISING FALSELY OR 1\hSLEADINCLY-IF CUSTOMERS ATTRACTED BY ADVERTISEB.'s DECEPTION-UNFAIR COMPETITIVE Dl\'ERSION-Pl!ESUMPTION OF.
Whet·c mislf'ading ndvertisenwnts attract customers by means of deception perpetuated by the ndvertl~et·, It Is presmned that business Is thereby
unfairly diverted ft·om a competitor who truthfully advertises his process,
methods or goods.
l'Ullt.Io IN l EliU:ST-UNF AIR l\IETIIOllS OF CO~IPETITIO:S-ADVERTISING FALSELY OR
l\lrsU:ADINCt.Y-"SIX I'H!CE:'IT" FINANl'E PL.\N-.\UTO:IIOBIU:S-'VJIEHEl INTEREST
IN !•'AcT Anol'T 11% Pt:li<.:ENT AND An:.JI\<..El :llomt:R Punuc THEREDY DECEIYED.
A pt·oc!'t•uiug by Fetll'rul Trml~ Commis,ion against automobile manufactun•t·, dmt·gctl with u~e of unfair methods of competitlt•n In lnter ... tate
commPt'l'l' by ntln•rtlsin~ a "six Jll'rt'l.•nt plan" of financing retail sales of
nutonwhliPs whkh gave aH•rage mt•mln.•r of public lmpre~sion that only
six: pcrcPnt lntt-r!'st annually on remaining balance after dPductlng each
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successive monthly payment was meant, whereas the actual credit charge
computed In accordance with the six percent plan amounted to approximately 11% percent simple annual interest on the unpaid balance of In·
stallments due on automobile sold, was In the interest of the public and
was therefore within jurisdiction of the commission.
INTERSTATE CoMMERcl!l-WHAT DoEs AND DoEs

NOT

CoNSTITUTIIl--lNTERCOURSE

FOR PURPOSE OF TRADE, ETC.

"Interstate commerce" includes intercourse for the purpose of trade
which results In the passage of property, persons' or me!':sages from within
one state to within another state.
'
INTERSTATE CoMMERCE-REGULATioN-ESSENTIAL ADJUNCTs-CoMMISSION PowEll.

All of those things wl'\ich stimulate or decrease the tl.ow of commerce,
although not directly in its stream, are essentially adjuncts thereto and
Congress bas power to confer their regulation on the Federal Trade
Commission.
INTERSTATE CO:\IMEBCE--ADVERTISING FALSELY OR 1\IISLEADINGLY-"SIX PEBCE.NT"
FINANCE PLAN-WHERE FOR

SALE OF AUTOMOlliLES BY DEALERS-\VHETHER

RELATION TO INTERSTATE COMMERCE SUBSTANTBL AND CoNTROL OF SucH

AcnVI·

TIES A.PPROPRL\.TE TO PROTECTION THEREX>F.

Where automobile manufacturer sold automobiles wholesale to dealers,
dealers' resale of automobiles to public, bad such substantial relationsbiP
to "interstate commerce" that control of such activities was appropriate
to its protection, so that Federal Trade Commission was justified in
ordering manufacturer to cease and desist from advertising a misleading
plan of financing retail sales of automobiles, as against contention that
neither the plan itself nor its advertisement affected the sales of automo·
biles by manufacturer to its dealers, nor their transportation in Interstate
commerce, and that by time automobiles reached dealers manufacturer bad
received payment therefor and bad no further Interest therein.
CEAsE AND DESIST OnDERs-ScoPE--lF REASONABLY LIMITED TO EviL lNVOLVEiJ
AND PRESERVATION OF COMPETITIVE AND PuBLIC RIGHTS.

Cease and desist orders of the Federal Trade Commission 8hould go
no further than reasonably necessary to correct the [177] evil complained
of and preserve the rights of competitQrs and the public.
CEASE ANI• DESIST ORDERS-ADVERTISING FALSELY OR l\IISLEADINGLY-"SIX

PEJI·

CE:"'T'' FINANCE PLAN-AUTOMOBILES-\VHERE CHARGES IN FACT IN EXCESS OF.

Where automobile manufacturer waR guilty of Uiling unfair methodS
of competition by advertising a "six percent plan" of financing retail saleS
of automobiles, order of Federal Trarte Commission rPqniring mnnnfacturer
to cease and desist from using the words "six perceut'' or the figure and
symbol "6%" ln certain forms of advertising In co11nection with the l'ost
ot or the additional chnrge for the u«e of drferred or 111'-talluwnt pl:tJI
of purchasing automobiles manufactured by It was rroper.
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(The syllabus, with substituted captions, is taken from 120 F.
(2d) 175)
On petition to revie'v and set aside order of Commission, petition
denied and order affirmed.

11/r. Henry C. Bogle and llfr. Tl10nws J. Hughes, both of Detroit,
Mich. (Dodman, Longley, Bogle, Middleton & Farley, of Detroit,
Mich., on the brief), for petitioner.
Mr. Martin A. Morrison and Mr. Janws M. Hammond, both of
\Vashinf!:ton, D. C. (l\Ir. ,V. T. Kelley, l\Ir. Martin A. Morrison, Mr.
James 1\I. Hammond, and 1\fr. James ,V. Nichol, all of 'Vashington,
D. C., on the brief}, for Commission.
Defore HrcKs, Sr:uoNs, and
HAMILTON,

liAl\IILTON,

Circuit Judges.

Circuit Judge:

This is a petition by the Ford 1\fotor Company to review an order
of the Federal Trade Commission requiring it to cease and desist
from the use of the words "six percent" or the figure and symbol
"6%" in certain forms of advertising in connection with the cost of,
or the additional ·charge for, the use of a deferred or installment
payment plan of purchasing automobiles ma'lufactured by it.
On December 1, 1936, the Federal Trade Commission issued a
complaint againf:>t the petitioner and the Universal Credit Corporation, which was served on petitioner, charging it with the use of
unfair methods of competition in commerce in violation of the provisions of the Federal Trade Commission Act, U. S. C . .A. title
15, sectinn 45, 38 Stat. 717, 719, 720.
After the filing of separate answers by the petitioner and the
Universal Credit Co. and. before taking testimony in support of the
complaint as to petitioner, the Commission, on ::\Iay 9, 1937, approved
a stipulation executed by the Universal Credit Corporation agreeing
to cease and desist and on l\Iay 5, 1937, the Commission dismissed
the complaint as to it. On January 10, 1938, petitioner filed a
motion to dismiss the complaint, which motion was denied by the
Commission.
Evidence was thereafter introduced by the Commission before
a duly designated examiner who fi1ed an intermediate report.
The proceeuings thereafter caine before the Commission for a
fii~al hearing upon the complaint, the answer of petitioner, testimony,
Lr1efs and oral argument and the Commission, after finding that
the proceeding wus in the interebt of the public, found sub~-.tantially
as fo1lows: that petitioner was a corporation organized and exi~ting
Pursuant to the laws of the State of Delawtu·e, with its principal
office and place of business at Dearborn, l\lichigan, "here it engages
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in the business of manufacturing all types of automobiles, incluuing
trucks, "·hich are shipped from its place of business and from its
assembly plants located at various points in the United States, to
purchasers in the various states of the United States and in the
District of Columbia. To assist in carrying out distribution of its
products, petitioner maintains numerous assembly plants in various
states other than Michigan, where parts manufactured in Michigan
are shipped and assembled into completed automobiles and trucks
and shipped to purchasers or prospective purchasers in zones covering vurwus states within shipping radius of said assembly plants.
Petitioner is one of the largest producers, manufacturers and distributor~; of automobiles in the United States with wide influence in
the uutcmobile manufacturing industry us a whole.
The Chrysler Corporation, Nash-Kelvinator, Graham-Paige Motors
Corporation, the Hudson Motor Car Co., the Reo Motor Co., and the
Packard l\Iotor Co., all are also engaged in the manufacture of automobiles in competition with petitioner and in the sale and distribution thereof in commerce between and among [178] the various states
of the United States and the District of Columbia, cars manufactured
by them being shipped from their factories in Michigan and elsewhere
to all parts of the United States for sale to the purchasing public.
Petitioner maintains several thousand retail dealer outlets throughout
the United States with whom it has contracts to sell its cars wholesale at prices fixed by petitioner, the dealers agreeing to maintain
places of business of a definite kind and nature and to sell the cars
in a manner specified by petitioner. The dealers purchase their cars
fron'l petitioner for cash, sight draft or through the Universal Credit
Corporation, n. Michigan corporation organized by petitioner in 1928,
for the purpose of furnishing credit to its dealers and retail purchasers. In May 1933, petitioner sold its entire stock in the Universal
to the Commercial Investment Trust Co.
Petitioner's dealers agree to take retail orders for new cars on a
specified order blank and operate their business generally in the
manner outlined in their contracts with it. Petitioner sells its cars
direct to dealers who take title to them and in turn the dealers sell
to the public, but petitioner assists in the sales through wide and
extensive advertising in newspapers, magazines, billboards and in
other ways.
The business of the Universal Credit Corporation is confined entirely to financing the sale of petitioner's cars, acccs-;ories and parts
sold to petitioner's deal('rS and to the financing of r('tai.l sales by dealers
to the public, except where a used car of another make is traded in,
when if requested, it will also finance the sale of such cars. Retail
contracts are entered into between the buyer and the dealer, whereby
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the retail buyer makes a down payment either in cash or by trading in
a used car or sometimes both, leaving an unpaid balance which the
purchaser agrees to pay over a period of twelve, eighteen or twPntyfour months. The Universal Credit Corporation, pursuant to its
arrangement with petitioner, and, if the dealer desires, purchases the
installment contract and collects the payments.
Petitioner, in some instances, makes sales of its cars direct to
dealers on a cash and delivery basis, payment being made direct to
petitioner at time of delinry but usually payments are through transactions such as bill of sale and trust receipt, conditional sales contract,
lease or chattel mortgage, having varying methods in the different
localities. Petitioner then transfers its interest and title to the cars
thus sold on a credit basis to the Universal Credit Corporation, receives
the cash and the dealer thereafter deals direct with Universal in
making payment.
The so-called "six percent plan" of financing the retail sale of automobiles was first used in 1935 by the General Motors Corporation,
through its wholly-owned subsidiary, the General Motors Acceptance
Corporation and was as follows:
"GENERAL 1\IOTORS ACCEPTAXCE
CORPORATION
REDUCES TilliE PAYl\IENT COSTS
ON NEW CARS

'Vith a new 6% Plan
sillrrLE As

A, n, c

A-TAKE YOUR UNPAID BALANCE.
B-Add cost of insurance.
C-Multiply by G%-12 Months' plan.
(One-half of one percent per month for periods more or less than
12 months.)
That's your whole financing cost. No extras. No service fees. No
other charges.1
Gl\fAC announces today a new, economical way to buy any new
Generall\Iotors car from Generall\Iotors dealers all over the United
States.
It's the plan you've bern waiting for-a plan you can understand
at a glanc!:'. It is far simpler nnd more economical than any other
automobile time payment arrangement you\·e ever tried.
1

In some atatea a small legal documentary fee Is requlr«>d.
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Actually as simple as A, B, G-this new plan provides for convenient time payments of the unpaid balance on your car-including
cost of insurance and a financing cost of 6%. This represents a considerable reduction in the cost of financing car purchases. It is not·
6% interest, but simply a convenient multiplier anyone can use and
understand. Nothing is added in the way of so-called service or carrying charges. There are no extras. Simply a straightforward, easy
to-understand transaction.
This single step brings the world's finest cars within reach of thousands who have long needed new cars. 'Vhen you buy a new Cadillac
or Buick, Chevrolet or Pontiac, Oldsmobile or LaSalle, on this new
plan, you actually save money 1
And finally-buyers under this new plan receive an insurance policy
in the Gen[l79]eral Exchange Insurance Corporation which protects
them against Fire, Theft and Accidental Damage tQ their cars.
(lllock here asking owners to make comparison with other finance
plan.)
OFFERED ONLY BY DEALERS IN
CHEVROLET CARS & TRUCK8-PONTB.C--0LDSl\IOBILEBUICK-LASALI..E--CADILL.AC"

Generall\Iotors, through its subsidiaries, published many thousands
of ad\·ertisements featuring this so-called "6% plan," some with the
above explanation, others merely referring to a "6%" plan without
explanation.
Other leading automobile manufacturing concerns promptly announced similar plans, all featuring the "6%'' plan, determined approximately in the same manner as the General Motors, the first
to do so being Chrysler, followed by Nash :Motors, Reo, Hudson,
Graham-Paige, Packard, and the petitioner, all appearing in advertisements in newspapers of general and wide circulation and all featuring in a conspicuous manner, the symbol "6%" or the words "si:t
percent," and all determined in the same manner as the plan of
petitioner.
l\Iany independent finance companies engaged primarily in financing retail sales of automobiles were obliged to abandon their preexisting methoJs of computing charges in order to meet competitive
disadvantages to which they were put by the publication and opera·
tion of the so-called "6%" plans of petitioner and others. Defore
that, the charges of all automobile finance companies were slightly
higher than the rates under the so-called "6%" plan nnu were based
on a flat charge for a specifieu credit over a definite period.
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In January 1936, petitioner announced it had adopted the "6%"
plan and issued throughout the country the advertisement found in
the margin.1
Petitioner published many similar advertisements, some with the
explanatory data in the advertisement quoted in the margin, others
merely referring to the plan as follows:
Ask your Ford dealers about the new $25-a-month new U. C. C. 6% finance
plan.
G% Plan of Financing. Total cost of credit Is only %% monthly on original
unpaid balance and Insurance.
(6% for 12 months)

Petitioner published similar advertisements which it paid for out
Qf a fund colle~ted and controlled by it called the "Local or Dealers
Fund," created by the collection from the dealers of a fixed charge
for advertising on all cars sold by them, and charged on the invoice
to the dealer and in turn passed on to the public by hL-n. The "6%"
plan of advertising was discontinued by petitioner about July 1936.
At the same time petitioner published the above outlined advertisements, the Universal Credit Corporation, acting concertetlly with petitioner, published similar atlvertisements at its own expense, all of
which were for the purpose of promoting the sale of petitioner's cars.
The respondent issued complaints against all the other larger automobile manufacturing companies nt about the same time it issued the
present complaint against petitioner, all of which were disposed of
by a stipulation by each that it would cease [180] and desist from
the practices complained of by the Commission with the exception
of the petitioner and the General 1\Iotors Corporation. The stipulations in each case were similar and provided in part:
FORD
A ~:SOUNC"ES $25·A-MO:STH
TIME PAYME:STS

AXD A
!<EIV Ur"C

e'7o

FI:SASCE PLAS

Any Npw Ford V-8 C'Rr
Can Now De Purchns~d for $:.!3 a 1\Ionth
with l'sunl I.ow Down-Parnwnt
This $2:l-n-month time paymPnt plnn enab\Ps you to buy a !\ew Ford Y·8 <'nr throug'l your
Ford dt>ulo•r on new low monthly tt>rmK.
Aft<•r the UHual lnw dnwn pnynwnt IN mndt>, $25 a month Is all you hnve to pay tor any
type of nPw rar, lurluding lnMurnn<'e and flnonrlng.
Your coKt fnr tbls PJ:t~>nslon of crPdlt Is only one half of 1 Pl'r<'l'nt a month on your orh:lnal
unpnitl bulanee and lnHurnnre. This plnn N><lurl's finAncing chnrgPs tor tvn•lve months to
6/PrrPnt. Fur Pl\BIIIJ>i<>. If you OW<' a hlll.lll!'f' of *~00 for your <'ar and lnsurHU<'P. you J•RY
"*-4 !or the ypnr of cretllt; If the hnlnnce IR $200 you Jllly $12. Your credit co8t for one
Yenr IR thP original unpnltl bnl11nre multlpll••<l by 61wrc<>nt.
l'C'C l•lnns JlrO\'Itle you 11'1th hlMnrnnl'f' prott>rtlon at r~>~:ular conf~>r<'nce rntPs. You have
not only fire anti tbl'ft !nsuron••e, but ftiO deductible colll~ion, and protl'<'tlvn against otbPr
·11rrlt1Pntu\ physl<'al tlamng-t> to your <'ar.
Thp l'nh·Prsol ('retllt Company baa made tht>sf> plans a\"&1\able through Ford deal<:>rs In
~be l:nltt••l StotPa.
4a;;:;2G"

42

,·ol. 33-1 n
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Certain purchasers and prospective purchasers <lid inter·pret and understand
that the advertising of said finance plan or methotl as !lbove set forth did
contemplate a simple Interest charge at G% pN' annum upon the defer·red antl
unpaid balance of the purcha"'e price of motor· vehicles, and this diu cau~e such
member·s of the purchasing public to buy motor vehicles in that belief.

All of the companies executing these agreements to cease and desist carried them into effect and the respondent found that in the
event petitioner resumed the advertisement of a "6%" plan, the
companies which had agreed to cease and desist from the plan would
be at a competitive disadvantage in the industry.
The "6%" plan was cemputed in actual practice as follows:
On a new car, the purchase price of which is $643 and on which
the purchaser makes a down payment of $243, there is an unpaid
balance o£ $400 due and if the dealer furnishes the insurance, its cost
on the above transaction would be $15, the total balance to be paid
by the purchaser would be $415 and where this amount is paid according to the 6% plan (or lh of 1% a month) in 18 consecutive
monthly payments of substantially $25 each, the charge of 1f2 of 1%
a month for 18 months, or 9% on $-!15 would be $37.35, which, added
to the original balance of $415, makes a total sum of $452.35.
This same transaction with an unpaid balance of $415 paid in a
like manner at $25 a month over a period of 18 months on a straight
6% simple interest per annum basis, computed on the declining balances as reduced by monthly installments, would amount to $19.34
interest charge or $18.01 less than the charge made pursuant to petitioner's plan. Comparative tables prepared by an expert accountant in evidence in the case indicated that the credit charge under petitioner's "6%" plan amount£>d to approximately lllh% simple
annual interest.
The 6% plan of all o£ petitioner's competitors were also computed
in the abO\·e described manner and the average member of the public
was under the impression the "6%" plan as advertised by petitioner
an<l the other manufacturers meant 6% simple interest annually on
the remaining balance after deducting each successive monthly
payment.
The cars manufactured by petitioner at Dearborn, 1\Iichigan, and
sold through retail dealers to the retail purchasers thereof throughout
the United States and in the District of Columbia are in the r£>gular
flow of interstate commerce. The Commi;;sion found that the statem£>nts contained in petitioner's advertising matter with reference to
its ''6%" plan had the tendency to mislead and deceive, and did mislead and deceive, a substantial part of the purchasing public into the
erroneous belie£ that petitioner's finance plan or method as outlined
contemplat£>s a simple 6% interest charge upon the deferred and unpaid balance of the purchase price of cars and tended to cause, and
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has caused, the public to purchase nutomob~les from the petitioner
through its dealers and agents because of this mistaken belief, when
the actual credit charge, computed in accordance with the "6'fi ''plan,
amounts to approximately 11%% simple annual interest on the
unpaid balance of the installments due on cars sold. It also fount!
that these acts and practices of petitioner tended to unfairly diwrt
trade to the petitioner and its dealers from competitors who correctly
represented the cost of the credit charges for purchasing cars on the
installment or deferred payment plan and a substantial injury had
been done by petitioner to competitors in commerce among and between the various States of the United States and the District of
Columbia.
The order to cease and desist of the Commission is :found in the
margin. 2
[181] Petitioner seeks to avoid the questioned order on the following
grounds:
1. That the method used by it in the sale <?f its automobiles was
I~ot unfair.
2. That the proceedings by the Commission to preYent the use of
the method by the petitioner is not in the public interest.
3. That the method of the petitioner does not affect competitio!l
in interstate commerce.
4. That the desist 01 der goes further than is reasonably nece~!'ary
to ~:orrect the alleged evil and to protect the rights of competitors
and the public.
2

Tills prOCPPd!ng ha\"lng bPPn hPard by thP FedPral Trade CommisRion upon the eomplnint

of the Commission, the stipulation as to tlle fncts. agreemPnt to eense and do·~i-t and dis·
ntl~snl h£>retofore entered hen•in as to the re~pondent, Universal Credit Corporation, the

nnswer of reApondPnt, Ford Motor f"o., the testimony nnd other evidf'n<'e tak•m hefore
I·:uward E. Heardon, an examiner of the Commission, theretofore duly desiJ.:nated by It, In
Anpport of the nllegatious of said complaint, briefs filed herein and oral argum<'nts by J>tlll<'S
1\~. Hammond, counsel for tbe Commls,lon, and by Henry C. Boglo>, counHel for the re•pondo>nt,
.1' orll l\Iotor Co., and the Commission haYing made Its findings as to the facts and Its con<'lnHion that said respontknt, Ford Motor Co., hns vlolntPd the pro\·lslons of the Fedt•ral
Trull:- l'ommlsHinn Act:
It 1.11 ordel"ed, That the respondent, Ford llotor Co., Its officers, rPpresPntatl\"t••, agents,
ant] employees, In conno><'tlon \\lth the olf!'rlng for sale, sale. and distrllmtlon of motor
\"Phicl<.~s In Interstate eommE>rce or In the Dlstrlet or Columbia, do forthwith cPnHe and dt>Hist
froa1:
1. Using the words "six perct>nt" or the figure and symbol ••or;,," or any otht>r words.
fh:urt>s, or s.nnlwls Indicating lll'rC€ntnge, In comwctlon wllh the cost of, or the additional
chtlrgo• for, the use of a defl"rred or lnstallnll'nt rnynwnt !•Inn of pu1·chnslng motor \"l'hid<•s,
w·hen the amnunt of such co~t or charge l'ollt•cted from, or to be paid lly. the purchnsPr of n
motor Vt>hlcle mHit>r such plun Is In ex<"<•ss of slmpl•• lntl'reRt at the rate of 6 (lt'ro"Pnt lll'r
nnnum, or· at th<' rate lndh-at<'d by 8Ueh word~, tlj{ur<•M, or s~·mhols. calculntPd on the hnHI~
of tlw unpnhl hulnn<'<' du•• ns dlmln!Hit<'d aftPr ere lltlng ln~tulhnPUIM as p.ti<l.
2. Actin!~" I"Oil<'l'rlt•dly or In coopt"ratlnn \\lib any ('ompnny, firm, or lndh loluul. or with
nny of ltM agt>n18 or do•nll'r~. In a wuy cnkulnted to furthl'r the sale of motor \l'hil"l"" throuj{b
11 "'' of tlu• nll'tllllllK rt>fo•rr<'d to In pnra):rnph 1 of till~ ord .. r.
It IR fu•·thcr onl•·retl, Thnt the rt>~pundo•nt, Ford ~lotor Co., ~boll, wlt'•ln Go dn'~ aftPr
8<'f\"k<' upon It of thl~ ordl'r, tile with the CommlsHion a report In 11"rltlng. ~ettlng forth In
d<•tail tlu• mnnn<'r and form In whklt It has l"omplled \\ ltiJ till~ uroiPr,
Ry the Cotnml••lun.
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The relevant portion of section 5 of the Federal Trade Commission
Act as it read at the time the present complaint was issued (Act of
September 26, 1914, c. 311, 38 Stat. 717, 719-720; U. S. C. 1934 ed.,
title 15, § 45, 15 U.S. C. A.§ 45) is as follows:
That unfair methods of competition In (lnterstute and foreign) commerce
nre hereby declared unlawful.

The phrase is not statutorily defined and its scope cannot be precisely determined and what constitutes "unfair methods of competition" must be decided in particular instances upon incidences in light
of existing competitive conditions. Schechter Poultry Corp. v. United
States, 295 U. S. 495, 532-533. The courts, and not the Commission,
must ultimately determine, as a matter of law, what this phrase includes. Federal Trade Commission v. Beech-Nut Packing Company,
257
441, 453.
Unfair methods of competition as used in the act may consist generally of false advertising of a product, process, or method which
misleads, or has the capacity or tendency to mislead, the purchasing
public into buying such product, process, or method in the belief it
is acquiring one essentially different. Federal Trade Commissian v.
lVinsted Hosiery Company, 258 U.S. 483, 492-493; Procter & Gamble
Ct>mpany, et al. v. Federal Trade Commi.Ysion, 11 F. (2d) 47
(C. C. A. 6). The question does not depend upon the purpose of the
advertisement nor upon the good or bad faith of the advertiser.
The point for consideration here is whether, under the facts and
circumstances in connection with the publication of the advertisement, the language in and of itself, without regard to good or bad
faith, is calculated to deceive the buying public into believing it is
purchasing petitioner's cars at one price when in fact it is purchasing them at another. A prerequisite to the application of the statute
in any case is the unfair interference with interstate trade and such
deception of the public as to cause it to buy and pay for something
which it is in fact not getting.
Petitioner contends that the method of competition here complainetl
of is not unfair within the meaning of the act nor of the foregoing
general rule, as it long has been the established practice of automobile manufacturers and vendors of merchandise on the deferred payment plan to charge an advance over what would be charged in a
cash sale and that it also has been the common practice of banks
and small loan [182] companies to advertise loans with a percentage
~dded to the principal payable over fixed periods without calculating
mterest upon a declining balance. It also charges that the Federal
Housing Administration and the Feueral Electric Home anJ Farm
Authority, two governmental agencies, use the same plan. It thus
argues that the present advertiSf'ments were subject to the interpreta·

u. s.
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tion only that petitioner was adding a charge to the cash price of its
ca.rs because of the extension of credit to the purchaser.
The practices in the automobile industry or those in similar related enterprises are immaterial, if petitioner's advertisements misled
the members of the public into purchasing its cars at a higher cost
than they otherwise would have paid.
A method inherently unfair does not cease to be so because the
falsity of the public representation has become so well known to those
engaged in identical or similar enterprises as to no longer deceive
them. Federal Trade Commisgion v. Winsted Hosiery Company, 258

u.s. 483, 494.

The average individual does not make, and often is incapable of
making, minute calculations to determine the cost of property purchased on the deferred payment plan. Mechanization, industrialization, and urbanization have transformed the structure of our society
and raised to the proportions of a major social problem, the protection of the installment purchaser against his own ignorance and the
pressure of his need.
The present advertisement must be considered from the view' of the
prospective purchasers of petitioner's cars and, in determining its
capacity or tendency to mislead, must be judged from its general
fabric, not its single threads.
Kindred senses in the use of language may be so interwoven that
the perplexities cannot be disentangled nor any reason be assigned
why one should be ranged before the other. The advertisement
here in question is sm.ceptible to the construction that it contains
two ideas; one, that it. means simply an addition of six percent to
the cash price of the cnr, charged for an extension of credit and
1he other, that it means ordinary interest at the rate of G% on
deferred installment payments. Either idea is so obscure that one
blends into the other. The uncertainty of terms ami commixture
of ideas expressed by petitioner in its advertisement hau the tendency
to mislead. General.Votors Corp., et al. Y. Federal Trade Couuni.~
.sion,114F. (2u) 33 (C.C.A.2).
Petitioner's contention that the present proceedings were not in
the interest of the public must Le rejected. The Federal Trade Commission Act was intended to afford a prHentath·e remedy, not a
eompensatory one, so that the suggestion no damage has been shown
hy the offense complained of to a purchaser of petitioner's cars or a
rompetitor is no deft>nse to the proceeding. ."'ationnl/larne.~.'J lllanu/acturers Atwwciation '"· Federal Trade Commillsion, 268 F. 70.}
(C. C. A. G).
The primary consitleration in carrying out the purpose of the
present act is the promotion and continuance of free enterprise and
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competition in interstate commerce. Installment credit in varying
forms is widely used in this country in the purchase of many types
of property und especially affects the manufacturers of automobiles .
.No one ean deny it is in the public interest in the sale on credit of
such devices to prevent the use of methods which have a tendency
and capacity to mislead the purchasing public and to unfairly dam·
nge the manufacturer's present or potential competitors and that such
practices may be restrained. In determining whether a proceeding
is in tht> public interest, the Commission exercises a broad discretion
(Federal Trade Commission v. Klesner, 280 U. S. 19, 28) and each
case must be determined upon its own facts. Federal Trade Commission v. Beech-Nut Company, 257 U. S. 441, 453. 'Vhen misleading
ndvertisements attract customers by means of deception perpetrated
by the advertiser, it is presumed that business is thereby unfairly
diverted from a competitor, who truthfully advertises his process,
method or goods. Federal Trade Commission v. lVinsted Ilosiery
Compa:ny, supra.
The advertisement in the case before us was in a concededly highly
competitive field of business and its context was susceptible of attracting to petitioner the business of those who wished to finance
the installment sales of automobiles at a simple 6% rate of interest.
'\Ve conclude that under the circumstances of the instant case, the
proceedings were in the interest of the public.
[183] Petitioner urges on us that neither the 6% plan itself, nor
its advertisement, affected the sale of automobiles by the petitioner
to its dealers 1 nor their transportation in interstate commerce, that
petitioner sells only to its dealers and that by the time its cars reach
them, wherever located, petitioner has received its payment therefor
and has no further interest therein. It urges that the 6-percent
plan and its advertising relate solely to the financing of payments
on time sales of cars sold by its dealers to their customers and are
matters with which it is not concerned, also that sales by its dealers
to its customers are purely intrastate transactions.
Advertising goes hand in hand with volume of production and
retail distribution. It operates to increase the demand for and
a\'ailability of goods and to develop quickly consumers' acceptance
of the manufactured products. ExpressM another way, it breaks
down consumers' resistance, creates consumers' acceptance, anti de·
wlops consumers' demand.
The Federal Trade Commission Act was enacted under the power
of Congress to regulate interstate and foreign commerce and by its
express terms (sec. 4) (15 U. S. C. ~\. sec. 4t) deals only with such
commerce. Interstate commerce includes intercourse for the purpose
of trade which results in the passage of property, persons or messages

I
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from within one State to within another State. All of those things
which stimulate or decrease the flow of commerce, although not di~
rectly in its stream, are essential adjuncts thereto and the Congress
has power to confer on the Federal Trade Commission their regula~
tion. Stafford v. lVallace, 258 U. S. 495, 516.
The use of advertising as an aid to the production and distribution
of goods has been recognized so long as to require only passing
notice. The economy of mass production is just as well known and
the effects of advertising may be described as mass selling without
which distribution would be lessened and a fortiori production correspondingly decreased. The present advertisement of the method
for financing the purchase of petitioner's cars on credit was an
integral part of their production and distribution.
The sale on credit of petitioner's cars by its local dealers, when
separately considered, may be intrastate in character but when the
activities of petitioner's local agencies are weighed in the light of
their relationship to the petitioner, and its financing sales of cars,
it is at once apparent that there is such a close and substantial relationship to interstate commerce that the control of such activities
is appropriate to its protection.
Petitioner urges that the case of Fedeml T-rade Commissi&n v.
Bunte Bros., Inc. (decided Feb. 17, 1941, 61 Sup. Ct. Rep. 580, 312'
U. S. 349), is decisive here. In that case the alleged unfair method
of competition was admittedly confined to activities wholly within
the State of Illinois, and the Commission claimed jurisdiction on
the ground that it had the duty to regulate intrastate activities in
order to protect interstate commerce. The court held that no such
power was implied in the act and declined to enforce the Commission's
order. The cited case is without point.
Cease and desist orders of the Commission should go no further
than reasonably necessary to correct the evil complained of and
preserve the rights of competitors and the public and we are of the
opinion that the order here did not violate this rule, but was necesflary to protect the public ngainst the species of deception alleged in
the complaint. Generalllfoto-rs Corporation v. Federal Trade Comtni8sion, supra. The Commission's findings are supported by substantial evidence. Petition denied and order of Commission affirmed.
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FEDERAL TRADE COMMISSION v. BIDDLE PURCHASING
COMPANY 1
No. 15624:
(Circuit Court of Appeals, Second Circuit. June 5, 1941)
Order adjudging respondent In contempt of court's decree of May 9, 1938,
affirming order of the Commission in Docket 3032, 25 F. T. C. 564, 577,
requiring, among other things, that respondent Biddle Purchasing Company, its officers, etc., cease and desist from receiving or accepting any fee,
etc., as brokerage or allowance in lieu thereof, etc., and from paying or
granting to any purchaser any such fee or commission received or accepted
by It in Ylolation of the provisions of Section 2(c) of the C'layton Act,
as amended by the Robinson-Patman Act; and fining said company in the
sum of $500.00 as and for such contempt!

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of
'Vashington, D. C., for the Commission.
ll!r. Gilbert H. Montague, of New York City, for respondent.
BEFORE LEARNED HAND, CHASE, AND CLARK,

Circuit Judges.

FINAL DECREE

This inatter coming on this day for hearing upon the Federal
Trade Commission's petition in aid of enforcement filed August 15,
1940 and bill of particulars filed February 18, 1911, the respondent
Biddle Purchasing Company's amended answer filed June 3, 1941,
and the stipulation executed and filed by the Federal Trade Commission and the respondent Diddle Purchasing Company on June 3,
1941, it is
Ordered, adjudged 011d decreed that:
1. The respondent Diddle Purchasing Company be and and it
hereby is found and adjudged to have violated this comt's decree of
'May 9, 1938 (affirming the cease and desist order entered against the
respondent Diddle Purchasing Company by the Federal Trade Com1
Not reported in Federal Reporter. For case before Comml~slon, aee 25 F. T. C. 564;
and for del'islon of Circuit Court of Appeals for the Second Circuit affirming said order, sell
96 F. (2d) 687, 26 F. T. C. 1511.
1
Decision of the court affirming order of the CommlsNion Is rE>ported in 06 F. (!!d) 687, 26
F. T. C. H;n. Petition for certiorari to re•·lew such dPclslon was denied by the !::upreme
Court on Oct. 17, 1938, 305 U. S. 634. Following the llllng by the Commls•lon of petition
In aid of enforcement of court'a decree affirming tbe Commlsslon'a order, the court, on
Jan. 18, 1941, In F. T. C. v. Blddl11 Purt'ha1ing Co., 117 F. (!!d) 29, 32 F. T. C. 18~0. granted
In part the Commlsslon'a motion for bill of partlculara lncldPnt to commls~lon'a anhl petltlon, and on March 13, 1941, 32 F. T. C. 1867, (not reported In Fedl'ral Rtoport('r), dPnled
the company·e motion to dlsmlsa the procl'f'dlng and granted tbe Commission'• motion to
refer the cause to the Commission aa 11peclal master, E>tc. Thereafter, and following the
filing by the company of an amendt>d answer in the Commission's proceeding against it,
court entered final decr~>e as above aet forth.

PARFUMS CORDAY, INC. V. F.EDE.RAL TRADE COM.MISSI'OX

1797

mission on July 17, 1937) by engaging in each of the several practices and consummating each of the several transactions described
and set forth in the aforesaid petition in aid of enforcement and
hill of particulars.
·
2. The respondent Biddle Purchasing Company be and it hereby
is fined the sum of Five Hundred Dollars as and for a contempt of
said decree; and the respondent Biddle Purchasing Company pay the
said sum of Five Hundred Dollars to the Clerk of this Court on or
before June 30, 194:1.
PARFUMS CORDA Y, INC. v. FEDERAL TRADE
COMMISSION 1
No. 215
(Circuit Court of Appeals, Second Circuit. June 16, 19-U)
Per curiam order affirming, on the authority of the court's decision in Fioret
Sales Co. Inc., v. Federal Trade Commis.~ion, 100 F. (2d) 358, 28 F. T. C.
1955, order of Commission In Docket 3fl30, 29 F. T. C. 10-!3, 10-!9, requiring
respondent, its officers, etc., In connf'Ctlon with offer, etc., in commerce, of
its perfumes, toilet waters and other cosmetic preparations, to cease and
desist from repres.enting, through use of term "Paris, France" or any other
terms, etc., lmllcatlve ol French or other foreign o1·lgin, that perfumes, etc.,
made or compounded in the United States are made or compounded In
France or any other foreign country, and using any French or other foreign
terms, etc., as in order in detail set forth, and subject to proviso thereof
where foreign ingredients are Included In domestically made product.

Mr. Joseph L. Hochman, of New York City,·for petitioner.
Mr. J. T. lVelch, and Mr. lV. T. [{elley, chief counsel, Federal
Trade Commission, Jfr. J!artin A. Morrison, assistant chief counsel,
Mr. S. Brogdyne Teu, Il, and Mr. James W. Nichol, all of 'Vashington, D. C., for the Commission.
Defore L. llANo, CnAsE, and CLARK, Circuit Judges.

Per Curiam.
Order affirmed on opmwn in Fioret Sales Co., Inc. v. Federal
Trade Commission, 100 F. (2d) 358 (C. C. A. 2).
1

Reported In 1:!0 F. (2d) 808.

For cose before Commission, see 29 F. T. C. 10!3.
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HERSHEY CHOCOLATE CORPORATION, PETER CAILLER
KOHLER SWISS CHOCOLATES COMPANY, INC., LAMONT, CORLISS & COMPANY, SANITARY AUTOMATIC
CANDY CORPORATION, BERLO VENDING COMPANY,
AND CONFECTION CABINET CORPORATION v. FEDERAL TRADE COMMISSION 1
No. 7103

(Circuit Court of Appeals, Thil'd Circuit. June 30, 1941)
FINDINGS OF COMMISSION-\VHERE SuPPORTED BY EVIDENCE.

The findings of tbe Federal Trade Commission are conclusi>e if suxr
ported by the evidence. Federal Trade Commission Act, S!:'C. 5 (c), 15
U. S. C. A. sec. 45 (c).
UNFAIR METHODS OF COMPETI'I'IO!'i-CONCERT OF ACTION-DEALING ON ExCLUSIVE
AND TYING
OPERATORS.

BASIS-CANDY

B.\R

MANl.iFACTlTRERS

AND

VENDING

1\IACHIN!Il

An arrangement between canrly bar manufacturers and <>ertain operators
of vending macbjnes under which sale of candy bars suitable for vending
machine trade was restricted to such operators, which cut off competitors'
som-ee of sup[969]ply, constituted "unfair competition" which was proper
subject of order of Federal Trade Commission.
UNFAIR METHODS OF COMPETITION--CONCERT OF ACTION-DEALING ON EXCLUSIVE
AND TYII"G llASIS-WHEREl UNDULY RESTRICTIVE OR ?IJONOPOUSTIC EFFFCT.

An arrangement between manufacturers and distributors which tends
unduly to binder competitors or create a monopoly is unlawful.
PUBLIC

INTEREST-COMPETITORS'

SOURCES

OF

SUPPLY-\VHERE

MONOPOLISTIC

TENDENCY IN RESPECT OF.

The making avallable to all competitors of commodities essential to
open competition in the industry, thereby insuring a free and unobstructed
11ow of such commodities from manufacturer to consumer Is in the "public
interest" and any tendency to create a monopoly may become subject of an
order of the Federal Trade Commission.
CEASE

AND

DESIST

ORDERS-PUBLIC INTEREST-CONCERT

OF

A<'TION-DE.\LING

ON EXCLL"SIVE AND TYING BASIS-CANDY BAR r.IANl.iFACTURt:RES AND VENDING
MACHINE OPERATORs-WHERE ARRAI"OEMENT B!!."TWEEN 1\lANUFACTURER OF LEADDIG VENDING MACHINE BARS AND THREE LARGEST OPERATORS, AND COMPETITORS
AND CUSTOMER8 HAMPERED AND CUT OFF.

Where result of an arrangement, under which manufacturers of candy
b11rs which enjoyed a greater consumer demand than any competing brands
furnll'ihed bars suitable for wnding maehlne trade only to the three
largest operators of vending machines, had effect of mnklng it diffilcult
for operators' competitors to comluct thrlr business becau~e of Inability to
obtain bars at profitable prices, and the competitors' customers desiring
to purchase the burs were depri>ed of opportunity to do so, an order of
the Federal Trude Commission was appropriate, on ground that the "public interest" was Jnvolved.
1

Reported In 121 F. (2d) 968. For case bt>for• Commission, •e~ 28 F. T. C. 10117.
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CEASE AND DESIST 0RDERS-AI'PELLATE PROCEDl'RE AND PROCEEDINGS-PETITIONS
FOR REVIEW-FULL AND FAIR HEARING-PROFFER OF PROOF AND CROSs-Ex.unNATION-UEJECTION AND UESTRICTION OF-,VHERE OBJECTIONS NOT SEASONABLY
TAKEN.
Whei'e petitioners who sought review of order of Federal Trade Commission failed to avail themselves of remedy provided by the provision of
the Federal Trade Commission Act relating to review of au or,der and
rehearb1g, petitioners could not raise contention that they were deprived
of full and fair hearing because of striking from record of proffer of
proof and restriction on cross-exnminatlon of certain witnesses.
CEASE AND DESIST 0RDERS-l\IETHODS, ACTS AND PRACTICES-ABANDONMEKT-lF
SHORTLY PRIOR TO CoMPLAINT.
Alleged fact that unfair trade practices which were subject of order of
the Federal Trade Commission were discontinued shortly before complaint
was issued did not preclude the Commission from entering the order.
CEASE AND DESIST
IN CoMPLAINT.

0RDERS~SCOPE-IF

CERTAIN ITEMS EMBRACED NOT l!'!CLlJDED

An order of the Federal Tt'ade Commission was not invalid because it
referred to unfair practices in connection with l"Prtain itfms which were
not Included in the complaint, since the Commission's power was not
limited to the enjoining of unfair acts of competitors only ns evidenced
in the past.
CEASE AND DESIST ORDERS-PARTIES-PARTICIPATION AS TEST OF BINDING EFFECT
ON-WHERE PARTY PARTICIPANT AS PRINCIPAL OF EXCL"l"SIVE SELLING AGENT.
An order entered by the Federal Trade Commh;sion was binding on all
pnrties who participated In t11e unfair trade practices Involved, including
a party whose participntion occurred through its exclusive selling agent.

(The syllabus, with substituted captions, is taken from
121 F. (2d) 968)
On petition for review of order of Commission, order affirmed, etc.
Nr. Bernard G. Segal, of Philadelphia, Pa. (Mr. Wm. A. Schnader,
1\Ir. Howard S.l\Idiorris, and Schnader & Lewis, all of Philadelphia,
Pa., on the brief), for petitioner Berlo Vending Co.
ll/1·. Sol. A. Rosenblatt, and ll!r. William B. Jafle, both of New
York City (1\Ir. Herman S. Rosenblatt, of Ne"\v York City, on the
brief), for petitioner Sanitary Automatic Candy Corp.
Mr. M. Robert Sturrnan, of Chicago, Ill., for Confection Cabinet
Corp.
Mr. James lV. Reynolds, of Harrisburg, Pa. (1\Ir. 'Vellington S.
Crouse, on the brief), for Hershey Chocolate Corp .
.1/ r. Or01wenor Calkins, of Boston, )Ias_s., for Kohler Swiss Chocolates Co. and another.
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J!r. John Darsey, of Washington, D. C. (l\Ir. '\V. T. Kelley, chief
counsel, Federal Trade Commission, and Mr. Joseph J. Smith, [970]
Jr., on the brief), for the Commission.
Before

MARis, CLARK,

and Goonmcu, Circuit Judges.

CLARK, Circuit Judge:
The Federal Trade Commission finds that two of the petitioners,
Hershey Chocolate Corp., and Peter Cailler Kohler Swiss Chocolate
Co., are manufacturers of chocolate bars which enjoy a greater consumer demand than any competing brands. By contract the petitioners' sale of these bars in a size suitable for the vending machine
trade was restricted to the three largest operators of vending machines, Sanitary Automatic Candy Corp., Berlo Vending Co. and
Confection Cabinet Corp. This limitation in the selection of retail
outlets is found to continue even after the expiration of the contract.
Its effect is held to unfairly injure the competitors of the three chosen
vending machine operators and to deprive the public to some extent
of their most popular chocolate bars. The Commission further finds
that the agreement and understanding which succeeded it was a practice which unduly restricted competition and tended to create a
monopoly. It therefore ordered the two chocolate manufacturers,
the sales agent of one, and the three vending machine companies,
to cease and desist the continuance of the unfair methods of competition implicit in the agreement and understanding.
The six companies at whom the order was directed 1 have raised
numerous objections to the findings and order. These objections
seem to us to go to the weight of the evidence and to the inferences
to be drawn therefrom. The petitioners have, in fact, worked at
cross purposes. Hershey contends that its practices are not harmful
because "there were thirty or forty other companies in the United
States .similarly engaged with 'Hershey' and 'Kohler' in the manufacture of chocolate candy products and many made solid chocolate
bars suitable for vending machine use", whereas Kohler refutes this
and objects to a lack of proof of substantial competition, claiming
that Lamont and Hershey have but one competitor in this field.
The findings are conclusive upon us if supported by evidence.2
This e\·idence discloses that the limitation and selection of retail
1 II~rshey l'borolate Corp., I'Pter Calller Kobler Swiss Cho<'olate Co., Lamont, C'orliMB .l
Co., Sanitary Automatic Candy Corp., Rerlo YPnrllnJt Co., and C'onfectlnn C11blnPt Corp.
• F. T. C. v. CNrtu Publiohino Co., 260 U. S. 508: F. T. C. v• .dlooma Lumber Co., !!01
U. S. 67; F. T. C. v. Standard Edut'atlon 8odd1J, 30:! U. S. 112: Mlntf"r v. F. T. C., 102 F.
(:!d) 60. Sf.'~ DllniPlB, Jndl<'lal Re,·lew of The Fact Jo'lndinga of ThP FedPral Tra<le ('ommlsBion, H Washington Law Re\"lf>w 31; ConcluslvPnf>BII of Findings of Fact By 1-"Pdl'ral Commission. ~ l'nh·erslty of Chicago Law Re,·lew 4!1~; Hankin, ConclnslveneHs of The Fedl'ral
Tr11<1e Comruls~lon'1 Findings of Fa<'t, 23 !\!lt'blgan Law Re,·IPW 2:!3; l!orriMon. Judicial
RPvlew of Findings of Fact Found by The Federal Trade Commission, 4 Tulane Law
Review 638.
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outlets was brought about by an agreement between Lamont and the
three vending machine operators. This agreement provided that the
sale of Kohler chocolate bars for use in vending machines be restricted to the three largest operators of those machines. The nineteen other vending machine companies which formerly purchased
KohlPr products were notified that the manufacture of vending machine bars was discontinued. To keep the trade of the three largest
vendors, Hershey was forced into a similar arrangement. Even after
the termination of the exclusive distributor contracts neither Hershey
nor Lamont, with a single exception, offered to sell to any other
vending machine company a solid chocolate bar equal in size and
weight to and at a price as low as the size, weight and price of the
items sold to the three largest operators. This was clearly a cutting
off of a competitor's source. This was unfair competition even underthe National Industrial Recovery Act Codes. 8 The analogous situation of boycotts by wholesalers of certain retailers who violate trade
provisions have been held unfair competition.' A scheme like the
one be[97l]fore us is unlawful where it tends unduly to hinder
competitors or create a monopoly:
The dogma ha~ bPen that the Commission Is not a cenl'or of bnslne>:s morals,
but that the practice must be characteriz«:>d by deception, bad faith, fraud or
oppression, or must be ngaiust public IJOlicy because of its dauge1·ous tendency
to hinder competition unduly or to create monopoly.
Unfair Competition-Unfair Methods of Competition Within the Federal
Trade Commission Act, 82 Unin•rsity of Penn;:ylvania Law Review 66-l, 663.3

The petitioners make three additional arguments. They assert
that the proceeding is not in the public interest, that they were deprived of a full and fair hearing, and that the iloard's jurisdiction
had ended. As authority for their first point, they cite F. T. 0. v.
lllesner. 0 This case holds that the Commission has no jurisdiction
where the public interest is not specific and substantial.T But the
1
F. T. C. v. ll'ullace, 75 F. {2d) 733; noted In Trade-Regulatlon-t"nfair Trade PractlcesBoYl•ott of St'llers to "lrrrgular" Dealers-Conllict of Cease and Desist Order With Code,
3;; f'olumbln Law RPvlew 465.
'Fa•hion Orlolnators' Guild of America v. F. T. C., 312 U. S. 457, filed March 3, 1911; noted
In Trade fipgulatlon-Bo~·cott By Business Group Ht•ld lllPJ:&l I'Pr Se, 41 Columbia Law
lte\'iew !141; "'"e Trade R~.>~:ulatlon-Feder,tl Trade Commission .\ct-l'nfalr Methode or
Competition-Boycott by ~lanufucturers' Trade As~ocintlon to 8upprr~s 8tyle l'lrary, 8
G<•orgo \\'nsl1lngton Law Re,·Jcw 1122; Handler, Unfair Competition, 21 Iowa Law ne,·lew
175, 20:! et seq.
1
f'. T. C. v. Raladarn, 2"13 U. S. 643; F. T. C. v. Paramount J'amou1 La•kll Cot"J)., 57 F.
( 2<1) 1 :i2: liP<"IHion erltl<-lzPd In Trade·lllarka-Trade !'\amPs an•l l'nfnlr CompptJr lont'ntalr l'ra<•tl<-PH, 1 O;•orge WnRhln~:ton Law fip,·lpw 136: ~·>eo llftndler, l'nfalr ('nmllt'tltlou,
21 lowo1 Law Re,·l••w 1711, 21'11 ; llend1•rson, 'J!Je l<"l'deral Trade Commlsglon 24~>-326.
I

2HO

u. s.

19.

'The commPntnton have not agr('('ll with the rationale or tbls dPclslon. 81'1.' l'uhllc Int~reHt ... 1 A Jurl•tllctlonnl Hl'<JUirPml'nt l'n<l<'r ~Pelion ~ of the Fl'dPral Tratle Cuu rul>~~~l"n
A<'t, 4:1 llar•·ard I.aw Hl'\'IPW 2~11; Trade RP~:ulatlon-llt>grt>e of l'ublle lnlt'rPNt Rec,ulrl'tl to
Ye•t FeuPrnl Trnclt> CommiHHion With JuriMIIII'tlon In CaRPI of Trade Name ~Jmuhltloo, 30
Colum!Jin I.nw Re\·lew 2i0.
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decision merely makes the point that the Commission cannot decide
private quarrels between competitors. There can be no question
about public interest where there is a clear· tendency 'to monopoly.
The making available to all competitors of commodities essential to
open competition in the industry and thereby insuring a free and
unobstructed flow of such commodities from the manufacturer to the
consumer is certainly in the public interest. Under the exclusive
distributor arrangements competitors of the three largest vending
machine operators had difficulty in conducting their business because
of their inability to obtain Hershey and Kohler products at profitable
prices. Their customers desiring to purchase Hershey and Kohler
products have been deprived of an opportunity to do so.
An alleged striking from the record of a proffer of proof and an
alleged restriction on the cross-examination of certain witnesses are
the hases for the claim that the petitioners were deprived of a full
and fair hearing. E,·en if these contentions had merit, they cannot
now be raised since the petitioners have failed to avail themselves
of the remedy provided by section 5 (c) of the Federal Trade
Commission Act. 8
Finally the petitioners contend that the order is invalid in that
the practices ordered ceased were discontinued shortly before the complaint was issued, and in that the order refers to unfair practices in
connection with sewral confectionary items whereas the complaint
was limited to one item. The Commission would have no power at all
if it lost jurisdiction every time a competitor halted an unfair practice just as the Commission was about to act. The practice may have
been discontinued but without the Commission's order it could be
immediately resumed. 9 Likewise the Commission's power would be
limited indeed if it were restricted to enjoining unfair acts of competitors only as evidenced in the past. To be of any value the order
must proscribe the method of unfair competition as well as the specific [972] acts by which it has been manifested. In no other "·ay
could the Commission fulfill its remedial function. 10 The order is
binding upon all petitioners, even Kohler whose participation in
the arrangement occurred through Lamont, its exclusive selling agent.
The order of the Federal Trade Commission is affirmed. A decree
enforcing it will be entered.
1

15 U. S.C. A. I 45 (c); Californ1a Lvmbermen'• Council v. F. T. C., 115 F. (2d) 178:
Con.•olidot~d Ed/Jiora Co. v. N. L. R. B., 305 U. S. 107.
Searw Roebuck d Co. v. F. T. c., 258 Fed. 307; Foz Film Corp. v. F. T. C., 206 Fed. 3153;
Fairyfoot Produrt• Co. v. F. T. C., SO F. (2d) 684; Dr. W. B. Caldwell, Inc. v. F. T. C.,

lee
1

111 F. (2<1) f!09.
10
We• tern Meat Co. v. F. T. C., 4 F. (2d) 223, 224. The 11tatute ls not llmlted to the
prpn•ntlon or ~P"<'IIIt'd act11, but Is aimed at prohibiting "unfair methods of competition,"
15 U. S. C. A. I 45.
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PERMA-l\IAID CO~IPANY, INC. v. FEDERAL TRADE
COMMISSION 1

No. 8516
(Circuit Court of Appeals, Sixth Circuit. June 25, 1941)
FINDINGS OF CO:\I!IliSSION-\VHERE BASED ON STIPULHION, CHIEFLY-EFFECT.

The findings of the Federal Trnoe Commission in a pt·oeeeding for prevention of unfair mPthod'l of competition, based almost entit·ely upon stipulation, were conclusive. Federal Trade Commission Act, sec. 5, 15 U. S.C. A.
sec. 45.
CEASE AND DESIST ORDERS-DISPARAGEMENT AND ~!ISREPRESENTATION OF CoMPETITIVE

l'RODUCT-SALESMEN's

FALSE

AMONG COMPETITORS THOSE \VHO

HEPRESENTATIONS-"'HERE

I;.'I;CLUllED

Do NoT ENG-\GE IN SUCH PRACTICE, AND

TENDENCY TO INDUCE PURCHASE BY PURUO THEREBY-STAINLESS STEEL AND
ALU:.UNUM COOKI:"'G UTENSILS.

Findings of the Federal Trude Commission that :;;alesmen for cot·poration
which sold and distributed stainless steel cooking utensils made false
representations that food prepared or kept in aluminum utensils was
detrimental to health, that there were among the corporation's competitors,
distributors of uten:;;ils who did not make false !!tatenwnts concerning prodnets of their competitors and that rept·esentations made by salesmen bad
tendency to Induce public to purchase corporation's utensil~. were sufficient
to support cease and desist onler entet·ed against corporation.
CEASE AND DESIST ORDERS-DISPARAGEMENT AND JI.IISREPRESENTATION OF COMPETITIVE PRODUCT--SALESMEN'S FALSE HEPRESENTATIONS-lF PREVENTIVE 1-:FFORTS

THERETOFORE DIRECTED AGAINST BY EMPLOYER-SELLER, AnSENT SHOWING ACTION
PRIOR TO CoMPLAINT OR SUCCESS THEREOF-STAINU:ss STEEL AND ALUMINUM
COOKING UTENSILS.

Where Federal Trade Commission found that salesnwn for c01·poration
which sold and distributed stainless steel cooking utensils made false representations concerning effect of cooking food in aluminum utensils, finding of
commission that corporation forhade its salesmen to mnke such rt>presentations, and for more than a year had on every oecas!on whPI"e a violation
of Its Instructions had bPPn cal!Ptl to Its attention pPnnlilwtl its salesnwn,
did not require setting aside of cPUSI' and desist order entrred against <'orporation, in absen<'e of finding showing tbnt corporation mndP any nttPmpt to.
prevent unlawful praetirPs prior to filing of complaint or of conclusive
showing that l'ffort mude b~· corpomtion to pt·ev£'nt the prnetiees was
successful.
liiETHolls,

AcTs

\Vut:TIIF.R

AND

PR.\CTICI·.s-AsA:-oDoNMt:NT--\VHERE

Co:nnon:nsY THt:llf:IIY

AFn.R

C"o~PLAl:-i'T

1\loOT.

AhantlonmPnt of unfnir traiiP prartlrt>s after eomplnint was filt>tl by
FPdPral TrntlP C'ommfsslon wonltl not rendt•r eontrl1\"ersy ''moot", en•n If
ahantlonnwnt was dt>arly !;hown.
• RPpnrt<'d In 121 F. (2d) 282.

For case berore Commission,

11'11

29 F. T. C. 1403.
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l!NFAIB METHODS oF CoMPETITION-ABANDONMENT-.:coM:MISSION DUTY.

The duty of Federal Trade Commission to prevent use ot unfair method
of competition in commerce is not diseharged by abandoning complaint upon
a showing that unlawful practices have been discontinued, since such
showing constitutes no guaranty that they will not be resumed and the law
prescribes only one etiectlve method by whieh commission may discharge
its duty, that is, by issuance of appropriate eease and desist order.

(The syllabus, with substituted captions, is taken from 121 F. (2d)
282)
On petition to review order of Commission, directing petitioner
to cease and desist from making certain representations, wherein
the Commission sought the enforcement of the order, [283] petition
to review denied and appropriate decree to be entered affirming the
order and decreeing its enforcement.
.Ur. T. R.Iserman, of New York City (Larkin, Rathbone & Perry,
of New York City, and Maxwell & Ramsey, of Cincinnati, 0., on the
brief), for petitioner.
Mr. Martin A. Morrison, of 'Vashington, D. C. (Mr. ,V. T. Kelley,
1\!r. Martin A. Morrison, 1\!r. S. Brogdyne Teu, II, and 1\!r. James W.
Xichol, all of 'Vashington, D. C., on the brief), for the Commission.
Before HicKs, ALLEY, and HAMILTON, Circuit Judges.
HicKs, OirC'Ilit' Judge:
Petition by the Penna-Maid Co., Inc., to review an order of the
Federal Trade Commission directing it to cease and desist from,1. Representing that food prPpared or kept in aluminum utensils Is detrimental to the user thereof;
2. Representing that the preparation of food in aluminum utensils causes
the formation of poisons;
3. Representing that the consumption of food prepared or kept in aluminum
utensils will cause ulcers, cancers, cuncerous growths and various other ailments, atlllctlons and diseuses.

The Commission seeks the enforcement of the order.
The order is based upon findings from the evidence and upon a
stipulation of the parties. In substance the findings are that petitioner, a corporation, has its principal place of business in Cincinnati,
Ohio; that it is a subsidiary of the Electric Auto-Lite Co. and the
selling ngent and distributor of stainless steel cooking utensils manufactured by that company; that it has offices in various cities of the
country and employs nbout thrE'e hundrE.'d snlesmen who work therefrom and obtain orders for the purchase of cooking utensils in house
to house canvassing; that utensils so ordered have been delivered by
petitioner from Cincinnati to the purchasers in other states; that petitioner for more than one year prior to December 13, 1937, the date
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of its answer to the complaint, has been thus engaged in interstate
commerce; that in the sale of such utensils it is, and has been, engaged in substantial competition with other individuals, firms and
corporations, who are and haYe been engaged in the business of manufacturing, selling and distributing in interstate commerce cooking
utensils made from ·steel and other metal or materials; that petitioner's agents and salesmen have exhibited samples of its products to
prospective purchasers and for the purpose of inducing the purchase
of its products, have, upon their own initiative, made false, misleading and unfairly disparaging statements and representations with respect to the danger from the use of aluminum in the manufacture of
kitchen utensils and the dire effects produced by aluminum materials
upon foods prepared therein; that these false and misleading statements have been made in pamphlets, leaflets and circulars, and in
sales talk to prospective purchasers. The Commission found the
following to be typical vf the various statements and representations
lllacle by petitioner's salesmen to would-be purchasers:
(1) Scientific Information pertaining to the Ingestion of aluminum compounds
Is now available. With all the Go,·ermnental reports of the deleterious elfects
Of this metal before us, surely we should heed the warnings 'fl"hen we consider
the fact that many millions of dollars worth of aluminum is used for tht>
Durpose of cooking and storing foods thl'Oughout the Vnited States.
(2) The metal is soft aiHl forms various poisons with the foods with whicll
It is iu contact.
(3) There Is no objection to the use of this metal for casket purposes {)r as
11 Inot·tlant in the dye which Is used to color the clothing which covers a corpse.
(4) The manufacturers of dyes state In their literature that we should NOT
Uo our dyeing In alumlnum-The1·e is a reason.
(5) The substance Is used for tanning bltles, wnll paper sizing, etc. It is
the principal metnl base usl'd in making bricks, sewer pipe and road building
lllatet·ials. • • •
(6) Doll some of your drinking water In an aluminum dish for one-half hour,
llour in a clear glass can and after cooling sewral hours note the white fl'athery
Substance In the bottom of the can. This is the polson dissolved from the utensil
''•hich readily combines with other chemicals forming aluminum compoun1ls, some
ot these are: Aluminum act.>tate, chloride of aluminum, aluminum phoRphate,
aluminum sulphate. A host of other potent poisons art• manufactur·ed during the
0 l'dinnry [284] process of cooldug foods In aluminum dishes. These are formed
lltcorlling to the kin<l of foo<l cooked therein.
(7) Did you ever find maggots In your aluminum pans? Do you know that
8 Ueh puns may be full of the most deadly bnctPrla known to s('[enee?
(8) Almost uaily you read In the prPss of bumlretls being polsone<l by eutlng
food cooked in aluminum. Do you know how such poisonings oecur? If you
do not, this circular will tell Yl>U.
(9) It bas ft'€'lJUI'Iltly hapl~t•nt•li that saut.>rkraut has Paten holes completE'IY
tht·ou~:h the aluminum kettlt•s In wlllth It wns pr·e{mrl'd.
UO) Vegetables that are t•tu•kl'd with so<la and suit will produce similar
rl'suJts.
( 11) Corned bt>ef corrodl's most aluminum utensils. • • •

4:J::ill26°

42

\'01. 33--1 u
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The Commission further found that these statements and representations have served as representations that food prepared or kept
in aluminum utensils was detrimental to health and caused formation
of poisons and that the consumption of such food would cause ulcers,
cancers, cancerous growths and other ailments, afflictions and diseases.
It found that aluminum has for many years been used in the
manufacture of cooking utensils and has been found to be satisfactory;
that the consumption of food prepared or kept in aluminum kitchen
utensils will not cause ulcers, cancers, cancerous growths or other
ailments or diseases and that the preparation of food in aluminum
utensils does not cause the formation of poison.
It further found that there are among the competitors of petitioner
distributors of similar utensils made from aluminum, steel and other
materials who do not falsely represent their products or make false
and disparaging statements concerning the products of their competitors; that the false, misleading and unfairly disparaging representations made by petitioner's salesmen had the tendency to, and did,
mislead and deceive a substantial number of persons, to whom they
were made, into erroneously believing that aluminum cooking utensils
are harmful and dangerous, thus inducing them to purchase petitioner's utensils instead of those of its competitors.
These findings based almost entirely upon stipulation are conclusire [Federal Trade Commission Act, Sec. 5] and sufficient to support the cease and desist order unless the order is completely negatived
and destroyed by certain other findings upon which petitioner relies,
i. e., the Commission found from the stipulation that the false and
misleading statements and representations made in the pamphlets,
leaflets and circular heretofore referred to were not pr-inted, obtained
or paid for by petitioner but were obtained and paid for by its agents
and representatives from persons having no connection with or interest in petitioner's business. However, petitioner agrees that the acts
of its agents were within the scope of their employment and that it
must assume full responsibility therefor.
The Commission further found that upon discovering that certain
of its agents had made the statements and representations and bad
distributed the pamphlets and other literature referred to, petitioner
forbade them to make such statements and representations or to distribute such literature; and for more than one year had on everY
occasion, where a violation of its instructions had been called to it;;
attention, discharged or otherwise penalized its agents for violating
its orders.
These findings afford no warrant for setting asi(le the cease and
desist order. They do not show that petitioner made any attempt
to prevent the unlawful practices prior to the filing of the complaint
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on November 20, HJ37. They do not conclusively show that any effort
at any time made by it to prevent the practices was successful. Moreover, an abandonment of the practices, even if clearly shown, does
not render the controversy moot. Such is the latest pronouncement
of the Supreme Court. Fedeml T-rade Commission v. Goodyear Tire
& Rubber Co., 304 U. S. 257, 260. It is the duty of the Commission
[Sec. 5 of Federal Trade Commission Act] "to pre1-•ent persons, partnerships or corporations from using unfair methods of competition
in commerce and unfair or deceptive acts or practices in commerce.l'
[Italics ours.]
This duty is not discharged by abandoning the complaint upon a
showing, not clearly made here, that the unlaw~ul practices have been
discontinued. Such showing constitutes no guaranty that they will
not be resumed. See Fed. Tr. Commission v. lVallace, 75 F. (2d)
733, 738 (C. C. A. 8). The law prescribes one effective method, and
one only, by which the Commission [285] may discharge its duty,
i.e., the issuance of an appropriate cease and desist order. The order
in no wise injures petitioner and will be an effective aid to it in its
efforts to put a stop to the unfair practices.
The petition to review is denied and an appropriate decree will
be entered affirming the order and decreeing its enforcement.
PEP ITOYS-MANNY, MOE & JACK, INC. v. FEDERAL
TRADE COMMISSION 1
No. 7613
(Circuit Court of Appeals, Third Circuit. June 30, 1941)
FEDERAL TRADF. Co:.nussroN ACT-SECTIO:S

5-Pnoct~DURE--Pt·nLIC, RATHER THAN

l'RLVATE, INTEREST AS UNDERLYING

The procedure In the Federal Trntle Commission Act is prescriued in tb~
public intere~t ns distinguishe<l from provisions intended to afford rcmedir>s
to private persons. Federnl Tl'llde Commission Act, sec. 5, 15 U. S. C. A.
sec. 45.
'VNFAm l\IETHODS OF COMPF.TITION-\VHETHER EQUIVALENT TO UNFAIR COMPETI·
TION, MERELY.

Under the Fe<l!'rol Trade Commission Act ns originally enacted, the expt·es>:lon "unfair methods of compPtition in comm!'rce are hereby declared
unlawful" was lnteHllt>d to have a uroader meaning than [159] "unfair
competl tlon."
lJNFAIB 1\IETHODS OF ('oMPr.'J'lTION AND UNFAIR 08 Dt:CEPTI\'E Al TS OR l'IIAC11CF.S
-\VHE!!."LF.R·LEA AMENDlii!:NT-lNTt:NT-COMPETITI\"E J'ROCEDl:RAL llEQt"IREMENT
THU!ETot'Ol!E SET l"P--EHECT.

Un<lrr the Wherll'r-Lea Act provision that unfair methods of com{l{'tltlon
ln commPn'P, and unfair or dPcrpth·e nets or prnetlces In commerce, are here1

U~ported In 122 F. (2d) l:i8.

For ca•e before l'ommlssloo, lte 31 F. T. C. 973.
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by declared unlawful, the !allure to mention competition In the later phrase
manifests a legislative Intent to remove the procedural requirements set
up by a prior decision of the Supreme Court, and the Federal Trade Com·
mission may now center Its attention on the direct protection ot the consumer. Federal Trade Commission Act, sec. 5, 15 U. S. C. A. sec 45, us
amended.
1\IETHODS, ACTS, AND PRACTICES-TRADE AND PRODUCT NAMES-APPROPRIATION AND
USE OF EXTENSIVELY ADVERTISED, TO LESSEN OR INJURE COMPETITIVE BUSINESSRADIOS.

Where seller ot radios in interstate commerce took an extensively advertised name used by others and placed It upon seller's receiving sets, and
name was selected because of contemplated advantage to seller by lessening
or Injuring business of present or potential rivals, the Federal Trade Com·
mission, provided there was a specific and substantial public Interest, coultl
protect competitors against such methods of seller, or consumers against
such practices.
METHODS,

ACTS,

AND

PRACTICES.!._TRADI!: AND

AND USE OF EXTENSIVELY ADVERTISED,

PRODUCT

To LESSEN

NAMEB--APPROPRUTION
OR INJURE COMPETITIVt

BUSINESS-USE "REMING'ION" BY SELLER OF RADIOS-WHETHER UNFAIR 1\ll!!rHOD,
ETC.-UNINTENDED AND l'NWITTINO PeRCHASE OF AVERAGE BUYER AS THEREBY
INDUCED, AND Pt.:BLIC INTEREST AS CRITERIA, RATHER THAN DECEPTIVE INTENT
OR ACTUAL DECEPTION.

In determining whether Eeiler of radios In Interstate commerce under
the name "Remington" was guilty of unfair methods of competition and
unfair or deceptive practices In commerce In violation of Federal Traue
Commission Act, the test was whether natural and probable result of
seller's use of "Remington," made the average purchaser, unwittingly,
under ordinary conditions, purchase that which he did not intend to
buy, and a deliberate effort to deceive was not necessary nor was tile
Commission bound to find actual deception or that any competitor of sener
had been damaged, but Commission was bound to find a specific and
substantial public interest involved.
METHODS, ACTS, AND PRACTICES-TRADE AND PRODUCT NAMES-APPROPRIATION
AND USE OF EXTENSIVELY ADVERTISED,

To LESSEN OR INJURE COMPETITIVE

llUSDIESs-UsF. "REM!NGT0:-1" BY SELLER OF RADIOS-,VHETHER UNFAIR l\IETBOI>o
ETc., A!\"D PuBLIC INTEREST-,VHERE LARGE NUMBF.R OF PL'RCHASES THERED\'
EFFECTF.D BY UNADVH!I'..""D PUBLIC.

Evidence that seller, which sold radios In competition with others Ill
Interstate commerce, had adopted the name "Remington," which hll 0
been used by others in business, for use on radios, and that as result
thereof purchasers of 5,800 radios from 1fl35 to 1939 might have beeii
deceived Into purchasing an article which they might not have purchased
If correctly Informed as to its origin, warranted conclusion that IJUt'·
chasing public had a "specific and substantial interest" In protectil'n nguln~t
dC(:eptlon practiced by seller and that seller's acts constituted "unfair
methods of competition In commeree", and "unfair or decpptfve act!t or
practices In commerce'' within Federal Tra1le C'ommis~:~ion Alt.
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(The syllabus, with substituted captions, is taken from 122 F.
(2d) 158)
On petition to review and set aside an order of the Commission,
order affirmed and decree enforcing it entered.
Mr. Edward A. [(elly, of Philadelphia, Pa. (.Mr. Edward A. Kelly,
of Philadelphia, Pa., on the brief), for petitioner.
:Air.llfartin A. 11/orrison, of ·washington, D. C. (1\Ir. 1V. T. Kelley,
~hief counsel, Federal Trade Commission, and l\Ir. Carrel F. Rhodes
and .Mr. James 1V. Nichol, special attorneys, all of Washington,
D. C., on the brief), for the Commission.
Before
Judge.

MARIS

and JONES, Circuit Judges, and 1VALKER, District

District Judge:
The petitioner 1 is charged with unfair methods of competition in
?ommerce and unfair or deceptive acts or practices in [160] commerce
ln violation of the Federal Trade Commissio)l Act. 2 It is a Pennsylvania corporation and for a number of years prior to the cease
~nd desist order of the Federal Trade Commission,8 it engaged in
the sale of radios, radio tubes, other radio parts, and automobile
accessories through 52 stores operated by it and located in 7 of the
States of the United States and in the District of Columbia.
In the conduct of its business petitioner adopted certain brands
for a number of its products and in connection therewith obtained
~harters of incorporation under different titles, included among
Which was 1Vindsor-Lloyd Products, Inc. The 1Vindsor-Lloyd Prodllcts, Inc., was incorporated under the laws of the State of Delaware
and thereafter caused to be registered in the United States Patent
Office a certain trade-mark, to wit, "Remington," and in its statelhent to the United States Patent Office it said that the trade-mark
had been adopted and used for radio receiving sets and radio tubes,
electrical appliances, machines, and supplies. Petitioner entered into
~Qntracts with manufacturing companies for the manufacture of
radio receiving sets to be sold exclusively by it, and to said sets it
attached name plates which bore the name "Remington," the name
or part of the name of a number of corporations transacting and
doing business in the United States which are and have been favor~bly known to the purchasing public and which are ~nd have been
ong established in various industries. Some of these, and we n<'ed
WALKER,

-----1

11 l'ep Bon-Manny, )loe and Jack, Joe., hereinafter rt>ferred to
OYa.

:Title 1:! U. 8. C. A. 45.
Hereinafter referred to

81

Commission.

81

petitioner or l'ep
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name only Remington Rand, Inc., and Remington Arms, use the name
"Remington" as a trade name, mark, or brand for the products
manufactured and sold b:v them.
The aforesaid radios were transp,orted to the purchasers ther(:of
in States other than the State where the shipment originated, and in
the course and conduct of said business, petitioner was in substantial
competition with corporations, firms, and individuals engaged in the
sale and transportation of radios in commerce among and between
the various States of the United States and in the District of
Columbia.
The Commission concluded that the said acts and practices of Pep·
Boys were to the prejudice and injury of the public and petitioner's
competitors and constituted unfair methods of competition in commerce and unfair or c.leceptive acts or practices in commerce within
the intent and meaning of the Federal Trade Commission Act.
In 1914 the state of affairs with regard to the combatting of unlawful restraint of trade was unsatisfactory, and Congress yielding to
continual demands offered as remedies the Federal Trac.le Commission
Act 4 and the Clayton.. Act.~ The procedure in the Federal Trade·
Commission Act is prescribed in the public interest as distinguished
from provisions intendec.l to afford remec.lies to private persons. 0 As·
enacted, section 5 7 provided: •'Unfair methods of competition in
commerce are declared unlawful." This expression, new in the laWt
was intended to han a broader meaning than "unfair competition"·
and it was to be determinec.l in particular instances upon evidence
in the light of particular competitive conditions and of what is found
to be specific and substantial public interest. 8 'Vhen the Supreme·
Court was required to pass thereon in Fede1•al Trade Comlfilission "·
Rala..d<J;m Oo.,9 it emphasized competition anc.l minimized. public interest, by holding there must be a find.ing or evidence from which
the conclusion legitimately can be drawn, that the unfair methods:
of competition substantially injure or tend to injure the business of
a competitor or of competitors generally whether legitimate or not.
It is said the decision provoked. serious criticism in many quarters
because it left the consumer virtually unprotected. by weakening if
not actually nullifying the powers expressly delegated to the Com10
mission for the protection of the public and the consunWI'·
'Title 1:5 U. S. C. A. 43.
Title 1:5 U. S. C. A. 12.
1 Amalgamated Utllitv Worl:era, et al. v. Conaolidated Edison Co. of N. Y. Inc., et al.,
U. S. 261, 268, 60 S. Ct. 1161, 11611; Federal Trade Commission v. Klesner, 280 U. S. 19, 2 "
::;o s. Ct. 1, 3.
'38 Stat. il9, 1:; 1". S. C. A. 4:5.
B A. L.A. Schechter Po~try Carp. et al. v. U. 8., ::!9:;, U. S. 4!l;;, r.;; R Ct. 837.
'283 U. 8. 643, Ill 8. Ct. liST.
MDerenberr. Trade·mark Protection ud t:nfalr Trading (1936) Jlllgt>B172, 173.
I

so:
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·whether or not the criticism was justified [161] is now immaterial
becanse Federal Trade Covvmission v. Royal21filling Co., et az.u and
Federal Trade Commission v. Algoma Lumber Oo.u paved the way
for Federal Trade Commission v. R. F. Keppel & Bros., lnc., 18
wherein the court recognized the Commission's jurisdiction in cases
of unfair trading regardless of whether or not it is the public in general or a particular class of competitors whose interest demands the
suppression of the practice complained of. This' recognition of public interest was approved by Congress in 1938 with the enactment
of the 1Vheeler-Lea Act,H the pertinent part of which reads: "Unfair
methods of competition in commerce, and unfair or deceptive acts
or practices in commerce, are hereby declared unlawful." The failure
to mention competition in the later phase shows a legislative intent
to remove the procedural requirement set up in the Raladam case
and the Commission can now center its attention on the direct protection of the con8Umer where formerly it could protect him only
indirectly through the protection of the competitor. 1 ~
The logic of the prseent trend of the law is apparent when we
realize how helpless the Commission would be under the rule of
the RahJLlam case where all the competitors in the industry were
llsing the same practice or where the offender had a monopoly in
n. field which did not compete with any other field.
In this matter however, we do have competition. The record
shows there are about 50 different radio manufacturers making radio
sets, tubes, and parts; that it is a competitive industry. Therefore,
When the petitioner took an extensively advertised and well known
name and placed it upon its radio receiving sets, it did so because
the name had, in its opinion, certain intangible qualities which would
Promote sales, and we must conclude that it was sel{'.:::ted because
of contemplated advantage by lessening or otherwise injuring the
business of present or pott-ntial rivals. The Commission, provided
there is a specific and substantial public interest, can protect comPetitors against such methods or consumers against such acts or
T>raetices.
The test is whether the natural and probable result of the use by
Petitioner of the name "Remington" makes the average purchaser
Unwittingly, under ordinary conditions purchase that which he did
not intend to buy. A deliberate effort to decei,·e is not necessary
nor must the Commission finJ. actual deception or that any comPetitor of petitioner has been damaged,16 but it must find u. specific

------

ll 288 U. S. 212, 113 S. Ct. 335.
291 U. S. 67, M S. Ct. 315.
,.291 V· S. 304, M S. Ct. 423.
"52 Stat. 1028, 15 U. S. C. A. 45.
7',. 39 Columbia Law Revll'w, 262. 53 Harvard Law Review 836, 837.
r!rt~ Co""""'•lon (Cir, .!), 102 1<'. (2d) 69, 70.
federal Trade Commission l'. Balme, 23 F. (2d) 615 (Cir. 2).
11

JHnter

l'.

Federal
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and substantial public interest.H Various ways in which the public
interest may be involved have been stated, namely, an unfair method
employed under circumstances 'vhich include flagrant oppression of
the weak by the strong, or when the aggregate loss entailed may be
so serious and widespread as to make the matter one of public
consequence and no private suit would be brought to stop the unfair conduct, since the loss to each of the individuals affected is
too sma11 to warrant it,18 or where consumers or dealers prefer to
purchase a given article because it was made by a particular manufacturer or class of manufacturers, they have a right to do so and
this right cannot be satisfied by imposing upon them an exactly
similar article or one equally as good but having a different origin. 19
The result of petitioner's act or practice is that purchasers of
5,800 radios from 1935 to 1939 may have been deceived into pur·
chasing an article which they might not have bought if correctly
informeLi. as to its origin. "\Ve are of the opinion that the purchasing
public is entitled to be protected against the species of deception
practiced by the petitioner and that its interest in such protection is
Fpecific nnd substantial.
The order of the Commission is affirmed. A decree enforcing it
will be ~ntered.

FEDERAL TRADE COl\Il\IISSION v. FREDERICK
A. CLARKE 1

No. 1553-BH
{District Court for the Southern District of California,
Central Division. July 18, 19-!1)
EVIDENCE-TR..\DE SECRETB-DISCWSURE-llEFUSA.L TO TESTIFY AS

IN\.OLVLS'G-

\VBERE PROCEEDIXG UNDER "SECTION 5--IF ANSWER l\IATERI.U. AND NECESSAB~-
PUBUC INTEREST AS AFFECTING-SECTIONS

9

AND

10.

In a proceeding lmder section 5, invol'fing question as to whether or no;
representations made in connection with the offer and sale in commerce 0d
asserted food product, allegedly a drug, con~tituted the use of unfair and
deceptive acts and practices therein In violation of the provisions of sal
section, and, as material and necessary to the answer thereto, the propor~
tions of the Ingredients contained in said alleged drug, respondent ind!vldUil
could not, upon the ground that such proportions lnvolvl'd the di,:closure
of his trade Sf'Cret, rl'fuRe to answer, In \·lew of the fact that in sucb
procel'ding the Commission, In effect, is the government itself, octlng ill
"Fed~ral Trade Commlulon v. Roval Milling Co., 288 U. 3. 212, ti3 S. Ct. 33~.
:u Federal Trade Commi..,lon v. Kle•nf'r, 280 U. S. 19, tiO S. Ct. 1.

,. Federal Trade Comml.,slor& "'· Roval Milling Co., upra.
tile
Not rt>ported In Federal Rl'porter. ('ourfe df'cl.•lon was oppeRied by respondt•nt to be
Circuit Court of Appeals tor the Ninth Circuit on October 11, 19-ll, and Is pt•n<llng at t
present 1.-rltlng.
1
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the interests of the public, and, notwithstanding probability of injury to
witness hi disclosure entailed, private rights must give way where the
good order of society is involved and essential disclosure be made in order
that the Issue may be correctly determined; and ordered that witness
appear and testify at time and place named, under penalty of being subject
to contempt proceeding or criminal prosecution, or both, under the provisions of the l!lta tute.

Mr. Merle P. Lyon, of 'Vashington, D. C., for the Commission.
Mr. Eldon V. Soper, of Los Angeles, Calif., for defendant.
Before HARRISON, District Judge.
The CouRT: Gentlemen, this presents an interesting and intriguing question of law, one that has interested the Court considerably. He has not only been interested in studying and reading the
authorities submitted by counsel on both sides, but has spent considerable time in independent research. And it is true that there is
a conflict in authorities, and some of the conflicts cannot be reconciled,
in my way of thinking.
In this case the facts are virtually agreed to, but there is a wide
difference of opinion as to the law that is applicable to those particular facts.
The affidavit and answer recognizes the fact that the complaint
""as filed before the Federal Trade Commission after the effective
date of the 1938 amendment. 2 An answer was filed, Mr. Clarke ap~eared before the Commission nt a hearing, answered certain queshons and refused to answer such questions as would tend to reveal
the formula of his product, claiming that it would be revealing a
trade secret. Upon that basis he declined to answer.
An order for an application was made to the Court for an order
requiring Mr. Clarke to appear and to give evidence and, in pursuance
to that order, Mr. Clarke did appear and did give evidence, but
d~clined to answer the question, "What are the proportions of those
dtfferent ingredients 1" which question followed the testimony of
1\tr. Clarke wherein he testified concerning the various ingredients
that went into this products, but he declined to reveal the proportions
of each ingredient.
It seems to me that in view of the language of the complaint filed
by the Federal Trade Commission under the 1938 amendmt>nt, the

------•c

tor 0 '"1Jinlnt In c(IIE'Htlon, In the matter of Fred<'rkk A. ~n•·ke, trading 88 Re~ncq•wt Lahorafatles, llockpt 3660, which l••tK'd on December 8, 1938, allc>ged that rt>Apondent dl•sPmlnatt>d
"n ll1l and ml•l••adlng advertisements In connection vdth the olfer and Bille! of his so-<'alled
"'
Blood Building Tablet A"
.,.-a obnccttlet
a,,
' also known a• "BoncquPt Tablets" or "Boncquet llc>moBet • Which he falsPiy represPntecJ 88 a food wblch l\"ould rpgenerate the blood and was
te enttflcnlly prot,.essed eo as to bn~e and retain vlt11mlna A, B, E, and 0, and l\"blch, u rP~
bu~!'nted by hlm, would accompliAh nrloua valuoble results, whPn In fact It wn• not a food,
81 11l drug, and would not accomplish the reHults clolmecJ tberetor, and was wltbo•Jt
l:n llcant \"Blue In any anemic condition.
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Commission had jurisdiction to conduct the hearing. It also appears
to me that the question as to the contents of his product or the
formula was a material question. So it comes down to the question
as to whether or not l\Ir. Clarke could refuse to testify on the ground
that it would tend to reveal a trade secret.
Under section 46 of title 15, U. S. C. A. under subdivision (f), it
would appear that it was contemplated that under some circumstances
there would be revealed to the Federal Trade Commission trade
Recrets.
The powers of the Commission are broad and the scope of its in·
vestigative powers is also broad, providing that a proper complaint
has been filed indicating that the Commission has jurisdiction.
Counsel for 1\Ir. Clarke has cited a number of cases on page 3,
particularly the case of Federal Trade CommissiDn v. P. Lorillard
Company, 283 Fed. 999, and I think that the three cases there cited
all hold in substance the same.
I notice in this case of Federal Tmde Commission v. P. Lorillard
Comp(lny, the case in 283 Fed., this language:
It was not Intended to grant an unlimited power of inquisition or an unlimited
right of access to books and pnpe1·s of private parties not engaged in anY
public service or a search without basis of some facts tending to establish 11
charge of wrongdoing.

That case naturally wouldn't apply to the case at bar, for there
is a complaint charging wrongdoing.
Of course, some of the other cases go off on the question of whether
or not the parties are engaged in interstate commerce. In this case
that question is not involved because it is recognized by both parties
that 1\fr. Clarke is so engaged.
I have ·read this case of Carver v. Pinto Leite, found in 7 La\\'
Reports, page 90, also the case of Tetlow v. S(J!I)ournin, 15 Phila. 17?,
and other Federal cases cited bv counsel for 1\fr. Clarke. There 15
no question in the Court's mind ·but that that Philadelphia case and
the case found in the Law Reports tend to uphold him in his positioll·
Reference is also made to the case of United States v. Basia Prod~
ucts Company, 260 Fed. 472 and, like I mentioned a moment ago,
that case went off on the fact that the party against whom the coill~
plaint had been .filed was not engaged in interstate commerce.
I fl'el that the ca~e of Jfo:rk NeM.Je Food Company v. Beach, 35 Fed.
465, also tends to upholJ 1\Ir. Clarke's counsel, as well as the Star
[(idney Pad Company v. Greenwood, 3 Ontario Reps. 280.
However, I doubt whether, if that case were tried in an American
court, that an American court would hold as it was held in that casd
That was a case where a suit was had on n. promissory note that ha
been given for certain pads, and the defense was that the not~s were

FEDERAL TRADE COMMISSIO~ V. FREDERICK A. CLARKE

1815

-obtained by a frau<lulent representation, and I believe that our
present-day method of trying cases would have permitted the de·
fendant to have demonstrated that the pads were not as represented.
And while the court did say in there, "That question would have to
be solved by the experience of the sufferer rather than the skill of
an expert, and the composition of the pads having formed no part
·of the inducement of the defendant to buy them," it indicates that
the composition and the representations·as to composition were not
the real issue.
It is rather interesting to note that the cases that tend to uphold
M:r. Clarke's position are, most of them, from 60 to 70 years old.
I do not mean to infer that a rule that was recognized by a court in
1871 or 1881 or 1883 should be disregarded because of the lapse of
tirne, but it is interesting because it indicates a trend of authorities.
I feel, as I stated before, that the question was material to the
issue being tried by the Commission and that Mr. Clarke should have
answered the question unless, as stated, that it be deemed a trade
:secret.
I also feel that in referring to the cases cited by Mr. Clarke's
·counsel by reason of their age have been, to a marked extent, over·
~uled by more recent cases. The tendency of courts and of fact-findIng bodies is to find the most direct method of ascertaining the truth.
I think that was boiled down and very clearly set forth in the case
·of Furnk v. United States, 290 U. S. 371, wherein the court states:
. The fundamental basis upon which all rules of evidence must rest if they are
to rest upon reason is their adaptation to the successful development of the
truth, and since experience Is of all teachers the most dependable, and since
expeorJence is also a continuous process, It follows that a rule of evidence at
one time thought necessary to the ascertainment of truth should yield to the
·experience of a succeeding generation whenever that experience has clearly
demonstrated the falsity or unwisdom In the old rule.

If I remember correctly, that case goes into the question and dis~llsses somewhat the matter of privilege, and tends to restrict priv-

Ileges afforded to witnesses wherever the granting of such privilege
Would tend to withhold the truth from the court.
We have a case from our ·own district entitled Perkin8 Oil Well
·Cementing Company v. Owen, 293 Fed. 759, wherein Judge James
'Wrote the opinion. Among other things, he said:
tl Courts have held, and not a few of them, l'Speclally In earlier decisions, that
te mere fuct that a party might In a suit, evl'n a ch·U one, be rt>quired by the

j

·;dgment to pay a sum ln excess ot a compensatory nn:wunt to his adversary,
0
, Uld entitle him, when examined as a witness, to claim the privilege. This
..·a 8
extending the con~tltutlonal protection under the plea of analogy to a
1.
.4lll!It
..,.,. Wbl ch Is not now recognized to be l'eosonubiP. In 2S Ruliug Case Law, pnge
~il, the editor gives expression to what seems to be the modern rule, where It
·1s stated:
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"However, it has been held that the privllege of a witness does not apply to
penalty of a purely remedial character, and the distinction between the pro·
visions of a remedial statute for the enforcement of the remedy and a penal
statute bas been stated to be tbat the penalty Imposed by the remedial statute
ls not Imposed as a punishment for a public wrong, hut as a redress for a
private grievance."

Now, you take again, following some of the authorities cited by
counsel by .Mr. Clarke, he cites Wigmore and he underlines this part:
What the state of the law actually is would be difficult to formulate pre·
clsely. It Is clear that no absolute provision for trade secrets Is recognized.
On the other hand courts are apt not to require disclosure except In such casrs
and to such extent as may appear to be Indispensable for the ascertainment
of truth.

In the first place, that citation recognizes that there is no absolute
provision for the protection of a man and his trade secrets, and he
is required to disclose them except where it is not indispensable for
the ascertainment of the truth.
I believe there is another citation that also recognizes that. In
the case of DuBois v. Tho71Uls, 122 Southern 495 and 154 Miss. 286r
referred to in Mr. Clarke's counsel's memorandum, it is cited to shoW
that where a trade secret is relative to an issue being tried, and its
disclosure is es..sential in order that the issue may be correctly deter·
mined and justice administered, a witness is not privileged to refuse
to disclose it. The case of DuBol.~e v. Thomas, found in 122 South·
ern at 495, clearly makes it incumbent upon a witness to reveal his
trade secrets.
We also have the case In Re Edge Ho Holding Corporation, 116
N. E. 537, which tends to so hold, as well as other cases cited bY
counsel for the Commission, which it is not necessary to review.
But after a careful study I feel confident that the present tendencY
of the law is to require a person to answer questions that are neceS'
sary to be answered in the ascertainment of the truth.
'Ve have here a number of cases in which the litigants were
private parties and only priYate rights were involred. In thiS
case we have as the moving party the Federal Trade Commission
which, in effect, is the Government itself acting in the interests of
the public, because if its activities were not in the interests of the
public, it would not have the right to conduct such hearings.
It seems to me that the question asked is material, that in order
to ascertain the facts it will be necessary for the witness to answer
the question heretofore referred to.
I am nnt unmindful of the fact that this may work a hnrdshiP
on ~fr. Clarke. I approached this question really as a mediator
between the partie'! because I felt, when it was first presented to me,
that l\fr. Clarke was perfectly justified in taking the position that he
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took. Dut after studying the authorities and giving it considerable
thought, I feel that the position of the Federal Trade Commission
is correct.
I also recognize the fact that there is a probability that the revealing of this trade secret may be injurious to Mr. Clarke, but private
rights must give way where. the good order of society is involved.
It seems to me that it would be a very pecul_iar situation that the
Federal Trade Commission, in holding hearings, could not obtain
answers to material questions. Counsel has questioned the jurisdiction of this Court and the proceeding by which we have arrived at
the present point in the proceedings, but if Mr. Clarke would decline
to answer such questions it would absolutely thwart the Federal
Trade Commission in its investigation promulgated by reason of the
complaint.
I feel that it is going to be incumbent upon Mr. Clarke to answer
the question as to what are the proportions of the different ingredients contained in his product.
I do not feel inclined at this time to unceremoniously direct a
commitment against Mr. Clarke for contempt, because I feel that
this is a serious question and he is entitled to his day in court to
have the matter heard and passed upon, and I am going to give :Mr.
Clarke an opportunity to answer the question. Of course, if he
desires to stand pat and not answer the question, the Court will be
~ailed upon and compelled at that time to exercise whatever authority
It may have. It may even become necessary for the issuance of a
commitment.
I think in that respect that the parties involved should not overlook the fact that not only are we involved here with a question
of a commitment for contempt, but if the Commission had seen fit
they could have proceeded under section 50 of title 15 U.S. C. A.,
""hich provides a very severe penalty, of a fine of not less than
$1,000 nor more than $5,000, or for not more than one year in jail,
or both such fine and imprisonment. It isn't the responsibility of the
Court, but it will be a matter for the Federul Trade Commission to
determine whether they want to proceed through contempt or
throug-h crimina] prosecution, or by both.
May I inquire ns to when the present hearing is continued to~
Mr. LYON. The pr<>sent hearing has been continued to next Tuesday afternoon nt 2 o'clock, .Tuly 22, 1941, nt room 229 in the Post Offlee llni1ding, Los Angel<>s, Cn1if.
The CounT. It is the ord('r of the court that Fr<>derick A. Clarke
appear before the tria] <>xaminer of the Fed<>ral Trade Commission
~ext Tn('sllay afternoon nt 2:00p.m., July 22, 19-H, nnd thHe con~/nue with his examination and t<>stimony nnd answer the question,
What are the proportions of tho!'e differmt ingr<>dientsi" referred
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to in his examination heretofore taken and referred to in the tran·
script. If Mr. Clarke appears and answers the question, the Court
will dismiss these proceedings, otherwise we will see you all again,
gentlemen.
1\Ir. SoPER. I appreciate the industry with \vhic11 Your Honor has
approached this question, and I regret the apparent conclusion yon
have come to.
1\Ir. LYoN. ~Iay we have a short continuance of this case for the
purpose of ascertaining ·whether or not 1\Ir. Clarke will answer the
question~

The CouRT. If he fails to answer this, you will have to present it
by a petition and order to show cause. 3

THE STEVENSON CORPORATION, CHARLES R. STEVEN·
SON, T. 1\I. HARRISON, C. H. FERRIS, N. l\1. PERRIS, E.
G. ACKERMAN, A. H. DYER, R. E. CASE, F. L. SWEET·
SER, ,V, R. GUTHRIE, A. P. NONWEILER, S. 1\I. HUDSON,
R. R. BLISS, L. P. PLATT, HOWARD MARVIN, AND D. l\1.
METZGER, V. FEDERAL TRADE COl\fMISSION 1
No. 17197
(Circuit Court of Appeals, Second Circuit. August 4, 1941)
Ordered, pursuant to stipulation, that petition to review order of Commission
in Docket 3556, 30 F. T. C. 66;:i, 703, requiring petitioners, as indudecl ill
respondents in said procePding, to cease and desist from entering into, etc.,
or aiding or abetting the currying out of any agreement, etc., with inteut
or effect of restricting, restraining, or monopolizing or eliminating colliPetition In the purchase or ~;ale in commerce of fruit and vegetable veneer
containers, and, In pursuance of any such agreement, etc., fixing or ))laiJl'
taining uniform prices, discounts, etc., and. doing other acts and things, 11 5
in order in detail set forth, be withdrawn and the proceeding;; dismissed
without prejudice, etc., as below set forth.

Mr. William lV. Corhtt, of New York City, for petitioners.
Mr. lV. T. Kelley, chief counsel, Federal Trade Commission, of
1Vashingtonn, D. C., for the Commission.
STIPULATION FOR DISMISSAL

It is hereby stipulated and agreed, by and between the attorneys
for the respective parties hereto, that the petition for review of the
1 Following the appt>arance of Mr. Clarke at the Fedo•ral Tr11de ('ommi~sinn Jwarlug 111
11
the time and 1Jiace named by the court, and his continued refusal to answer the qnestln°•
further pt>tltion to show cause was filed herein, and after bearing tbPreon on July SO, 19 41 '
order of commitment w11s entered by the court on said date, from whirb 11 rdPr appeal wns
taken as heretofore noted to the Circuit Court of Appeala for the Ninth l'lr<'ult.
• Not reported In Federal RPporter. For case before Commis~lon, eee 30 F. T. C. 605.
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cease and desist order of the Federal Trade Commission, respondent
herein (dated March 15, 1940), filed in the office of the clerk of this
court on the 9th day of l\Iay 1940, be withdrawn and the proceedings
herein dismissed without prejudice and without costs; and that the
clerk of this Court be and he is hereby authorized to enter an order
to this effect.
(sg) WILLIA111 W. CoRLETT,
William W. Corlett,
Attorney for the Petitioners.
(sg) ,V, T. KELLEY,
,V. T. Kelley,
Chief Cmtmel
Federal Trade Commiss·ion.
JULY 30, 1941.
So ordered.
D. E. RoBERTs, Clerk.
AUGUST 4, 1941.

ROllERT C. llUNDY, INDIVIDUALLY AND TRADING AS
THE JACKSON SALES COMPANY v. FEDERAL TRADE
COl\11\IISSION 1
No. 9656
(Circuit Court of Appeals, Fifth Circuit.

August 25, 1941)

Order, on petitioner's motion, di><mh;sing petition to review Commis~lon's ordPr
In Docket 3422, 31 F. T. C. 18, 26, l'!'liUiring rPspondPnt, his rep1·esentativPs,
etc., in connection with offer, etc., in commerce of bed~preads, blankPts,
silverware, cosnll'tics, and numerous other articles, to cease and desist
from making use of lottery merchnndising sehemPs, as in said oruer set
forth.

Air. Richard [Jail Brou·n, of llirmingham, Ala., for petitioner.
Jfr. lV. T. Ke7ley, chief counsel, Federal Trade Commission, of
'Vashington, D. C., for the Commission.

J l'DGl\IENT
On consideration o£ the motion fileJ. by the petitioner in the abo,·~
entitled and numbereJ. cause, through Richard Hail Drown, EsfJ .•
counsel for saiJ. petition,er, it is ordered by the Court that said cause
be, anu it is hereby, dismissed.'

----1

Not r!'port<'d In FP<l<>ral R<'IH>rh•r.

For

<'OMe

I>!' fore CommlsHion, see 31 F. T. C. 18.
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RALADAM COMPANY v. FEDERAL TRADE COMMISSION 1
No. 8026

(Circuit Court of Appeals, Sixth Circuit. Oct. 7, 194:1)
CEASE AND DESIST ORDERS-APPELLATE PROCEDURE AND PROCEEDINGS-PETITIONS
FOR REVIEW-WHERE PBIOB PROCEEDING, INVOLVING SAME CONCERN AND PRODUCT,
SUBJECT SUPREME COURT DECISION-\VHETHER RES JUDJCATA-IF DIFFERENT
PERIOD OF TIME AND REPRESENTATIONS.
Where the United Stat!'S Supreme Court affirmed an order of the Circuit
Court of Appeals vacating a cease and desist order of the Federal Trade
Commission, on ground that no substantial competition was shown by proof
to have been injured or threatened with injury to a substantial extent bY
use of alleged unfair methods complained of, the Supreme Court's judgment
was not "res judicata" on issues presented by a subsequent pPtltion to set
aside an order of the commission which involved a different period of time
and representations and raised additional issues. Federal Trade Commission Act, sec. 1 et seq., as amended, 15 U. S. C. A., sec. 41 et seq.
CEASE AND DESIST ORDERS-APPELLATE PROCEDURE AND PROCEEDINGS-PETITIONS
FOR REVIEW-WHERE PRIOR PROCEEDING, INVOLVING SAME CONCERN AND PRODUCT,
SUBJECI' SUPREME COURT DECISION-WHERE HOLDING OF LATTER NO JURI~:iDIC·
TION FOR LACK OF INJURY TO OR THREAT TO SUBSTANTIAL COMPETITION-IF
EVIDENCE IN SUBSEQl;ENT AND INSTANT PROCEEDING NoT RADICALLY DIFFERENT.
Where the United State'l Supreme Court in reviewing an order vacating
cease and desist order of Federal Trade Commission held that commission
had no jurisdiction to make the order bPcause there was no showing tbat
substantial competition was injured or threatened with injm·y by [35] use
of alleged unfair methods complainPd of, the Cireuit Court of Appeals was
required to follow Supreme Court on issue of jurisdiction in subsequent
proceeding Involving same company unless evidence in subsequent proceeding
presPnted radically different situation.
CEASE AND DESIST ORDERS-APPELLATE PROCEDURE A:"D PROCEEm:SGS-I'ETITIONS
FOB REnEw-:\IETHODS, AcTs, A:SD Pn.\CTICF.s-Jr:msmcTIO:-<-DETER~!INATION
OF AS PREREQUISITE PREL!lll:SARY TO Co:sSIDER.!.TION OF MERITS.
On petition to rPview order of Federal Trade Commission, requiring
petitioner to cease and desist from engaging in certain type of n<ln'rtlsinl:•
the Circuit Court of App<'als was required to resolve question of juris!licti011
preliminarily to any consideration of the petition on the merits.
FEDERAL TRADE CmnrrssroN ACT-SECTIOX 5-CmrPL.l.INTS UNDEB-PHEREQVI·
SITES To.
The Federal Trade Commission must, ns n prerC'quisite to complaint
under statute, dC'tPrmlne whether there Is ren~on to belle\·e that unfair
method of compf'tition In comnwrce Is being usf'd, that proceeding would
be to Interest of the public nnd that such lnterPst Is ~fl{'clflc and substantial.
U:-.-F.\IR liJETHODR OF C'O~!PETITI0:-1'-U:\"F.\IR TR.\DE l\JETHODs-\VHETIIF.II PER St
E:o.!BR.\CF.D IN TERM.
Unfair trade mC'thods nre not per se "unfair methods of competition"
within statute authorizing rf'stralnt.
1

Ro>portl•d In 123 F. (2d) 34. For case !){>tore CommlsMion,

lte

24 F. T. C. 475.
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UNFAIR METHODS OF COMPETITION-CORRECTIVE ACTION-PREREQUISITES-INJURY,
OR THREAT OF
SUFFICING.

SuBSTANTIAL,

TO COMPETITION,

PRESENT

OR

POTENTIAL,

AS

In proceeding to restrain unfair methods of competition, 1t is sufficient
to show that present or potential substantial competition is injured or
threatened with substantial injury.
;

·CEASE AND DESIST ORDERS-APPELLATE PROCEDURE AND PROCEEDINGS-PETITIONS
FOR REVIEW-FINDINGS-WHERE FOUNDED ON SPECU"LATION-ADVERTISING PRAC·
TICES.

·on petltlon to review order of the Federal Trade Commission requiring
petitioner to cease and desist from engaging in certain types of advertising,
the Circuit Court of Appeals cannot approve finding of commission based
upon pure speculation.
CEASE AND DESIST ORDERS-METHODS, ACTS AND PRACTICES-ADVERTISING FALSELY
OR MISLEADINGLY-IF INJURY OR THREATENED INJURY TO COMPETITORS

NOT

EsTABLISHED--OBESITY REMEDY.

Evidence failed to establish injury or threatened lnjury to competitors
of petitioner as result of allegedly misleading advertisements made by
petitioner in connection with sale and distribution in interstate commerce,
of preparation used in treatment of obesity, and hence the Federal Trade
Commission was without jurisdiction to enter cease and desist order
against petitioner.

(The syllabus, with substituted captions, is taken from 123 F. (2d) 34)
On petition to review and set aside a cease and desist order of
Commission, order of the Commission set aside.
Mr. Rockwell T. Gust, of Detroit, Mich. (Butzel, Eaman, Long,
Gust & Bills, 1\Ir. Rockwell T. Gust, and Mr. David A. Howell, all
of Detroit, Mich., on the brief), for petitioner.
Mr. Martin A. Morrison, of 'Vashington, D. C. (Mr. ,V. T. Kelley,
:.\fr. Martin A. Morrison, 1\Ir. Harry D. 1\Iichnel, and Mr. James ,V.
Nichol, all of 'Vashington, D. C., on the brief), for the Commission.
Before HicKs, Sn.IONs, and ALLEN, Circuit Judges.
liicn:s, Circuit Judge:
For the second time the Raladam Company petitions this court to
review and set aside an order of the Federal Trade Commission directing it to cease and desist from certain practices with reference to offering for sale, and sale and di~tributwn, in· interstate commerce, of a
preparation known as .Marmola and used in the treatment of obesity.
In the previous cnse (42 F. (2d) 430] we vacated the order of
the Commission on the ground that the evidence failed to disclose
the existence of competition within the meaning of the act [15
U. S. C., sec. 41 et seq.] ; and on the further ground that it was
llot shown that the representations in the advertising of Marmola
"that it was a 8afe and scientific remedy were in fact false.
43;;5:!0°-4:!-vol. 3:!

-ll:i

1822

FEDERAL TRADE COMMIS.&ION DECIS:WNSI

[36] The Supreme Court affirmed the order [F. T. 0. v. Raladam
Oo., 283 U. S. 643] on the ground that no substantial competition,
present or potential, was shown by the proof or from necessary inference, to have been injured, or threatened with injury to a substantial
extent by the use of the alleged unfair methods complained of.
The court held that jurisdiction of the Commission to make the
order was lacking in the absence of a showing of competition, and
that the proceeding must be dismissed. The Supreme Court and
this court refused to. grant motions to modify the order to permit
the taking of additional evidence on the question of injury to competitors. Thereupon the Commission filed its amended complaint
charging petitioner with certain violations of the act subsequently
to the date of its cease and desist order in the first proceeding and
in due course it issued an order requiring petitioner to cease and
desist from making certain specified representations in its advertising
of Marmola.
:petition for review was filed here on May 19, 1938, which was
subsequent to an amendment of the Act effective March 21, 1938
(52 Stat. 112, 15 U.S. C. A., sec. 41 et seq., 1940 Cum. Pocket Part).
Under the amendment the Commission is not required to file a petition for an order of enforcement, this Court having jurisdiction
upon the filing of the petition to review the record. However, since
the amended complaint was filed prior to the amendment, the violations charged, if we come to that question, must be construed in
the light of the wording of the act as of that time.
Petitioner contends that the issues here are res adjudicata. 1Ve do
not agree thereto. This case involves a different time period and
representations which raise issues other than whether Marmola is a
safe and scientific remedy. Moreover, all that was decided by the
Supreme Court was that the Commission had no jurisdiction to
issue the order under the evidence presented. The holding of this
court .that it appeared that the safe and scientific nature of Marmola as a remedy for obesity was a matter of opinion rather than
one for factual determination must yield to the Supreme Court's
opinion that there was no jurisdiction to issue the order in the first
place. In the light of the ruling of the Supreme Court the assumption by that court that the advertisements of Marmola were dangerously misleading and that a proceeding to prevent their use was
in the interest of the public, must be regarded· by us as it was by
the Supreme Court, i. e., simply an assumption for the purposes of
its decision.
We must follow the Supreme Court upon the issue it decided,
that of jurisdiction, unless the evidence in this case presents a radically
different situation ns to petitioner's competitors. 1Ve are bound to
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resolve the question of jurisdiction preliminarily to my consideration
on the merits. In considering jurisdiction the Supreme Court stated
that there are three distinct prerequisites for a cease and desist order,
namely, (1) that the methods complained of are unfair; (2) that
they are methods of competition in commerce; and (3) that a proceeding by the Commission to prevent a use of the methods appears·
to be in the interest of the public: In order to simplify its consideration of the second prerequisite, the court, as we have noted, assumed
the existence of the first and third. As to the second, it said :
Thus, the Commission is called upon first to determine, as a necessary prerequisite to the issue of a complaint, whether there is reason to believe that
a given person, partnership or corporation has been or is using any unfair
method of competition in ~ommerce; and, that being determined in the affirmative, the Commission still may not proceed unless it further appear that a
proceeding would be to the interest of the public, and that such interest is
specific and substantial. Federal Trade Comm. v. Klesner, 280 U. S. 19, 28,
Unfair trade methods are not per se unfair methods of competition.

It continued that the word "competition" imported the existence
of present or potential substantial competition and that the unfair
methods must be such as unjustly affected or tend to affect the business
of these competitors; thatWhile It is impo;;sible from the terms of the act itself, and in the light
of the foregoing circumstances leading up to its passage, reasonably to conclude
that Congress intended to wst the Commission with the general power to
Prevent all sorts of unfair trade practices In commerce apart from their actual
or potential etrect upon the trade of competitors, it Is not necessary that the
facts point to any particular trader or traders. It is enough that there be
Present or potential substantial coompetition, which is shown by proof, or
appears by necessary Inference, to have been injured, or to be [37] clearly
threatened with Injury, to n substantial extent, by the use of the unfair methods
complained of.

The court then applied these principles to the facts, saying:
Findings of the Commission justify the conclusion that the advertisements
naturally would tend to increase the business of respondent; but there is
neither finding nor evidence from which the conclusion legitimately can be
drawn that these advertisements substantially injured or tended thus to Injure
the business of any competitor or of competitors generally, whether legitimate
or not. None of the supposed competitors appeared or was called upon to
\Show what, if any, effect the misleading advertisements had, or were likely
to have, upon his business. The only evidence as to the existence of comPetitors comes ft·om medical sources not engaged in making or selling "obesity
cures," and consists in the mnin of a list of supposed producers and sellers of
"antlfut remedies" compilt>d from the tilt's nnd r('l'or\ls of the Dun•n11 of In\"eMlgatlou of the American l\Iedical Association, a list "·bleb appears to have
b~>en gathPret\ mainly from new~pnp<'rs and advertlsemPnts.

The court went on to say that it was impossible to determine from
the record wheth~r these "competitors" were injured by petitioner's
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advertismg or whether they wer-e in any sense real competitors,
and if the preliminary assumption of competition is without foundation, jurisdiction to make the order fails.
On the issue of competition the Commission in paragraph 3 of
its "Fin\lings as to the Facts" had this to say:
During t11e time above mentioned, other im1ividuals, firms and corporations
in various States of the United States are and have been engaged in the
sale and distribution in interstate commerce of medicines, prepuratlons, systems, methods, books of instruction, and other commodities, articles, and means
designed, Intended, and used for the purpose of effecting weight reduction.
Such other Individuals, firms and corporations have caused and do now cause
their said medicines, preparations, systems, methods, books of instruction,
and other articles and means, when sold by them, to be transported from
various States of the United States to, into and through States other than
the State of origin ot the shipments thereof. Respondent has been, during
the aforE>said time, In substantial competition, in the sale ot 1\Iarmola, with
such other individuals, firms and corporations. Some of such competing produc•s are f'Old direct to the consuming public while others are sold to wholesale
and retail dealers through whom th'ey are in turn sold to members or the
public for their use:
Respondent's preparation is in competition with all medical preparations
soltl and used for reducing purposes regardless ot whether such preparations
at·e of the so-called "patent medicine" type or are pharmaceutical preparations wh1ch may be bought by members of the consuming public on their own
initiative or on the prescription ot a physician. Competing products include,
also, the following: Medical preparations which: are used as adjuvants in the
treatment of obesity, such t~s laxative salts; preparations sold and used for
t:be purpose of effecting the lessening ot the consumption ot fat pt·oduclng
foods; and books ot Instruction on the subjects of diet or exercise, or both,
intended and used for the purpose of effecting reduction by one or both of
these means; • • •
Respondent, in its advertising matter, recognizes that competing products
are not confined to those preparations or products ot the same general char·
actPr as Marmola by specifically advising and urging the use or Marmola fot'
reducing, instead of the use of diet, exf't"cises, purgatives, cathattlcs, salts,
laxatives, and otl1er meth'otls used for effecting reduction.

These findings were based upon the testimony of two or three
drug and chain store operators that they sold. over the counter,
several patented reducing remedies in addition to 1\Iarmola. They
te~tified that ordinarily these remedies were stocked after advertising
had created a demand for them. There was slight evidence that
one or two companies selling the patented remedies had had a. recent
decline in sales. Only one or two witnesses were Pxpressly ques·
tioned as to whether they considered )farmola a. competing pr£>para·
tiou. One emphatically disclaimed any such competition. There
was no Htbstantial e\·idence supporting the formula of the Supreme
Court "that these advertisements substantially injured, or tended thus
to injure the business of any competitor * • *." It appears
that thE> majority in number of the!'e "competitors" were likewise in
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the business of commercially exploiting obesity remedies by advertising them to the ·general public.
In the previous case we expressed our disbelief "that the machinery
of the·Commis[38]sion was intended to give governmental aid to the
protection of this kind of trade and commerce." The Supreme Court
although not finding it necessary to decision, tentatively approved
our view upon this feature.
"\Ve have greater difficulty with those "competitors" who have
published books of instruction on the subject of diet or exercise, and
those who are engaged strictly in the sale and distribution of ethical ·
remedies which were advertised and otherwise made known to physicians, but even in these instances there was no substantial evidence
that the Marmola advertising even tended to injure the sale of
these publications and preparations. 'Ve find no evidence in the
record upon which a substantial inference can be based that this
was so. We cannot appro>e the finding of the Commission upon
pure speculation. Marmola's sole connection with these distributees·
is through the slender thread that each has some relation to obesity
reduction. These so-called "competitors" are not engaged in the
sale of an apparently standardized product as in the case of Fedeml
Trade Commissiof!: v. lVinsted Oo., 258 U. S. 483. In the present
case "the competitors" approached the treatment of obesity from
widely divergent viewpoints. We cannot say that the class who
consult physicians about their ailments or "who read up" thereon,
were, or would be, drawn by this advertising into the class of
those who have been deceind by nostrmns held ont to accomplish
miracles of healing.
The order of the Commission is set aside.

PENALTY PROCEEDINGS
UNITED STATES V. PIUMA 11

Civ. No. 927-RJ
(District Court, Southern District of California, Central Division
July 22, 1941)
JURISDICTION OF CoMMISSION-INTRASTATE COMMERCE-IF UNFAIR METHODS IN
AFFECT DETRIMENTALLY INTERSTATE COMPETITORS.
Under Federal Trade Commission Act, Federal Trade Commission bas
power to control only transactions In interstate commerce, and has no power
to control purely intrastate businesses, even though unfair methods of competition are used which detrimentally affect interstate competitors. Federal
Trade Commission Act, sec. 1 et seq., 15 U. s. C. A., sec. 41 et seq.
CML PENALTY PROCEEDINGS-JUlUSDICTION OF CoMMISSION-INTERSTATE COM·
MERCE--QOMPLAINTS-ADVERTISING FALSELY OR :MISLEADINGLY-IF FAIRLY DE·
DUCmLE IN CONNECTION "'ITH I:STERSTATE BUSINESS AND No OBJECTION RAISED.
In action by Federal Government to recover civil penalties prescribed
by Federal Trade Commission Act, where it was fairly deducible from complaint that advertisements complained of as unfair competition were made
in connection with interstate business, and defendant raised no objection
to form of complaint, lack of definiteness in complaint would not prevent
giving judgment for Federal Government If It was otherwise so entitled.
Federal Trade Commission Act, sec. 5 (1), 15 U.S. C. A., sec. 45 (1).
CEASE AND DESIST ORDERs-ADVERTISING FALSELY OR 1\fiSLEADINGLY-JURISDICI'ION
OF CoMMISSION-coMMERCE, COMPETITION, AND PuBLIO INTEREST AS PltEBEQUI·
SITE TO.
Where complaint before Federal Trade Commission charged and commission found that defendant was engaged in int!•rstate commerce, that be
falsely advertised his products, that he was in substantial competition with
others In interstate commerce, and that proceeding was in Interest of publlc,
commission bad jurisdiction to issue cease and desist order requiring defendant to refrain from making certain representations concerning merits
of his product.
FEDERAL TRADE CoMMISSION ACT-FINALITY OF ORDERS, FAILING STATUTORY
APPEAL-WHEELER-LEA AMENDMEN'I'-PuRPoSE.
. The purpose of 1938 amendment to Federal Trade Commission Act, providing that a cease and desist order of Federal Trade Commission becomes
final unless defendant files a petition for review with Circuit Court of
Appeals wltMn 60 days from date of service of commission's order, ls to
bring doctrine of "res judicata" [120] Into commission's jurisprudence.
Federal Trade Commission Act, sec. 5 (g), 15 U. S. C. A., sec. 45 (g), as
unwnded by Wlleelet·-I.Ra Act of 1!)38.
CIVIL PENALTY PROCEEDINOS--GEASE AND DESIST ORDERS-FINALITY OF ORDERS,
FAILING STATUTORY APPEAL-ADVERTISI!'ilG FALSELY OR 1\IISI.Jr.o\DINGLY.
Where Federal Trude Commission found that defendant's advertl~ments
of defendant's product were false and Issued a cease and desist order, and
1

Rt>ported In fO F. Supp. 119. For case before Commission, •ee 24 F. T. C. 939.
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defendant's opportunity to challenge commission's findings was lost when
defendant failed to petition for a review prior to time provided ln 1938
amendment to Federal Trade Commission Act, cefendant was not entitled to
trial on facts determined by commission in an action brought by Federal
Government in District Court to recover civil penalties prescribed by act
for' violation of cease and desist order, Federal Trade Commission Act,
sec. 5 (d, g, 1), 15 U, S.C. A., sec. 45 (d, g, 1), as amended by Wheeler-Lea
Act, of 1938.
FEDERAL

TRADE

COMMISSION

Ac7'-FINAUTY

OF

ORDERS,

FAIUNG

STATUTORY

APPEAL-DUE PROCESS.

The giving finality to cease and desist order of Federal Trade Commission
under Federal Trade Commission Act upon defendant's failing to petition
for a review by Circuit Court of Appeals within time prescribed in act is
consonant with "due process of law."
UNFAIR 1\II!:THODS OF COMPETITION-ADVERTISING FALSELY OR 1\IISLEADINGLY-lF
COMPETITORS INJURED.

The use of false and misleading advertising which injures competitors in
interstate commerce constitutes "unfair competition" within meaning of
Federal Trade Commission Act.
CIVIL

PENALTY PROCEEDINGS-cEASE AND DESIST 0RDEBB-ADVERTISING FALSELY

OR l't!ISLEADINGLY-"GLENDALE'' PREPARATION AS GLAND TONIO AND BEST GLAND
REMEDY KNOWN-IF ADVERTISEMENT,

AFTER BECOMING FINAL OF ORDER, AS

"GLAND TABLET" AND "ONE Ol!' BEST GLAND REMEDIES KNOWN."

Where cease and desist order of Federal Trade Commission required
defendant to refrain from representing that his product "Glendage" was
a gland tonic, and that preparation was best gland remedy known, and
order became final upon defendant's failing to petition for a review by
Circuit Court of Appeals within time prescribed by Federal Trade Com·
mission Act, subsequent advertisements by defendant of his product as a
"gland tablet", and that it was "one of best gland remedies known," con·
stltuted violations of the order, authorizing Federal Government to recover
civil penalties prescribed by the act.

(Syllabus, with substituted captions, is taken from 40 F. Supp. 119)
On plaintiff's motion for summary judgment upon the pleadings,
judgment for plaintiff.
Mr. W-m. Fleet Palmer, United States Attorney, by Mr. John M.
Gault, Assistant United States Attorney, both of Los Angeles, Cal.,
for plaintiff.
llfrh C. M. Oastnwcio, of Los Angeles, Calif., for defendant.
JENNEY, District Judge:
This is an action by the United States to recover civil penalties
prescribed by the Federal Trade Commission Act, 15 U. S. C. A.
§ 41 (l). The plaintiff has moved for summary judgment upon the
pleadings.
Defendant sells and distributes, from his place of business in Los
Angeles to customers in various States and in the District o£ Columbia, a medical preparation known as "Glendage."
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The complaint alleges and the answer admits the issuance and
service by the Federal Trade Commission of a complaint dated
September 5, 1934; the appearance and answer of the defendant before the Commission; the issuance.. and service upon the defendant
of a cease and .desist order dated April 6, 1937; and the failure of
the defendant to seek review of that order. The pleadings in the
proceeding before the Commission are attached to the complaint.
The cease and desist order of the Commission requires defendant
to refrain from represenHng, directly or indirectly:
1. That said preparation Is a gland tonic.
[121] 2.'That said preparation will restore vigorous health.
3. That said preparation Is the best gland remedy known. ·
4. That said preparation constitutes a remedy for glands.

The order further requires defendant to refrain from making, or
continuing to make, six other statements concerning the merits of
the product.
It is further alleged in the complaint that defendant has caused
to be published, in newspapers having 11 wide interstate circulation,
advertisements soliciting the sale of Glendage in various States of
the United States and in the District of Columbia. The advertisements are each alleged to be substantially as follows:
Money-Back
Gland Tablet
Calls for Trial
Every cent will be refunued if results from Glendnge are unsatisfactory.
That's how sure we are that we have one of the best gland tablets known.
Thousands of tests have proven this to our full satisfaction. You, too, may
prove it without risking a penny.
Glendage, In convenient tablet form, Is the private prescription of Jos. A.
Pluma, Graduate Pharmacist. It contaln·s the extracts from the glands of
healthy animals and its purpose is to help stimulate all the glands to healthy
activity. You will be surprised at Its Invigorating action. Vigorous health
Is necessary for success In all activity today.
Asthma, • • •

Thirteen publications are alleged, the complaint setting forth the
name of the newspaper and the date published. Defendant admits
that, "as alleged in paragraphs VIII and IX of the complaint, he
has continued the sale of his said product, and has since advertised
the same in the manner and form alleged • • *." There is no
denial of any of the publications charged.
In paragraph IX it is alleged that by reason of tl1e representations
the defendant did violate the order and become liable to pay not more
than $5,000 for each violation. The prayer asks $00,000 with costs.
Plaintiff failed to allege directly that the advertisements were
made in connection with offers or sales in interstate commerce. The
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limitation of the power of the Federal Trade Commission to transactions in interstate commerce is settled by a recent decision of
the Supreme Court in FeaeraZ Trade Commission v. Bunte Brothers,
1M., 312 U.S. 349, 61 S. Ct. 580, 85 L. Ed. 881. The court there held
that under the Federal Trade Commission Act, 15 U. S. C. A § 41
et seq., the Commission has no power to control purely intrastate
businesses even though unfair methods of competition are used which
detrimentally "affect" interstate competitors. The court placed its
decision upon principles of statutory construction, and did not question the constitutional power of Congress to confer upon the Commission power over intrastate transactions which "affect" interstate
commerce. From the complaint in the instant case it is fairly
deducible that the advertisements were made in connection with interstate business. Since the defendant has not raised any objection
to the form of the complaint, this possible lack of definiteness will
not prevent the court from giving judgment for the plaintiff if it is
otherwise so entitled.
The question before the court is this: Except as to the amount of
damages, is there here raised a genuine issue as to any material fact 1
If not, plaintiff may be entitled to judgment as a matter of law.
Defendant opposes the motion for a summary judgment, first, on
the ground that the order of the Commission was void as beyond
the jurisdiction of the Commission. This question has already been
decided adversely to the defendant by our associate, Judge McCormick, who denied defendant's motion to dismiss. This court concurs
in the holding of its associate that the prerequisites to the exercise of power by the Commission set forth in Federal Tmde Oornm~
sion v. Raladam Oo., 1931, 283 U.S. 643, 646, 51 S. Ct. 587, 75 L. Ed.
1324, 79 A. L. R. 1191, were disclosed in the proceeding before the
Commission. The complaint before the Commission charged and it
was found that defendant was engaged in interstate commerce; that
he falsely advertised his product; that he was in substantial competition with others in interstate commerce; and that the proceeding was
in the interest of the public. There is no need to look to amendments
to the Federal Trade Commission Act to determine whether the Commission had jurisdiction, and the court does not do so.
Defendant's second objection is that, before the court can hold
that the order was [122] violated, it must be determined by this court,
as a question of fact, whether Glendage is "a gland tonic."
In 1937, even after the issuance of n. cease and desist order, the
burden of moving under the statute as it then rend was upon the
Commission. To secure compliance with the order, the Commission
was then required to seek an order of enforcement from the Circuit
Court of Appeals. It was only after a further violation of the court's
order that sanctions might be imposed upon the defendant. The de·
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fendant was permitted, if he desired, to appeal to the Circuit Court
for an order setting aside the Commission's order even though the
Commission had not theretofore petitioned for an order of enforcement. No time limit wa·s set by the Act within which either of such
actions had to be taken. However, under the amendatory WheelerLea Act of 1938, Section 45 (g) of Title 15, U. S. C. A., it is provided that an order of the Commission becomes final unless the
defendant files a petition for review with the Circuit Court of Appeals
within sixty days from the date of service of the Commission's order.
This 1938 amendment also provides that, as to orders served on or
before the date of the enactment of the amendment, the sixty-day
period shall run from the date of the enactment of the amendment
(March 21, 1938). See footnote following 15 U. S. C. A. § 45 {l).
The cease and desist order issued against the defendant in this suit,
therefore, became final May 20, 1938.
Is it the province of this court to try the truth or falsity of the
defendant's advertisements already found to be false by the Commission 1 The answer to this question depends upon the meaning to be
given the word "final" as used in subsection (g).
The purpose of the provision was to bring the doctrine of res
'judicata into the Federal Trade Commission's jurisprudence. Hearings before the Committee on Interstate and Foreign Commerce on
H. R. 3143, 75th Cong. 1st Sess. (1937) 56-58; 39 Columbia L. Rev.
271; 34 Ill. L. Rev. 626-629; The Control of False Advertising under
the "Wheeler-Lea Act, Milton Handler, 6 Law and Contemp. Prob. 91.
Other subsections of Section 45, Title 15, U. S. C. A. should be
considered in determining the meaning to be given subsection (g).
The review by the Circuit Court of Appeals is upon the entire record,
including all evidence taken. The findings of the Commission, if
supported by evidence, are conclusive. The court is, therefore, in a
position to pass upon the facts. In this court we do not have the
record before the Commission, and must necessarily accept the findings of that body. Moreover, subdivision (d) provides: "The jurisdiction of the circuit court of appeals of the United States to affirm,
enforce, modify, or set aside orders of the Commission shall be
exclusive."
Considering the scheme of the statute in its entirety, it is apparent
that the defendant is not entitled thereunder to a trial in thi~ court
on facts determined by the Commission. Defendant's opportunity
to challenge the Commission's findings was lost when he failed to
petition for review prior to May 20, 1938. Giving finality to the
order of the Commission when the defendant has tho right of appeal
is consonant with due process. Shields v. Utah Idaho Oent. R. Oo.,
305 U. S.177, 59 S. Ct. 160, 83 L. Ed. 111.

1832

FEDERAL TRADE COMMISSION DECISIONS

The Commission determined that the advertising, against which the
orcler was issued, was false and misleading. In his affidavit in opposition to the motion for summary judgment defendant states that he
will present expert testimony and evidence of users to establish the
capacity and tendency of the product to produce beneficial results.
Such evidence should have been submitted in the proceeding before
the Commission. This court will not now retry that issue.
At the time the complaint was issued by the Commission the use
of false and misleading advertising which injures competitors was
an unfair method of competition within the meaning of the statute. Federal Trade Commission v. Winsted Ilosiery Co., 1922, 258
U. S. 483, 42 S. Ot. 384, 66 L. Ed. 729; L. & 0. Mayers Co. v.
Federal Trade Commission, 2 Cir., 1938, 97 F. (2d) 365; Justim.
Haynes & Co. v. Federal Trade Commission, 2 Cir., 1939, 105 F. (2d)
988.

In Federal Trade Commission v. Raladam, supra, the review was
upon the entire record before the Commission, and the court held
that there was no evidence of the existence of competitors. Here the
court is bound by the finding of the Commission that there were
interstate cempetitors who were injured.
Although paragraphs IV and V of the answer deny that the defend- '
ant has violated the order of the Commission, defendant does not
take the position that this mat[123]ter cannot be decided by the
Qourt on the motion for summary judgment. No testimony is necessary to enable the Court to determine that the meaning and spirit
of the advertisements violate the order. The substitution of "gland
tablet" for "gland tonic" or "one of the best gland remedies known"
for "the best gland remedy known" does not materially change the
nature of the representations. In addition to these particular violations, the Court is of the opinion that the advertisement as a whole
violated the cease and desist order.
There being no substantial issue of fact in dispute, the plaintiff
is entitled to s11mmary judgment upon the present state of the
pleadings.
The motion to vacate Judge McCormick's order of January 25,
19-U, is denied.
Judgment for plaintiff on account of 13 violations in the amount of
$250 each, or a total of ~3,250, in addition to costs.
It is so ordered.
During the period covered by this volume, i.e., June 1, 1941 to October
31, 1941 inclusive, two other cases involving civil penalty proceedings
under Section 5 (1) of the Federal Trade Commission Act for violation
of cea£e and desist orders of the Commission were settled and civil
penalties amounting to $2,000.00, in addition to those set forth in the
preceding case, collected.
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Said cases were-

United States v. Levore Co. et al. United States District Court
for the Northern District of Illinois, Eastern Division; judgment
entered for $500 and satisfied August 25, 1941.
The Commission had ordered J. K. Levy, alias J. K. Lee, and David
Levy, individually and trading as Levore Co., their representatives,
etc., in connection with the offer, etc., in interstate commerce of radio
receiving sets, fountain pen and pencil sets, cocktail sets, cameras,
and similar commodities, to cease and desist:
1. From supplying to or placing in the hands of others punch
cards, pull cards, or push cards for the purpose of enabling such
persons to dispose of or sell by the use thereof, said or similar
products.
2. From mailing, shipping, or transporting to their agents or distributors or to members of the public, punch, push, or pull cards
so pr~pared or printed as to enable said persons by the use thereof
to sell or distribute baid or similar products.
3. From selling or otherwise disposing of radio receiving sets,
fountain pen and pencil sets, cocktail sets, cameras, and similar commodities by the use of punch, push or pull cards.
4. From in any manner selling or otherwise disposing of radio
receiving sets, fountain pen and pencil sets, cocktail sets, cameras,
and similar commodities by the use of devices depending upon lot
or chance.
5. From directly or indirectly representing that they are manufacturers unless and until they own, operate, or control a factory
wherein their products are made or manufactured; or
6. From representing in.any manner that their radio receiving sets,
fountain pen and pencil sets, cocktail sets, cameras, and similar
commodities are free or given away, when such is not the fact. 2
United States v. Oppenheim, Collins dJ Co., Inc. United States
District Court for the Southern District of New York; con~ent
decree entering judgment in the sum of $1,500 and costs and also
enjoining the conduct proscribed by the order to cease and desist,
September 5, 1941.
'
Respondent, Oppenheim, Collins & Co., Inc., their representatives,
etc., in ·connection with the offering for sale, etc., of wearing apparel
in interstate commerce, !wd been ordered to CPuse and desist from
using the words "silk," "crepe," "taffeta," or "satin", as de~criptive
of products which are not composed of silk, the product of the
cocoon of the silk worm, but which are composed of a material or
tnaterials other than silk. •
2

1
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"Parkelp Tablets," kelp product_____________________________________
Pen and pencil sets·--------------------------------------- 417, 1098,

964
759
466
1173
Penci~-------------------------------------------------------- 61~ 1588
Pens, fountain. __ --------------- ___ ----------_____________________
229
Pepper·---------------------------------------------------------812
Perfumes. _____ ----- ________ -------- _____________________ 1310, 1442, 1588
"Perio Pills" medicinal preparation__________________________________ 1327
Photographic enlargements._-------- _____ :__________________________
176
Picture frames. __ ----------------------- _____ ----_________________
176
"Pine Oil Nasal Spray" ________ ---- __________________ ~_____________
913

Pins------------------------------------------------------------759
Pipes ______ ---_~- ___ -----------______________________ 196, 229, 1154, 1186
Polo shirts __ ----------____________________________________________
I
Potato chip machines---------------------------------------------- 1402
Poultry feed supplement ________________ ----- ______________________ •
804
Powders, faciaL.______________________________________________ 1267, 1588
Power or gang mowers·-------------------------------------------- 1467
Premium cards____________________________________________________ 1602
Premium novelties __________________ ----- ______ ----________________ 1234
"Prize contests" __________________ ---- ____ ---- ____ ---- ____________ ~
126
"Produlac Brand Semi-Solid Distillers Grains .Mash," poultry feed suppleiOent________________________________________________________
804
"Progress of Nations," books·-------------------------------------986
"Puder Ksiazecy" _________ ----------- ______________________ • ______ 733
Punchboards---------------------------------------------------- 103,492
PushcaPds-------------------------------------------------------492
Quinine__________________________________________________________ 1029
Rabbitfurs------------------------------------------------------797
Radios_____________________________________________ 1088, 1098, 1173, 1378
Raincoats-------------------------------------------------------- 1098
"Ratunek Salve"__________________________________________________
733
Rayon products ______ ;_·-----------------------------------------Razors, electric ___________________ ---------________________________
Real estate appraisal, correspondence courses in___________ ---------Recapped tires. ________________ ------_____________________________
Reference books ____________________ ------- _________ ----___________

17
417
513
633
708

Refrigeration, correspondence course in .. ----------------------------594
"Reginol" ______________ ------------------------ _---------- ___ ___ _ 733
Reproduction papers and cloths __________________________ :__________ 1130
Retreaded tires _________________ ---------_------------_____________
633
''Rex Perio Pil~," medicinal preparation----------------------------fi24
Robes.----------------------------------------------------------- 1154
508
Roofing nails.----------------------------------------------------"Rosse RheUIOa Tabs," medicinal preparation•• ----------------------- .779
Rug and carpet washing machines----------------------------------58
Rugs·-----------------------------------------------------------9
103
Rulers___________________________________________________________
Salad dressing ____________________________________________________ •
812
Sales promotion cards______________________________________________ 1071
Sales stimulator plan ________________ ._----_____________________ 1568, 1602
Salts, mineraL _______ • _______ •• _____________________ ---- _______ 999, 1012
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Garden .••• --------------------------------------------------Vegetable ••. -------------------------------------------------"Self-adhering Medicated Bandages"--------------------------------Service equipment, food_ ••• _______ •• ____________________________
Serving trays._. _____ ----- ________ • ____________ •• _________________
Shipping containers .•• ___ ----------- ____ •• ______________ •• _________
Shirts, polo __ • ___________ ••• ____ • ___________ ._. ______ • __ •• ________
.Shredders, steel kitchen •••••• __ • __ •• ________ •• ___ ••••• ____ •• __ ----"Silk"-----------------------------------------------------------Silverwar~------------------------------------------- 405, 1088, 1098,
"Smoke Conditioner," cigarette holder·-----------------------------Smokersets------------------------------------------------------Soap, complexion _______ •• _. ___ • ______ • ___ • ___ •• ___ • __________ ._ •• _

710
710
1386
1493
1212
1487
1
1205
17
1602
486
492
646

"Soap Lake Salts, Mother Nature"---------------------------------Soaps-----------------------------------------------------------"Sparoton Tablets"--- •• ---- __ ••• __ .-----_------_-- •• -----_.-._ ••• _
Spices-----------------------------------------------------------Squash
rackets.-------------------------------------~------------Steelstrapping
____________________________________________________

999
1267
733
812
611
1062

Steel strapping, flat_ __ ._--- •• _----------------_----------------____
"Sterling Short Wave Diathermy"----------------------------------«Stillage" _____ •• ______ • ______ • _••• _. _. _. _. ___ • _. _____ ••••• _____ • _
~'Sunfast" textile fabrics __________ •••• --- __ • __ ._. ____ •• _•• _. __ • ___ ._
«Super-Lux" electric water heater.---------------------------------Surveying instruments_._. _____ • ________ •• __ •• ___ • _______ • ___ • ___ ._
Sweet potatoes, canned ______ •• _____ • ______ • _________ • ______ ._______
"Syntonizers", orthoptic instruments ______ •••• _. ______ • ____ ••• _._____
"Tamur" rugs _____________ .--------_-- •• _____ •• _••• _. ___________ ._

1049
1425
804
381
1560
1130
235
211
9

~__

Tea·------------------------------------------------------------812
"Teeth \Vhitener" __ •••• ------- __ - --.----- ••• __ • _- -- •••••••• _. _. __ _ 913
611
Tennis rackets •• __ •••• ---. __ ._.---- ••• ----- ••• _•• ----. ___ •••• ___ ._
Textile fabrics ____________ --------------------.--------- __ --_-- __ -381
"Thermalaid," electrical device ____ .~ •••• __ ••• -. __ •••• ____ • __ ._______
750
"Thorson's Soap Lake Salts"~--------------------------------------- 1012
Tires, automobile------------·--·---------------- 282,298, 312,334,356,950
Tires, retreaded or recapped. __ ••• - •• - ••• ------------.--.-- .. ----.-633
Tobaccos--------------------------------------------------------- 1193
Toilet creauts _. __ ---- __ •• -------.----------------------------.---- 12.53
Toilet preparations_ •••• _••••••• _•• _•• _.-- ••• -- •• -------.----.- ••• 733
235
Tomatoes, canned·._ •••••••••• _-----_-----------------------------Tools·----------------·----------------~!-----·--------------- 523,1553
Topf;, nntsicaL ___ •••••• _. _•••• ____ • _•••• -----.- •• -.--------- •• - _.. 1596
Tracing papers and cloths._. ___ -- ••• _._.-----.--------------------- 1130
Traveling bags ________ ------ -------------------------------- 417, 1088
"Trays. Ha~ko De Luxe Buffet"---- •••• ----- ..•• -----.----- .• --_ •• -- 1212
"Triple X Relief Compound" medicinal preparation •••• ------......... 1327
"Trox Tablct!l" medicinal preparation.------·----------------- • --1338
Tubl's, automobile •• ----------·-------------------- --------- --·9.i0
"Tuhrast" textile fabrics .••••• _•..••• -.--- .• --- •••••.• - ••. -..
381
Tying machines, wire _____ ------- ------ ------------------- 1036, 10-t9
Tying tools or machines ___ .•
---· ------------------------- ---- 1062
Uphobtery fabric, "\.elmo" mohair ---------------------------· ----- 1161
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"Uvursin" diabetes preparation_____________________________________
218
Vaccine, cattle __ ---------- __ -~------- ________ ------------_________
475
Vacuum cleaners__________________________________________________ 1098
"Vapor Inhalant" ____ --~--- ____ ----------------------------_______
913
Vaults, concrete buriaL____________________________________________
662
Vegetable containers, wooden_-------_______________________________
946
Vegetable seeds __________________ ------------- __ --------___________
710
"Velmo" mohair upholstery fabriC----------------------------------- 1161
Vending machines, automatic cigarette_______________________________
834
"Vitale Instantaneous Hair Dye"-----------------------------------935
Voice development, correspondence course in__________________________ 1361
"Volume Library, The"---- ___ --------------------_________________
708
\Vallpaper------------------------------------------------------888
"Washable" textile fabrics _______ ----------------------------------381
Washing machines, rug and carpet _____________ ------ ______________ --58
Watches----------------------------------------- 229,405, 1088, 1098, 1173
Water heater, electric _______ ---------- ____ ----------_______________ 1560
Water-stage registers __ ;:"_________ ----- _______ ------_________________ 1130
Wearing appareL ________ ------- ______ -------- __ ------_____________ 1234
Weight removal preparation---------------------------------------455
"White Ribbon Remedy," for alcoholism----------------------------894
Wire, steel tying----------------------------------------------- 1036, 1049
Wire-tying machines ________________ ------ ________ ------- ______ 1036, 1049'
"W. K. Sterline's compound," medicinal preparation _________________
1412
"\Vomen's Drops"_________________________________________________
733
"\Vuzi-Wuzi" __________________ ------ __ ---- ____ --------- _________ 733
Yeast, bakers'---------------------------------------------- 684, 701, 1372
J_

STIPULATIONS t
Air rifle _____________________ ------ ___ -----_______________________ 1718
Air-\Vay Girdles _________________________________ ----______________ 1735
Alcoholism treatment_________________________________________ 1685 (3207)
"Allergy Electric Mask"------------------------------------- 172/j (02825)
"Almano" ______ ----- __ ---------------------------------- _----- _-- 1748
American Poultry JournaL----------------------------------- 1726 (02828)
"Amogen Tablets"------------------------------------------ 1727 (02831)
Animalfoods------------------------------------------------------ 1696
Animal food supplement------------------------------------- 1690 (3213)
Animal preparation _________________________ ----_____________ 1738 (02848)
"Anti-Acid Tablets" medicinal preparation ________________ 1747,1765 (02889)
Anti pick device for poultry ____ ---~---------------------- _____ 1728 (02832)
Arch supporters______________________________________________ 1653 (3150)
Ardena, cosmetic preparations _____ -------------------_------_ 1756 (02873)
Asthma treatment_ ______________________________ 1725 (02825), 1726 (02827)
Astrological horoscopes ______________ ---- _____________________ 1768 (02894)
Astrological readings__________________________________________ 1683 (3205)
"Automatic Darning Machine"-------------------------------- 1685 (3206)
"Avicol" poultry preparation--------------------------------- 1763 (02884)
Awnings_
---- ---------------------------------------------- -- 1698
• PRge references to stipulations or the radio and periodical di\"lsion are Indicated by ltalirized pa~e rort•r·
enC<'s. Such stipulations are also distinguished by figure "0" preceding the serial number, e. g., "01,"
"02." etc
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Barber shop equipment--------------------------------------- 1713 (3247)
Bath:
Cabinet----------------------------------~------------- 1740 (02852)
OiL ___________ ·_________________ ------__________________ 1678 (3196)
"Bathing Tea #22" _____________ ------ __________ ---- __ ________ _____ 1750
"Beauty-Glo" cosmetics __________ ------_______________________ 1705 (3237)
Beauty parlor equipment-------------------------------------- 1713 (3247)
Beverage coolers ________ -------- __ ----_____________________________ 1689
"Bi-Tone Liver Pills" _________________ ---- _______ ----- ____________ J 1729
"Blackleg," animal medicinal preparation----------------------- 1721 (02817)
"Black Strand Hair Coloring"--------------------------------------- 1710
Blanket, electric _______ ----------------- __ -------- _____ ------ 1661 (3167)
Bleach cream----------------------------------------------- 1753 (02869)
Bleaches---------------------------------------------------- 1673 (3186)
"Blk Persian" fur coats-------------------------------------- 1680 (3200)
Booklets, health..---------------------------_--------------------- 1695
Books.----------------------------- 1709 (3242), 1745 (02860), 1768 (02894)
"Book Shelf, Junior"_---------------------------------------- 1709 (3242)
"Bragg's Grass Tablets"------------------------------------- 1774- (02900)
Bread _________________ 1724- (02823), 1797 (02845), 1799 (02850), 1755 (02871)
Britannica Junior __________ --- _____ ----------_---- __ ------_--- 1709 (3242)
Broadcasts, radio commerciaL ____ ---- ___ --------- ____ -----_--- 1676 (3191)
Brooder, poultry ________ ------ ___ -----------------_------_-----_-- 1761!
"Bro-Sak" _________ -- ______ ---- __________ ---- ________ -- ____ ------- 1748
Bulbs, electric __ - _________________ ---- __ ------ ______ --_______ 1673 (3185)
Flourescent---------------------------------------------- 1658 (3160)
"Bullock's System" medicinal preparations---------------------- 1693 (3219)
"Butter-Nut Coffee"------------------------------- __ --_--.__ 1724- (02824)
"Calcite Grit"------------~--------------------------------- 1722 (02820)
"Cali-Kelp Tablets" __ ---------------------------------- ____ --_____ 1748
"Calsul Pills" __________ ------------------------------------- 1767 (02891)
"Campbell's Calcite Grit"------------------------------------ 1722 (02820)
Candies------------------------------------------ 1652 (3149), 1678 (3195)
Canvasproducts-------------------------------------------------- 1698
Capes, fur-------------------------------------------------- 1773 (02897)
Caps-------------------------------------------------------- 1669 (3179)
Cards, press------------------------------------------------- 1662 (3169)
"Carnation Cold Tablets"------------------------------------- 1709 (3241)
Car signs, press __________________ --_------------------------- 1662 (3169)
Cast iron soil pipe.------------------------------------------- 1648 (3130)
"Cedar Lined" trunks or lockers------------------------------- 1697 (3224)
"Certain-Gro" hair preparations _______ -_---------------------- 1745 (02859)
Certificates, membership ________________ ---------------------- 1662 (3169)
Chemical preparations _______________ ------------------------- 1673 (3186)
Chenille fabrics ____________________ -_------------------------ 1691 (3215)
Chicks ___________________ ------------------------ __ --- 1686, 1777 (02905)
"Chiffon"---------------------------------------------------1707
Children's l\lind Training Program.--------------------------- 1778 (02906)
C'hinesc filet dinner or cover cloths---------------------------- 1720 (02815)
Cigarettes ---------------------------------- 1650, 1659 (3163), 1662 (3168)
Cigars------------------------------------ 1700,1719 (02804), 1731 (02837)
"Cinco" cigars. ____ -- ______ ----_-----_.-_.._------- _________ - ___ -_-- 1700
Civil Service examinations, correE<pondcnce courses in ______________ 1654, 1699
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"Clairol" hair dye. _________________ •••• _••• ______ •• _______ ._ 1723 (02821)
Cleaners ___ .-----_----------------- __ -------- _______________ 1673 (3186)
Cleansing preparation _______.______ • __ • ____________ .__________ 1723 (02822)
"Cliff Edwards Hair-Way" hair preparations ____________________ 1651 (3147)
Cloths, lace _______ ---------_----- ____________ .______________ 720 (02815)
Coal tar hair dye-------------------------------- 1723 (02821), 1742 (02854)
Coats:
Fur________________________ 1670 (3182), 1671, 1680 (3200), 1773 (02897)
Men's sport.-------------------------------------------- 1656 (3155)
Coburn Electric Fence Controllers _____________________________ 1758 (02874)
"Cocomalt" food product------------------------ 1727 (02830), 1777 (02903)
Coffee------------------------------------------------------ 1724 (02824)
Cold cream, cleansing·--------------------------------------- 1721 (02818)
"Cold Tablets, Carnation"------------------------------------- 1709 (3241)
Colognes---------------------------------------------------- 1665 (3174)
Colonial Bread.• -------------------------------- 1737 (02845), 1755 (02871)
Comet rice _____________ ----- _______________ ------_------ ____ 1767 (02892)
"Complete Authorized Radio Servicing Course"-------------- ___ 1745 (02860)
Compressors. ______ --------------------_____________________ 1655 (3153)
Compressor units, refrigeration·------------------------------------_ 1689
Cooking units----------------------------------------------------- 1694
Coolers, beverage ••• ---- __ -------- _______ ._. ______ •• -- __ .__________ 1689
"Copper Colored Back" mirrors------------------------------------- 1663
Correspondence courses in:
Children's mind training .• -------------------------------- 1778 (02906)
Civil Service examinations _____ --- __________ ----- __ ----_____ 1654, 1699
Guitar------------------------------------------------- 1719(02813)
Hawaiian guitar---------------------- ______ •• ----._----- 1719 (02813)
Piano.------------------------------------------------- 1719(02813)
Spanish guitar ___ -------------------------- ____ ---- __ --_ 1719 (02813)
Cosmetics or cosmetic preparations·--------------------------- 1655 (3154),
1665 (3174), 1677 (3194), 1705 (3237), 1720 (02814), 1721 (02818),
1738 (02844), 174! (02856), 1744 (02858), 1753 (02869), 1755
(02872), 175(] (02873), 1757 (02875), 1769 (02895).
"Co-Veg" _____ --- _-------------------------------- _________ 1789 (02895)
Cover cloth, Chinese.---------------------------------------- 1720 (02815)

Cream:
Bleach------------------------------------------------- 1759(02869)
Skin ___________________________ 175(] (02873), 1757 (02875), 1769 (02895)
Vanishing ____ ··---------------------------- 1721 (02818), 1755 (02872)
"Crosman Silent Pneumatic" air rifle________________________________ 1718'
Culinary products •• ____ ---- ______________ ---- ___ ---_---- ____ 173(] (02844)
"Cutex" fingernail polish. ___ ---- •• ____________________ ••• __________ 1682
"C-Veg-Salt" ___ ----- __ -------------------------------- ____ ---. ___ 1748
"Daily Five, The," health booklet.------- ______ •• __ ----_____________ 1695
"Dalmatian Sage Leaves"------------------------------------------ 1748
''Dark Eyes" eyelash and eyebrow dye·------------------------- 1690 (3214)
Darning machine ________________________ • __ •• ___ -- __ ._.______ 1685 (3206)
"Dervita" cosmetic _____________________ •• ___ • ___ ._ •• ___ • __ •• 1744 (0'2858)
Diamond rings, simulated. ______ •• __ • __ •• __ ••• _. __ •• _____ ••••• _____ 1752
"Dime Brand Dog Food"------------------------------------- 17£7 (02829)
Dinner cloth, Chinese------------"'--------------------------- 1720 (02815)
"Dist-R-Tabs" medicinal preparation-------------------------- 1730 (02836)
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"Dobbs Truss" __________ ------ ______ ••• ____________________ 1772 (02896)
Dog:
Food ______________________ 1701 (3228), 1708, 1?'27 (02829), 1778 (02907)
Medicinal preparation ___________________________________ 1721 (02816)
"Don Sung" poultry preparation. ____________ • ________________ 1763 (02884)
Door slamming check·--------------------------------------- 1789 (028,19)
"Double-life," electric bulbs or lamps--------------------------- 1673 (3185)
"Dr. George R. Davis Shoes" ______________________________________ • 1733
Dr. Jelen's veterinary products-------------------------------- 1756 (02888)
"Dr. Tracy Three Way Skin Treatment"----------------------- 1767 (02891)
Drug product·---------------------------------------------- 1725 (02826)
Dyes:
.
.
Eyelash and .eyebrow·-------------·---------------------- 1690 (3214)
Hair __________________ 1676 (3192), 1681 (3202), 1703 (3234), 1705 (3236),
1710, 1723 (02821), 1730 (02835), 1734 (02840), 1742 (02854)

Eggs, hatching·---------------------------------------- 1686,1777 (02905)
"Egyptian Lisle" hosiery ______________ -----___________________ 167 4 (3188)
Electric blanket ___________________ • __________ ._______________ 1661 (3167)
Electric bulbs or lamps---------------------------------------- 1673 (3185)
"Electric Shepherd" ______ ••• __ -- ___ • ___________ ---- ____ • __ •• 1774 (02899)
Electrite Fence Controllers ___________________________________ 1756 (02874)
"Elmo Special Formula Cream"---- __ .---- ___ ._________________ 1677 (3194)
Embroidered handkerchief. ____ ------------------------------- 1728 (02833)
Encyclopedia Britannica._----------------------- ________ :.__--~ 1709 (3242)
"English Rib" hosiery----- ____________________________________ .____ 1692
Engraving ________ --_________________________________________ 1703 (3233)
"Euca Pine Oil"---------·---------------------------------- 1769 (02895)
"Eureka Springs Ozarka Wat.er" ------------------------------- 1681 (3201)
Expectorant mixture _________________________________________ 1717 (01408)
Eyelash and eyebrow dye·-----------------------------------Fabrics._. ____________________________ .---- _______ ._________
Chenille __________________ : ______________________________
Textile ____________ • _____ ._._. __ - __ --- ____________ • 1657,

1690 (3214)
1675 (3189)
1691 (3215)

1660 (3165),
1661 (3166), 1664 (3172), 1666, 1668, 1674 (3187)
"Faille Taffetas"_. _____ ---- __________ • _____ ---- •• ----_____________ 1668
Faunalax Worm & Laxative Compound ________________________ 1738 (02848)

Faunilin Tobacco Flakes.------------------------------------ 1738 (02848)
Feed, poultry __________________________ -----_----.--- __ ---- ______ • 176t
"Femovita" medicinal preparation •••• ------------------------- 1691 (3216)
Fence charging devices, electricaL 1756 (02874), 1773 (02898), 1774 (02899)
Fence controllers, electric ______________________ 1760 (02881), 1768 (02893)
Fingernail polishes ••• ___ •• _______ • ________ ••••• ----_--.- •••• -._ ••• - 1682
"Flash," dog food •• __________ •• __ ••.•••••••••••••• _----._ •• -- ___ •• 1708
FlashlighL.------------------------------------ 1679 (3198), 1680 (3199)
"Flashmaster" ------------------------ ·--------- 1679 (319S), 1680 (3199)
Flooring products •••• _. ____ • ___ •• __ •• __ • __ •• __ ---. __ ••• __ .--- 1658 (3159)
Flour, cotton seed ••• :--------------------------------------- 1719 (02805)
"Flower Oils"--------- ____________ ---- •• ----------.-----_---- 1GG4 (3171)
Fluorcsrcnt lighting fixtures and bulbs.------------------------- 1658 (3160)
Foods or food products:
In generaL ________________ 17£7 (02830), 1748, 1774 (02900), 1777 (02903)
Animal_______________________________________________________ 1696
Dog __ ._------ •• ---- •• _••••••• _•••••••• 1701 (3228), 1708, 1727 (02829)
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Pa~ea
Health ______________ 1711 (3245), 1753 (02868), 1760 (02882), 1769 (02895)
Livestock---------------------------------------------- 1775 (02901)
Poultry ____ ------ __ ------ ________________ .________ 1696, 1775 (0290 1)
Supplements.--------------------------- 1690 (3213), 1696, 1722 (02820)
Swine.·------------------------------------------------ 1775 (02901)
"Fortified Palm-Co." food products.--------------------------- 1759 (02868)
"Frederica Uni-Temp Machine"-------------------------------- 1713 (3247)
Fruit juices _____________ ---_-----_. __ •• ---. ___ • _____________ 1 74-~ (02857)
"Fulto Hair preparations"------------------------------------ 1764 (02886)
Fungicide ______________ ---_---- __ ---- •• _•• ___________ • _______ ••• __ 1741
Furnaces·-------------------------------------------------------- 1694
Furniture. _________________________ ••• ______________________ 1660 (3164)
Furs or fur products ________ 1670 (3182), 1680 (3200), 1691 (3·215), 1779 (02897)
"Fu-Tina" ______________________________ ______________________ ._ 1750
"Gaines Dog Meal"_. ________ ------ __ ---- _______ ~ _________ ._ 1778 (02907)
"Garcia Grande Crowns" cigars·------------------------------ 1731 (02837)
Garden hose .• ---------------------------------------------------- 1647
"Garlic and Parsely Pellets".,.--------------------------------- 11'69 (02895)
"Germ of \Vheat" health food.--------------------------------"1711 (3245)
"Ginger" perfume._. __________________ • _______________________ .___ 1687
.~

Girdles.------------------------------A·-------------------------- 1735
"Glide-o-matic Arch resters," Arch supporters __________________ 1653 (3150)
"Globe Electric Fence Controller"----- _______ •• ____ •• ___ ._. ___ 1768 (02893)
"Gold Tone" miniatures ________________ ._ •• ____________ • __________ • 1706
Gouraud's Oriental Cream·----------------------------------- 1757 (02875)
"Grace Donohue Cleanser", cosmetic preparation·------------~-- 1720 (02814)
Granite monuments or memorials ____________________ 1649 (3142), 1651 (3145)
"Grass Tablets, Bragg's"------------------------------------- 1774 (02900)
Guitar, correspondence courses in ••.• ------------------------- 1719 (021:113)
HaberdasherY------------------------------------------------ 1667 (3176)
Hair preparations ______ 1651 (3147), 1745 (02859), 1764 (02886), 1769 (02895)
Dressing ________________________________________________ 17131 (02818)
Dyes .• _________________________________________________ 1676 (3192),
1681 (3202), 1703 (3234), 1705 (3236), 1710, 1723 (02821), 1730 (02835),
1734 (02840), 1742 (02854).
Grower _____________________________ .___________________ 1722 (02819)
Handkerchiefs----------------------------------- 1656 (3156), 1728 (02833)
Hand loom embroidered handkerchief-------------------------- 1728 (02833)
"Hand Painted" pictures ••• -- ______ ••• _. ________ ._ •• ___ --_____ 1679 (3197)
"Haps" medidnal preparation·-------------------------- 1747, 1765 (02889)
"Harvester Cigar"------------------------------------------- 1719 (02804)
Hats _____________________ • ______ • ______ • ______ .----_________ 1669 (3179)
Hawaiian guitar, correspondence courses in _____________________ 1719 (02813)
Hay fever treatment..-------------------------- 1725 (02825), 1728 (02827)
"IIayrin Nasal Filters"--------------------------------------- 1728 (02827)
Headlights _________ ••• ____________ ._ •• ___ •• __ ••• _____________ 1711 (3244)
llealth booklets.------------------------------------:·------------ 1695
Health foods or products._ 1711 (32-15), 1753 (02868), 1760 (02882), 1769 (0289!))
Ileaters__________________________________________________________ 1694
Heating pads, electricaL-------------------------------------- 1659 (3162)
Heating units. ____________ -----. ____ ._____________________________ 169-l
Herb oiL ••• _____________________ • _______ • ____ •• ____ • ____ ._. 1742 (02855)
llerbtca. __________________________________________________ 1789 (02895)
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"Hercules Wild," fruit juices---------------------------------- 1744 (02857)
"Hexin" medicinal preparation ___________________ 1757 (02876), 1766 (02890)
Hog medicines. ___________________ ••••• ---- _________ • ______ • 1756 (02888)
"Home Loomed" textile fabrics ••••• --------------------------- 1674 (3187)
"Home Made" candies.--------------------------------------- 1678 (3195)
"Home Ointment"---- ____ • _____________ --. _____ -- _______ ._________ 1750
Honey, Tupelo ___________ •• __ •• ---._. __ •• _____ • _____________ 1769 (02895)
HoroBcopes, astrologicaL. ________ •• __ ••• __ -·_ •• _. ___ •••• __ •• _ 1768 (02894)
Horoscopic readings •• ---------------------------------------- 1683 (3205)
Horse preparations._----- __ ----- _______ ------ ____________ --- 1756 (02888)
Hose, garden ____ ----------- __ • ___________ ------------------------- 1647
HosierY----------------------------------- 1692, 1693 (3218), 1731 (02838)
Men's ________________ ,_ ___________ 1658 (3161), 1667 (3176), 1674 (3188)
Preparation, silk _______________________________ ._ _________ 1702 (3231)
\Vomen's •• ____ -------- _----- _----- __ ----- _-------- ______ 1667 (3177)
"Humm" hair dye·------------------------------------------- 1705 (3236)
"Hundred Dollar System of Scientific Physical Efficiency, The," health
booklet--------------------------------------------------------- 1695
Identification cards .• _________________________________________ 1653 (3151)
Illustrative pictures ___________ ---- ___ • ____ •• __ ---- ___ • __ •• _.__ 1656 (3157)
"Inecto" hair dye·------------------------------------------ 1723 (02821)
Insecticides-------------------------------- 1673 (3186), 1741, 1756 (02888)
"Instant Clairol" hair dye·----------------------------------- 1742 (02854)
"Instant Manam"------------------------------------------- 1769 (02895)
"I-0-Sol" ___________________________________ •• _____________ 1769 (02895)
"Irish Linen" hosiery ___________ ---- ____ ._____________________ 167 4 (3188)
"!ron Ton,ic Tablets"----------------------------------------- 1715 (0304)
Jackets:
Fur·--------------------------------------------------- 1773 (02897)
Men's house. __ --_--_-- __ .-- __ .- __ --. ___ --- _____ --_______ 1656 (3155)
Jackscrews-------------------------------------------------- 1702 (3232)
Jelen's veterinary products, Dr-------------------------------- 1756 (02888)
JewelrY---------------------------------------------------------- 1752
Joie de Vivre, cosmetic preparations·-------------------------- 1756 (02873)
"Jones' Dog Hulls"------------------------------------------ 1721 (02816)
"Ka-No-Mor Capsules" _______________________________________ 1715 (0304)
Kant-Slam Door Check.------------------------------------- 1799 (02849)
"Kelement" health food--------------------------------------- 1711 (3245)
King Cattle Guard, electric fence controller _____________________ 1760 (02881)
Kix: insecticide or fungicide·---------------------------------------- 1741
Kleen medicinal preparation •• -------------------------------- 1798 (02847)
Knitting yarns. __________________________ • ___ ----.---------------- 1707
Laces_ ---------------------------------------------------- 1656 (3156)
"Lacto-Cal." medicinal preparation ______________ ------------- 1734 (028-H)
"Lacto-Dextrin" ____ •- _____________ ----------------------. _ 1775 (02902)
"Lady Lennox Hair Coloring," hair dye------------------------- 1703 (3234)
"Lakro" hair dye ------------------------------------------- 1742 (02854)
Lamps, electric _________________ • _____ ._ ••• _••••• _____ •• _____ • 1673 (3185)
Lampl'! for motor drh•en vehicles ••• ----------------------------- 1711 (3244)
"Lapp's Mineralized ~Io-Lactas Block"---------------------------- . 1696
"Laxamin Tablets" ____________ •• _______ • __ ._.--._. ___ ._.____ 1767 (02891)

Laxative·-----------------------~-------------------------- 1727 (02831)
"Laxati\'e Tea Compound"------------·---------------------------- 1750
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"LD- Lax"._. __ ----_--. __ -. ___ .-----_ ••• _•• ___ --_-- ___ •• ___ 1775 (02902)
Lighting fixtures, fluorescent ___________________________________ 1658 (3160)

Lights for motor driven vehicles .•••• --------------------------- 1711 (3244)
"Linen" hosiery ___ ••• ___ •••• ___ ._ ••• __ •• _____________________ 1674 (3188)
Lingerie •• ~_. ___ •••••••••••••••••••• __ ._._ ••••• _____ ._ •• ____ 1731 (02838)
Lingerie preparation •.•• _••••• _______ •• _____ •• _•••• __ ._ •••• _.. 1702 (3231)
Liquor habit, treatment for----------------·------------------ 1685 (3207)
"Lisle" hosiery--·- ___ ••••• ___________________________________ 1674 (3188)
Livestock foods._---------- •• ____ ------ ________ ------ _______ 1775 (02901)
"Locao Belem" medicinal preparation •.• ----------------------- 1736 (02843)
Lockers.·----------·-·-----------------------·-------------- 1697 (3224)
"Lucky Stones"----- ________ ~ _________________ • ___ .__________ 16.B3 (3205)
"Luebert's Laxative Tablets"---------------------------------- 1715 (0304)
Luggage ______ ._--- __ ; __ •••• ---- ___ r·- __________ -- ____ • _ _ _ _ _ _ 1697 (3224)
"Luvos Pack" medicinal preparation·-------------------------------- 1759
"Magic-Lite" __ • __ .•••• _---- ___ • _______________ ._____________ 1679 (3198)
"Malintzin," hair dye _____ .---- ________ ------ ________ .________ 1681 (3202)
"Marvel Hen Specs"----------------------------------------- 1728 (02832)
"Marvelous Vegetable Yeast"---------------------------------- 1690 (3213)
"l\lassagic," shoes •••••••••••• _•• ______ •• -----_._ ••••• ____ •••• 1648 (3141)
~Iedicinal preparations •••••••••• ____ ._ •••• _____ ._ ••• _________ 1677 (3193).
1691 (3216), 1693 (3219), 1709 (3241), 1715 (0304), 1717 (01108,
01864), 1721 (02818), 1727 (02831), 1729, 1730 (02836), 1734
(02841), 1736 (02843), 1738 (02847, 02848), 1742 (02854), 1746,
1747, 1748, 1750, 1751 (02865), 1754, 1757 (02876), 1759, 1760
(02880, 02882), 1763 (02885), 1765 (02889), 1766 (02890), 1767
(02891), 1769 (02895), 1775 (02902)
AnimaL ••• ---- ___ ••••••••• ___ ••••••••••••••••••••••••• 1721 (02817)
"l\Ielvite Food"-----. _________________ ------ ________ •• _. _____ 1711 (3245)
::\Iembership certificates .• __________ ------- _______________ -~ __ • 1662 (3169)
:Memorials, granite _______________________________ 1649 {3142), 1651 (3145)
l\len's specialty garments·------------------------------------- 1656 (3155)
"::\Iiel de l\laguey" health food·-------------------------------- 1711 (3245)
"::\Iills Speed Coolers". ____ ---------- ______ •. _._----· _____________ ._ 1689
l\lind training of children, correspondence course in. ______________ 1778 (02906) ·
Mineral water ________________________________ 1737 (02846), 1164 (02887)
l\Iiniatures________________________________________________________ 1706
"1\linit-Rub" medicinal preparation ___________________________ 1717 (01864)
"Miracle Salve"---- __________ •• __ ---------------·--. _______ • 1763 (02885)
:Mirrors, framed. ___________ ._ •• ___________________________________ 1663
"l\1-K-l\lantho-Kreoamo" medicinal preparation _______________ 1717 (01408)
"l\fo-Lactas" animal and poultry foods·------------------------------ 1696
Monuments, granite .•••• -------------------------- 1649 (3142), 1651 (3145)
"Moth Repcllant" trunks or lockers---------------------------- 1697 (3224)
l\Iufflers, men's. _. ____ ••. ______ • __ ---- •••••••.•• __ ---- __ •• ___ 1649 (3143)
Mufti Shoe White •••• --------------------------------------- 1740 (02851)
!'\asal Filters .••••••••• _•••••• _••••• ---- •• ---- __ •• ________ •.• 1726 (02827)
Kat ural Cosmetics •••••••••• ---- •• ____________ •• _____ ----- ••• 1742 (02856)
"X at ural Herb Tea"..
_. __ ..• _
•• _ __. _
• Ji6.9 (02~95)
Xatural Ray Mineral Water .• ------·---·--------------------- 1737 (02846)
Xeckties, men's .• _••••••••••••••.••• ----- •• ---- •••••••••••••• 1649 (3143)
"Xerve Sedative Compound"-----------,---------------------1750
"Xeuramag" ----- •••• __ •••••••• __ • __________ ---- ___ ••••••••• 1760 (02882)
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"New Improved Queen Hair Dressing"------------ 17£1 (02818), 1755 (02872)
"Nix Bleach Cream"---------------------------------------- 1753 (02869)
"Nox-Em" medicinal preparations------------------------------ 1715 (0304)
"Nutrase" medicinal preparation •• ---------------------------- 1788 (02847)
"Nutrolac" _________________________ • -------- _----- ___________ ·_ ___ 1748
"Nutty Brown Flour"--------------------------------------- 1719 (02805)
Office supplies and equipment_ _______________________________ :_ 1703 (3233)
Oil filter_. ___ ---- ____ ------ •• -------------------- ___ ------_ 1751 (02866)
"Oil Portrait" ___________________ ._---- __________ ----________ 1679 (3197)
Oils:
Bath .. -------------------------------------------------- 1678 (3196)
Herb·------------------------------------------------- 1742 (02855)
Perfume_________________________________________________ 1664 (3171)
Vegetable. ________________________________________ ._____ 1701 (3230)
"Okasa" __ . ------------------------------------------------ 1760 (02882)
Olbas Herb OiL .. _________________________
1742 (02854)
~-_______________

"Olio Siruonini'' cooking or table oiL •• ------------------------- 1701 (3230)
"0-Pep-0-1\Iint" _____ - •• ____ .-. _____ • _____ • -- ________ • ______ ___ ___ 1748
"Oototal" ____________ • -- __ • __________________ • ________ ---- _ 1760 (02882)
"Otto-Matik Darning 1\Iachine"------------------------------- 1685 (3206)
Ozarka Spring Water.---------------------------------------- 1681 (3201)
Ozone generating machines._-------------~------------------------- 1688
"Ozone-Air" generating machines.----------------------------- 1688 (3211)
Packing material for steam engines----------------------------- 1665 (3173)
Pads, electrical heating·--------------------------------------- 1659 (3162)
"Painted" pictures. __________ ------ ______ -----_----- ______ .__ 1679 (3197)
Painting Outfit, New Roche.---------------------------------- 1655 (3153)
Paints------------------------------------------------------ 1652 (3148)
"Parker-Lite"---- .. __ • __ -.-_---------------------.- ____ .-.____ 1679 (3198)
"Peat 1\Ioss" -------·--··------------------------- 1697 (3223), 1713 (3248)
"Peggy Sage" fingernail polish-------------------------------------- 1682
Penci~----------------------------------------------------------- 1712
Perfume oils. ___________ -----------------------------_ •• ----- 1664 (3171)
Perfumes _________________________ 1655 (3154), 1665 (3174); 1687,1736 (02844)
PeriodicaL _________ ~ _____ ••• _.----------------------------- 1726 (02828)
Permanent wave device or machine·---------------------------- 1713 (3247)"
"Pers." fur ______________ • ________ • ___ ._--- __ -------_------__ 1691 (3215)
"Persian" fur or fur coats.-----------•------------- 1680 (3200), 1691 (3215)
Perspir-ator Turkish bath cabinet-------------------·--------- 17.~0 (02852)
Philatelic supplies. __________ ••• _••••• ---.--------------------.---- 1704
Phillipps medicinal preparations •••• __ ---- •• ------------------------- 1754Photographic miniatures ••••• _•••••• ___ •••• --.--------.-------.----- 1706
Photographs or photographic enlargements, colored or tin ted.-.-.-- 1656 (3157),
1672, 1679 (3197)
Piano, correspondence courses in------------------------------ 1719 (02813)
Pictures:
Franted •••••••• ---········-·········------------------------- 1663
Illustrative •••• _••••••••••••••••••••••• - ••• --.--- •••• -.-. 1656 (3157)
Piece goods ••• --------·-·····---------------------------·--------- 1657
''Pikaki" perfunte ••• _. __ •••••••••••••••• --- ••• --.--.------. 1687
Pipe, cast iron soiL •• ------·······---------------------------- 1648 (3130)
Pipe fittings •••••• ______ •••••••••••••• ---------------·-- _____ 1648 (3130)
"Plasters, Spaulding's Wonder"········--·-·--·-------·------- 1758 (02877)
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"Plumeria" perfume._--- _________ ---- __________ -----------________ 1687
Polishes, fingernaiL ... -------______________________________________ 1682
"Pomi Moi" perfume._____________________________________________ 1687
"Pomona Grape Juice"--------------------------------------------- 1748
"Poorman's Poultry Brooder and Battery Equipment"---------------- 176S
"Portrait"·------------.._-------~----------------------------- 1679 (3197)
Poultry:
'
Breeding stock__________________________________________ 1777 (02905)
Brooder------------------------------------------------------ liB£
Device ________ -- ________________________________ -______ 1728 (02832)
Foods or food supplements. __________ ----- ______ -----____ 1690 (3218),
1696, 1722 (02820), 1762, 1775 (02901)
JournaL ____ -------------------- _______________________ 1726 (02828)
Medicinal preparations __________ 1738 (02848), 1763 (02884), 1765 (02888)
Press cards ______ ------ ___ ------_---- ________________________ 1662 (3169)
"Press Cards," identification·---------------------------------- 1653 (3151)
Printing _________________________ • _____________________ ._____ 1703 (3233)
"Pulmotol'' medicinal preparation ______________________________ 1691 (3216)
"Pure Dye"------------------------------------------- 1660 (3165), 1666
"Pur-Erb Compound No.1"---------------------------------------- 1750
"Queen" cosmetic preparations __________________ 1721 (02818), 1755 (02872)
Radio broadcasts _________________________________ ---_-_______ 1676 (3191)
"Radio Servicing Course, Complete Authorized"---------------- 1745 (02860)
1694
"Rayon"------------------ 1660 (3165), 1664 (3172), 1666,1668,1691 (3215)
''Reclaimo" oil filter _________________________________________ 1151 (02866)
Ranges---------------------------------------------------~-------

"Redi-Meal" health food·------------------------------------ 1711 (3245)
Reference books ________ ------ ______ ------- _____ ------------ __ 1709 (3242)
Refrigeration compressors _________________ ----------- _____ ---______ 1689
"Rejuven" _____________________________ --------- _______ ---- _ 1760 (02882)
"Rejuvena," hair dye. ____________________________ --__________ 1676 (3192)
"Renatone Pills" medicinal preparation _________________________ 1691 (3216)
Reprints of photographs--------------------------------------- 1656 (3157)
Ribbons------------------------- 1669 (3180), 1670 (3181), 1675 (3189, 3190)
Rice·------------------------------------------------------ 1767 (02892)
Rings, diamond ___________________
1752
Robes, men's. _ ----- __ ------- _______ ----- ____________________ 1656 (3155)
Rose fever treatment_ ___________________________ 1725 (02825), 1726 (02827)
"Rubel's High Vitamin B1 Wheat Bread"---------- 1724 (02823), 1739 (02850)
Rupture device. _______________ ----_________________________ 1772 (02896)
~_______________________________

"Salve, Miracle"-------------------------------------------- 1763 (02885)
"Sandalwood" perfume .••• ______________ •• __________ •• _. __________ - 1687
Seam binding ______________ 1669 (3180), 1670 (3181), 1675 (3190), 16R3 (3204)
"Sea Tabs"------------------------------------------------- 1769 (02895)
"Sengovan" ------- ____________________________________ • _____ 1760 (02882)
"Seven Herbs Laxative"-------------------------------------------- 1748
Shampoo •• ____ • ___ ---- _________ ._. __________ • __________ .___ 1758 (02878)
"Sheet Glass" mirrors ________ • __ • _________________ • _____ .__________ 1663
"Shetland" wooL _________________________________ .________________ 1707
Shinola White Shoe Dressings_·------------------------------- 1777 (02904)
Shirt and slack ensembles, men's------------------------------- 1656 (3155)'
Shirts, men's _________ ---- ___ ----- ____________ • ________ • ____ __ 1667 (3176)
Shoes·-----------------------------·------------------- 1648 (3141),1755
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Shoe polishes __ ------------~----------------~--------------- 1777 (02904)
Shoe white ______ -_-- ____________ ---- ________ -- ____ --_______ 1740 (02851)
Signs, press car.---------------------------------------------- 1662 (3169)
"Silk"---------------------------- 1660 (3165), 1664 (3172), 1666, 1668, 1707
Silk hosiery preparation _______________________________________ 1702 (3231)
Sinusitis remedy ______________________ ----------_____________ 1693 (3219)
Skin preparations _________________________ ----------------- 1720 (02814),
1721 (02818), 1756 (02873), 1757 (02875), 1767 (02891), 1769 (02895)
Smoking tobacco _________________ ---- __ ---- __________ ---------____ 1650
"Snare's Relef," medicinal preparation _____________________ --~___ 1677 (3193)
Soaps ______________ --------------_________________________ 1721 (02818),
1786 (02844), 1769 (02895)
Socks, men 's_ ____ __________ ____ __ ____ __ ______ ____ ______ ____ __ __ __ _ 1692
"Spalding's Wonder Plasters" _______________ ------- ___________ 1758 (02877)
Spanish guitar, correspondence courses in_____ ---------------- 1719 (02813)
"Special Formula Single Stg. #1"------------------------------- 1685 (3207)
Spray guns.------------------------------------------------- 1655 (3153)
Stamps----------------------------------------------------------- 1704
Stationery----------------_----_----------------------------- 1703 (3233)
Steam engine packing materiaL-------------------------------- 1665 (3173)
"Stomavita" medicinal preparation----------------------------- 1691 (3216)
"Stop-Lites" medicinal preparation _______________________ 171,.7,1765 (02889)
Stoves------------------~---------------------------------------- 1694
Studio Girl Shampoo·--------------------------------------- 1758 (02878)
Swine foods ____ • ____ ---- ________ -------------------- _______ 1775 (02901)
"Swiss Pine Needle Bath Oil"-------------------------- ... ------- 1678 (3196)
"Taffetas"-------------------------------------------------------- 1668
"Talismans" ____________ ---- ____ ---------- __ -- _______ ---- ____ 1683 (3205)
Tam·ilac poultry, livestock and swine foods _____________________ 1775 (02901)
Tarpaulins-------------------------------------------------------- 1698
Tents------------------------------------------------------------ 1698
"Testitotal" _____________________ ------------- _______ ---- ___ 1760 (02882)
Textile fabrics. ___________________ -- ___ ----- _____ ----------- ______ 1657,
1660 (3165), 1661 (3166), 1664 (3172), 1666, 1668, 1674 (3187)
"Thelorysus" medicinal preparation __________________ • _______ _ 1760 (02880)
"Thoroughbred Electric Fencers" ____ ------------ ____ --------- 1778 (02898)
Tobacco habit, treatment for----~------------------------------ 1715 (040)
"Tobacco Redeemer"__________________________________________ 1715 (040)
Tobacco, smoking ____________________ ~ ___________________ • _ __ ____ _ 1650
Toilet articles or preparations ______________________ 1665 (3174), 1736 (02844)
"Tonico Del Cappuccino" medicinal preparation _____ ----------_ 1751 (02865)
Toothbrushes.----------------------------------------------- 1701 (3229)
"Tracy's Acnol Ointmenl, Dr."_--------------------~--------- 1767 (02891)
Triad insecticide or fungicide ______________ ------ __ ----_____________ 174-1
"Tru-Clean Tablets"----------------------------------------- 1723 (02822)
Trunks------------------------------------------------------ 1697 (3224)
Truss, Dobbs __________ -------------------------- ___________ 1772 (02896)
"Tuch-Up" hair dye------------------------------------ ---- 1731,.( 02840)
''Tupelo Honey"____________________________________________ 1769 (02895)
Turki~h Dath Cabinet_ _______________________________________ 171,.0 (02852)
"Tuscany Lace" cloths __________ ------ _______________________ 1720 (02815)
"Tuxedo Club Pomade"------------------------- 1721 (02818), 1755 (02872)
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Two-In-One Shoe Polishes and Dressings _______________________ 1777 (02904)

"Ureduce" ----- __ ---- ________ ---- __ - ______ ~ _-- ___ ---- __ • ____ 1760 (02882)
Valeria's Hair Grower _____ ---- _______________________________ 17£2 (02819)
Vanishing cream _____ --------------------------_ 1721 (02818), 1755 (02872)
"Van-Tox" alcoholism treatment------------------------------- 1685 (3207)
Vegetable oils ____ ---_--- __ --.------ ••• __ •• _----------- __ • ___ • F01 (3230)
"Vegeton" cosmetic preparations------------------------------ 1769 (02895)
Veterinary products_~----- __ ----_____________________________ 1756 (02888)
Vigro medicinal preparations _________ -----__________________________ 1754
"Vimm's" health food products _______________________________ 1753 (02868)
"Vita-Ferro"----- ____________________ ---- ___ --_. _____ -- __ --- 1769 (02895)
"Vita-Lite," ozone generating machines. _______ . __ _____________ _ 1688 (3210)
"Vitameal" _______________ ------- _________ •• ___________ • _ ___ 1769 (02895)
Vitamina--------------------------------------------------------- 1746
Vitaminascope device for determining vitamin A deficiency____________ 1746
"Vitey Perles" __________ • _________ --- _________ • __ ________ ___ 1725 (02826)
"'V' Pilot Packing" materiaL--------------------------------- 1665 (3173)
"Walter Kendall Complete Dog Food"--------------~----------- 1701 (3228)
Water, mineraL _____________________ 1681 (3201), 1737 (02846), 1764 (02887)
Whiteners ________ -------------------- _____ ---- ______________ 1673 ·(3186)
"Wool"---------------------------------------------------------- 1707
Wormers ____ • ___ -- _________ ----------_------ ________ --- ____ 1756 (02888)
Wrist watches. ______ ---- __ ------------ __ -------.--_______________ 1751!
Yams, knitting ___________ ---- _______ ---------_____________________ 1707
Zenaida hair dye _______________________ --------------------· 1730 (02835)

INDEX 1
DESIST ORDERS
Page

Abortifacient qualities of product, misrepresenting as to. See Advertising
falsely, etc .
.Acts, unfair or deceptive, condemned in this volume. See Unfair
methods, etc.
Advertising falsely or misleadingly:
As toAgents or representativesEarnings or profits ______ • ____________________________ 633, 708
Terms and conditions________________________________ 633, 708
Ailments and symptoms, generally ____________________ 240,466, 1029
Business status, advantages or connectionsConnections and arrangements with others________________
393
708
Educational institutions and schools ______ ---------__
Industry concerned-------------------------------594
Manufacturer's agent ________ ----_----_-------- ___ 393
Manufacturer's subsidiary ______________ • ___ ._-- ____ · 786
725
Correspondence school being "Institute" ____ --------_____
Dealer beingAuthorized agent, central office exchange or headquarters of industrY---------------------------·-116
LaboratorY---·----------------------------------733
Manufacturer ______ 116, 126, 617,633,693, 786,964,971, 1487
Printers and binders_-------- ______ .-----. __ --..... 1071
Direct dealing advantages·----------------------------964
IdentitY---------------------------------------------633
Importer being manufacturer ___ • ___ -------------------· 1344
Jobs and employment ______ --------------------------393
Manufacturer being.maker of all products sold.___________
617
Personnel or staff __________________________________ ._._
393
Place of business being executive office of factories_________
693
Private business beingAssociation._----- _____ ----- _______ ._ •• ___ ._._._..
708
Educational organization or association ______ --------708
InstUute_________________________________________
725
National organization or association_ •••••••• _•• _____
725
Retailer being wholesaler ____ ----------------. _________ • 1393
733
Seller being doctor ____ ••• ____ ••• ---- __ •• -_---- •• - ___ .__
Size, extent, etc.-------------------------------------725
Stock·--------------------------------------------- 116,971
Success or standing •• _-- •••••• --.-- •••••••• ---- __ •••• 126, 513
Time in business------------------------------------ 126,950
Unique nature or situation .•• --------------------------- 1123
1 Covering practloos Included In cease and desist orders and stipulations, at p. 1875, In Instant volume.
Jl'or lnde:a: by commodities Involved rather than practices, ltl Table of Commodities, preceding.
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Advertising falsely or misleadingly-Continued.
As to-Continued.
Color of product_ _________________ ._______________________
24
Combination sales_________________________________________
334
Comparative data or merits _________________ 508,530,633, 1267, 1560·
Competitors and their products ____________________ 24,334,356,786
Composition ______________ 405, 583, 662, 928, 935, 950, 1123, 1205, 1212
Consignment shipments____________________________________
633
Doctor's design or supervision of product_____________________
583
Domestic product being imported____________________________ 1450
Earnings or profits _________________ 58, 513, 633, 708, 1241, 1282, 1402
Foreign product being domestic_____________________________
611
Free productPrice pf which included in charge or service otherwise
demanded ___ -------- ______ -- __ -- __ -- ___ 126, 405, 1568, 1602
Government needs __________ ----___________________________
513·
Grade of product_ ___________________________________·______
334
Guarantees _________________________________ 126,393,475,633,662
History------- ____________ -----_---_--_-----_-_---- 455, 486, 1560
Doctor's design _______________ ---- ________ -----________
583
IdentitY-------------------------------------------------Individual attention ________ ------------------------ ______ •
Indorsement, approval or sponsorship of productAmerican Public Service Testing System_________________
British Royal Family--- __ -- ___ - ______ -----____________
Doctors _________________________________________ ._ 583,
Health institutions __________ • ___________ •• _____ -------.
Industry concerned. ____________ ---_---- _____ -------___
Insurance company-----------------------------------\Vomen's clubs _____________ ----- ________ -------------Insurance of guarantee . ..,___________________________________

633
513
1560
1
1352
73
393
662
583
662

Jobs and employment---------------------------- 393,513,594,708
Manufacture or preparation of product_ _____________ 24, 633, 662, 95(}
Nature of product--------------------------------- 935, 1123, 1450'
~fothproof .. ------------------------------------------ 1161
Need for product or service ________ J------------------ 513,594,708
Old, secondhand, reconditioned, or reclaimed product as new
and fresh--------------------------------------------- 211,583
Opportunities in product_ ______________ 126,393,513,594, 1241, 1402
Prices .• _______________ ---- ___________________ .________ 126, 282,
298,312,334,356,513,583,656,950,964,1123,1393,1541
By depictions __ ------------------- -----------------: 1541
Prize or puzzle contests____________ _ -------------------126
Qualities, properties, or results of productAbortifacient_ ____________________________ 624, 1327, 1352, 145g
Antiseptic, fungicidal or germicidaL ______ 58, 73, 1267, 1301, 1386
Auxilliary, in proving and supplementary _____ 466, 804, 1253, 1267
__ --------------------- 1361
Beneficial, personal and social
Cleanliness _________ ----_ ------- ____ -----583
254
Cleansing_________
___ ------- --·-- -----CoJO:metic, toilet and beautifying ___
__ ---- -------81,
126,166,254,646,733,913,935,1253,1267,1450
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Advertising falsely or misleadingly-Continued.
As to-Continued.
Qualities, properties, or results of product-Continued.
Durability or permanence _______________ ---- ________ 662, 1123
Economizing or saving ______________________________ 633, 1560
Educational and informative ____________________ 513, 1241, 1282
Fadeless or sunfast_ ________________ ---------------- 381,888
Functional effectiveness, operation and scope______________
81,
166,240,486,508,964,1425,1560
Germ or vermin proof__________________________________
583
Medicinal, therapeutic, remedial and healthfuL___________
73,
126, 218, 240, 254, 466, 475, 486, 530, 576, 624, 733, 750, 779,
894, 913, 957, 999, 1012, 1022, 1029, 1227, 1291, 1327,
1338, 1352, 1412, 1425, 1459.
___________________________________________ 1161
Practicality, simplicity and usability ____________________ 81, 166
Preventive or protective _________________________ 254,486,530
Productivity__________________________________________
804
Purity or sterilitY---------------------------------- 1267, 1386
Reducing--------------------------------------------455
Renewing _____________________ ----------------------58
Rust and tarnish proof_________________________________ 1205
Self-applicability ____________ -------------- ------- 81,166
Water or moisture resistant_ __________________________ 662,888
Quality----- ________________________________________ 126, 633, 656
Refunds----------------------------------------------- 63~ 1602
Replacements ________ -----------------------------------633
Reproductions of imports _______________ .__________________
656
Safety __________________________ 81, 166,530,624, 733,894, 913,935,
1029, 1291, 1301, 1327, 1352; 1386, 1412, 1425, 1450, 1459, 1560
Sales promotion plans__ __ __ _ __ ______ ____ __ ____ __ ___ __ __ _ 1602
Sample, offer or order conformance _______ 282,298,312,334,633,1123
Scientific or relevant facts__________________________________ 240,
466,513,646,804,1029,1241,1253,1267,1282,1361
Source or origin of product_____________________________________________ 393,583
Place. _____________________________________ -- ______ 116, 971
~fothproof

~faker

Domestic as foreign--·-------------- -------------- 1450
Foreign as domestic _________ --_-------------------611
Special, limited or personal offers or selections.----------------- 126,
282,298,312,334,513,583
Sucrf'ss,useorstanding___
___ --------------- 126,708,1241,1450
Terms and conditions ______________________ 393,633,662,708, 1241
Testimonials_ __ __ _____ ----• 733, 804, 1291, 1560
Tests1560
American Public Service Testing Systrm_
73
Laboratory_
33-l
Type of product. _
Und<'rtakings ____ _
393, 1241
73,486,508,530,1029
Unique nature ••
1568
Valu<'
1123
Wright
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Agent of industry, 'misrepresenting as to seller's being. See Advertising
falsely, etc.; Assuming or using, etc.; Misrepresenting business status,
etc.; Misrepresenting directly, etc.
Agents or representatives:
Misrepresenting orally by. See Misrepresenting directly, etc.
Securing falsely or misleadingly. See Advertising falsely, etc.; Securing agents, etc.
Agreements, dealer-manufacturer, to monopolize sale. See Combinmg or
conspiring.
Aiding, assisting or abetting unfair or unlawful act or practice (See also,
Combining or conspiring; Furnishing, etc.; and, in general, Unfair
methods, etc.)
ThroughAssisting in price fixing practices. ____ .______________________
946
Creating corporate instrumentality for exchange of trade statistics to fix industry's prices-------------------------------759
Paying commissions________________________________________ 1393
Selling lottery or chance merchandising devices------------- 492, 1071
Supplying punch or pull cards, or other lottery devices_________
126
Ailments, in general, misrepresenting as to. See Advertising falsely, etc.
Allocating business to fix prices and hinder competition. See Combining
or conspiring.
Allowances for service facilities, discriminating in price through allowances
for. See Discriminating in price.
American Public Service Testing System, claiming indorsements of product by, falsely. See Advertising falsely, etc.; Claiming, etc.
Antiseptic qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.
Apportioning business. See Combining or conspiring.
Approval or indorsement, misrepresenting as to. See Advertising falsely,
etc.; Claiming indorsements, etc.; Misbranding, etc.; Using misleading,
etc.
Arrangements and connections with others, misrepresenting as to. See
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting busi- ,
ness status, etc.; Misrepresenting directly, etc.
Association, misrepresenting private business as. See Advertising falsely,
etc.; Assuming or using, etc.; Misrepresenting business status, etc.;
Misrepresenting directly, etc.
Assuming or using misleading trade or corporate name:
As to-Connections and arrangements with others-Disabled Ameri~an Veterans •. -------------------------986
Old and well known concerns--------------------------- 1568
Seller being authorized agent, central office, exchange or
headquarters of industrY----------------------------116
725
Correspondence school being "Institute"--------------------Dealer beingLaboratory·-----------------------------------------733
11anufacturer
_______________________________________ 116,971
Printers and binders.---------------------------------- 1071
IdentitY----------------------------------------------·- 633,986
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Assuming or using misleading trade or corporate name-Continued.
l'a&'e
As t~Continued.
Private business beingEducators' association ••••• ________ • _______ ._ •• _. _____ ._
708
Institute ___ •.•. _________ •• ___ • _. _____ ••.• ·• __ • _•.•• __ _ 725
986
Patriotic organization. ________ •• ___ • ____ •••. ___ ... _. __ •
Source or origin of productPlace ••••.• ---------------------------------------- 116,971
Stock·--------------------------------------------------116
Auxiliary qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Basing point system in price fixing. See Combining or conspiring.
Beneficial qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Bid fixing agreements. See Combining or conspiring.
Bids, uniform. See Combining or conspiring.
Boycotting:
Competitors' and consumers' sources of supplyToControl and limit retail distribution and practice..........
834
Price cutter-ToFix and maintain prices.------------------------------547
547
.Monopolize sale and distribution ••• _._._. _____ • ____ .____
Suppliers of competitorsToMonopolize sale and distribution .•• ___________ -------.__
834
Brands, using misleading. See Misbranding, etc.
Bribing customers' employees:
To induce purchase of donor's goods.------------------------------684
British Royal Family, claiming indorsements or approval of product by.
See Ad vert ising falsely, etc.; Claiming or using, etc.
Brokerage fees, fixing uniform. See Combining or conspiring.
Brokerage payments, discriminating in price through. See Discriminating
in price.
Business status, advantages or connections, misrepresenting as to. See
Advertising falsely, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
Central office of industry, misrepresenting as to seller's being. See Advertising faL:!ely, etc.: Assuming or using, etc.; Misrepresenting business
status, etc.; Misrepresenting directly, etc.
Claiming or using indorsements or testimonials falsely or misleadingly:
As to or fromAmerican Public Service Testing System.-------------------- 1560
British Royal Family_. _________ -.------.------------------1
Through depictions or symbols-------------------------1
Disabled American Veterans.-------------------- ••••• -----986
Doctors. ___________ • _____ •••• ___ ._ ••• ---.- ••••••• -.... 583, 1352
Health institutions .•••••• _••• ---.-.---.----------.-----.--73
Industry concerned •••••• --------------------------------·393
Insurancecompany .•••••••• ------------------------------662
Supreme Court of United States.---------------------------176
Usf:'rs, in generaL------------------------------ 733, 804, 1291, 1560
583
Women's clubs ••••••••••• ------·- ------ --
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Classification of:
Customers. See Combining or conspiring.
Dealers, as "legitimate" or "recognized." See Combining or conspiring.
Cleanliness of product, misrepresenting as to. See Advertising falsely, etc.
Cleansing qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Coercing and intimidating:
CompetitorsTo maintain price agreements ______________________________ _
Customers of competitorsByProcuring institution of Government suit to seize product of
competitor ______________________________·___________ _
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946

24
Threatening Government seizure of product of competitor ••
24
DistributorsToSecure compliance with established price policies _________ _ 1467
1\Ianufacturers and distributorsToRefuse to sell to competitors ___________________________ _ 834
SuppliersToCut off price cutter _____________ -- ____________________ _ 547
Refrain from selling to competitors _____________________ _ 1193
Color of product, misrepresenting as to, or failing to reveal artificial. See
Advertising falsely, etc.; Neglecting, etc.; Misrepresenting directly, etc.
Combination sales, misrepresenting as to. See Advertising falsely, etc.
Combining or conspiring:
ToFix prices and hinder competitionThrough263
Apportionment of business _________________ • ______ ••
Association as price maintainer and stabilizer__________ 427,
759,946,1130
Basing point delivered price system__________________
427
Bid fixing agreements--------------------------- 263, 1130
Government---------------------------------427
Circulating price lists through association and adhering
theretO----------------------------------------- 1130
Classification of customers _________ • ___ ._. ___ ••• _... 1130
Coercing and intimidating price cutters______________
946
263
Concert of action, from time to time. __________ ••• _._
Cutting off supplies of price cutting competitor________
547
427
Exchanging price information with other associations_.
Exchanging price information and lists ____ 427, 759, 946, 1130
Fixing and enforcing trade-in allowances ____ ••••••••• 14.67
Fixing and maintaining uniform government bids or
discounts ---- __ ---------- • -------- 427, 1467
Fixing and maintaining uniform prices, etc ______ ------. 263,
427,759,946,1130,1467
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Combining or conspiring-Continued,
To-Continued.
Fix prices and hinder competition-Continued.
Through-Continued.
Page
Meetings for price agreements _________________ 263,427,759
Organizing and coercing distributors to observe established prices, etc--------------------------------- 1467
Policing agreement performance by association __ 427, 759,946
759
Price and other trade statistics______________________
946
Production controL _____________________ ---------.
427
Recognized jobber and dealer lists___________________
Respecting delivered prices in outside territory __ -----427
Simultaneously changing prices ____________________ 263, 759
UniformBids---------------------------------- 263,42~ 1130
Brokerage fees_ _ ______________________________ 946
Contract time limitations, optional clauses, etc __ 946, 1130
Freight allowances ______________________ 427,946,1130
Maximum discounts ___________________ 946, 1130, 1467
Prices ____________________ 263,427,759, 946, 1130, 1467
Trade differentials_____________________________
427
Trade-in allowances____________________________ 1467
Limit distribution to "regular" channelsThroughClassifying dealers as "legitimate" or "recognized"____ 1493
Limiting association membership to "legitimate"
dealers----------------------------------------- 1493
Patronizing and making agreements with operating or
so-called "honor roll" manufacturers_______________ 1493
Urging manufacturer sales only to "legitimate" dealers
and protesting others____________________________ 1493
Monopolize sale and distributionThroughAgreements with cooperating or so-called "Honor
Roll" manufacturers ____________________________ _ 1493
Boycotting suppliers of competitors _________________ _ 834
Cutting off supplies of competitors __________________ _ 834
547
Price cutter ____ ------------------_:--------------_
Discontinuing or limiting direct sales to chain and
department stores, etc _____ ----- _____ ------_- ____ _ 1493
Discriminating between trade areas and customers ___ _
24
Disparaging product of competitor ___ ---------- ____ _
24
Disseminating lists of members, co-operating or socalled "honor roll," manufacturers and "legitimate''
dealers__
---- ------------ -------------Distributor-rnanufacturl.'r agreements to discontinue
price competition, etc_-------------- -----------Establishing selves with manufacturers as preferred class
of buyers. ________ ---_ •• ---- •• ________ - ________ _
Furnishing cooperating manufacturers with list of
"legitimate" dealers _____ ------------------------Inducing suppliers to refuse to sell to competitors __ • 834,
Investigating practices of cooperating manufacturers..

1493
1493
834
1493
1193
1493
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Combining or conspiring-Continued.
.Page
To-Continued.
Monopolize sale and distribution-Continued.
Through-Continued.
Manufacturers' refusal to sell_______________________
547
Meetings of association to determine and carry out
restrictive policies ____ -- ___ ---------_____________ 1493
Misrepresenting manufacture or preparation of product_
24
Patronizing preferentially cooperating manufacturers__ 1493
Selling below cost-------------·-------------------24
Supervising and investigating practices and policies of
competitors. ____ ---_---- _________________ ------- 1493
Commercial bribery. See Bribing, etc.
Commissions, aiding or abetting unfair acts, etc., through paying. Se'e
Aiding, etc.
Comparative data or merits of product, misrepresenting as·to. See Advertising falsely, etc.; Misrepresenting directly, etc.
Compensation of agents or representatives, misrepresenting as to. See
Advertising falsely, etc.; Securing, etc.
Competitors and their products, misrepresenting as to. See Advertising
falsely, etc.; Disparaging, etc.
Composition of product, misrepresenting as to. See Advertising falsely,
etc.; Disparaging, etc.; Misbranding, etc.; Neglecting, etc.; Using misleading, etc.
Concealing foreign marking _____ --- ______ --- _____ -------____________ 1344
Concert of action to fix prices and hinder competition. See Combining or
conspiring.
Conditions and terms, misrepresenting as to. See Advertising falsely, etc.;
Neglecting, etc.; Offering, etc.; Using contest, etc.
Connections and arrangements with others, misrepresenting as to. See
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
Consignment shipments, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.; Offering deceptive, etc.; Securing
agents, etc.
Conspiring. See Combining or conspiring.
Contests, misrepresentin~ as to. See Advertising falsely, etc.; Offering
deceptive, etc.; Using contest, etc.
Contract provisions, misrepresenting as to. See Offering deceptive, etc.;
Securing agents, etc.
Cooperating in restrictive policies and practices. See Combining or conspiring.
Corporate instrumentality, creating, for exchange of statistics to fix prices.
See Aiding, etc.; Combining or conspiring.
Corporate name, assuming or using misleading. See Assuming or using, etc.
Correspondence school representing self falsely as "Institute". See .\dvertising falsely, etc.; Assuming or using, etc.; Misrepresenting business
status, etc.
Cosmetic qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.; Using misleading, etc.
Cost, selling below, with intent and effect to injure competition. See
Selling, etc.
Customers of competitor, coercing and intimidating. See Coercing, etc.
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Cutting off competitors' access to customers or market:
ThroughP&ICe
Distributor-manufacturer agreements __ - __ --_________________ 1493
Cutting off competitors' source of supply:
ThroughBoycotts, coercion, persuasion and intimidation. ______ 547, 1193, 1493
Establishing selves with manufacturers as preferred class of
buyers·-----------------------------------------------834
Limiting sales to "legitimate" dealers._______________________ 1493
Dealer representing self falsely as:
Laboratory owner or operator. See Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
Manufacturer. See Advertising falsely, etc.; Assuming or using, etc.;
Misrepresenting business status, etc.; Misrepresenting directly, etc.
Printers and binders. See Advertising falsely, etc.; Assuming or
using, etc.; Misrepresenting business status, etc.; Misrepresenting
directly, etc.
Dealing on exclusive and tying basis:
In violation of Section 3------------------------------- 1036, 1049, 1062
Depictions or symbols, misrepresenting product through. See Advertising falsely, etc.; Claiming, etc.; Misbranding, etc.
Direct dealing advantages, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting business status, etc.
'
Direct sales to consumers, discontinuing, by manufacturers. See Combining or conspiring.
Discounts and savings, misrepresenting as to. See Advertising falsely,
etc.j Misrepresenting prices.
Discounts, discriminating in price through. See Discriminating in price.
Discounts, government, fixing. See Combining or conspiring.
Discriminating between trade areas and customers, to monopolize sale.
See Combining or conspiring.
Discriminating in price:
In violation of Section 2ThroughAdditional deliveries not charged for _____________ 684, 701, 1372
Allowances for service and facilities.-----------.------..
812
Brokerage payments or acceptances.---.----------------- 235,
377,684,830,924,1114,1182,1437,1580
Cash discounts ______ ·-------------------------- 684, 701, 1372
Charges and price differentials generally ____ 24, 684,701,812, 1372
24
Place or trade area discrimination.---------------------Quantity rebates or discounts .• ------------------------24
Disparaging or misrepresenting competitors or their products:
CompetitorsAs toFinancial condition._ •• -------------------------.--.--.
786
Termination of business-------------------------------786
Product~t-

As toComposition. ___ ._.-.---.---------------.-- •• -- •••• -..
24
Prices •••••••••••• --------.--.--.--·--- •••••• -- •• __ • 334, 356
QualitY---------------------------------------------786
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Doctor, misrepresenting as to:
Page
Indorsement or approval of product by. See Advertising falsely, etc.;
Claiming or using, etc.
Seller being. See Advertising falsely, etc.; Misrepresenting business
status, etc.
Supervision or design of product by. See Advertising falsely, etc.;
Misbranding or mislabeling; Using misleading, etc.
Domestic product:
:Misrepresenting as imported. See Advertising falsely, etc.; Mis·
branding, etc.; Neglecting, etc.; Using misleading, etc.
Misrepresenting foreign as. See Advertising falsely, etc.; Misbrand·
ing, etc.; Neglecting, etc.
Durability of product, misrepresenting as to. See Advertising falsely, etc.
Earnings or profits, misrepresenting as to. See Advertising falsely, etc.;
Offering deceptive, etc.; Securing agents, etc.
Economizing or saving qualities of product, misrepresenting as to. See
Advertising falsely, etc.
Educational connections, misrepresenting as to. See Advertising falsely,
etc.; Assuming or using, etc.; Misrepresenting business status, etc.
Educational organization or association, misrepresenting private business
as. See Advertising falsely, etc.; Assuming or using, etc.; 1\Iisrepre·
senting business status, etc.; Misrepresenting directly, etc.
Educational qualities of product, misrepresenting as to. See Advertising
•
falsely, etc.
Factory office, misrepresenting place of business as. See Advertising falsely,
etc.; Misrepresenting business status, etc.
Fadeless or sunfast qualities, misrepresenting as to. See Advertising
falsely, etc.; l\Iisrepresenting directly, etc.
Failure to reveal, unfaiily or improperly. See Neglecting, etc.
False and misleading advertising. See Advertising falsely, etc.
Fighting brand, establishing and using, as evidencing intent to injure and
destroy competition by selling below cost. See Selling, etc.
Fixing prices. See Combining or conspiring.
Foreign:
Origin of product, misrepresenting as to. See Advertising falsely,
etc.; Misbranding, etc.; Using misleading, etc.
Product, misrepresenting as domestic. See Advertising falsely, etc.;
Misbranding, etc.
Free product, misrepresenting as to. See Advertising falsely, etc.; Offer·
ing, etc.
Freight allowances, fixing uniform. See Combining or conspiring.
Freight rates, action relative to, as evidencing intent to injure and destroy
competition by selling below cost. See Selling below cost.
Functional effectiveness of product, misr£'presenting as to. See Adver·
tising falsely, etc.
Fungicidal qualities of product, misrepresenting as to. See Advertising
fah;ely, etc.
Furnishing means and instrumentalities of misrepresentation and decep·
tion: (See also Aiding, etc. and, in general, Unfair methods, etc.)
Through supplying false and misleadingAdvertising mats and materiaL__
_ 950,1161,1212,1393,1568,1602
Priceli&s--·----------··---------------- --------·--··---·
950
Tags and labels-------------------- ------------------- 797, 1161
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Germicidal qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Germ-proof qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Government needs, misrepresenting as to. See Advertising falsely, etc.;
l\Iisrepresenting directly, etc.
Government sanction, misrepresenting as to. See Claiming indorsements, etc.; Misrepresenting business status, etc.; l\Iisrepresenting
directly, etc.
Government seizure of competitor's product in bands of customers, threatening. See Coercing, etc.
Government suit to seize competitor's product, procuring institution of,
unfairly. See Coercing, etc.
Grade of product, misrepresenting as to. See Advertising, etc.
Guarantees, misrepresenting as to. See Advertising falsely, etc.; Offering
deceptive, etc.
Headquarters of industry, misrepresenti:p.g as to seller's being. See Advertising falsely, etc.; Assuming, etc.; Misrepresenting business status,
etc.; MisrepresentL'1g directly, etc.
Health institutions, claiming indorsements of, falsely. See Advertising
falsely, etc.; Claiming, etc.
Healthful qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.
History of product, misrepresenting as to. See Advertising falsely, etc.
"Honor Roll" cooperating manufacturers, creating list of so-called, and
dealing with, to monopolize. See Combining or conspiring.
Identity, misrepresenting as to. See Advertising falsely, etc.; Assuming
or using, etc.; Misrepresenting directly, etc.
Imported product, misrepresenting domestic as. See Misbranding, etc.;
Using misleading, etc.
Importer being manufacturer, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.; Misrepresenting business status, etc.
Individual attention, misrepresenting as to. See Advertising falsely, etc.
Indorsement or approval of product, misrepresenting as to. See Advertising falsely, etc.; Claiming or using, etc.; Misbranding, etc.; l\lisrepresenting directly, etc.; Using misleading, etc.
Industry, misrepresenting connections and arrangements with. See
Advertising falsely, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
"Institute," correspondence school representing self falsely as. See
Advertising falsely, etc.; Assmning or using, etc.; Misrepresenting business status, etc.
Instrumentalities of misrepresentation and deception, furnishing. See
Furnishing, etc.
Insurance of guarantee, misrepresenting as to. See Advertising falsely,
etc.; Offering deceptive, etc.
Intimidating. See Coercing, etc.
Jobs and employment, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.; Offering deceptive, etc.
Labehl, supplying misleading. See Furnishing, etc.
Labels, u!"ing misleading. See Misbranding, etc.
Laboratory tests, misrrpresenting as to. See Advertising falsrly, etc.

1863
Page

1864

FEDERAL TRADE COMMISSION DECISIONS
DESIST ORDERS

"Legitimate" or "recognized" dealers, classifying as. See Combining or
conspiring.
Limited or special offers, misrepresenting as to. See Advertising falsely,
etc.; Offering deceptive, etc.
List prices, misrepresenting as regular selling. See Advertising falsely,
etc.; Misrepresenting prices.
Lists of "legitimate" dealers, furnishing manufacturers. See Combining
or conspiring.
Lottery devices or schemes, selling. See Aiding, etc.
Lottery devices or schemes, using, in merchandising. See Using lottery,
etc.
Maintaining prices. See Combining or conspiring.
Maker of product, misrepresenting as to. See Advertising falsely, etc.;
Misbranding, etc.; Using misleading, etc.
Manufacture or preparation of product, misrepresenting as to. See Ad- ·
vertising falsely, etc.; Misbranding, etc.; Using misleading, etc.
Manufacturer:
Dealer representing sel,f falsely as. See Advertising falsely, etc.;
Assuming and using, etc.; Misrepresenting business status, etc.;
Misrepresenting directly, etc.
Representing self falsely as:
Custom tailor. See Misrepresenting business status, etc.; Misrepresenting directly, etc.
Maker of all products sold. See Advertising falsely, etc.; Misbranding, etc.; Misrepresenting business status, etc.
Manufacturers' agent or representative, misrepresenting self as. See
Advertising falsely, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
Manufacturer's subsidiary, misrepresenting self as. See Advertising
falsely, etc.; Misrepresenting business status, etc.
Means and instrumentalities of misrepresentation and deception, furnishing. See Furnishing, etc.
Medicinal qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Meetings of trade associations, to determine restrictive policies. See
Combining or conspiring.
Misbranding or mislabeling:
As toComposition--~---------~----------- 17, 109,583, 662,797,950, 1205
Doctor's design or supervision-----------~-----------~-----~583
Domestic product being imported-------------~~--~---- 1, 1310, 1442
By depictions or symbols •• -------~-------~-----~------1
Foreign place of
__________________________ .______ 1442
business_~

Foreign product being domestiC----------------------------611
"Made in U. 8. A."-------------------------------- 1344,1596
HistoryDoctor's design or sponsorship _____________ ~_____________
583
Indorsement or approval of productBritish Royal Family_--- ______ ----- ____ --____ ___ ___ __
1
Through depictions or symbols---------------------1
I>octors---------------------------------------------583
".omen's clubs ________ - _____________________________
583
-~
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Pa&e
Misbranding or mislabeling-Continued,
As to-Continued.
Manufacture or preparation·----------------------------- 662,950
Through depictions. _____________________ • __ .-_----._._
9
Nature of product ____ ------ _________________ -- ____ -------797
Mothproof____________________________________________ 1161
Old, secondhand or used product being new___________________
583

Prices .• -------------------------------------------------QualitiesAntiseptic or germicidaL .. ______ • ______________ ---_---Fadeless color or design·------------------------------Germ and vermin proof._: _______________________ -----11otbproof_______________ ·---------------------------ProductivitY-----------------------------------------Rust and tarnish proof. ________ -----___________________
Water or moisture resistant _______________________ • ___ ••

583
1301
381
583
1161
710
1205
662

QuantitY------------------------------------------------89
Safety ... ------------------------------------------------ 1301
Source or origin of product,
Maker------------------------------------ 17,583,1310,1568
Through depictions. _______________ • _________ • ____ •
17
Place ______________________ ---------------- 1, 1310, 1344
Foreign ________________ ---------------- 9, 611, 1442, 1596
Through depictions or symbols _______________ .______
1, 9
Misrepresenting business status, advantages or connections:
As toConnections and arrangements with others ___________________ _
393
Advertising campaign. ____ ---- __ ._. ___________________ _ 1602
Disabled American Veterans ___________ • _______________ _
986
Educational institutions _______________________________ _
708
594
Industry concerned-----------------------------------Manufacturers' representative _______ • __________________ _ 393
Manufacturer's subsidiary ____ ---- _______ ---- ________ • __
786
Seller being authorized agent, central office, t>xchauge or
headquarters of industry ____ -------------- __ ---- __ --_
116
Well-known concerns.------------------------- 1568, 1602, 1610
As source of free materiaL .. ------------------------ 1610
Correspondence school being "Institute"_._---_-_____________
725
Dealer beingLaboratorY------------------------------------------733
Manufacturer _____ 116, 126,617,633,693,786,964,971, 1487, 1610
Printers and binders •• --------------------------------- 1071
Direct dealing advantages •• ____ -------------------------.-964
Government connection or sponsorship U.S. Supreme Court....
176
IdentitY------------------------------·----------------- 633,986
Importer being manufacturer __________ -----------134-l
Jobs and employment. __________ - • - - --- - •
393
Manufacturer beingCustom tailor------_.. • -- ••• ---- •••.•• --1610
617, 1610
1\Iaker of all products sold •••••••.•••••• - • _
Kature oC business •••••••••••• ----.-.--.---- • -.-.
176
Personnel or ~<t.afL •• _ _. • ••• _ -- ••• _••• _. • ••• _ __ _ 176, 393, 986
Place of business being executive office of factories.............
693
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Misrepresenting business status, advantages or connections-Continued.
l'ag~~
As to-Continued.
Private business beingAssociation___________________________________________
708
708
Educators' organization________________________________
Institute--------------------------------------------725
National organization or association_____________________
725
Patriotic organization _________ ----- ___________ ------___
986
Retailer being wholesaler___________________________________ 1393
Seller being doctor_________________________________________
733
Size and extent-------------------------------------------725
Stock-------------------------------------------------- 116,971
Success or standing ______________________________________ 126,513
Time in business---------------------------------------- 126,950
Unique nature or situation------------------------------- 116, 1123
Misrepresenting directly or orally by self or representatives:
As toAgentsEarnings or profits------------------------------------633
633
Terms and conditions---------------------------------Business status, advantages or connections393
Connections and arrangements with others---------------Advertising campaign _____________________________ _ 1602
Disabled American Veterans ____________________ ---986
Industry concerned _______________________________ _
594
Manufacturer's representative ______________ .________ _ 393
Manufacturer's subsidiary _________________________ _ 786
Seller being authorized agent, central office, exchange or
116
headquarters of industry ___ ----------- __ --------Well-known concern ___________________________ 1602, 1610
As source of free materiaL---------------------- 1610
Dealer being manufacturer ________________ 116, 633, 786, 964, 971
Government sanctionD. S. Supreme Court_ ___ ---- ________________ -- ____ _ 176
633
IdentitY---------------------------------------------393
Jobs and employment--------------------------------Manufacturer beingCustom tailor __________ -------- ___ ----- ____ ----___ 1610
Maker of all goods sold----------------------------- 1610
Nature of business------------------------------------176
Personnel or staff-------------------------------- 176,393,986
Private business being patriotic organization______________
986
Retailer being wholesaler------------------------------- 1393
Stock.----------------------------------------------116
513
Success or standing ______________ ----- __ -. __ -_--------.
Unique nature or situation-----------------------------116
24
Color____________________________________________________
Comparative data or merits--------------------------------633
Competitors and their products----------------------------786
Composition. __________________________ • ___ • _____ ---- __ --. 1610
633
Consignment shipments. ______ ---- ____ ----_-----------'---.Direct dealing advantages---------------------------------964
Earnings or profits--------------------------------------- 513, 633
Foreign product being domestic............................. 1108
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Page
Misrepresenting directly or orally by self or representativeS-Continued,
As to-Continued.
Free product---------------------------------------------- 1610
Price included in charge otherwise demanded______________ 1602
Government needs__________________________________________
513
Guarantees--------------------------------------------- 393,633
513
Individual attention. _______ ---------- _______ -------_______
Indorsement or sponsorship of productDisabled American Veterans___________________________
986
Industry concerned____________________________________
393
Jobs and employment--------------~----------------- 393,513,594
Manufacture or preparation ________________________ 9, 24,633, 1610
Nature of product_________________________________________
176
Need for product or service _______________________________ 513,594
Non-commercial objectives or sales__________________________
986
Opportunities in product or service ________________ 176,393,513,594
Patriotic objectives or sales ___________________________________ 986

Prices--------------------------------------------- 176,513,
Prize contests_____________________________________________
Qualities, properties or results of productEconomizing__________________________________________
EducationaL_________________________________________
Fadeless or sun-fast color or design______________________
Water resistant ______________________ ------___________

1393
176

QualitY-------------------------------------------------Redemptions, refunds, replacements, etc _____________ 633, 1568,
Sales promotion plans _______________________ ----- ______ 1568,
Sample, offer or order conformance _______________________ 633,

633
1602
1602
1610

Scientific or relevant facts---------------------------------Service--------------------------------------------------Source or origin of productMaker-------------------------------------------- 393,
Place. _______________________ --·--_________________ 971,

513
513

633
513
888
888

1610
1108

Foreign·----------------------------------------- · 9
Special or limited offers------------------------------ 176, 513,986
Stock·--------------------------------------------------116
Terms and conditions--------------------- 393,633, 1568, 1602, 1610
Undertakings. _________ -- __________ ----------------------393
Value·--------------------------------------------------176
Misrepresenting prices:
As toAdditional charges ______________ --------------------------- 1541
Combinations _____________________________ • _____ -- _______ _ 334
964
Comparative savings ____ -- __ -_-_---_----------------_--_--Coverage or extrasDy depictions ____ ~_-_--------------------------------- 1541
Exaggerated fictitious being regular-------------------------- 176,
282, 29~312, 334,356,583,656,950,1568
List as regular selling ________________________ 282,298,312,334,356
Nature as583
Advertising_---.------------------------------- •• ----Cost only---- ____ --.--_-_---------_---- ____ .--- •• ___ ••
583
964
FactorY----------------------------------------------
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Misrepresenting prices-Continued.
!'age
As to-Continued.
Product coveredBy depictions._. ___ ._-----------------________________ 1541
Regular being special reduced ________________ 126, 513, 583, 656, 1123
Retail being wholesale•.• ------------------------------- 1123, 1393
Savings and discounts ________________________ 282,298,312,334,356
By exclusion of customary trade-in allowances. ______ •• _._ 282,
298, 312, 334, 356
Misrepresenting product: See, in general, Unfair methods, etc.; and,
through failure to disclose w, to composition, somce, newness and
safety, neglecting, etc.
Misrepresenting quantity:
Through "Slack filling". __ •• -------_ •• __ -- ••••• __ •••• __ •• ___ ._.
81)
Moisture resistant qualities, misrepresenting as to. See Advertising
falsely, etc.
Monopolizing sale and distribution. See Combining or conspiring.
Moth-proof qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.
Name:
Using misleading corporate. See Assuming or using, etc.
Using misleading product. See Using misleading, etc.
Nature of:
Business, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting pusiness status, etc.; Misrepresenting directly, etc.
Product, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting, directly, etc:; Misbranding, etc.
Need for product or service, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.
Neglecting, unfairly or deceptively, to make material disclosure:
As toComposition of product.--------------··--·-···--·---- 17, 24, 121Z
Foreign source of product or parts ______________ 611, 1108, 1344, 159&
Manufacture or preparation of productArtificial coloring oL •••••••••••• _____ ••• ___ ••• ___ • •• • ••
24
New appearing product being old or used.·-----------------211
Old, secondhand, or used product being new__________________
545Safety of product••• ----------·------·----------·-------·-81,
166, 57~ 624,733,894,935,1291, 132~ 1352,1412,1425, 1451)
Terms and conditionsContest prerequisites._ •••• _•• __ • ______ • _____ .• __ ••• __ ._
126
Non-commercial objectives or !'ales, misrepresenting as to. See Misrepresenting directly, etc.; Offering deceptive, etc.
Offering decepth·e inducements to purchase: (See also, Unfair methods,
etc.)
ThroughRepresenting or offering, falsely or misleadinglyEarnings or profits .•••••••.•••••••••••• 58,513, 1241, 1282, 140Z
Free product .•••• -------------------·-···---·-···--·-- 1510
Price of which included in charge or service othcrv.;se
demanded ________ ------- --------- 126,405,1568, 160Z
Guarantees, refunds and replacements•••••• 126, 393, 475, 633, 662
Jobs and employment•••••••••••••••••••••••• 3!)3, 513,594, 70S
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Offering deceptive inducements to purchase-Continued.
Pa~
Through-Continued.
Representing or offering, falsely or misleadingly-Continued.
Non-commercial objectives or sales ___ ------_____________
986
Opportunities in product or service ______________ 176,1241,1402
Patriotic objectives or sales----------------------------986
Prize contest schemes ____ ------------------- _______ ---126
Replacements ___________ -~-----------------_-_________
633
Sample offer or order conformance_______________________ 282,
298,312,334,633,1123,1610
Special or limited offers __________ 176,282,298,312,334,513,986
On pretextAdvertising _____ -_-_-------------------_______
583
Personal interest__---------- ______ - ____._______
126
Special selection ___ -------------------_-_______
583
Terms· and conditions--------------------------- 126, 393, 1568
Compensation ___________________________________ 633, 708
Consignment 10hipment. ____ ----- ____ ---- ____ ---- ___ 633
Ccntract provisions ____________ -___________________
708
Cost--------------------------------------------- 1602
Cost as labor onlY--------------------------------- 1610
Display merchandise __________ -----------__________ 1602
Equipment, etc, furnished__________________________ 1241
Exclusive territory _________ -_______________________ 1568
Free product_ _______ ------- ____ --------------_____ 1610
Price of which included in charge or service otherwise demanded-----------------·---------- 1568, 1602
Inspection of goods----------------~--------------- 1610
Insurance----------------------------------------662
Payment----------------------------------------633
Redemptions______________________________________ 1568
Refunds, returns, and reimbursements--------- 633, 708, 1602
Replacements and warranties __ ------ __ -----________
633
Shipment and freight---------------------------~--633
Undertakings in generaL---------------------------- 393, 1241
Old or used product, representing falsely as new. See Advertising falsely,
etc.; Neglecting, etc.
Operation of product, misrepresenting as to. See Advertising falsely, etc.
Opportunities in product or service, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting directly, etc.; Offering deceptive, etc.
Oral misrepresentation by self or representatives. See Misrepresenting
directly, etc.
Order conformance, misrepresenting as to. See Advertising falsely, etc.;
Offering deceptive, etc.
Origin of product, mif'represPnting as to. See Advertising falsely, etc.;
Misbranding, etc.; Uoing misleading, etc.
Patriotic objectives or sales, misrrprcJmting as to. See Misrt'prcscnting
directly, etc.; Offering decPptive, etc.
Paying commissions, aiding or abetting unfair acts, etc., through. See
Aiding, etc.
Personnel or staff, misr('preRPnting as to. See Misrepresenting business
status, etc.; Misrf•pfl'~(·nting directly, etc.
4355211
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Picture puzzle contests, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.; Offering, etc.; Using contest schemes,
etc.
Pictures, misrepresenting product through. See Advertising falsely,
etc.; Claiming or using, etc.; Misbranding, etc.
Place of origin of product, misrepresenting as to. See Advertising falsely,
etc.; Misbranding, etc.; Using mi:ilcading, etc.
Practicality, simplicity, or usability of device or product, misrepresenting
as to. See Advertising falsely, etc.
Practices, unfair or deceptive, condemned in this volume. See Unfair
methods, etc.
Preventive and protective qualities of product, misrepresenting as to. See
Advertising falsely, etc.; Misbranding, etc.
Price agreements, coercing competitors to maintain. See Coercing, etc.
Price cutters:
Boycotting, to maintain prices. See Boycotting.
Coercing, etc. See Coercirg, etc.
Cutting off supplies of. See Combining or conspiring; Cutting off,
etc.
Price differentials, discriminating in price through. See Discrimi~ating
iP price.
Price, discriminating in. See Discriminating in price.
Price fixing:
Assisting in. See Aiding, etc.
Concerted. See Combining or conspiring.
Price lists:
Circulating, filing,-etc. See Combining or conspiring.
Supplying misleading. See Furnishing, etc.
Prices:
Combining or conspiring to fix and restrain. See Combining or conspiring.
Concert of action to fix or enhance. See Combining or conspiring.
Misrepresenting as to. See Advertising falsely, etc.; Misrepresenting
directly, etc.; Misrepresenting prices.
Private business being association, misrepresenting as to. See Advertising
falsely, etc.; Misrepresenting business status, etc.
Prize contests, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting directly. etc.; Offering, etc.; Using contest, etc.
Production control, price fixing through. See Combining or conspiring.
Productivity of product, misrepresenting as to. See Advertising falsely,
etc.; Misbranding, etc.
Profits or earnings, misrepresenting as to. See Advertising falsely, etc.;
Offering deceptive, etc.; Securing agents, etc.
Properties of product or service, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Using
misleading, etc.
Protective qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.
Pull or punch cards:
Furnishing or supplying. See Aiding, etc.
Using, in merchandising. See Using lottery, etc.
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Punch boards:
Furnishing or supplying. See Aiding, etc.
Using, in merchandising. See Using lottery, etc.
Purity of product, misrepresenting as to. See Advertising falsely, etc.;
Misbranding, etc.
Puzzle contests, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting directly, etc.; Offering, deceptive, etc.; Using misleading, etc.
Qualities, properties or results of product or service, misrepresenting as to.
See Advertising falsely, etc.; l\Hsbranding, etc.; Misrepresenting directly,
etc.; Using misleading, etc.
Quality of product, misrepresenting as to. See Advertising falsely, etc.;
Misbranding, etc.
Quantity rebates or discounts, discriminating in price through. See
Discriminating in price.
"Recognized" dealers or jobbers, classifying as. See Combining or conspiring.
Reducing qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Refunds, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting directly, etc.; Offering deceptive, etc.; Securing agents, etc.
Refusal to sell, by manufacturers, to monopolize sale. See Combining or
conspiring.
Refusal to sell competitors, inducing suppliers'. See Combining or
conspiring.
Remedial qualities of product, misrepresenting as to. See A..dvertising
falsely, etc.; Misbranding, etc.
Renewing qualities of product, misrepresenting as to. See Advertising
falsely, etc.
Replacements, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting directly, etc.; Offering deceptive, etc.; Securing agents, etc.
Representatives or agents:
Misrepresenting orally by. See Misrepresenting directly, etc.
Securing falsely or misleadingly. See Advertising falsely, etc.; Securing agents, etc.
Reproductions of imports, misrepresenting products as. See Advertising
falsely, etc.
Results of product or service, misrepresenting as to. See Advertising
falsely, etc.; ,Misbranding, etc.; Misrepresenting directly, etc.; Using
misleading, etc.
Retailer misrepresenting self as wholesaler. See Advertising falsely, etc.;
Misrepresenting business status, etc.
Rust- and tarnish-proof qualities of product, misrepresenting as to. See
Advertising falsely, etc.
Safety of product, misrepresenting as to. See Advertising falsely, etc.;
Neglecting, etc.
Sales promotion plans, misrepresenting as to. See Misrepresenting
directly, etc.
Sample conformance, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting directly, etc.; Offering deceptive, etc.
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Saving or economizing qualities of product, misrepresenting as to. See
Advertising falsely, etc.
Savings and discounts, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting prices.
Schools, misrepresenting connections with. See Advertising falsely, etc.;
Assuming or using, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
Scientific or relevant facts, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.
Second-hand or used product, misrepresenting as new. See Advertising
falsely, etc.; Neglecting, etc.
Securing agents· or representatives falsely or misleadingly:
Through misrepresentingTerms and conditionsAs toCompensation ____ --. _____ -- __ --. _____ --_________ 633, 708
Contract provisions _________________ ~______________
708
Earnings or profits.------------------------------ 633, 708
Product offered _______ •• _••• ____ •• --_. __ .__________
633
Replacements------------------------------------633
Returns and refunds----------------------------- 633,708
Sell-applicability, misrepresenting as to device's quality of. See Advertising falsely, etc.
Selling below cost:
With intent to and potential effect of injuring and destroying competition. __ --- __ --------------------- __ -- __________ --------__
24
As evidenced by- •
Opposition to freight rate adjustments favoring competitor_
24
Prior rejection for loss entailed by below cost price._______
24
Securing unlawfully favoring freight rates_________________
24
Seeking tariff increase to cut off supply of competitor______
24
Using "fighting brand"---- ___ --_-- _____ • __ ----_________
24
Service facilities, discriminating in price through allowances for. See
Discriminating in price.
Simplicity, practicality, or usability of device or product, misrepresenting
as to. See Advertising falsely, etc.
Simulating;
Well known containers and labels of defunct importer______________ 1310
Size of business or plant, misrepresenting as to. See Advertising falsely,
etc.; Misbranding, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.
"Slack filling" of containers, misrepresenting quantity through. See
Misrepresenting quantity,
Source of product, misrepresenting as to. See Advertising falsely, etc.;
Misbranding, etc.; Using misleading, etc.
Sources of supply, boycotting competitors' and consumers'. See lloycotting.
Special or limited offers, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.; Offering deceptive, etc.
Staff or personnel, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting business status, etc.; Misrepresenting directly, etc.
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Standing of:
Business, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting business, etc.
Product, misrepresenting as to. See Advertising falsely, etc.
Sterility of product, misrepresenting as to. See Advertising falsely, etc.;
Misbranding, etc.
Stock, misrepresenting as to: See Advertising falsely, etc.; Misrepresenting
business, status, etc.
Stock, misrepresenting as to nature of seller's. See Advertising falsely,
etc.; Assuming or using, etc.; l\Iisrepresenting business status, etc.;
Misrepresenting directly, etc.
Success of:
Business, misrepresenting as to. See Advertising falsely, etc.; Misrepresenting business status, etc.
Product, misrepresenting as to. See Advertising falsely, etc.
Sunfast or fadeless qualities, misrepresenting as to. See Advertising
falsely, etc.; Misrepresenting directly, etc.
Supreme court sanction, misrepresenting as to. See Claiming indorsements, etc:; Misrepresenting business status, etc.; Misrepresenting
directly, etc.
Symhols or depictions, misrepresenting product through. See Advertising
falsely, etc.; Claiming or using, etc.; Misbranding, etc.
Symptoms or ailments, misrepresenting as to. See Advertising falsely, etc.
Tags and labels, supplying misleading. See Furnishing, etc.
Tailor, manufacturer misrepresenting self as. See Misrepresenting business status, etc.; Misrepresenting directly, etc.
Tariff increase, action relative to, as evidencing intent to injure and destroy
competition by selling below cost. See Selling, etc.
Tarnish and rust-proof qualities of product, misrepresenting as to. See
Advertising falsely, etc.
Terms and conditions, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting directly, etc.; Neglecting, etc.; Offering deceptive,
etc.; Securing age"nts, etc.; Using contest, etc.
Testimonials, misrepresenting as to. See Advertising falsely, etc.
Tests, misrepresenting as to. See Advertising falsely, etc.
Therapeutic qualities of product, misrepresenting as to. See Advertising
falsely, etc.; Misbranding, etc.
·
Threatening government seizure of competitor's product. See Coercing,
etc.
Time in business, misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting business, etc.
Trade differentials, fixing uniform. See Combining or conspiring.
Trade-in allowance:
Fixing. See Combining or conspiring.
Misrepresenting price saying through excluding. See Misrepresenting prices.
Trade or corporate name, assuming or using misleading. See Assuming or
using, etc.
Trade statistics, use in price fixing. See Combining or conspiring.
Tubfast qualities of product. See Advertising falsely, etc.; !\lisbranding, etc.
Type of product, misrepresenting as to. See Advertising falsely, etc.
Undertakings, misrepresenting as to. See Advertising falsely, etc.; Misre~
resenting directly, etc.; Offering deceptive, etc.
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Unfair methods of competition, etc., condemned in this volume: SeeAdvertising falsely or misleadingly.
Aiding, assisting or abetting unfair or unlawful act or practice.
Assuming or using misleading trade or corporate name.
·
Bribing customers' employees.
Boycotting.

Page

Claiming or using indorsements or tes~imonials falsely or misleadingly.
Coercing and intimidating.
Combining or conspiring.
Concealing foreign marking.
Cutting off competitors' access to customers or market.
Cutting off competitors' sources of supply.
Dealing on exclusive or tying basis.
Discriminating in price.
Disparaging or misrepresenting competitors or their products.
Furnishing means and instrumentalities of misrepresentation and
dec£>ption.
Misbranding or
Misrepresenting
Misrepresenting
Misrepresenting
l\Iisrepresenting

mislabeling.
business status, advantages or connections.
directly or orally, by self or representatives.
prices.
quantity.

Neglecting, unfairly or deceptively, to make material disclosure.
Offering deceptive inducements to purchase.
Securing agents or representatives falsely or misleadingly.
Selling below cost, etc.
Simulating.
Using contest schemes unfairly in merchandising.
Using lottery schemes in merchandising.
Using misleading product name or title.
Unique nature of product, misrepresenting as to. See Advertising falsely,
etc.
Unique nature or situation, mi'lrepresenting as to. See Misrepresenting
business status, etc.; Misrepresenting directly, etc.
"U.S.A.", misrepresenting as to domestic origin through. See Misbrandbig, etc.
Usability, practicality or simplicity of device or product, misrepresenting
as to. See Advertising falsely, etc.
Use of product, misrepresenting as to. See Advertising falsely, etc.
Using contest schemes unfairly in merchandising:
Through misrepresentingPuzzle solutions as winning prizes---------------------------Terms and condition.q ------- -------------------

126
126
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Using lottery schemes in merchandising. (See, also, Aiding, etc.)_______
67
95, 103, 126, 189, 196,204, 229, 247, 367, 386, 405, 417, 492, 523,
538, 561, 568, 718, 874, 881, 905, 978, 1081, 1088, 1098, 1154, 1173,
1186, 1219, 1234, 1319, 1378, 1553, 1588, 1623.
Using misleading product name or title:
As toComposition_-------------- ___ --------------_--- ___ 662, 797, 1205
Doctor's design or supervision·-----------------------------583
Domestic product being imported ___________________________ 1, 1442
Indorsements or approvalBritish Royal Family _________ ---- _____ -_______________
1
Manufacture or preparation--------------------------------Nature------·-------------------------------------------Qualities, properties or resultsCosmetic, toilet and beautifying_________________________
Medicinal, therapeutic or remediaL______________________
Water or moisture resistant------------,---------------Source or origin of product1Iaker ____________________________________________ 583,

9
797
646
913
662
1568

Place.----------------------------------------------1
Foreign .. --------------------------------------- 9,1442
Value of product., misrepresenting as to. See Advertising falsely, etc.;
Misrepresenting directly, etc.
Vermin proof qualities of product, misrepresenting as to. See Advertising
.falsely, etc.
Veterans organization, misrepresenting connection with. See Assuming,
etc.; Claiming, etc.; Misrepresenting business status, etc.; Misrepresenting directly, etc.; Offering, etc.
Washable qualities of product. See Advertising falsely, etc.; Misbranding, etc ..•.. ---------------------------------------------------Water resistant qualities, misrepresenting as to. See Advertising falsely,
etc.; Misrepresenting directly, etc.
Weight of product, misrepresenting as to. See Advertising falsely, etc.
Wholesaler, retailer misrepresenting al", See Advertising falsely, etc.;
Misrepresenting business status, etc.
Women's clubs, claiming indorsement or approval of, falsely. See Advertising falsely, etc.; Claiming or using, etc.; Misbranding, etc.
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STIPULATIONS 1
Advertising falsely or misleadingly:
As toAgents or representativesEarnings or profits _______________ 1652 (3148), 1731 (02838), 1779
Terms and conditions---------------------------- 1791 (02838)
Ailments or symptoms, generally----------------------- 1681 (3201)
1682, 1691 (3216), 1711 (3245), 1759, 1734 (02841),
174£ (02856), 1762, 1775 (02902).
Approvalgoods------------------------------------------- 170!
Bureau of StandardsSpecifications conformance ____ --------------------- 1673 (3185)

----Page

1
rclor~nces to stipulations or the radio and periodical division are Indicated by italiclted page rei~T·
ences. Such stipulations are also distinguished by figure "0" preceding the serial number of tbe stipulation,
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Page
Advertising falsely or misleadingly-Continued.
As to--Continued.
Business status, advantages or connections" American headquarters" for product______________ 1777 (02905)
Connections and arrangements with others"F H A".................................... 1660 (3164)

Government ••. ----····--------···--·------------- 1699
Correspondence school beingBureau___________________________________________ 1654
Institute __________________ 1699,1719 (02813), 1778 (02906)
Customers' insurance protection. • ••• __ •• _....... 1723 (02822)
Dealer beingAgent of another ....••••.••••••••••••••••••• 1745 (02860)
Engraver or printer·---·---------------------- 1703 (3233)
Importer.------------------------------------ 1666, 1668
Institute •••••• ---- ••• _•.••••• _._ ••• _._. __ ._ 1726 (02827)
Manufacturer •• 1648 (3130), 1658 (3159), 1693 (3218), 1694,
1702 (3231), 1707, 1715 (0304), 1794 (02840), 1779 (02897)
Dealer conducting correspondence schooL ••••••.• __ 1745 (02860)
Dealer owning or operatingICennels •••••••••••• ------------------------------ 1708
Labora tory •• _•••••. _.•• _• _.•• _• ______ .• _. • • 1685 (3207),
1715 (040), 1721 (02816), 1742 (02856), 1760 (02882)
Exclusive process .••. ___ •.. _•..•• _._ ... _. __ .. _._. 1767 (02892)
Foreign plants or offices. 1655 (3154), 1656 (3156), 1662 (3168), 1666
Government approval or connectionCivil Service Commission .•••••••. ___ --·- ______ •.••• 1699
Department of Agriculture •• ----------------- 1767 (02892)
"F. H. A."---------------------------------- 1660 (3164)
IdentityFictitious collection agency_.---------- •. __ --------- 1704
Individual beingBureau .•• ---------------------------------------- 1654
Corporation or association ••••••• 1719 (02813), 1768 (02894)
Institute. ___ •• _____ •••••• _. ___ •• _••••• _.... 1778 (02906)
Industry's backing 'Or cooperation·---------------- 1745 (02860)
Nature.----------------------------- 1653 (3151), 1683 (3205)
Personnel or stalL •• 1653 (3151), 1694, 1719 (02813), 1745 (02860)
Poultry farm as producer of all eggs hatched______________ 1686
Press privileges._. __ • ________ ------ _____ ---- __ --- 1662 (3169)
Private business beingAssociation .••• _•• __ ._ •••••••••• __ • ___ • ___ ••• 1662 (3169)
Institute.---------------------------------- 1719 (02813)
Products dealt in ________ ------- ----- --------------- 1752
Qualifications. ____ •• ____________ •••. _____ . ___ •••• 1683 (3205)
Seller beingAstrologer __________ ---- •••••••••• __ •• ______ • 1683 (3205)
Doctor •••• --------------------- 1790 (02835), 1760 (02882)
Services of experts ••••• __ ---- ••• _••• _____ ••• _••••• 1653 (3151)
Size._ •• ________ .---- ___ .--------. __ ••••• ____ • __ 1676 (3191)
Unique nature or process-------------- 1665 (3173), 1724 (02824)
"World's headquarters"-------------------------- 1768 (02894)
Capacity ••••• ______ ------_-----_ ••• _••• ____ ••••••••• 1702 (3232)
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Advertising falsely or misleadingly-Continued.
Page
As to--Continued.
Comparative costs __________ 1756 (02874), 1760 (02881), 1768 (02893),
1773 (02898), 1774 (02899), 1775 (02!)01), 1778 (02907)
Comparative "merits.•.•. ____ • _____ -----------_._________ 1647, 1658
(3160), 1673 (3185), 1677 (3193), 1682, 1686, 1689, 1711 (3245),
1712, 1713 (3247), 1715 (0304), 1718, 1719 (02805), 1724 (02824),
1740 (02851), 1745 (02860), 1748, 1762, 1767 (02892)
Competitors or their products _________ ----------------- 1665 (3173),
1689, 1713 (3247), 1728 (02832), 1751 (02866), 1767 (02892),
1769 (02895), 1773 (02898), 1777 (02905).
Composition of prod.uct ___________ ••• __ • _. __ • ___ ••• _. __ _____ 164 7;
1649 (3143), 1657, 1660 (3165), 1662 (3168), 1663, 1664 (3172),
1666, 1668, 1670 (3182), 1671, 1673, (3186), 1674 (3187,
3188), 1685 (3207), 1687, 1691 (3215), 1696, 1700, 1701 (3230),
1705 (3237), 1707, 1708, 1713 (3248), 1715 (0304), 1717 (01864),
1719 (02804, 02805), 1720 (02815), 1724 (02823), 1725 (02826),
1731 (02837, 02838), 1793, 1734 (02840, 02841), 1796 (02844),
1793 (02847), 1789 (02850), 1741, 1742 (02855, 02856), 1744
(02858), 1745 (02860), 1746, 1748, 1750, 1753 (02868), 1754,
1759, 1760 (02882), 1765 (02888), 1767 (02892), 1769 (02895),
1774 (02900), 1775 (02901), 1778 (02907).
Coupon or credit check values. ______________________ -------- 1671
Currency of product ______________________________ ---- 1709 (3241)
Doctor's design or supervision _________________________ 1790 (02835)
Domestic product being imported .. _________________ --------- 1650,
1655 (3154), 1658 (3161), 1660 (3165), 1661 (316G), 1662 (3168),
1665 (3174), 1674 (3187), 1678 (3196), 1736 (02844).
Through depictions ____________________ 1665 (3174), 1674 (3187)
Earnings or profits •• __ ----.--------- __ ----- __________ 1652 (3148),
1731 (02838)' 1745 (02860)' 1779 (02897)
Free product. ••• ___ ••• ____ - •• _._-_-.____ 1709 (3242), 1789 (02849)
Approval goods as •.•• -- ••• --- •••• ----- ___ ----- __ -----. 1704
Price included in charge or service otherwise demanded. 1670 (3182),
1671, 1731 (02838), 1752"
GovernmentApproval, indorsement or recommendation _________ 1767 (02892),
1775 (02901)
Connection or sponsorshiP----·-------·----------------- 1699
Specifications or standards conformance-Bureau of Standards-------------------------- 1673 (3185)
Guarantees. ________________________ ------ __ --_.--.-----.. 1672,
1683 (3205), 1699, l740 (02851), 1756 (02874), 1773 (02898)
History of product or service-In generaL __________________ -- __ --------------- 1651 (3147),
1677 (3193), 1686, 1691 (3216), 1694, 1700, 1703 (3234), 1705
(3236), 1706, 1734 (02840), 1799 (02849), 1741, 1742 (02855),
1745 (02860), 1753 (02868), 1758 (02877), 1760 (02882), 1763
(02884), 1767 (02891), 1772 (02896).
CreationCosmetologist. __ •••••••••• - •••••• --_.- ••••• -- 1651 (3147)
Dermatologist ••••• _. __ ••• _._._ •• _. ___ • __ ._._. 1651 (3147)
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Advertising falsely or misleadingly-Continued.
As to--Continued.
History of product or service-Continued.
Originator as nationally famed ____________________ 1717 (01408)
Production cost_ ____ -------------_-----~ _________ 1709 (3242)
Individual service _________________________ 1683 (3205), 1768.(02894)
Indorsements, sponsorship or approval, in generaL ______ 1726 (02827),
1769 (02895)
American Library Association ____________ ----- _____ 1709 (3242)
Authorities, in generaL _______ ---- __ ------ __ ----- 1745 (02860)
Bureau of Standards _______________ ----________________ 1712
Dieticians_ _ ___ ___ _________ _ _____ ______ __ _______ 1769 (02895)
Doctors _______________________ 1748,1760 (02882), 1769 (02895)
"F. H. A." ___ ----------- _____ --- __ ------ ________ 1660 (3164)
Food scientists__________________________________ 1769 (02895)
Government, in generaL_-- ____ ----- __ --_-_- _____ 1775 (02901)
Graduate dietitian _______________________________ 1775 (02902)
Health authorities _______________________________ 1769 (02895)
Industry involved _______ - __ --------_-_-----_-_-- 1745 (02860)
Leading magazines_____________________________________ 1759
Legal authorities ___________ ------ _______ --- ___ -- 1751 (02865)
Physicians _____________________ 1736 (02843), 1742 (02855), 1759
Professors _____________________ -------- __ ___ ___ _ 1760 (02882)
Jobs and employment-------------------------------- 1759 (02869)
Government ______________________________________ 1654, 1699
Law compliance"Pure Food and Drug Laws"--------------------- 1796 (02843)
Limited supply_____________________________________ 1745 (02860)
Nature ofManufacture or preparation of productIn generaL _________ --- __ ----------_-----_--______ 1647,
1663 1672, 1679 (3197), 1683 (3205), 1697 (3224), 1724
(02824), 1731 (02838), 1775.
lland made__________________________________ 1649 (3143)
"Home loomed"------------------------------ 1674 (3187)
Home made--------------------------------- 1678 (3195)
Product or service-------------------------------- 1656 (3157),
1670 (3182), 1671, 1672, 1679 (3197), 1681 (3201), 1685 (3206),
1696, 1697 (3223), 1713 (3248), 1717 (01864), 1719 (02805), 171,6,
1751 (02865), 1752, 1769 (02895).
.
Need for product or service------------------------- 1797 (02845),
1746, 1751 (02865)' 1755 (02871)
Olri, second-hand or IH•ed product being new_ _. _____ ___ 1709 (3242)
Opportunities in product or service ___________ ---- ---- 1653 (3151),
1654, 171,.5 (02860), 1768 (02894)
Patents ------ ------ ------------------ 1665 (3173), 1713 (3247)
Premium values ________ ---------------------------- 1673 (3186)
-------- 1654,
Prices _ ____ ____
1667 (3176), 1670 (3182), 1671, 1672, 1673 (3186), 1679 (3198),
1680 (3199), 1695, 1700, 1704, 1706, 1709 (3242), 1712, 1719
(02813), 1727 (02829), 171,5 (02860), 1779 (02897, 02898).
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.Advertising fal8ely or misleadingly-Contmued.
As to-Continued.
Prize awards ______________ -- __ ---------------_-----_______ 1686
Prize contests ______ ---_----------------------------_ 1726 (02828)
Qualities, properties or results of product or serviceAnalgesic _______________ 1715 (0304), 1717 (01864), 1760 (02882)
Antiseptic or germicidaL--_---- __ --------- ________ 1688 (3210,
3211)' 1730 (02836)' 171,7, 1765 (02888, 02889)' 1769 (02895)
Aphrodisiac or related _______________ 1725 (02826), 1760 (02882)
Auxiliary, improving and supplementary_________________ 1659
(3163), 1696, 1702 (3231), 1711 (3245), 1722 (02820), 1724
(02823), 1727, 1734 (02841), 1739 (02850), 1744 (02857), 1746,
1748, 1753 (02868), 1754, 1755 (02871), 1760 (02882), 1762,
1765 (02889), 1769 (02895), 1775 (02901), 1777 (02903).
Beneficial, personal and sociaL________ 1683 (3205) 1768 (02894)
Cleansing or purifying __ 1688 (3211), 1723 (02822), 1740 (02852)
Cosmetic, toilet and beautifying ______ .__________________ 1651
(3147), 1676 (3192), 1677 (3194), 1681 (3202), 1682, 1703
(3234), 1705 (3236, 3237), 1710, 1720 (02814), 1721 (02818),
1722 (02819), 1730 (02835), 1734 (02840), 1738 (02843),
1742 (02856), 1744 (02858), '1745 (02859), 1746, 1755 (02872),
1756 (02873), 1757 (02875), 1758 (02878), 1760 (02882), 1764
(02886), 1767 (02891, 02892), 1769 (02895), 1775 (02902).
Durability or permanence______________________________ 1649
(3142), 1651 (3145), 1673 (3185), 1679 (3198), 1680 (3199),
1682, 1705 (3236), 1718, 1731 (02838), 1752, 1777 (02904), 1778
(02907).
Economizing or saving __ ------- ___ ----_________________ 1658
(3160), 1673 (3185), 1679 (3198), 1680 (3199), 1688 (3211), 1721
(02818), 1722 (02820), 1724 (02824), 1740 (02851), 1748, 1755
(02872), 1756 (02874), 1760 (02881), 1768 (02893), 1779 (02898),
1774 (02899), 1775 (02901), 1778 (02907).
Educational and informative ______________________ 1719 (02813),
1745 (02860), 1768 (02894),
Energizing _____ ---------------.------ __ ---- ___ -- 1725 (02826)
Functional effectiveness, operation and scope, in generaL 1648 (3141) •
1655 (3153), 1658 (3160), 1659 (3162, 3163), 1676 (3191);
1679 (3198), 1680 (3199), 1682, 1685 (3206), 1689, 1702
(3232), 1705 (3236), 1710, 1711 (3244), 1718, 1725 (02825),
1726 (02827), 1730 (02835), 1735, 1739 (02849), 174.0 (02851),
1744 (02858), 1746, 1756 (02874), 1762, 1763 (02884), 1768
(02893), 1769 (02895), 1772 (02896), 1779 (02898), 1774
(02899).
Illuminating ________________ - -------------------- 1711 (3244)
Insecticidal, vermicidal or related_ .1697 (3224), 1741, 1765 (02888)
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Advertising falsely or misleadingly-Continued.
As to-Continued.
Qualities, properties or results of product or service-Con.
Medicinal, therapeutic, remedial and healthfuL ______ 1648 (3141),
1651 (3147), 1653 (3150), 1661 (3167), 1676 (3192), 1677 (3193),
1681 (3201), 1685 (3207), 1688 (3210, 3211), 1690 (3213),
1691 (3216), 1693 (3219), 1695, 1696, 170'5 (3237), 1711
(3245), 1715 (040, 0304), 1717 (01408, 01864), 1719
(02805), 1720 (02814), 1721 (02816, 02817, 02818), 1722
(02819), 1724 (02823), 1725 (02825, 02826), 1728 (02827),
1727 (02831), 1728 (02832), 1729, 1730 (02836), 1733, 1734
(02841), 1735, 1738 (02843), 1737 (02845, 02846), 1738 (02847,
02848), 1739 (02850), 174.0 (02852), 1742 (02855, 02856), 174.4
(02857), 1745 (02859), 1748, 1747, 1748, 1750, 1751 (02865),
1754, 1755 (02872), 1757 (02876), 1758 (02877, 02878),
1759, 1760 (02880, 02882), 1762, 1783 (02884, 02885), 1784
(02886, 02887), 1765 (02888, 02889), 1788 (02890), 1787
(02891, 02892), 1789 (02895), 1772 (02896), 1774 (02900),
1775 (02901, 02902), 1778.
Nutritive ____ -------- __ ----- ___ --------------------___ 1696,
1701 (3228), 1'708, 1711 (3245), 1719 (02805), 1724 (02823),
1734 (02841), 1739 (02850), 1742 (02856), 1748, 1754, 1780
(02882), 1789 (02895), 1774 (02900), 1775, 1778 (02907).
Preventive or protective-------------------------- 1688 (3211),
1691 (3216), 1705 (3237), 1711 (3245), 1721 (02817), 1725
(02825), 1728 (02827), 1727 (02831), 1733, 1737 (02845,
02846)' 1738 (02848)' 1742 (02856)' 1744 (02857)' 1745 (02859),
1746, 1748, 1754, 1755 (02871), 1757 (02875), 1763 (02884),
1764 (02887)' 1765 (02888), 1767 (02892), 1769 (02895),
1774 (02900), 1775 (02901, 02902), 1777 (02904), 1778 (02907),
ProductivitY------------------------------ 1686, 1688 (3211),
1696, 1722 (02820), 1762, 1783, 1775 (02901), 1778 (02907)
Purity or sterilitY--------------------------------- 1701 (3229)
Reducing _______________________________ ----- __ 1719 (02805),
1724 (02823), 1735, 1797 (02845), 1739 (02850), 1740 (02852),
1748, 1755 (02871), 1760 (02882), 1789 (02895).
Renewing and restoring ___ -------------- _________ 1723 (02822)

Safety. See, infra. Safety, etc.
Theft-proof_ ___________ ._--------- ______ ---- _____ 1711 (3244)
Water or moisture resistant____________________________ 1735
Quality of product ____ 1673 (3186), 1712, 1731 (02838), 1787 (02892)
"Reprint or New Editions"--------------------------- 1745 (02860)
Safety of product_ __________________________________ 1681 (3202),
1685 (3207), 1690 (3214), 1693 (3219), 1709 (3241), 1715 (0304),
1737 (02845) I 1748, 1750, 1785 (02888, 02889) I 1769 (02895)
Scientific or relevant facts ____ ---- _____________________ 1653 (3150),
1681 (3201), 1682, 1683, (3205), 1691 (3216), 1711 (3245), 1722
(02820), 1724 (02823), 1733, 1794 (02840, 02841), 1739 (02850),
1742 (02856), 1748, 1751 (02866), 1762, 1765 (02888), 1767
(02892), 1768 (02894), 1775 (02902), 1777 (02905).
Source or origin of product~faker----------------------------------------- 1745 (02860)
o
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Advertising falsely or misleadingly-Continued.
As to-Continued.
Source or origin of product-Continued.
PlaceIn general------------------------·--------·------ 1686
Foreign, in generaL ______ --_-- ________ ---- ______ .__ 1650,
1655 (3154), 1658 (3161), 1660 (3165), 1661 (3166), 1662
(3168), 1665 (3174), 1674 (3187), 1678 (3196), 1687, 1719
(02804), 1720 (02815), 1731 (02837)' 1736 (02844), 1760
(02882), 1763 (02884)
Through depictions_--_.---_---- __ ------_ 1665 (3174)
Special or limited offers_--------------- 1654, 1671, 1672, 1709 (3242)
Specifications or standards conformanceBureau of Standards------------------------------1673 (3185)
Success, use or standing of productIn generaL ____________ - ____ ---_--- __________ --. 1683 (3205},
1686, 1700, 1706, 1734 (02840), 1745 (02860), 1748
Motion picture studio ____________________________ 1758 (02878)
Phy:;icians _______ ---- ____ ------ _-- _------------- 1744 (02858)
Stage and screen stars--------------------------- 1757 (02875)
Veterinarian ___________ • ________________________ 1778 (02!l07)
"World Champions"------ __ ------- ______________ 1777 (02905)
Terms and conditions--------------------------- 1654,.1660 (3164),
1704, 1723 (02822), 1726 (02828),1781 (02838), 1745 (02860), 175.e
Testimonials----------------------------- 1688 (3210),1745 (02860)
TestsIn generaL-_----._-- •• __ ._._. _____ ._. __ •• _ 1708, 1760 (02882)
Bureau of Standards----------------------------------- 1712
"Fertility Testing Machine" __ • ____ •• _____________ 1777 (02905)
Food and Drug Administration ___ ------ ____ ------ 1736 (02843)
Government licensed veterinarian_ _ _ ___ __ __ ____ __ _ 1777 (02905)
Meat packer-----------.----------- __ ---- ____ --- 1775 (02901)
Undertakings, in generaL_---------------------------- 1683 (3205)
Unique nature of product----------------------------------- 1650,
1681 (3201), 1689, 1713 (3247), 1715 (0304), 1718, met (02818),
1722 (02820), 1728 (02832), 1744 (02858), 1746, 1747, 1748, 1751
(02866), 1753 (02869), 1755 (02872), 1758 (02877), 1765 (02889),
1769 (02895}, 1772 (02896), 1773 (02898), 1775 (02901)
Value of product (see also Prices) ________ 1671, 1683 (3205), 1704, 1712
Weight of product. __ •• ________ ----------.--.-------._.---_ 1698
Assuming or using misleading trade or corporate name:
As toCorrespondence school beingBureaU.---------------------------------------------- 1654
Institute._---- _______ •• _---- •• --------_--- 1699, 1778 (02906)
Dealer beingInstitute •• ---- __ • __ ------.--.------------------ 1726 (02827)
Manufacturer.------------------------ Hi93 (3218), 1702 (3231)
Dealer owning or operatingLaboratory ___ 1685 (3207), 1715 (040), 1721 (02816), 174t (02856)
Doctor's design or supervision •• ---------------------- 1730 (02835)
Domestic product being imported·-·---------·-------- 1736 (028H)
IdentityFictitious collection agency_ •••••• : •• ___ ••• __ .-------... 170!
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Assuming or using misleading trade or corporate name-Continued.
As to--Continued.
Pagtt
Individual beingBureau----------------------------------------------- 1654
Institute _______________________________________ 1778 (02906)
Private business being association ______________________ 1662 (3169)
Products dealt in _____ ------- __________________________ ---- 1752
Seller being doctor or physician_______________________ 1730 (02835)
Source or origin of productPlaceForeign, in generaL.________________________ 1736 (02844)
Claiming or using indorsements or testimonials falsely or misleadingly:
As to or fromAmerican Library Association_________________________ 1709 (3242)
Authorities __________________ ---- ______ ---- _________ 1745 (02860)
Dietitians __________________________ ----- ___________ 1769 (02895)
Doctors ___________________________________________ 1736 (02843),
1742 (02855), 1748, 1759, 1760 (02882), 1769 (02895)
Federal Housing Administration_______________________ 1660 (3164)
Food scientists _________________________ ---- _________ 1769 (02895)
Government, generally _______________________________ 1775 (02901)
Graduate dietition ___________________________________ 1775 (02902)
Health authorities----------------------------------- 1769 (02895)
Industry involved___________________________________ 1745 (02860)
Leading magazines _____ ---- __ -----_________________________ 1759
Legal authorities ___________________________________ ·_ 1751 (02865)
Professors ___________________________________ ---- ___ 1760 (02882)
TestsBureau of Standards___________________________________ 1712
Users, in generaL __________ 1688 (3210), 1726 (02827), 1769 (02895)
Writer's undisclosed interest_ __________________ ---- ___ 1745 (02860)
Concealing tags or labels improperly:
As to-Composition of product_------------------------------ 1649 (3143)
Consigning, for payment demand, unordered goods____________________ 1704
Disparaging or misrepresenting competitors or their products:
ProductsAs toGenuineness ______ -------- __ ---------- ___________ 1665 (3173)
History. ______ ---------------------- ____ ---- ___ - 1665 (3173)
Identity ________ -------- _____ ----- ___________ 1665 (3173)
Manufacture or preparation _______ 1713 (3247), 1767 (02892)
Nature ______________________________________ 1665 (3173)
Qualities, properties or resultsComparative __________ ._________________ 1777 (02905)
Durability or permanence________
1647
Functional effectivenesl", operation and scope, in generaL ______ ._________ _ _ ____ • __ ____ ___ 1682, 1689,
1713 (3247), 1728 (02832),1751 (02866) 1777 (02905)
l\fedicinal, therapeutic, remedial and healthfuL_------- _____________ ----_ ____
1769 (02895)
Productivity ___ ----- ___ • ___ ----____ _ _ 1777 (02905)
SafetY------.------------------- 1767 (02892), 1773 (02898)

INDEX

1883

STIPULATlO~S

Enforcing payments wrongfully:
ByClaiming contractual obligation to pay for or return unordered

Page

goods------------------------------------------------~- 1704
Misbranding or mislabeling:
As to-Composition of product ______________________________ 1649 (3143),
1657, 1660 (3165), 1663, 1664 (3171, 3172), 1666, 1668, 1671,
1674 (3188), 1680 (3200), 1691 (3215), 1692, 1707, 1752.
Domestic product being imported _____________________ 1655 (3154),
1658 (3161), 1660 (3165), 1662 (3168), 1664 (3171), 1665 (3174),
1674 (3187), 1678 (3196), 1728 (02833).
Through depictions and symbols ________ 1665 (3174), 1674 (3187),
Foreign plants--------------------------------------- 1655 (3154)
Nature ofManufacture or preparation of productIn generaL ________ - ___ -- ___ - ___________ 1663, 1667 (3177)
"Hand Loom" ___________________ -- _________ 1728 (02833)
Home made _________________________________ 1678 (3195)

Product------------------------------------ 1671, 1680
Prices _______ -------_------------- ___ ------ ______ ---_ 1667
Quantity ____ ------------_________________________________
(3180), 1670 (3181), 1675 (3189, 3190), 1683
Source or origin of product__________________________________________ 1664
~laker

(3200)
(3176)
1669
(3204)
(3171)

PlaceForeign, in generaL-------------------------------- 1655
(3154), 1658 (3161), 1660 (3165), 1662 (3168), 1664
(3171), 1678 (3196), 1692,1728 (02833).
Through depictions and symbols __ 1665 (3174), 1674 (3187)
Misrepresenting business status, advantages or connections:
As to-"American headquarters" for product ___ -----__________ 1777 (02905)
Connections and arrangements with othersCivil Service Commission_______________________________ 1699
"FHA" ______________ --------------------------- 1660 (3164)
Correspondence school beingBureau----------------------------------------------- 1654
Institute ______________________ 1699,1719 (02813), 1778 (02906)
Customers' insurance protection _____ ------------------ 17£S (02R22)
Dealer beingAgent of another.------------------------------- 1745 (02860)
Engraver or printer------------------------------- 1703 (3233)
Importer----- ________ • -----.-------------------. 1666, 1668
ln:;;titute. ____________ --- __ -- ---------------- - _ 1726 (02827)
Manufacturer
1648 (3130), 1658 (3159), 1693 (3218), 1694,
1702 (3231), 1707, 1715 (0304), 1734 (02840), 1773 (02897)
Dealer conducting correspondence sehooL ____ ----- _-- • 1745 (02860)
Draier oprrating kennels
-------1708
Dealer owningLaboratory •• _ ------- ---- ------1685 (3207),
1715 (040), 17t1 (02816), 1742 (02856), 1760 (02882)
Exclusive process---------- -- ----------------- --- 1767 (02892)
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Misrepresenting business status, advantages or connections-Continued.
As to--Continued.
Page
Foreign offices or plants __ 1655 (3154), 1656 (3156), 1662 (3168), 1666
. Government approval or connectionCivil Service Commission __________________ ~------------ 1699
Department of Agriculture ____ ------ ______ ---- ___ 1767 (02892)
"F. H. A."-------------------------------------- 1660 (3164)
IdentityFictitious collection agency-----------__________________ 1704
Individual beingBureau·-------------------~-----~-------------------- 1654
Corporation or association __________ 1719 (02813), 1768 (02894)
Institute. _________________ •• _________________ ._ 1778 (02906)
Industry's backing or cooperation·-------------------- 1745 (02860)
Nature. _______ .-- •• __ • __ ---_. __ ---_._ •• _ 1653 (3151), 1683 (3205)
Personnel or stnff _______ 1653 (3151), 1694,1719 (02813), 1745 (02860)
Poultry farm as producer of all eggs hatched__________________ 1686
Press privileges. ____________________________ .________ 1662 (3169)
Private business beingAssociation ••• ------_----- __ ------- ____ • __ ------_ 1662 (3169)
Institute __ • _______ ----- __ • ___ •• _. __ •• _____ •• ___ 1719 (02813)
Products dealt in .• ----- ________________ ••• _. __ ••• _._______ 175B
Qualifications. _________ ._. __ • __ • ___ •• -.-------- __ • __ • 1683 (3205)
Seller beingAstrologer•• ---- •• __ -- •• -- ••• _---._______________ 1683 (3205)
Doctor _____________________________ 1730 (02835), 1760 (02882)
Service and facilities __________________________________ 1653 (3151)
Size. __ • ___________ ----_. ___________ :.______________ 1676 (3191)
Unique nature or process •••• .: _____________ 1665 (3173),1724 (02824)
''World's headquarters"------------------------------ 1768 (02894)
Misrepresenting directly or orally, by self or representativesAs to-Business status, advantages or connectionsConnections and arrangements with othersGovernment·------------------------------------- 1699
Government connection or sponsorshipCivil Service Commission ••• ____________ .___________ 1699
Jobs and employment-Government-------------------------------------- 1699
Composition of product. ••• ---------------- 1680 (3200), 1691 (3215)
Currency of producL-----------------·------------~-- 1709 (3242)
Domestic product being imported _______________________ 1678 (3196)
Free product----------------------------------------History of productProduction cosL--------------------------------Indorsements or approvalAmerican Library Association •••••• _.--- __ .---- •• -Nature of product or service--------------------------Old, second-hand or used product being new ___ ._........
Prices _______________ •• ______ • ____________________ •••

1709 (3242)
1709 (3242)
1709
1680
1709
1709

(3242)
(3200)
(3242)
(3242)

Qualities, properties or results of product or serviceAntiseptic .••• _.-------- _____ ---- _____________ • __ 1688 (3210)
Medicinal, therapeutic, remedial and healthfuL_.-.-. 1688 (3210)
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Misrepresenting directly or orally, by self or representatives-Continued.
Page
As to-Continued.
Source or origin of productPlaceForeign _______ ---------- ________ - ____ - __ ---- 1678 (3196)
Special offers ___________ -------_· ____________ --------- 1709 (3242)
Misrepresenting prices (See also, Offering deceptive, etc.):
As toCatalogue list being usuaL ______________ -- _____ --__________ 1704
Exaggerated fictitious being regular_----____________________ 1654,
1667 (3176), 1673 (3186), 1679 (3198), 1680 (3199), 1695, 1706,
1709 (3242), 1712, 1719 (02813), 1727 (02829), 1773 (02898).
l\linimum being regular or inclusive_____________________ 1670 (3182)
Nature asFraction of actual worth________________________________ 1671
Less than cost_________________________________________ 1671
"Now 2 for 5"- - - -------------- _------ _ ___ ___ _____ ____ 1700
Quantity purchase based_______________________________ 1671
Representative of goods offered ________________ 1670 (3182), 177$
Usual being special reduced ______ 1672, 1700, 1704, 1706, 1745 (02860)
Neglecting, unfairly or deceptively, to make material disclosure:
As toComposition of product_ _____________________________ 1649 (3143),
1656 (3155), 1657, 1660 (3165), 1664 (3172), 1666, 1668, 1670
(3182), 1671, 1691 (3215), 1707, 1731 (02838).
History of product_________________________________________ 1686
Nature of product _______________________________ 1670 (3182), 1671
New being old __ ------------------------------------ 1773 (02897)
Old, second-hand, or used product being new______________ 1669 (3179)
Prize a wards _______ ~ - - - - - - - - - - - - - - - - - ---- - - - - ------ -- - - __ _ 1686
Safety of product_ _______________________ 1690 (3214), 1693 (3219),
1709 (3241), 1715 (0304), 17£3 (02821), 17£7 (02831),1740 (02852),
1742 (02854), 1747,1748,1757 (02876), 1765 (02889),1766 (02890).
Source or origin of productPlace ____ ·_____ --- --- --- -------------------- ---- _- ___ 1686
Offering deceptive inducements to purchase (See also,· Misrepresenting
prices, and, in general, Unfair methods, etc.):
Through representing or offering, f!llscly or misleadinglyCoupon or credit check value"'-----------------·------------- 1671
Earnings or profits---------------- -·------------ 1745 (02860), 1773
Free product or service _______________ ---------- --- 1739 (02849)
Approval goods as------------------------------------- 1704
On pretextSpecial!'tanding, name, etc. --- -------- ---- 1709 (3242)
Price of which includPd in charge or service otherwi!<e
demanded_ _ _ _ _
__ _ -- ------1670 (3182),
1671 r 173/ (02838) 1 175£, 1753 (02869)
Guarantees_
1672, 1683, (3205),
1699, 1740 (02851), 1756 (02874), 1773 (02898)
Jobs and emploJmt>J•t
Government ------- ------------ -- • ----------- 1654, 1699
Opportunities in product or service _______________ 1654, 1745 (02860)
Pr<'mium va]u('~
__ ----------------·---- 1673 (31SG)
43:i:i26-42--l19
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Offering deceptive inducements to purchase--Continued.
Page
Through representing or offering, falsely or misleadingly-Continued.
Special or limited offers _______________ 1654, 1671, 1672, 1709, (3242)
Terms and conditionsIn generaL _________________________________ 1654, 1660 (3164)
Approvalgoods ______ :. ________________________________ 1704
Articles sent purchasers________________________________ 1752
Free examination __________ ----_----_. ___________ 1745 (02860)
Free product_ ______________________ 1731 (02838), 1739 (02849)
Insurance protection __________ ----- ______________ 1723 (02822)
Prize contests___________________________________ 1726 (02828)
Sample demonstrator ____________________________ 1739 (02849)
Se.curing agents or representatives falsely or misleadingly:
Through misrepresenting as toEarnings or profits ___________ 1652 (3148),,1731 (02838), 1773 (02897)
Terms and conditionsFree product_ ______________________ 1731 (02838), 1789 (02849)
Sample demonstrator ________________________ ---_ 1789 (02849)
Unfair methods of competition, etc., condemned in this volume. SeeAdvertising falsely or misleadingly.
Assuming or using misleading trade or corporate name.
Claiming or using indorsements or testimonials falsely or misleadingly.
Concealing tags or labels improperly.
Consigning, for payment demand, unordered goods.
Disparaging or misrepresenting competitors or their products.
Enforcing payments wrongfully.
Misbranding or mislabeling.
Misrepresenting business status, advantages or connections.
Misrepresenting directly or orally, by self or representatives.
Misrepresenting prices.
Neglecting, unfairly or deceptively, to make material diSclosure.
Offering deceptive inducements to purchase.
Securing agents or representatives falsely or misleadingly.
Using contest schemes unfairly in merchandising.
Using lottery schemes in merchandising.
Using misleading product name or title.
Using contest schemes unfairly in merchandising:
Through representing or offering falsely or misleadinglyTerms and conditions-------------------------------- 1726 (02828)
Using lottery schemes in merchandising _________________________ 1652 (3149)
Using misleading product name or title:
AstoCompo.sition
1670 (3182), 1671, 1680 (3200), 1687, 1691 (3215),
1707, 1724 (02823), 1781 (02838), 1750, 1769 (02895)
1662 (3168), 1665 (3174), 1692
DomeMtic product being imported
!\ature
1670 (3182), 1671, 1680 (3200), 1685 (3206), 1697 (3223)
Qualitie><, propertic>~ or results
Auxiliary, improving and supplementary
___ 1659 (3163)
Cosmetic, toilet and b()autifying _
•• 17£2 (02819),
1745 (02859), 17511 (02873), 1764 (02886)
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Using misleading product name or title-Continued.
Page
As to--Continued.
Quallties, properties or results-Continued.
Functional effectiveness, operation or scope, in generaL____ 1648
(3141), 1659 (3163), 1685 (3206), 1769 (02895)
Insecticidal, vermicidal, and related ________________ 1697 (3224)
Medicinal, therapeutic, remedial and healthfuL _____ 1648 (3141),
1729,1738 (02848), 1742 (02856), 1745 (02859), 1750, 1764
(02886).
Nutritive ____ -------------------------------- ___ 1742 (02856)
Preventive or protective __________________________ 1738 (02848)
Source or origin of productMaker______________________________________ 1664 (3171)
PlaceForeign _______ 1662 (3168), 1665 (3174), 1687,1692, 1707
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