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{Abbreviations: 8, C.=1J, B. Supreme Court; C. C. A.=Circuit Court of Appeals; 8. C. of D, C.=~Supreme
Court of the District of Columbia (changed on June 25, 1938 to District Court of the U. 8. for the District
of Columbis, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=T.8. Court of Ap-
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia);
D, C.=District Court. Hyphenated numbers refer to volume and page of the F. T, O, Reports, the
number preceding the hyphen denoting the volume, the numbers following referring to the page]

Advance Paint Coo oo (C. C. A) “Memoranda,” 20~
739.
Algoma Lumber Co.,, et a2 . __._.._.. (C. C. A) 16-657, 17-669;

56 F. (2d) 774; 64 F. (2d) 618; 291 U. 8. (8. C.) 18-669.
67; (54 8. Ct. 315).

Alle-Rhume Remedy Co., Inc. et al ... (C. C. A)) 30-1813.
Aluminum Co. of America_ ... _______ (C. C. A)) 5-529, 7-618,
284 Fed. 401; 299 Fed. 361.
Amber-Ita (Ward J. Miller) .o .- (C. C. A)) 21-1223.
A. McLean & Sonet al._...._. e (C. C. A.) 221149, 26-1501.
84 F. (2d) 910; 94 F, (2d) 802.
American Army and Navy Stores, Inc.....__. (C. A. for D. C.) 23-1392.
American Candy Coo cccvee oo iaeececaeana (C. C. A.) 27-1683.
97 F. (2d) 1001.
American College et &l ... ________. (C. C. A)) 30-1674.
American Field Seed Co. et al ... _____..__ (C. C. A)) 30-1648,
American Medicinal Products, Inc. et al.__.__ (D. C.) 30-1683.
American Snuff Co. v oo oo o oo (C. C. A)) 13-607.
38 F. (2d) 547,
American Tobacco COmn oo oo (D. C.) 5-558; (S. C.) 7-599;

283 Fed. 999; 264 U. S. 298; (44 S. Ct. (C. C. A) 9-653; (5. C)
336); 9 F. (2d) 570; 274 U. S. 543 (47 11-668.
_ 8. Ct. 663).
America’s Medicine, ete. (Harry S. Benham).. (D. C. )29-1629.
Antisepto Products Co., ete. (Edward L. Jen- (D. C.) 29-1637.
king et al.)
Ardelle, Inc., Helen oo v e eceeeaeeee (C. C. A.) 28-1894.
101 F. (24d) 718.

1 Interlinear citations are to the reports of the National Reporter S8ystem and to the official United States
Supreme Court Reports In those cases in which the proceeding, or proceedings, as the case may be, have
been thers reported. Such cases do not include the decisions of the Supreme Court of the District of Colum-
bia, nor, in all cases, somae of the other proceedings set forth {n the above table, and described or reported in
the Commission’s Decislons and the Commission publications entitled *Statutes and Decisfons—1814~
1929,” and “‘Statutes and Declsiqns—mso_—mss," which also include cases here involved, for thelr respective
perjods. . - -

Baid publications also include Clayton Act cases bearing on those sections of said Act administered by
the Commission during the aforesaid period, but in which Commission was not a party. ‘8. & D.” refers
to earlier publication, reference to later being *‘1938 8, & D."”. For ‘“Memorandum of Court Action on
Miscellaneous Interlocutory Motions” during the period covered hy the second compilation, namely,
1930-1938, see sald compilation at page 485 et seq.

t For interlocutory order of lower court, see “Memoranda,’* 28-1066w=or 1938 8, & D. 487.
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Arkansas Wholesale Grocers Ass’'n.. ..o (C. C. A.) 11-646.
18 F. (2d) 866.
Armand Co., Inc., et al oL (C. C. A.) 21-1202, 22-1155,
78 F, (2d) 707; 84 F. (2d) 973.
Armour & Cod .o eeeecaes (C. C. A), “Memoranda’ . 20~
745.
Army and Navy Trading Co__ oo . (C. A. of D. C.) 24-1601.
88 F. (24d) 776.
Arnold Stone Cof .o e (C. C. A)) 15-606.

49 F. (2d) 1017.
Aronberg, Earl (Positive Products Co., ete.).. (D. C.) 29-1634.

Arrow-Hart & Hegeman Electric Cocooo.._. (C. C. A) 17-658, 683; (S. C.)
63 F. (2d) 108; 65 F. (2d) 336; 291 U. S. 18-691.
587 (54 S. Ct. 532).
Artloom Corp.b. oo (C. C. A)) 18-680.

69 F. (2d) 36. -
Artloom Corp. v. National Better Business (D. C.), footnote, 15-597,
Bureau et al,
48 F. (2d) 897,

Atlantic & Pacific Tea Co., The Great........ (C. C. A)) 29-1591,
106 F. (2d) 667.
Avery Salt Co . n o (C. C. A) 30-1667.
Aviation Institute of U. 8. A, Inc._.____..__ (C. A. of D. C)) 21-1219.
Ayer, Harriet Hubbard, Inc.®o_ . _________ (C. C. A)) 10-754.
15 F, (2d) 274.
Balme, Paul_ ..o oo o_._. (C. C. A) 11-717,
23 F. (2d) 615.
Baltimore Grain Co., et al__ ... __.__.__ (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. S. 586 (45 8. Ct, 461),
Baltimore Paint & Color Works, Ine._._._..__ (C. C. A) 14-675,
41 F, (2d) 474.
Barager-Webster Co_ __ o oommmoe (C. C. A)) 26-1495.
95 F. (2d) 1000. '
Basie Products Co. oo eeeaae. (D. C.) 3-542.
260 Fed. 472,
Battle Creek Appliance Co., Ltd_ oo oaa. . (C. C. A)) 21-1220.
Bayuk Cigars, InCe o cv v e cecvracan (C. C. A)) 14-679 (footnote), 708;
28-1958; 291574,
Bear Mill Manufacturing Co., Ine_.._____.__ (C. C. A)) 27-1685.
98 F. (2d) 67.
Beech-Nut Packing Co.tauecu o oeoae o . (C. C. A.) 2-556; (8. C.) 4-583.
264 Fed. 885; 257 U. 8. 441 (42 8. Ct. 150).
Belmont Laboratories, Incomeo oo ... (C. C. A.) 28-1941,
103 F, (2d) 538.
Bene & Sons, Inc., John_ .. __._ ... ___ (C. C. A.) 7-612..

299 Fed. 468.
Benham, Harry S. (America’s Medicine, etc.). (D. C.) 29-1629,
Benham, Leland F. (The Zelle Co.) ... .._-_. (D. C.) 29-1631.
Berkey & Gay Furniture Co., et 8].ceao-o_. (C. C. A)) 14-679.
42 F. (2d) 427.

8§ Interlocutory order. See also 8. & D. 721,

¢ For interlocutory order, see *“*Memoranda,” 28-1965= or 1938 8. & D, 485.

$ For Interlocutory matter, see ‘‘ Memoranda,” 28-1968 or 1938 S. & D. 489,

¢ For Interlocutory order, see “Memoranda,” 20-744 or 8. & D. 720.

1 For order of Circuit Court of Appeals on mandate, 8ee ‘“Memoranda,” 20~741 or 8. & D. 189.
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Berry Seed Co.etal. . __._________.._.__. .. (C. C. A) 30-1649.
109 F. (2d) 1012.
Bethlehem Steel Coao oo oo, (D. C) (8. C. of D, C.), foot-
note, 3-543.
Biddle Purchasing Co. et al. . . _.____._._. (C. C. A)) 26-1511,

96 F. (2d) 687.
Block, Sol., et al. (Rittenhouse Candy Co.)._. (C. C. A.) 26-1497,
Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497.

Co.).
Bonita Co., The, et al ___._ . ____________ (C. C. A)) 22-1149,
84 F. (24d) 910.
Bourjois, Inc., et al_ . _______..._ (C. C. A)) 27-17086.
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Bradley, James J. o .. o_o.. (C C, A) 12-789.
31 F. (2d) 569.
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101 F. (2d) 718.
Brown Fence & Wire Co...._. . .. ._.__ (C. C. A)) 17-680.
64 F. (2d) 934.
Bunte Brothers, Ine . __.____ . ____._______ (C. C. A)) 28-1959; 30-1650.
104 F. (2d) 996; 110 F. (2d) 412.
Butterick Co.et ol .. __ (S. C. of D. C.) footnote, 3-542,
4 F. (2d) 910. (C. C. A.) 8-602.
Butterick Publishing Co.etal.._ oo o_.._ (C. C. A) 23-1384.,

85 F. (2d) 522.
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727.
(John Petrie), U. S. ».

Caldwell, Inc., Dr. W. B___________.._._.____. (C. C. A)) 30-1670.
111 F. (2d) 889.
California Lumbermen’s Council et al________ (C. C. A)) 28-1954; 29-1568.
103 F. (2d) 304; 104 F. (2d) 855.
California Rice Industry_ ... .. ________. (C. C. A) 28-1912.
102 F. (2d) 716.
Canfield Oil Co__.__ . ... (C. C. A)) 4-542,
274 Fed. 571.
Cannonw, U, S eeceeeeeaen (C. C. A)) footnote 11-677,
19 F. (2d) 823.
Canterbury Candy Makers, Inc..___.____._. (C. C. A)) 28-1894.
101 F. (2d) 718.
Capon Water Co.et &l ... ... (C. C. A)) 29-1611,
107 F. (2d) 516. .
Cardinal Co., The (Charles L. Klapp)..___._. (D. C.) 29-1639.
Carey Mfg. Co., Philip, et al__________._____ (C. C. A.) 12-726.
29 F. (2d) 49.
Cassoff, L. Fo . acaacaaoa (C. C. A) 13-612.
38 F. (2d) 790.
Century Metaleraft Corp.cococooaacaaaaooo (C. C. A.) 30-1676.

112 F. (2d) 443.

* Interlocutory order. 8ee B. & D. 722,
¢ For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 718.
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Chamber of Commerce of Minneapolis et al.o._ (C. C. A.) 4-604, 10-687.
280 Fed. 45; 13 F. (2d) 673.
Chapman Health Products Co., The, et al.__. (D. C.) 30-1687.

Charles N. Miller Co... oo cceoame oo (C. C. A) 27-1678.
97 F. (2d) 563.
Chase & Sanborn (Moir, John, et al.)t ___.__. (C. C. A)) 10-674.
12 F, (2d) 22. .
Chase Candy CO. - oo e ee e eeeeceeaaae (C. C. A) 26-1499.
97 F. (2d) 1002.
Chicago Portrait Co- - e oo cecceeccemem e (C. C. A)) 8-597,
4 F. (2d) 759. Coe
Chieago Silk Coo - oo n oo meecceeeeeee (C. C. A)) 25-1692.
90 F. (24) 689.
Civil Service Training Bureau, Inc..._-___.._ (C. C. A)) 21-1197.
79 F. (2d) 113.
Claire Furnace Co., et al.l? . . ____.___._. (8. C. of D. C.), footnotes, 3-543,

285 Fed. 836; 274 U. S. 160 (47 8. Ct. 553). 4-539; (C. A. of D. C.) 5-584;
(S. C.) 11-655.
Consolidated Book Publishers, Inc.’®_______._ (C. C. A)) 15-637.
53 F. (2d) 942,
Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 29-1621.
ciates).
Cosner Candy Co.ooveuoccasucac o cccacame (C. C. A)) 25-1703.
92 F. (24) 1002.
Counter Freezer Manufacturers, National (8. C. of D, C.) 22-1137.
Association of, et al.

Cox, 8. E. J - e nm (C. C. A), “Memoranda,” 20-
739.
Crancer, L. A, et al oo (C. C. A)), footnote, 20~722.
Cream of Wheat Co___ o oocceaa-- (C. C. A) 10-724,
14 F. (2d) 40.
Cubberley, U. S.ex. rel. - - o cooecaccmaean (S. C. of D. C.}, footnote, 18-663.
Curtis Publishing CoO. oo ccac oo ccaceee oo (C. C. A)) 3-579; (S. C.) 5-599.
270 Fed. 881; 260 U. S. 568.
Deran Confectionery Co., U. 8. Voo oo-- (D. C.) 30-1729.
Dietz Gum Co. et al ______________ o _____ (C. C. A)) 29-1557.
104 F, (2d) 999.
Dodson, J, G e oo (C. C. A)) 20-737.
Dollar Co., The Robert__ . ____ . .___.__.. (C. C. A), footnote, 16-684;
‘“Memoranda,’” 20~739.
Douglas Fir Exploitation & Export Co.______ (8. C. of D. C.), footnote, 3-539;

“Memoranda,” 20-741.
Douglass Candy Co., ete. (Ira W. Minter et (C. C. A.) 28-1885.
al.).
102 F. (2d) 69.
Dubinoff, Louis (Famous Pure Silk Hosiery (C. C. A.) 27-1673.
Co.).
Eastman Kodak Co. et al . oonovoccaacacaa (C. C. A)) 9-642; (8. C.) 11-669.
7. (2d) 994;274 U. 8. 619 (47 S. Ct. 688).

16 For Interlocutory order, ses *“Memoranda,” 20~-744 or 8. & D. 719.

U For interlocutory order, see ‘Memoranda,’’ 20~744 or 8. & D, 718.

11 For final decree of Suprems Court of the Distriet of Columbia, see [ootnote, 3-542 et seq., 8. & D. 190,
13 For interlocutory order, see ‘“Memoranda,’” 28-1904 or 1938 8. & D. 485,

u For interlocutory order, see “Memoranda,” 20~744, or 8, & D, 720,
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Edison-Bell Co., Inc. et al ..o o oo ___.___. (D. C.), “Memoranda,” 28-1969.

Educators Association, Inec., et al. ... (C. C. A)) 30-1614; 30-1658.
108 F. (2d) 470; 110 F. (2d) 72.

Edwin Cigar Co., Ine. o .__. (C. C. A)) 20-740.

E.J. Brach & Sons. - - oo (C. C. A)) 29-1577,

Electric Bond & Share Co. (Smith, A. E., et al.)_ (D. C.) 13-563, 17-637.
34 F. (2d) 323; 1 F. Supp. 247.

Electrolysis Associates, Inc,et al. .. _______ (D. C.) 30-1720.
Electro Thermal Co oo eee (C. C. A.) 25-1695.
91 F. (2d) 477.
Elmer Candy Co., U. S. v_ .. __._._ (D. C.) 30-1729.
El Moro Cigar Coo oo oo e eceaeee e (C. C. A.) 29-1616.
107 F. (2d) 429.
Englander Spring Bed Co., InCe e oo (D. C.), “Memoranda,” 28~1969.
Evans Fur Co. et al. o oo (C, C. A.) 24-1600,
88 F. (2d) 1008.
Fairyfoot Products Co- - cmoce oo (C. C. A)) 21-1224, 26-1507.

80 F. (2d) 684; 94 F. (2d) 844.
F. A. Martoccio Co. (Hollywood Candy Co.)._. (C.C. A.) 24-1608.
87 F. (2d) 561.
Famous Pure Silk Hosiery Co. (Louis Du- (C.C, A.)27-1673.
binoff).

Fioret Sales Co.,Inc.,etal. _______________._ (C. C. A)) 27-1702; 28-1955.
100 F. (2d) 358.

Fluegelman & Co., Ine., N_ .o ... (C. C. A) 13-602.
37 F. (2d) 59.

Flynn & Emrich Co.®_ . __ . . .. (C. C. A)) 15-625.
52 F. (2d) 836.

*Fox Film Corporation. ... _______________ (C. C. A)) 7-589.
296 Fed. 353.

Fruit Growers’ Express, Inco ..o oo ______ (C.C. A)) 3-628; footnote, 6-559.
274 Fed. 205; 261 U. S. 629 (42 8. Ct. 518).

Garment Mfrs. Assn., Inc., et al .. _____ (S. C. of D. C.); footnote, 18-663.

George Ziegler Co . .. (C. C. A)) 24-1625.
90 F. (2d) 1007,

Glade Candy Co_ oo oeeaa o (C. C. A)) 29-1584.
106 F. (2d) 962.

Good-Grape Co_ _ oo ... (C. C. A)) 14-695.
45 F, (2d) 70.

Goodyear Tire & Rubber Co_..__ .. _.____.___ (C. C. A) 25-1707, (S. C.) 26~
92 F, (2d) 677; 304 U. S. 257 (58 8. Ct. 1521, (C. C. A.) 28-1899.

863); 101 F. (2d) 620.

Grand Rapids Varnish Co.1e. . ____ . __._______ (C. C. A)) 13-580.
41 F, (2d) 996.

Gratzetal .o mccccmeeen (C. C. A) 1-571, 2-545; (S. C.)
258 Fed. 314; 253 U. 8. 421 (40 8. Ct. 572). 2-564.

Great Atlantic & Pacific Tea Co., Theaeoooo___ (C.C. A)) 29-1591.
106 F. (2d) 667.

Guarantee Veterinary Co.etal . ___..___._.____ (C.C. A.) 5-56T7.

285 Fed. 853.
Gulf Refining Co. et al. (Sinclair Refining Co. (C. C. A.) 4-552; (8. C.) 6-587.
etal.)
276 Fed. 686; 261 U. S, 463 (43 S. Ct. 450).

1§ For interlocutory matter, see ‘ Memoranda,’” 28~1954 or 1938 8.& D. 488.
1 For interlocutory order, see ““Memorands,'’ 20-746, or 8. & D, 724.
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Hall,James B., Jr oo aa (C.C. A) 20-740.
67 F. (2d) 993.
Hamilton-Brown Shoe Co., U. 8. v_______.____ (D. C.);footnote, 26-1495.
Hammond Lumber Co__ .. ___ .. ______._.__.. (C. C. A); footnote, 16-684;
“Memoranda,’” 20-739.
Hammond, Snyder & Co_. . _ . __..._.__. (D. C.) 5-578; (8. C.) 8-632,
284 Fed. 886; 267 U. 8. 586 (45 S. Ct. 461).
Harriet Hubbard Ayer,Inc.. oo oc_ ... ___. (C.C.A) 10-754.
15 F. (2d) 274. :
Hartman Wholesale Drug Co., Inc.,etal_...__ (D.C.) 27-1693.
Haynes & Co.,Inec.,Justin_ _ ... __..____.___. (C.C. A.)29-1578.
105 F. (2d) 988.
Helen Ardelle, Inc. - - oo oo .- (C.C. A.)28-1894.
101 F. (2d) 718.
Heuser, Herman___._ .. __.______ (C. C. A.) 8-628,
4 F. (24) 632.
Heusner & Son, H. N____ . _____.___.___ (C. C. A)) 29-1580.
106 F. (2d) 596.
Hills Bros. o oo ieeeeooo (C. C. A) 10-653.
9 F. (2d) 481.
Hires Turner Glass Co. ... _____.__.____. (C. C. A)) 21-1207.
81 F. (2d) 362.
Hoboken White Lead & Color Works, Ine____ (C. C, A)) 14-711, 18-663.
67 F. (2d) 551.
Hoffman Engineering Co- .. ____._____.__ (C. C. A)) 21-1221.
Holloway & Co.,, M. J,,etal ___________.____ (C. C. A)) 22-1149.

84 F, (2d) 910.
Hollywood Candy Co. (F. A. Martoeeio Co.)... (C. C. A.) 24-1608.
87 F. (2d) 561.

Holst Publishing Co.etal, U.S.v___.____.. (D. C.) 30-1728.

Hughes, Inc., E. Griffiths V. ________________ (C. A. of D. C.) 17-660, 20-734
63 F. (2d) 362.

Hurst & Son, T. C_ . __ (D. C.) 3-565.
268 TFed. 874.

Ice Cream Manufacturers, International Asso- (8. C. of D. C.) 22-1137,
ciation of, et al.
Illinois Lumber & Material Dealers Ass’n, Inc. (C. C. A.) 27-1682.
97 F. (2d) 1005.

[mperial Candy Co-.___ . _.__.._.__ (C. C. A)) 28-1894.
101 F, (2d) 718.

[ndiana Quartered Oak Co_______.__.______. (C. C. A) 12-721, 16-683.
26 F. (2d) 340; 58 F, (2d) 182.

Inecto, Inc.8_ oL (C. C. A)) 18-705, 20-722,
70 F. (2d) 370.

[nternational Art Co.etal.________________ (C. C. A.)) 30-1635.

109 F. (2d) 393.
International Association of Iece Cream Manu- (8. C. of D. C.) 22-1137.
facturers, et al.
foternational Shoe Co."9_ . ___ . _ . ____._- (C. C. A) 12-732; (8. C)
29 F. (2d) 518;280 U. 8. 291 (50 8. Ct. 89).  13-593.

17 For {nterlocutory order, see “Memoranda,” 28-1968 or 1938 8. & D. 489,
1s For certain prior interlocutory proceedings, see also ‘‘Memoranda,’” 28-1967 or 1038 B, & ). 483
# For interlocutory order, see *Memoranda,” 20-745 or 8. & D. 722,
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Ironized Yeast Cou v oo o omeeeeeeeeae (C. C. A)) 20-737.
Jenking, Edward L., et al. (Antisepto Products (D. C.) 29-1637.
Co., ete.).

Johnson Candy Co., Walter H. ________.___._ (C. C. A)) 21-1195.
78 F. (2d) 717.

Jones Co., Ine., H. C_ ... . __.__. (D. C.) 5-578; (8. C.) 8-632.
284 Fed. 886; 267 U. 8, 586 (45 S. Ct. 461).

Justin Haynes & Co., Inc_ ... .. ___.___. (C. C. A)) 29-1578.
105 F. (2d) 988. .

Juvenile Shoe Co- oo _. (C. C. A)) 6-594.
289 Fed. 57.

K. &8S.SalesCo.et.al.,, U. S, v .._._ (D. C.) 30-1727.

Kaplan, Blanche (Progressive Medical Co., (D. C.) 30-1690.
ete.)

Kay, Abbott B oo . (C. C. A)) 13-575.
35 F. (2d) 160.
Kelley, James. . _ .. (C. C. A)) 24-1617.
87 F. (2d) 1004.
Keppel & Bro., Inc., R. F_ ... ____ (C. C. A) 17-651; (8. C.) 18-684.
63 F. (2d) 81;291 U. 8, 304 (54 S, Ct. 423).
Kinney-Rome Co_ ... (C. C. A.) 4-546.
275 Fed. 665.
Kirk & Co., Jas. 8., etal?0 _______ . _______. (C. C. A) 16-671.
59 F. (2d) 179,
Kirschmann Hardwood COuv e e ccmececoconn- (C. C. A)); footnote, 16-684;
‘“Memoranda,’”’ 20-739.
Klapp, Charles L. (The Cardinal Co.). .. __._. (D. C.) 29-1639.
Klesner, Alfred (Shade Shop, etec.) (C. A.of D. C)) 9-650, (8. C.)

6 I'. (2d) 701; 274 U. 8. 145 (47 8. Ct. 557); 11-661; (C. A. of D. C))
25 F. (2d) 524; 280 U. 8. 19 (50 8. Ct. 1).  12-717; (8. C.) 13-581.

Klimate-Pruf Manufacturing Co., U. S. v____. (D. C.) 30-1730.
Kobi & Co.,, J.WH___ ... (C. C. A) 11-713.
23 F. (24d) 41.
L. & C. Mayers Co., InC. -« - e oo (C. C. A) 27-1675.
97 F. (24) 365.
Leader Novelty Candy Co., Inc. .o ......_ (C. C. A. -25-1701,
92 F. (2d)1002.
Leavitt, Louis 2. . ..o e (C. C. A) 11-635, 21-1228.
16 F. (2d) 1019.
Lee Co., George H. oo (C. C. A.) “Memoranda,” 20-722.
Lee, U. 8. v. (Sherwinet al. ¢. U, 8.)ceaeanoo. (D. C) (C. C. A); footnote,

290 Fed. 517; 297 Fed. 704 (affirmed 268 6-559.
U. 8. 369; 45 8. Ct. 517).
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701.
Sales Co., etc.).

Lesinsky Co., H_ e (C. C. A)) 4-595.
277 Fed. 657.

Lewyn Drug, Inc._ o eomoeeecccceen (D. C.) 28-1951.

Lighthouse Rug Co. . oo cocaaaacoeaoot (C. C. A)) 13-587.

35 F. (2d) 163.

» For interlocutory order, see ‘“Memoranda,” 20-745 or 8. & D. 723.
1 For interlocutory order, see “Memoranda,' 20-745 or 8. & D. 721,
2 For interlocutory order, see ‘“Memoranda,” 20-744 ot 8. & D. 721.
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Loose-Wiles Biscuit Co__._.______.________. (C. C. A.) 7-603.
299 Fed. 733.
Lorillard Co., P__ ... (D. C.) 5-558, (8. C.) 7-599.
283 Fed. 999; 264 U. S. 298 (44 8. Ct. 336).
Macfadden Publications, Ine.®__. ..o ._. (C. A. of D. C.) 13-605.
37 F. (2d) 822.
Maisel Trading Post, In¢. oo ______. (C. C. A) 20-725 21-1212,
77 F. (2d) 246, 79 F. (2d) 127, 84 F. (2d) 23-1381.
768.
Maison Pichel . _ . ___ . __. (D. C.) footnote, 18-663.

Maloney Oil & Mfg. Co. (Sinclair Refining Co. (C. C. A.) 4-552; (8. C.) 6-587.
et al.).
276 Fed. 686; 261 U. S. 463 (43 S. Ct. 450).

March of Time Candies, Inc__ - ._.____.__ (C. C. A.) 29-1557.
104 F. (2d) 999.
Marietta Mfg. Co. _ .. _.__ (C. C. A)) 15-613.

50 F. (2d) 641.
Martha Beasley Associates (J. V. Cordes et al.)_ (D. C.) 29-1621.
Martoccio Co., F. A. (Hollywood Candy Co.).. (C. C. A.) 24-1608.
87 F. (2d) 561.

Masland Duraleather Co., et al .. .. ._... (C. C. A) 13-567.
34 F. (2d) 733.
Mayers Co., Inc.,, L. & Co___.____._________ (C. C. A) 27-1675.
97 F. (2d) 365.
Maynard Coal Co%_ . ... (S. C. of D. C) 3-555, 6-575;
22 F. (2d) 873. (C. A. of D. C.) 11-698.
May’s Cut Rate Drug Co- oo __________ (D. C.) 30-1713.
May’s Cut Rate Drug Co. of Charleston._.___ (D. C.) 30-1710.
MecLean & Son, A, et al . ____..__.__ (C. C. A.) 22-1149; 26~1501.
84 F. (2d) 910; 94 F. (2d) 802.
Mennen Co.35_ oo (C. C. A)) 6-579.
288 Fed. 774.
Mid West Mills, Ine_ ... _____..__ (C. C. A)) 25-1688.
90 F. (2d) 723.
Miller Co., Charles N_____________ . ___.._ (C. C. A)) 27-1678.
97 F. (2d) 563.
Miller, Ward J. (Amber-Ita)._____.__.__._.__ (C. C. A) 21-1223.
Millers National Federation, et al_ .. _______. (S. C. of D. C.) 10-739 (C. A. of
23 F. (2d) 968; 47 F. (2d) 428. D. C) 11-705 (S. C. of D. C.)

14-675 (footnote); (C. A. of
D. C.) 14-712.

Millinery Creators’ Guild, Inc., et al.__._.___ (C. C. A)) 30-1619.
109 F. (2d) 175.
Mills Novelty Co.etal, U.S.exrel.__.____. (S. C. of D. C.) 22-1137.

Minneapolis, Chamber of Commerce, of, et al.2¢ (C. C. A.) 4-604, 10-687.
280 Fed. 45; 13 F. (24d) 673.

Minter Brothers, ebe. ..o oo ____. (C. C. A.) 28-1885.
102 F. (2d) 69.
Mishawaka Woolen Mfg. Co.._______....._ (C.C. A, 8. C.) 5-55T7.

283 Fed. 1022; 260 U. S. 748 (43 8. Ct. 247).

# For order of the Supreme Court of the District of Columbia, denying petition for writ of mandamus, etc.,
sed " Memoranda,” 20-742 or 8, & D. 704.

# For order of the Supreme Court of the District of Columbia on mandate from Court of Appeals of the
District of Columbia, see ‘““Memoranda,’” 20-742 or 8, & D., footnote, 650,

8 Por interlocutory order, see ‘*“Memoranda,” 20-743 or 8. & D. 715.

% For interlocutory order, see ‘“Memoranda,” 20-744 or 8. & D. 719.
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M. J. Holloway & Co., et al. ... ______.. (C. C. A)) 22-1149.
84 F, (2d) 910.

Moir, John, et al. (Chase & Sanborn) ¥_______ (C. C. A)) 10-674.
12 F. (2d) 22.

Morrissey & Co., Chas. T., eteo - ____.___ (C. C. A) 14-716,
47 F. (2d) 101.

Morton 8alt COe o e v oo (C. C. A.) 30-1666.

National Association of Counter Freezer (S. C. of D. C.) 22-1137.
Manufacturers et al,

National Biscuit Co.28______________.______. (C. C. A.) 7-603; (D. C.) 24-1618.
299 Fed. 733; 18 F. Supp. 667.

National Biscuit Co., U. S, 0. ... _..__._. (D. C.) 27-1697.
25 F. Supp. 329.

National Candy Co-- oo oo .. (C. C. A.) 29-1557.
104 F. (2d) 999.

National Harness Mfrs. Assn.o oo __. (C. C. A.) 4-539, 3-570.

261 Fed. 170; 268 Fed. 705.
National Kream Co., Inc., and National (C. C. A.) 27-1681.
Foods, Inec.

National Optical Stores Co., et al.._.____.___ (D. C.). “Memoranda’” 28-1970.
National Silver COve oo (C.- C. A.) 24-1627; 28-1957;
88 F. (2d) 425. 30-1675.
New Jersey Asbestos Co.ee oo . (C. C. A)) 2-553.
264 Fed. 509.
Non-Plate Engraving Co.®_ . ___.oo____._. (C. C. A) 15-597.

49 F. (2d) 766.
Norden Ship Supply Co., Inc. et al (Winslow (C. C, A.) 4-578.

et al.),
277 Fed. 206.
Northam Warren Corp. - . oo ... (C. C. A) 16-687.
59 F. (2d) 196.
Nulomoline Comm e oo oo (C. C. A), footnote, 3-542;
254 Fed. 988. ‘““Memoranda,” 20-740.
Oberlin, Robert C. (Research Products Co.).. (D. C.) 20-1626.
Ohio Leather Co.%. oo cececemeean (C. C. A)) 4-699.
45 F. (2d) 39.
Oliver Brothers, Inc., et al________.___.______ (C. C. A)) 28-1926.
102 F. (2d) 763.
Omega Manufacturing Co., Inc. et al....__.. (D. C.) 30-1717.

Oppenheim, Oberndorf & Co. (Sealpax Co.)3_ (C. C. A.) 9-629.
5 F. (2d) 574.

Ostermoor & Co., Ine._ . ____________..____ (C. C. A) 11-642.
16 F. (24d) 962.
Ostler Candy C0w o oo oo oo (C. C. A)) 29-1584.
106 F. (2d) 962.
Ozment, C. J., €tCe - oo (C. C. A)) 22-1135.
Pacific States Paper Trade Assn, et al________ (C. C. A.) 8-608; (8. C.) 11-636;

4 F. (2d) 457;273 U. 8. 52 (47 S. Ct. 255); (C. C. A)) 24-1631.
88 ¥. (2d) 1009.

e
7 For interlocutory order, see “Memoranda,” 20-744 or 8. & D. 718,
% For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 716.
¥ For interlocutory order, see ‘“Memoranda,’ 28-1065 or 1938 8. & D. 485,
1 For interlocutory order, see “Memoranda,” 20-745or 8. & D. 724,
3 For interlocutory order, see “Memoranda,” 20-743 or 8. & D. 717.
4 For Interlocutory order, see “Memoranda,” 20-744 or 8. & D. 720,
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Paramount Famous-Lasky Corp.®.__________ (C. C. A)) 16-660,
57 F. (2d) 152.
Pearsall Butter Co., B. SM_ _ ______. . _____ (C. C. A.) 6-605.

292 Fed. 720.
Petrie, John (B-X Laboratories and Purity (D. C.) 29-1643; 30-1727.
Products Co.), U. 8. v.

Philip Carey Mfg. Co.etal. . ____._______. (C. C. A)) 12-726,
29 F. (24d) 49.
Pittsburgh Cut Rate Drug Co_ ..o .._... (D. C.) 30-1707.
Positive Products Co., ete. (Earl Aronberg)._. (D. C.) 29-1634.
Powe Lumber Co., Thos. E______________._.. (C. C. A), footnote, 16-684;
“Memoranda,” 20-739.
Procter & Gamble Co. et al____________._._. (C. C. A)) 10-661.

11 F. (2d) 47.
Progressive Mediecal Co., ete. (Blanche Kap- (D. C.) 30-1690.
lan).

Pure Silk Hosiery Mills, Inc. _ o . occomoaan (C. C. A)) 8-595.
3 F. (2d) 105.
Q. R.8 MusieCo¥_ __ s (C. C. A) 10-683.
12 F. (2d) 730.
Queen Anne Candy Co. et al ... .. o____ (C. C. A)) 22-1149,
84 F. (2d) 910.
Raladam Co.30 . . o maae- (C. C. A)) 14-683; (S. C.) 15-598.

42 F. (2d) 430; 51 F. (2d) 587; 283 U. 8. 643
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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, DECEMBER 1, 1939, TO MAY 31, 1940

IN THE MATTER OF

STAFFORD T. MITCHELL, JANET M. MITCHELL, AND OTIS
S. MITCHELL, DOING BUSINESS AS THE ARVIL COM-
PANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIIE ALLEGED VIOLATION
OF SEC, 56 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

+  Docket 8472. Complaint, July 7, 1938—Decision, Dec, 6, 1939

Where three individuals engaged in compounding two hair preparations, and in
distributing and selling same to purchasers at various points in other States,
in substantial competition with others also engaged in sale and distribution
of similar preparations or other products designed and intended for similar
usage, in commerce among the various States and in the District of Co-
lumbia; in advertising their said preparations in publications of general
circulation, and in bulletins and other advertising folders distributed to
members of the purchasing public situated in various States—

(a) Represented that their product “Arvil” restored or replaced pigment in
the hair shaft, and that use thereof caused hair to assume a natural or
youthful color, and that graying hair was an indication that hair or
scalp was not in normal health, facts being said “Arvil” did not restore
or replace pigment as above set forth, but acted as a dye to color surface
of hair, color of which is dependent upon pigment deposited in shaft thereof
and which was not restored or replaced as aforesaid by use of such prepara-
tion, and graying hair was not indication that hair or scalp was not in
normal health;
Represented that it was the consensus of scientific opinion that dandruff
is caused by a germ, and represented that said “Arvil” was effective as
antiseptic or astringent, applied to hair or scalp, and that it and their
“Dawn Shampoo” preparation would permanently relieve dandruff or itching
scalp and constituted effective treatments therefor and cures or remedies
for baldness and for falling hair and cause or causes of such condition,
facts being cause of dandruff is not definitely known, and it is not con-
sensus of scientific oplnlon that it Is caused by germ, as above set forth,
and said preparations would not permanently relieve said condition or
itching scalp, and did not constitute cure or remedy or effective treatment
for former, or for baldness or cause or causes of falling hair; and

(¢) Represented that application of said “Arvil” to skin was always safe, facts
being such application was not safe under all conditions, but use of said
product, by virtue of lead acetate therein contained, might be injurious when
so applied, and particularly where there was any Injury, trauma, abrasion,
or inflammatory or eczematous condition of the secalp, and, continued over a
period of time, might result in lead poisoning;

(b

~—

1
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With effect of misleading and deceiving substantial portion of purchasing public
into erroneous and mistaken belief that said representations were true, and
into purchase of substantial volume of said products because of such belief,
and with effect of thereby unfairly diverting trade to them from those also
engaged in sale and distribution in commerce of similar preparations or other
products designed and intended for similar usage, and who truthfully adver-

tise the same:
Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and competitors and constituted unfair methods

of competition.

Before Mr. William C. Reefves, Mr, Charles F. Diggs, and Mr. Web-
ster Ballinger, trial examiners.
Mr. Merle P. Lyon, Mr. George Foulkes, and Mr. Donovan Divet

for the Commission.
Mr. Otis 8. Mitchell, in behalf of himself and other respondents

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Stafford T, Mitchell,
Janet L. Mitchell, and Otis S. Mitchell, individuals, trading as The
Arvil Co., hereinafter referred to as respondents, have violated the
provisions of said act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:

Paracrara 1. Respondents, Stafford T. Mitchell, Janet L. Mitchell,
and Otis S. Mitchell, are individuals, trading under the name and style
of The Arvil Co., with their office and place of business located at
1700 Wilson Avenue, Chicago, Ill. Respondents are now, and for
more than 1 year last past have been, engaged in the business of com-
pounding, distributing, and selling in commerce, as herein set out,
hair preparations designated “Arvil” and “Dawn Shampoo.”

Par. 2. Said respondents being engaged in business as aforesaid,
cause said products when sold to be transported from their place of
business in Chicago, Ill., to purchasers thereof located at various
points in States of the United States other than the State from which
said shipments are made. Respondents now maintain a course of
trade and commerce in said products distributed and sold by them,
between and among the various States of the United States and in
the District of Columbia.

Par. 3. In the course and conduct of their business, respondents
are now, and have been, in substantial competition with other indi-
viduals, corporations, and firms likewise engaged in the business of
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selling and distributing similar preparations, or other preparations
or products designed and intended for similar usage, in commerce
among and between the various States of the United States and in
the District of Columbia,

Par, 4. In the course and operation of their business and for the
purpose of inducing individuals to purchase their line of products,
respondents made, published, or caused to be published, in adver-
tising folders and other literature, the following statements and
representations:

You can, by the knowledge at hand, do much that will safely help you to
retain the charm and vital appearance of youth.

So we conclude that this missing pigment or color must be replaced, either
by the hair itself or some outside agency, for until this is done the hair will
look gray in color.

The graying of the bhair is a distinct sign that the hair and scalp is not in
a normal, youthful health.

It has been accepted that dandruff is caused by a germ. A germ that must
be eliminated before permanent relief from the dangers of the disease and the
annoyance of the itching scalp that goes with it usually can be attained. You
have probably noticed that for a limited time after a shampoo that your hair
seems free from dandruff scales—but they appear later. This indicates that
more than mere washing is necessary to effect any permanent good.

Both Stitson and Solis-Cohen agree that when the hair is falling out badly
or baldness has already appeared that a specially prepared dilute solution of
Tincture of Cantharides is often used to stimulate the scalp and thus encourage
hair growth.

It provides lac sulphur for the treatment of dandruff Tincture of Cantharides
to promote hair vigor, Plumbi Acetas as an astringent, antiseptic and protective
element and glycerine as a lubricant and carrying agent to spread the prepara-
tion over the whole scalp and hair evenly. Its manner of application is by
massage. AND—IT BRINGS TO GRAY HAIR A YOUTHFUL, NATURAL
COLOR.

And the youthful color that will come to your hair, so natural to look upon,
will be a reward to you I know.

Dawn Shampoo is a delightful product that cleans the hair and scalp thor-
oughly and healthfully. By itself it is a real bair health aid, used with
ARVIL, each helps the other on your hair.

Offer No, 1—1 bottle ARVIL and
1 bottle Shampoo FREE,

In all of its advertising literature respondents represent through
statements and representations herein set out, and through statements
of similar import and effect that:

(a) The application of Arvil to the skin is always “safe.”

(5) Arvil replaces missing pigment in the hair shaft proper.

(¢) Greying hair is a sign that the hair and scalp are not in nor-
mal health.
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(d) Tt is the consensus of scientific opinion that dandruff is caused
by a germ.

(¢) Both “Arvil” and “Dawn Shampoo” will give “permanent”
relief from dandruff or itching scalp and that both or either of
respondents’ products are a competent treatment for dandruff.

(/) Both products, or either of them, are competent treatments or
effective remedies for conditions responsible for hair falling out, and
will encourage hair growth, promote hair vigor and are effective
remedies for baldness.

(9) Arvil has an antiseptic effect on the hair and scalp.

(%) Arvil causes hair to assume a “natural” and “youthful” color.

() The ingredient Plumbi Acetas in Arvil acts as an astringent,
antiseptic, or protective element, and is present in the preparation be-
cause of these properties and not because of its dyeing effect on the
hair.

Par. 5. The aforesaid representations by respondents with respect
to the therapeutic properties of their products, and the results
obtained from the use thereof, are exaggerated, false, misleading,
and untrue. In truth and in fact respondents’ preparation “Arvil”
is not safe to use in all cases, because it contains lead acetate,
which is in some cases dangerous to use on the skin. Arvil
does not replace pigment in the hair shaft proper, but as a dye it
colors the surface of the hair. Graying hair is not a sign that the
hair and scalp are not in normal health. Gray hair appears with age,
and in many cases, on scalps that are in normal health. It is not the
consensus of scientific opinion that dandruff is caused by a germ.
Respondents’ product will not give permanent relief from dandruff
or itching scalp, or cause dandruff scales to disappear after treat-
ment is discontinued. Said products are not competent treatments
for dandruff or baldness, and they are not an effective remedy for con-
ditions responsible for falling hair. Arvil does not have an anti-
septic effect on the hair and scalp and will not cause hair to assume a
“natural” or “youthful” color. Plumbi Acetas, the Latin words for
lead acetate, does not act as an astringent, antiseptic, or protective
element when applied to the scalp or hair, but acts as a dye leading
to the formation of dark lead compounds on the hair, and, as set
forth above, may, in some cases, cause lead poisoning.

Par. 6. Each and all of the false and misleading statements
made by respondents as hereinabove set forth in their advertising
folders and other literature, in offering for sale and selling their
products, had, and now has, a tendency and capacity to mislead
and deceive a substantial portion of the purchasing public into the



THE ARVIL CO. 5
1 Findings

erroneous belief that all of said representations are true, and into the
purchase of a substantial volume of respondents’ products on account
of such beliefs. As a result, trade is unfairly diverted to respondents
from individuals, firms, and corporations likewise engaged in the
business of selling similar preparations, or other preparations or pro-
ducts designed or intended for similar usage, and who truthfully
advertise their products. As a consequence thereof substantial
injury has been done and is now being done by respondents to compe-
tition in commerce among and between the various States of the
United States and in the District of Columbia.

Par. 7. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice of the public and to respondents’
competitors, and constitute unfair methods of commerce within the
intent and meaning of the Federal Trade Commission Act.

Rerort, FinpINGs As TO THE Facrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on July 7, 1938, issued, and on July
11, 1938, served its complaint in this proceeding upon the respondents
Stafford T. Mitchell, Janet M. Mitchell, and Otis S. Mitchell, indi-
viduals trading as The Arvil Co., charging them with the use of unfair
methods of competition in commerce in violation of the provisions of
said act. After the issuance of said complaint (respondents not
having filed answer), testimony, and other evidences in support of the
allegations of said complaint were introduced by Merle P. Lyon, Esq.
and George Foulkes, Esq., attorneys for the Commission, and in
opposition to the allegations of the complaint by Otis S. Mitchell,
attorney per se and for the remaining respondents, before William C.
Reeves, Charles F. Diggs, and Webster Ballinger, examiners of the
Commission theretofore duly designated by it, and said testimony and
other evidence were duly recorded and filed in the office of the Com-
mission. Thereafter the proceeding regularly came on for final
hearing before the Commission on said complaint, testimony, and
other evidence, brief in support of the complaint (respondents not
having filed brief and oral argument not having been requested);
and the Commission having duly considered the matter and being
now fully advised in the premises finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom:
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Paracrapu 1. Respondents, Stafford T. Mitchell, Janet M. Mitchell,
and Otis S. Mitchell, are individuals trading under the name and
style of The Arvil Co., with their office and place of business located
at 1700 Wilson Avenue, Chicago, Il1l. Respondents are now,and for
more than 1 year prior to the issuance of the complaint herein were
engaged in the business of compounding, distributing, and selling
hair preparations designated “Arvil” and “Dawn Shampoo.”

Par. 2. Respondents being engaged in business as aforesaid cause
said products, when sold, to be transported from their place of busi-
ness in Chicago, I1l., to purchasers thereof located at various points in
States of the United States other than the State from which said ship-
ments are made. Respondents maintain, and at all times mentioned
herein have maintained, a course of trade in commerce in said
products, distributed and sold by them between and among the various
States of the United States and in the District of Columbia.

Par. 3. In the course and conduct of their business, respondents are
now, and have been, in substantial competition with other individuals,
and with corporations and firms also engaged in the business of selling
and distributing similar preparations, or other preparations or prod-
ucts designed and intended for similar usage, in commerce among
and between the various States of the United States and in the District
of Columbia.

Par. 4. In the course and operation of their business and for the
purpose of inducing the purchase of their said products, respondents
caused various statements and representations relative to said prod-
ucts to be inserted in advertisements in publications having a general
circulation and in bulletins and other advertising folders distributed
to members of the purchasing public situated in various States of the
United States. Among and typical of said statements and repre-
sentations are the following:

You can, by the knowledge at hand, do much that will safely help you to
retain the charm and vital appearance of youth.

So we conclude that this missing pigment or color must be replaced, either
by the hair itself or some outside agency, for until this is done the hair will
look gray in color.

The graying of the hair is a distinct sign that the hair and scalp is not In a
normal, youthful health.

It has been accepted that dandruff is caused by a germ. A germ that must
be eliminated before permanent relief from the dangers of the disease and the
annoyance of the itching scalp that goes with it usually can be attained. You
have probably noticed that for a limited time after & shampoo that your halr
seems free from dandruff scales—but they appear later. This indicates that
more than mere washing is necessary to effect any permanent good.
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Both Stitson and Solis-Cohen agree that when the hair is falling out badly
or baldness has already appeared that a specially prepared dilute solution of
Tincture of Cantharides is often used to stimulate the scalp and thus encourage

hair growth.
It provides lac sulphur for the treatment of dandruff Tincture of Cantharides

to promote hair vigor, Plumbi Acetas as an astringent, antiseptic and pro-
tective element and glycerine as a lubricant and carrying agent to spread the
preparation over the whole scalp and hair evenly. Its manner of application
is by massage. AND—IT BRINGS TO GRAY HAIR A YOUTHFUL,
NATURAL COLOR.

And the youthful color that will come to your hair, so natural to look upon,
will be a reward to you I know.

Dawn Shampoo is a delightful product that cleans the hair and secalp thor-
oughly and healthfully. By itself it is a real hair health aid, used with
ARYVIL, each helps the other on your hair.

Offer No. 1—1 bottle ARVIL and
1 bottle Shampoo FREE.

Through the use of the aforesaid statements and representations
and others of similar import or meaning not herein set out, the
respondents represent directly or by implication that:

(a) The application of Arvil to the skin is always “safe.”

(&) Arvil replaces missing pigment in the hair shaft proper.

(¢) Greying hair is a sign that the hair and scalp are not in
normal health.

(&) Tt is the consensus of scientific opinion that dandruff is caused
by a germ.

(e) Both “Arvil” and “Dawn Shampoo” will give “permanent”
relief from dandruff or itching scalp and that both or either of
respondents’ products are a competent treatment for dandruff.

(f) Both products, or either of them, are competent treatments or
effective remedies for conditions responsible for hair falling out, and
will encourage hair growth, promote hair vigor and are effective
remedies for baldness.

(¢) Arvil has an antiseptic effect on the hair and scalp.

(%) Arvil causes hair to assume a “natural” and “youthful” color,

(¢) The ingredient Plumbi Acetas in Arvil acts as an astringent,
antiseptic or protective element, and is present in the preparation
because of these properties and not because of its dyeing effect on
the hair.

Par. 5. The aforesaid statements and representations by respond-
ents with respect to the therapeutic properties of said products and
the results obtained from the use thereof are exaggerated, false,
and misleading. In truth and in fact, respondents’ preparation
“Arvil” is not safe for application ta the skin in all cases. Said
preparation contains Jead acetate in an amount which may be in-
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jurious when applied to the skin, particularly if there is any injury,
trauma, abrasion, or inflammatory or eczematous condition of the
scalp. The use of said preparation over a period of time may
result in lead poisoning. The use of said preparation “Arvil” does
not restore or replace pigment in the hair shaft but acts as a dye to
color the surface of the hair. The color of the hair is dependent upon
the pigment deposited in the hair shaft and the pigment of the hair
is not restored or replaced by the use of “Arvil.”

Graying hair is not an indication that the hair or scalp is not
in normal health. The graying of the hair of aged persons is a natural
process. Premature graying of the hair is not a physiological process
and the cause thereof is not definitely known. Graying hair appears
with age and in many cases on scalps that are in normal health, Itis
not; the consensus of scientific opinion that dandruff is caused by a
germ. Dandruff results from the scaling of the superficial layers of
the epidermis of the scalp which is constantly being replaced by new
growing cells from underneath which process to a certain extent is
normal. The cause of dandruff is not definitely known.

There are two types of dandruff, to wit: The dry and the wet or
oily types. Dry dandruff exists where there is an atrophied condi-
tion; wet dandruff exists where there is an inflammatory condition
of the skin. A drug or combination of drugs which may be helpful
in the dry type of dandruff may be harmful when used in the treat-
ment of the wet type of dandruff and vice versa. The principal con-
stituents of “Arvil” are sulphur, cantharides, and lead acetate. Sul-
phur is a mild germicide and a mild skin irritant. The quantity of
sulphur in said preparation is insufficient to be of any substantial
therapeutic value. Cantharides is a skin irritant and the use there-
of may, in some cases, improve the circulation in the scalp. The
preparation “Arvil” does not have an appreciable antiseptic or astrin-
gent effect when applied to the hair or scalp.

The use of neither one nor both of said preparations will permanently
relieve dandruff or itching scalp, or is a cure or remedy or an effective
treatment for dandruff, or is a cure or remedy or an effective treat-
ment for baldness or for the cause or causes of falling hair. The most
common form of baldness is the ordinary ideopathic or premature form,
the cause of which is not known. There are various pathological
causes of baldness and falling hair, such as ringworm and eczema of
the scalp and various constitutional diseases. The preparation Arvil
is essentially a hair dye. The effectiveness of the preparation Arvil
in dyeing the hair is due to the plumbi acetas (lead acetate) con-
tained therein, which combines with the sulphur to form a lead sul-
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phide. Lead acetate is seldom prescribed in the treatment of scalp
diseases because the use thereof may result in lead poisoning.

Par. 6. The complaint in this proceeding incorrectly referred to
respondent Janet M. Mitchell as Janet L. Mitchell. The complaint
was duly served on respondent Janet M. Mitchell and the respondents
herein stipulated and agreed, at a hearing duly called and held in this
proceeding that respondent Janet M. Mitchell is the individual re-
ferred to in the complaint as respondent Janet L. Mitchell and the
respondents further stipulated and agreed that the record herein show
the true name of said respondent, to wit: Janet M. Mitchell. The
Commission, therefore, finds that for all purposes in this proceeding,
respondent Janet M. Mitchell and Janet L. Mitchell is one and the
same person.

Par. 7. Each and all of the false and misleading statements and
representations made by respondents as hereinabove set forth had,
and now has, the tendency and capacity to, and does, and did, mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that said representations are and were
true, and into the purchase of a substantial volume of respondents’
products because of such erroneous and mistaken belief. As a result,
trade is now, and has been, unfairly diverted to respondents from
individuals, firms, and corporations also engaged in the business of
selling and distributing in commerce among and between the various
States of the United States similar preparations, or other prepara-
tions or products designed or intended for similar usage, and who
truthfully advertise their products.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice of the public and to respondents’ competitors,
and constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission (the respondents not
having filed answer), testimony and other evidence taken before Wil-
liam C. Reeves, Charles F. Diggs, and Webster Ballinger, examiners
of the Commission, theretofore duly designated by it, in support of
the allegations of said complaint and in opposition thereto, brief in
support of the allegations of the complaint (respondents not having
filed a brief and oral argument not having been requested), and the
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Commission having made its findings as to the facts and its con-
clusion that said respondents have violated the provisions of the
Federal Trade Commission Act.

It is ordered, That respondents, Stafford T. Mitchell, Janet M.
Mitchell, and Otis S. Mitchell, individually, and trading as The Arvil
Co. or trading under any other name or names, their representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale, or distribution of
their hair preparations designated as “Arvil” and “Dawn Shampoo,”
or any other preparation composed of substantially similar ingredi-
ents, or possessing substantially similar properties whether sold under
those names or any other name or names in commerce, as commerce is
defined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Representing that “Arvil” restores or replaces pigment in the
hair shaft or that the use thereof causes the hair to assume a natural
or youthful color or that said product produces color by any means
other than dyeing the hair shaft.

2. Representing that graying hair is an indication that the hair or
scalp is not in normal health.

3. Representing that it is the consensus of scientific opinion that
dandruff is caused by a germ.

4. Representing that “Arvil” is effective as an antiseptic or as-
tringent when applied to the hair or scalp.

5. Representing that either “Arvil” or “Dawn Shampoo,” or both
of said products, will permanently relieve dandruff or itching scalp
or that either, or both of said products is an effective treatment for
dandruff.

6. Representing that either “Arvil” or “Dawn Shampoo,” or both
of said products, is a cure or remedy for baldness or is a cure or rem-
edy or an effective treatment for falling hair or the cause or causes
thereof.

7. Representing, through failure to reveal that the use of “Arvil”
on the skin is not wholly safe, particularly if there is any injury,
abrasion or inflammatory or eczematous condition thereon, or
through any other means or device or in any other manner, that
“Arvil” contains no harmful or dangerous drugs, or that the use of
sald preparation will have no ill effects upon the human body.

It is further ordered, That respondents shall within 60 days after
the service upon them of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which they
have complied with this order.
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Syllabus

In e MATTER OF

INTERNATIONAL PRESS SERVICE, INC. (FORMERLY
BERKELEY STUDIOS INTERNATIONAL PRESS SERV-

ICE, INC.), AND FRED FRIEWALD

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3618. Complaint, Oct. 1, 1938—Decision, Dec. 6, 1939

Where a corporation engaged, as International Press Service, Inc, in sale in
commerce among the various States of photographs of members of the
publie, posed, taken, developed, and finished by it and its agents and repre-
sentatives, and an individual who was and had been president and treasurer
thereof since its incorporation and had been participant in organization
thereof and was one of its three stockholders and in direction and control
of its sales actlvities and policies as below set forth, and who acted as
photographer in its business and in the development, etc., of photographs
taken by its agents and representatives of members of the public contacted
by such agents and representatives; and as aforesaid engaged, in sub-
stantial competition with others similarly engaged in sale and distribution
In commerce of photographs of members of the publie, posed, taken,
developed, and finished by such competitors;

In soliciting, through their “booker” or salesman, members of the publie, usually
selected from among those who had received publicity in newspapers or
other publications and who, by reason of their business, professional, or
other activities, were of news interest—

Represented to such persons, contacted usually by phone, that salesman or
solicitor was a representative of Berkeley Studios, International Press
Service, or of Internatfonal Press Service, or of the Press Service or the
International, and advised prospect thus approached that a photograph
was desired for the press library of such corporation, and solicited appoint-
ment, without expense to one solicited, to permit making of photograph of
such person for filing in such press library for release to any newspaper
or other news publication which might call upon them for the furnishing
of such a photograph, and advised inquiring prospect as to cost to him of
one or more of the photographs thus taken on completion thereof, and
invited person thus contacted, and to whom in due course they sent proofs,
to “kindly approve one for press release and return it to our representative
who will call * * *” and sought, at sald time and irrespective of making
of inquiries by prospects thus approached, to sell to said persons quantities
of the finished photographs thus taken;

Notwithstanding fact corporation in question had no direct connection with any
newspaper publication in the United States or in other countries, did not
advertise its services to newspapers, had as its principal purpose the
obtaining of the opportunity to photograph members of public and sell to
sald members such photographs, and purpose was not, primarily, to offer or
cause to be published photographs solicited, as was case with the news
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services, such as International News Service or Associated Press, and they
had no interest in and took no steps to cause publication of photographs
taken by them;

With result that through use of words “press service” and word “International,”
they created false impression in minds of members of public, thus ap-
proached, that such members were being interviewed by a representative
of a regular press or news photo service organization or by Internatlonal
News Photos or International News Service, and that they were being asked
for permission to have their photographs taken for publication in regular
course of the services rendered by said organizations in connection with
some present or future news item, and caused belief on part of such
members that purchase of a photograph or photographs, if made, was only
incidental to seller’s occupation, and that such purchase, if it could then
be made, would perhaps be more favorable and convenient to purchaser,
and secured thereby initial contact, and usually overcame normal sales
resistance on part of prospective purchasers, met with by competitors, and
placed with purchasers Instead of seller, and members of public solicited,
initiative, and such members were deceived into erroneous and mistaken
belief aforesaid and into purchase of pictures from them as and from a
regular press or news photo service organization and International News
Photos, and trade was thereby diverted unfairly to them from their com-
petitors who do not falsely represent identity, nature or character of their
respective businesses:

Held, That such acts and practices, and each of them, were all to the injury
and prejudice of the publiec and competitors, and constituted unfair methods
of competition in commerce and unfair and deceptive acts and practices
therein.

Before Mr. Edward E. Reardon, trial examiner.,

Mr. Jay L. Jackson and Mr. John M. Russell for the Commission.
Mr. Morton M. Lewis, of Boston, Mass., for respondents.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Berkeley Studios
International Press Service, Inc., a corporation, and Fred Friedwald,
an individual, hereinafter referred to as respondents, have violated the
provisions of said act, and it appearing to the Commission that a pro-
ceeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

ParacrapH 1. The respondent, Berkeley Studios International
Press Service, Inc., is a corporation organized, existing, and doing
business under the laws of the State of Massachusetts and having its
office and principal place of business at 36 Newbury Street in the city
of Boston, State of Massachusetts. Respondent, Fred Friedwald is
an individual having his office and principal place of business at 36
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Newbury Street in the city of Boston, State of Massachusetts, and is
president and treasurer of said corporation and directs and controls
the sales activities and policies of said corporation with respect to
the acts and practices herein set forth,

Par. 2. The respondents are now, and have been, for more than two
years last past engaged in the business of photographing persons, and
in the sale and distribution of said photographs. Respondents sell
said photographs to members of the purchasing public situated in
various States of the United States and in the District of Columbia
and cause the said photographs, when sold by them, to be transported
from their aforesaid place of business in the State of Massachusetts to
the purchasers thereof at their respective points of location in various
States of the United States, other than the State of Massachusetts,
and in the District of Columbia. - Respondents maintain, and at all
times mentioned herein have maintained, a course of trade in com-
merce in said photographs among and between the various States of
the United States and in the District of Columbia.

Par. 3. Respondents are engaged in substantial competition in com-
merce among and between the various States of the United States and
in the District of Columbia, with other corporations and individuals,
and with partnerships and firms taking, selling, and distributing pho-
tographs. Among such competitors in said commerce are many who
do not in any manner misrepresent the identity, nature, and character
of their business, and who do not make any other false statements in
connection with the sale and distribution of their said photographs.

Par. 4. International News Service is a company existing and
doing business for many years last past in the State of New York as
a news gathering organization, with its principal place of business
located at 235 East Forty-fifth Street in the city of New York,
State of New York, and having branch offices in the various States
of the United States and in many foreign countries. An associate
company, International News Photos, cooperates with the Interna-
tional News Service throughout the United States and in foreign
countries by taking pictures of many of the persons who are the
subjects of its news items which, with said pictures, it furnishes to
the newspapers in the United States and foreign countries. The
International News Service has a valuable good will and prestige
because of the interest in and accuracy of its news and is well and
favorably known to the reading public throughout the United
States.

Par. 5. In the course and conduct of their said business, and for the
purpose of inducing the purchase of their photographs, respondents
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have caused false and mislcading statements and representations with
respect to the identity, nature, and character of their business to
be disseminated in commerce, as defined in the Federal Trade Com-
mission Act. Respondents or their agents call on members of the
purchasing public, situated in various States of the United States
and in the District of Columbia, who have prior thereto received
publicity in newspapers or other publications, and represent to such
persons: That they are from the International Press Service or Press
Service and that they desire a recent photograph of the person for the
press or for publication therein; that they are representatives of the
International, which desires a recent photograph of such person
to be used with an article for an early edition or for its press library;
and otherwise, directly or by implication, represent that they are
representatives of the aforesaid International News Service, its asso-
ciate, International News Photos, or one of the recognized news or
photographic news services, desiring to procure the photograph of
such person for the purpose of publishing the same.

By means of the use of such statements and representations, dis-
seminated as aforesaid, the respondents or their agents procure per-
mission from such persons to take their photographs. Respondents
or their agents cause photographs of such persons to be taken, and
thereafter request such persons to select and approve one of the
negatives, which respondents or their agents represent is to be re-
leased to the press. After such selection is made by the prospective
purchaser, respondents, or their agents attempt to sell, and sell, to
such persons quantities of the finished photographs at prices greatly
in excess of those prices at which photographs of a similar kind
and quality are customarily and ordinarily sold by competitors of
the respondents.

Par. 6. The aforesaid statements and representations used and dis-
seminated by the respondents in the manner above described are de-
ceptive, false, misleading, and untrue. In truth and in fact, respondent
corporation is not a news or press photographic agency. Neither
the respondents nor their agents or representatives have any connec-
tion, direct or indirect, with any newspaper or other publication. The
respondents do not take the photographs of the aforesaid members of
the purchasing public for the purpose of distributing such photo-
graphs to newspapers or for the press library of the corporate re-
spondent. The respondents take such photographs for the purpose of
selling the same to such members of the purchasing public at exorbi-
tant prices. The said corporate respondent receives very few, if any,
calls for any of its said photographs from newspapers or other publica-
tions, and it does not have or maintain a press library. The re-
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spondents have no connection, direct or indirect, with the International
News Service or International News Photos.

Par. 7. The use by the respondents of the foregoing false, deceptive,
and misleading statements and representations with respect to the
identity, nature, and character of the business of the corporate re-
spondent has had, and now has, the capacity and tendency to, and does,
mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that such false statements and
representations are true, and into the belief that the respondents or
their agents represent the International News Service, International
News Photos, or one of the recognized news or photographic news
services, and causes a substantial portion of the purchasing public,
because of said erroneous and mistaken belief, to purchase substantial
quantities of respondents’ photographs.

As a result, trade has been diverted unfairly to the respondents from
their competitors in said commerce who truthfully advertise the iden-
tity, character, and nature of their business as described in paragraph
3. In consequence thereof, injury has been, and is now being, done
by respondents to competition in commerce among and between the
various States of the United States, and in the District of Columbia.

Par. 8. The aforesaid acts and practices of the respondents as herein
alleged are all to the prejudice of the public and of respondents’ com-
petitors and constitute unfair methods of competition in commerce
and unfair and deceptive acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

Rerort, FinpINGs As TOo THE Facts, aAND Orber

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on October 1, 1938, issued its com-
plaint in this proceeding and caused it to be served on the respond-
ents International Press Service, Inc., a corporation (formerly
Berkeley Studios International Press Service, Inc., a corporation),
and Fred Friewald (referred to in said complaint as Fred Friedwald),
an individual, charging the respondents with the use of unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce in violation of the provisions of said act.

The respondents filed a joint answer to the complaint on October 8,
1938. Thereafter, testimony and other evidence in support of the
complaint was introduced by Jay L. Jackson, attorney for the Com-
mission, and in opposition to the allegations of the complaint by
Morton M. Lewis, attorney for the respondents, before Edward E.
Reardon, an examiner of the Commission theretofore duly desig-
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nated by it. The testimony and other evidence introduced was duly
recorded and filed in the office of the Commission. Thereafter the
proceeding regularly came on for final hearing before the Commis-
sion on the complaint, the answer of the respondents, the testimony
and other evidence, brief in support of the complaint, and brief of
respondents in opposition thereto, and upon oral arguments of John
M. Russell, counsel for the Commission, and Morton M. Lewis, coun-
sel for the respondents, and the Commission having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. The respondent International Press Service, Inc. is
a corporation organized, existing, and doing business under the laws
of the State of Massachusetts since its incorporation in 1934. Its
name was changed to Berkeley Studios International Press Service,
Inc. in about 1935. Thereafter on or about December 28, 1937, its
name was changed back to International Press Service, Inc. Its
office and principal place of business is at 36 Newberry Street, Boston,
Mass.

The respondent Fred Friewald is and has been president and treas-
urer of the respondent International Press Service, Inc. since its
incorporation. He participated in the organization of the corporate
respondent and he holds a stock interest therein and is one of its
only three stockholders. He directs and controls the sales activities
and policies of said corporation with respect to the acts and prac-
tices herein set forth. His office and principal place of business is
located at 36 Newberry Street in the city of Boston, Mass. The com-
plaint herein incorrectly referred to respondent Fred Friewald as
Fred Friedwald. Said complaint was duly served on respondent
Fred Friewald. Respondent Fred Friewald and the Fred Fried-
wald referred to in the complaint herein are, for all purposes in this
proceeding, one and the same person.

Par. 2. The respondent International Press Service, Inc., during
various times since in or about the year 1934, has been engaged in
the business of the sale in commerce among and between the various
States of the United States of photographs of members of the public
that were posed, taken, developed and finished by the corporate
respondent, its agents, and representatives, as hereinafter set forth.

In the course and conduct of their aforesaid business, respondents,
during the times mentioned herein, caused said photographs, when
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sold by them, to be transported from their aforesaid place of busi-
ness in the State of Massachusetts to the purchasers thereof at their
respective points of location in various States of the United States
other than the State of Massachusetts.

Par. 3. The respondents in the business of the sale and distribu-
tion, as aforesaid, of photographs of individuals, posed, taken, devel-
oped, and finished by respondents, are and have been, during the
times above mentioned, in substantial competition with other indi-
viduals, firms, and corporations who are and have been engaged in
the business of the sale and distribution in commerce among and
between various States of the United States of photographs of mem-
bers of the public which were posed, taken, developed, and ﬁnlshed
by such competitors.

Among such competitors are many who do not in any manner mis-
represent the identity, nature, and character of their business, and
who do not make any other false statements in connection with the
sale and distribution of their said photographs.

Par. 4. There is in the United States, among other news services,
a well-known news service designated the International News Serv-
ice, which is and has been for a number of years past, engaged in
supplying news items to newspapers and other publications in the
various States of the United States. It is a recognized news agency,
such as the Associated Press.

International News Service does not take photographs or pictures
but in connection with its news service, it is, and has been, its regular
practice to secure from the International News Photos copies of pictures
or photographs, on its own account and at the request of newspapers
and publications.

Par. 5. The International News Photos is a subsidiary corporation
of King Features Syndicate. Its business is the distribution of news
photos, and the sale of photographs to newspapers both by free sale and
under contracts in which it agrees to supply photographs to a paper for
a certain period of time and for a certain price. It hasrepresentatives
throughout the United States and elsewhere in the world.

The International News Photos does not take posed pictures. The’
pictures it takes are action pictures.

Par. 6. The metropolitan newspapers, such as the Boston Herald,
the Boston Globe, and the Boston Traveler, of Boston, Mass., each,
keeps a library of files of pictures, containing photographs of individ-
uals to the number of several hundred thousands, which each obtains
and has obtained from a variety of sources, including its own staff pho-
tographers, the Associated Press, International News Photos, and occa-
sionally from local photographers, and including such pictures as the
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newspaper’s own reporters may take in the course of getting the day’s
news.

Par. 7. The corporate respondent, International Press Service, Inc.,
has a library of files in which it has about 12,000 photographs, 97 per-
cent of which are photographs of residents of Boston, Mass.

The corporate respondent has no direct connection with any news-
paper publication in the United States and no direct connection with
any newspaper or other publication in other countries. It doesnot ad-
vertise, and it has not advertised, its services to newspapers, but the
corporate respondent has, however, on occasions serviced newspapers,

"including The Boston Herald and The Boston Traveler, with photo-
graphs from respondent’s library or photographs, and photographs
of individuals taken by the corporate respondent have been published in
the Boston Daily Globe.

The corporate respondent has also, on occasion, supplied glossy prints,
or proofs of photographs, from its library files to the subjects of the
photographs for publication in newspapers.

Par. 8. The sale of photographs taken by the corporate respondent
has been mostly to the subjects of the photographs. About 30 percent
of the persons photographed by the corporate respondent, and whose
consent to be photographed has been obtained upon the solicitation of
respondent’s representatives, as hereinafter described, purchase from
the corporate respondent from one to a dozen photographs. The cor-
porate respondent did a gross business of $9,000, approximately, in
the sale of photographsin 1938.

Par. 9. The price charged by respondents for photographs bought
by a subject whose photograph has been taken by their photographer
varies as to quality, size, etc. The top price is, and has been, $5 a
print, or $60 per dozen, but respondents sell more of their photo-
graphs for which their price is $30 per dozen or $2.50 a print, than
they sell of the higher priced photographs.

The prices of the finished photographs taken by the respondents
are approximately the same as the prices at which photographs of
a similar kind and quality are customarily sold by competitors of
the respondents.

Par. 10. Respondent Friewald, the president and treasurer of the
corporate respondent, acts in the business of the corporate respondent
as a photographer and in the developing, finishing, and dark room
work in the completion of the photographs taken by the corporate
respondent’s agents and representatives of members of the public
contacted by them. The corporate respondent also employs a
“booker,” a saleman whose duties are to make appointments with
members of the public to have their photographs taken.
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Par. 11. The corporate respondent’s “booker,” -or salesman, is
one Herbert Pusick, who is one of the three stockholders of the
corporate respondent. As a booker, he has charge of the sales and
solicitations of appointments with members of the public for the
taking of their photographs by the corporate respondent.

In the course of the respondents’ business, their employee Pusick,
or other employee acting as a solicitor, usually contacts members of
the public by telephone to request the privilege of taking a photograph
of the member of the public so approached. Incontacting members of
the public, the respondents select such persons from among those who
have received publicity in newspapers or other publications, and those
who by reason of their business, professional or other activities are
of news interest. Having contacted a member of the public on the
telephone, the respondents’ employee, in the usual course of his pro-
cedure, states that he is a representative of Berkeley Studios, Inter-
national Press Service, or that he is a representative of the International
Press Service, and sometimes states that he is a representative of the
Press Service, or the International, and inquires whether the person
he has telephoned has a recent photograph, stating that such a photo-
graph is desired for the press library of the corporate respondent. The
member of the public telephoned is solicited to make an appointment
for the taking of his photograph by the photographer of the respond-
ents, which, it is stated, is to be without expense to the person solicited
and to be for the purpose of being filed in the corporate respondent’s
press library to be released to any newspaper or other news publica-
tion who may call upon the respondents to furnish such a photograph.

After an appointment has been made for the taking of the
photograph, the person solicited is told that within 2 or 3 days
several proofs of the photograph will be submitted to him for the
purpose of having his approval of one of the proofs. Usually at
this stage of the transaction, or at its beginning, the person solicited
asks the respondents’ representative if he may purchase one or more
of the photographs if he is pleased with them when the proofs have
been submitted to him. Thereupon, the respondents’ agent states
the prices at which the completed photographs may be obtained in
quantities of one or more, and some sales result from this procedure.
Respondents have a card they enclose with the proofs which states
“enclosed are proofs of the negatives for. which you recently posed.
Will you kindly approve one for press release and return it to our
representative who will call within the next few days.” Respond-
ents’ representative, when he calls, endeavors to sell prospects
quantities of the finished photographs, even when prospect has not
inquired concerning same. Respondent Fred Friewald testified that
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the respondents when they call upon prospects “have about the same
approach as one to another.”

Par. 12. Members of the public generally, especially those mem-
bers of the public who are subject to being solicited by the respond-
ents’ agents, are familiar with the fact that there are newspaper
services whose sole activities consist of supplying items of news to
newspapers and other news publications, and many of the public
know of such associations as the Associated Press and the Interna-
tional News Service as such news gathering organizations, and that
in the course of their supplying news items to the news publishers, it
is their custom to deliver photographs of persons and places along
with the news items furnished to news publications.

Members of the public know or have the impression that the ob-
taining and publishing of photographs by such news service organi-
zations are incidental matters in connection with their news
gathering activities.

On the other hand, the obtaining of the opportunity to photograph
members of the public, and to sell such photographs to them, is the
principal purpose and result of the aforesaid acts and practices of
respondents. The respondents have no interest in and take no steps
to cause the publication of photographs taken by them, while on the
other hand, whenever a photograph is solicited by the news services,
such as the International News Service or the Associated Press, the
purpose is primarily to offer or cause the photographs in question to
be published.

In soliciting members of the public to make appointments for the
taking of their photographs, the respondents, by the use of the words
“press service” and by the use of the word “International,” which
words are a part of the corporate name of the corporate respondent,
create the false impression in the minds of the members of the public
so approached that they are being interviewed by the representative
of a regular press or news photos service organization, or by the
International News Photos or International News Service, and that
they are being asked for permission to take their photographs for
publication in the regular course of the services rendered by such
organizations in connection with some present or future news item.

By such solicitation the members of the public so approached are
caused to believe that a purchase of a photograph or photographs,
if made, is only incidental to the seller’s occupation, and that a pur-
chase of a photograph or photographs, if it can be then made, will
be perhaps more favorable and convenient to the purchaser.

By such means, and by such false impression created, the respond-
ents, through their agents and representatives, secure the initial con-
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tact and overcome the normal sales resistance on the part of prospec-
tive purchasers, which is met with by competitors in the taking and
selling of photographs to members of the public and the initiative,
a most influential element in the purchase and sale transaction of the
photographs is usually thus, by the false impression created, placed
with the purchasers, the members of the public solicited by the
respondents, instead of remaining with the seller, the corporate
respondent.

Par. 13. The use by the respondents of the aforesaid false and mis-
leading statements and representaiions has the capacity and tendency
to, and does, and did, mislead and deceive members of the purchasing
public into the erroneous and mistaken belief that the corporate
respondent is and was a regular press or news photos service organi-
zation or is and was the International News Photos and into the
purchase of pictures from respondents because of such erroneous and
. mistaken belief. In consequence thereof trade has been diverted
unfairly to the respondents from their said competitors who do not
falsely represent the identity, nature or character of their respective
businesses.

CONCLUSION

The aforesaid acts and practices of the respondents, and each of
them, are all to the injury and prejudice of the public and of respond-
ents’ competitors and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.

ORDFR TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
mission upon the complaint of the Commission, the answer of respond-
ents, testimony and other evidence taken before Edward E. Reardon,
an examiner of the Commission theretofore duly designated by it,
in support of the allegations of said complaint and in opposition
thereto, briefs filed herein and oral arguments by John M. Russell,
counsel for the Commission, and by Morton M. Lewis, counsel for
the respondents, and the Commission having made its findings as to
the facts and its conclusion that said respondents have violated the
provisions of the Federal Trade Commission Act.

It is ordered, That the respondent International Press Service, Inc.,
a corporation, its oflicers, representatives, agents, and employees, and
respondent Fred Friewald, his representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale, and distribution of photographs in com-
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merce, as commerce is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:

Representing through the use of the term “International Press
Service,” or any part thereof, or any other term of similar import
or meaning, in any corporate or trade name, or in any other manner
or through any other means or device, that respondents, or either of
them, form a part of, or have any connection with, the International
News Service or International News Photos; or that respondents, or
either of them, operate a press photographic service, or have any
connection therewith, unless and until respondents, or such respond-
ent, are, or is, regularly engaged in the business of selling a substan-
tial percentage of the photographs taken by respondents, or such
respondent, to the press for publication.

It i3 further ordered, That the respondents shall within 60 days
after service on them of this order file with the Commission a report
in writing, setting forth in detail the manner and form in which
they have complied with this order.
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IN THE MATTER OF

W. R. YOUNG, DOING BUSINESS AS NATIONAL
EMPLOYEES TRAINING SERVICE

('OMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF* SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 8331. Complaint, Feb. 10, 1938—Decision, Dec. 7, 1939

Where an individual engaged, as National Employees Training Service, in sale

and distribution of correspondence course lessons for persons expecting to
take civil service examinations to qualify for appointment to positions in
the United States classified civil service, and, as thus engaged, in selling his
said courses and lessons to purchasers in other States, in active competition
with others also engaged in sale of courses of instruction of same general
nature in commerce among the several States—

(a) Represented, directly or through agents, that he and his said agents were

()

(¢

~

employed by the United States Government and represented the United
States Civil Service Commission, and set forth on postal cards, containing
various statements with respect to available Government positions and also
words “Government positions $105 to $175 per month,” and inviting inquiry
on the attached prepaid reply card, but without advising recipient that he
was in business of selling courses of instruction, trade name, National Em-
ployees Training Service, facts being neither he nor any of his agents were
in the employ of the United States Government and in no way represented
the United States Civil Service Commission ;

Represented that his business had been in existence for many years and
was an old established one, and that prospective students solicited would
have to enroll immediately in order to get within the quota of Government
positions alloted to said individual, and which was practically filled, facts
being his business had not been in existence for many years, but only for a
period of a few years, no such quota had been allotted for the benefit of any
of the persons who might purchase courses of instruction which he sold, and
he did not confine his soliciting to students of high scholastic standing, but
solicited all persons who were willing to subscribe to the course;
Represented that Jobs with the United States Government would be secured
for the students taking the course of instruction offered by him, or that the
money paid for such courses would be refunded, facts being he could guar-
antee no positions to any person completing his course, and, with few excep-
tions, did not refund price of tuition after being unable to secure a position
for any student who had completed same; and

(d) Represented that he was able to get advance information concerning exam-

inations to be conducted by the Civil Service Commission, and that students
who had completed his courses had preference over other applicants for posi-
tions in the classifled civil service, facts being he could in no way influence or
control such appointments, persons who completed his courses had no pref-
erence over others and he could be of no assistance to prospective appointees
to such positions except by Instructing them so that they might be better
prepared to take the necessary examination to have their names placed upon
260605m—41—vol, 30——0
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the eligibility roll, and he had, as aforesaid indicated, no advance informa-
tion concerning examinations to be held by such commission, except such
information as was given to public at large;

With the result that persons were misled through said cards and caused to
believe that he was in some way connected with the United States Govern-
ment, and with capacity and tendency to confuse, mislead, and decelve
members of the public through practices aforesaid, and induce them to
purchase his said courses in the erroneous belief that he in some way con-
trolled appointments to positions in said classified civil service, and was in
some way connected with the Civil Service Commission aforesaid, and with
the result that patronage was diverted unfairly to him from schools con-
ducted by competitors who did not make same or similar claims or repre-
sentations concerning their said schools or the courses of instruction which
they sold:

Ileld, That such claims and representations, under the circumstances set forth,
were all to the injury of the public and competitors, and constituted unfair
methods of competition.

Before Mr, William C. Reeves, trial examiner,
Mr. Harry D. Michael and Mr. William L. Pencke for the

Commission.

CoMPLAINT

Pursuant to the provisions of an Act of Congress approved Sep-
tember 26, 1914, entitled “An ‘Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that W. R.
Young, an individual, doing business under the name and style of
National Employees Training Service, hereinafter referred to as
respondent, has been and is using unfair methods of competition in
commerce, as “commerce” is defined in said act, and it appearing to
said Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

ParacrarH 1. Respondent, W. R. Young, an individual, doing busi-
ness under the name and style of National Employees Training Serv-
ice, is now, and has been for more than 1 year last past, engaged in
the sale and distribution in commerce between and among the various
States of the United States, of courses of study and instruction in-
tended for preparing students thereof for examinations for certain
civil service positions under the United States Government, which
said courses of study and instruction are pursued by correspondence
through the medium of the United States mail. The office and prin-
cipal place of business of said respondent in the conduct of said
business is and has been located at 456 Book Tower Building, 1250
Washington Boulevard, Detroit, Mich. Said respondent, in the
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course and conduct of said business, during the time aforesaid, caused
and does now cause, his said courses of study and instruction to be
transported from his said place of business in Michigan to, into, and
through States of the United States other than Michigan to the
various purchasers thereof in such other States.

Par. 2. During the time above mentioned other individuals, firms,
and corporations in various States of the United States have been
and are engaged in the sale and distribution in commerce between
and among the various States of the United States and in the District
of Columbia of courses of study and instruction intended for pre-
paring students thereof for examinations for civil service positions
under the United States Government and also of courses of study and
instruction in other lines, all of which are pursued by correspondence.
Said respondent has been, during the time aforesaid, in substantial
competition in commerce between and among the various States of
the United States in the sale of his said courses of study and instruction
with such other individuals, firms, and corporations.

Par. 3. Said respondent, directly or through representatives and
agents designated and appointed by him, has made many misrepre-
sentations to prospective students in soliciting the sale of and in selling
said courses of study and instruction, among which are the following:

1. That the sales representative soliciting students for said courses
was in the employ of or otherwise represented or was connected with
the United States Government.

2. That respondent in conducting his business as aforesaid was an
agency of or representative of or connected with the United States
Government, or the United States Civil Service Commission.

3. That the business of respondent was an old established business or
that it had been in existence for many years.

4, That the prospective students solicited would have to enroll for
instruction immediately in order to come within a definite quota, and
that the quota was practically filled.

5. That a Government job was guaranteed to the student taking the
course offered and if not obtained, money paid would be refunded.

6. That the school conducted by respondent had means of securing
advance information concerning examinations held by the United
States Civil Service Commission.

7. That respondent’s students received preference over cther candi-
dates in securing appointments to Government positions.

8. That only a limited number of students was to be enrolled in a
certain locality.
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9. That the prospect solicited had been selected to take the training
offered because of high standing in the community or because of su-
perior education or because of other special qualifications.

10. That jobs were offered or that students taking the courses were
placed in government positions by respondent school.

11. That a large number of respondent’s former students had been
placed in or had secured Government positions.

12. That personal help would be given to students taking the courses
offered.

13. That the student solicited would be trained for a specific, desig-
nated Government position or appointment.

14. That prospective students solicited for said courses and whose
contracts and payments were accepted, but who were not qualified
by prior education or were not physically or otherwise qualified for
Government positions for which training was offered, were properly
qualified in such respects.

15. That the nature, character or extent of courses offered was other
than that given.

The use by respondent of the word “National” in the name underx
which said business has been conducted, when used in connection with
the sale of correspondence courses interided for preparing students
thereof for positions in the classified civil service under the United
States Government with other misrepresentations of Government
connection by salesmen, as aforesaid, is misleading in that it serves
to create an erroneous impression of Government connection and
encourages misrepresentations by salesmen as aforesaid.

The term “National Employees” in the name of said school is also
misleading in that it tends to create the erroneous impression that
said school is an organization composed of employees of the National
Government or that it is an official institution for training persons
selected for appointment to Government positions.

In truth and in fact, neither respondent, nor the school conducted
by him, nor anyone connected with said school, had any connection
whatever with the United States Government or with the United
States Civil Service Commission. Respondent’s school is not an old
established one but is a comparatively new institution. Respondent
cannot and does not guaraniee Government appointments, nor do
students of such school receive any preference in appointments to
Government positions. Neither respondent nor anyone connected
with said school had any advance knowledge in regard to examina-
tions conducted by the United States Civil Service Commission.
Refunds are not made as a general thing if Government jobs are not
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obtained. Prospective students solicited or accepted for training
were not limited by a definite quota or otherwise and were not spe-
cially selected but all available prospects were solicited and accepted.
Respondent had no Government job to offer and could not place his
students in Government jobs. Comparatively few, if any, of respond-
ent’s former students have been placed in or have secured Government
positions. No personal help was given students taking respondent’s
courses but all instruction was by correspondence. All of respondent’s
instruction was general in character and was not for any specific or
designated Government position or appointment,

Par. 4. Respondent, in the sale of his said courses of study and
instruction as aforesaid, through use of a so-called “Refund Agree-
ment” as well as by direct representations of salesmen, has represented
to students and prospective students that money paid for instruction
will be refunded in the event Government positions are not obtained.
The “Refund Agreement” used by respondent, as aforesaid, read as
follows:

REFUND AGREEMENT

It is understood that I am to be trained for each Civil Service Examination
covered by this contract until I have received a passing grade. Then, if I fail
to receive an appointment during the period my name remains on the Government
eligible list, I am upon written application to receive a refund of the entire
amount paid for this training.
The implication of said agreement is that civil service examinations
for which respondent’s students prepare will be held within a reason-
able time after such students have completed their courses and that
Government appointments will be available within a reasonable time.
In truth and in fact said agreements are, for all practical purposes,
meaningless and inoperative in a large majority of cases and are
misleading for the reason that at certain times and in regard to
certain examinations for which respondent has offered courses, no
examinations are held for long periods of time and as to certain local
examinations none is likely to be held in the locality where respond-
ent’s students are lacated. Moreover, even if an examination should
be held and a student’s name placed on an eligible list, the chances
of appointment are and have been remote or, if an appointment is
eventually made, it is usually only after a long waiting period due to
the fact that in many of the classifications used in making appoint-
ments to the classified civil service and in regard to which respondent
offers instruction, great numbers of eligibles are and have been avail-
able for comparatively few appointments.
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Par. 5. The use by respondent of the foregoing practices and repre-
sentations and others similar thereto, in offering for sale and selling
his courses of study and instruction, as herein set out, has had, and
now has, the tendency and capacity to and does in fact mislead pur-
chasers and prospective purchasers thereof into the erroneous and
mistaken belief that such representations as set out in paragraphs 3
and 4 hereof are true, and induces them to purchase such courses of
study and instruction on account thereof. Thereby trade is unfairly
diverted to respondent from competitors engaged in the sale in com-
merce between and among the various States of the United States
and in the District of Columbia of correspondence courses intended
for preparing students thereof for civil service examinations as well
as from those so engaged in such sale in other lines of study.

There are among the competitors of respondent those who, in the
sale of their respective courses of study and instruction, do not sim-
ilarly or in any manner misrepresent the same or matters pertaining
thereto. As a result of respondent’s said practices as herein set forth,
substantial injury has been and is now being done by respondent to
competition in commerce between and among the various States of
the United States.

Par. 6. The above acts and things done by respondent are all to
the injury and prejudice of the public and of competitors of respond-
ent, and constitute unfair methods of competition in interstate com-
merce within the intent and meaning of section 5 of an act of Congress
entitled “An Act to create a Federal Trade Commission, to define its
powers and duties, and for other purposes,” approved September
26, 1914.

RerorT, FINDINGS A8 To THE FacTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on February 10, 1938, issued its com-
plaint in this proceeding and caused same to be served upon the re-
spondent W. R. Young, an individual doing business under the name
and style of National Employees Training Service, charging him
with the use of unfair methods of competition in commerce in viola-
tion of said act. No answer to sald complaint was filed by said re-
spondent and thereafter testimony and other evidence was introduced
in support of the allegations of said complaint at Detroit, Mich., on
July 5, 1938, and at Columbus, Ohio, on July 7, 1938, by Harry D.
Michael, counsel for the Commission, before William C. Reeves, an
examiner for the Commission theretofore duly designated by it, which
testimony was reduced to writing and filed in the office of the Com-
mission together with numerous pieces of documentary evidence re-
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ceived as exhibits. No testimony or other evidence was tendered by
or on behalf of the respondent. Thereafter said proceeding regularly
came on for final hearing before the Commission on the said com-
plaint, the testimony taken and evidence received and the brief of
counsel for the Commission in support of the complaint. No brief
was filed by or on behalf of respondent and no request was made
by him for permission to present oral argument, and the Commission
having duly considered the matter and being now fully advised in the
premises finds that this proceeding is in the public interest and makes
this its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. The respondent, W. R. Young, is an individual-.and
for a number of years carried on business at Detroit, Mich., under the
name and style of National Employees Training Service, during which
time he was engaged in the business of the sale and distribution of
courses of home study instruction conducted by correspondence and
intended for use in the instruction of persons who expected to take
examinations to be conducted by the Civil Service Commission of the
United States for the purpose of creating registers of eligibles for ap-
pointment to positions in several of the branches of the classified civil
service of the United States. The courses of instruction sold by re-
spondent were divided into lessons and were in printed form and were
sent by the United States mail by respondent from his place of business
in Detroit in the State of Michigan through and into other States of
the United States to the respective purchasers thereof. In the conduct
of his said business, respondent was in active competition with various
partnerships and corporations and other persons also engaged in the
sale of courses of instruction of the same general nature as those sold
by respondent, in commerce among several of the States of the United
States.

Par. 2. Respondent, in the course of his business as described in par-
agraph 1 hereof, in offering for sale and selling courses of instruction,
either directly or through agents appointed by him, has made numer-
ous statements and representations concerning such courses of instruc-
tion and the benefits to be derived from same, among which were
statements and representations to the effect that respondent and his
said agents were employed by the United States Government and rep-
resented the United States Civil Service Commission; that the business
conducted by respondent was an old established business and had been
in existence for many years; that prospective students solicited would
have to enroll immediately in order to get within the quota of Govern-
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ment positions allotted to respondent, which quota was practically
filled ; that jobs with the United States Government would be secured
for the students taking the courses of instruction offered by respondent
or that the money paid for such courses would be refunded by respond-
ent; that respondent was able to get advance information concerning
examinations to be conducted by the United States Civil Service Com-
mission; that students who completed the courses of instruction sold
by respondent had preference over other applicants for positions in
the classified civil service of the United States. Other statements and
representations of similar import were made by respondent and his
agents concerning said courses of instruction.

Par. 8. As a means of contacting prospective purchasers of the
courses of instruction offered for sale by him, respondent mailed to
numerous unnamed box holders on rural free delivery routes in vari-
ous States of the United States, postal cards which had printed
thereon numerous statements among which were statements to the
effect that due to death, retirement, and normal Government expan-
sion many thousands of Government positions are opened for the
trained man or woman each year; that American citizens of good
health and character could qualify for Government positions and the
request was made that the attached reply card be mailed for free sam-
ples of actual questions given in recent civil service examinations, but
said cards contained no mention of the fact that respondent was in the
business of selling courses of instruction. Attached to each of these
cards was a business reply card which could be detached and mailed
under the provisions of the United States Postal Laws and Regula-
tions and was addressed to the National Employees Training Service,
the trade name under which respondent carried on business. Each
of these cards had printed thereon the request that it be detached
and mailed. Also there was printed on each of said reply cards the
following:

Government positions $105 to $175 per montb.

Also the statement that no postage stamp was necessary and that
the postage would be paid by the addressee. Respondent also caused
like cards to be distributed by the Western Union Messenger Service
from house to house in various cities of the United States. The evi-
dence shows, and the Commission finds, that many persons who
received these cards and detached the return portion and mailed same
to respondent were influenced in so doing by the fact that the cards
could be sent by mail without attaching a postage stamp thereto and
the name of the addressee printed thereon, “National Employees
Training Service,” caused them to believe that respondent was in some
way connected with the United States Government.
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Par. 4. The statements and representations made by respondent,
either directly or by his agents, concerning the courses of instruction
offered for sale and sold by him, and the benefits to be derived there-
from, as set out in paragraph 2 hereof, were false, misleading, and
deceptive in that neither the respondent nor any of his agents was an
employee of the United States Government; none of them in any
way represented the Civil Service Commission of the United States;
no quota of positions in the classified civil service of the United States
had been allotted to respondent for the benefit of any of the persons
who might purchase the courses of instruction sold by respondent;
respondent could in no way influence or control appointments to posi-
tions in the classified civil service of the United States, and the per-
sons who completed the courses of instruction sold by respondent had
no preference over other applicants for said positions; respondent
could be of no assistance to prospective appointees to such positions
except by instructing them so that they might be better prepared to
take the necessary examinations to have their names placed upon the
eligibility rolls, and respondent had no advance information concern-
ing examinations to be held by the Civil Service Commission of the
United States except such information as was given to the public at
large. Respondent could guarantee no positions to any person com-
pleting his course of study. With few exceptions, respondent did not
refund the price of tuition after being unable to secure a position for
any student who had completed the course of instruction. Respon-
dent’s school is not an old established institution but had been in ex-
istence only for a period of a few years. The respondent did not
confine his soliciting to students of high scholastic standing but so-
licited all persons who were willing to subscribe to the course, without
making any discrimination with respect to their scholastic attain-
ments. Such claims and representations have and have had the ca-
pacity and tendency to confuse, mislead and deceive members of the
public and to induce them to purchase the courses of instruction sold
by respondent in the erroneous belief that respondent in some way
controlled appointments to positions in the classified civil service of
the United States and was in some way connected with the Civil
Service Commission of the United States, and as a result, patronage
has been diverted unfairly to respondent from schools conducted by
competitors, which competitors have not made the same or similar
claims and representations concerning the schools conducted by them
or the courses of instruction sold by them.
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CONCLUSION

The claims and representations made by the respondent as herein-
before set out are all to the injury of the public and to competitors
of respondent, and constitute unfair methods of competition in com-
merce within the intent and meaning of the provisions of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, testimony and other evi-
dence taken before William C. Reeves, an examiner of the Commission
theretofore duly designated by it, in support of the allegations of
said complaint, brief filed on behalf of the Commission, and the
Commission having made its findings as to the facts and its conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act,

It is ordered, That W. R. Young, an individual, doing business
under the name and style of National Employees Training Service,
his representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale, and distribution in commerce, as commerce is defined in the
Federal Trade Commission Act, of courses of home study instruction
designed for the preparation for civil service examinations, do forth-
with cease and desist from representing:

1. Through the use of the word “National” or any similar word or
words in the trade name, advertising literature, or in any other manner,
that he has any connection with or is an agency of the United States
Government or the United States Civil Service Commission.

2. That his business has been in existence for many years.

3. That the enrollment of students is limited by a definite quota, or
that only a small number of students are accepted in any given ter-
ritory, or that only persons with high scholastic attainments are ac-
cepted by respondent as prospective students for said course of
instruction.

4. That civil service positions in the United States Government
are guaranteed to students who have completed respondent’s course
of instruction, 2,

5. That the price of tuition will be refunded if respondent fails to
secure positions for students who have completed the course of in-
struction unless and until such refunds are in fact made in accordance
with respondent’s agreement,
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6. That respondent has any advance information with respect to
available positions in the civil service, which information cannot be
secured from the United States Civil Service Commission, or that
respondent has any additional or confidential information with respect
to such positions which is not available to the public.

7. That respondent has any control of positions available in the civil
service or that respondent’s students are preferred by the United
States Civil Service Commission over other students who have not
taken respondent’s course of instruction.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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I~ e MATTER OF

GENERAL MOTORS CORPORATION, CHEVROLET MOTOR
COMPANY, OLDS MOTOR WORKS, PONTIAC MOTOR
COMPANY,BUICK MOTOR COMPANY, CADILLAC MOTOR
CAR COMPANY, AND GENERAL MOTORS ACCEPTANCE
CORPORATION

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3001. Complaint, Nov. 80, 1936—Decision, Dec. 8, 1939

Where a corporation engaged in manufacture of a line of motor vehicles and in
sale thereof, under various brand names, to public through a number of
corporate subsidiaries and, after said subsidiaries’ dissolution, through sell-
ing subsidiary, and a second concern which it organized to furnish credit to
dealers in its said ears and to purchasers at retail buying same from dealer
on a deferred payment or credit base, and which concern it entirely owned
and controlled—

Featured, or caused to be featured, in numerous and extended advertisements of
various kinds and in descriptions therein of their new “69%" plan, as pub-
lished, directly and through said corporate subsidiaries and through neon
lights, mats, and sample advertisements made available to their dealers for
use In local advertising, symbol “6%,” and so featured same in most of said
advertising or advertisements, and in most of which there was not set forth
extended explanation found in initial announcement of plan, that attention
of purchaser was immediately drawn to said symbol or term and {mpression
gained that there was meant 6 percent simple interest per annum, computed
on declining balance as reduced by monthly payments;

Facts being that under method employed of applying charge of one-half of 1
percent per month for period of contract to initial unpaid balance and
dividing by number of months involved sum of said balance and figure
secured as aforesald to derive monthly payment of customer, latter paid at
rate In excess of 11 percent simple interest on amounts owed on transactlon,
as reduced by contract’s monthly payments;

With effect of causing trade to be unfairly diverted to said corporation and, prior
to their dissolution, to its various said subsidiaries, and to said concern, from
competitors who did not in any manner misrepresent cost of credit charge
for purchasing motor vehicles on Installment or deferred payment plan in
offer for sale or sale of their said products; to the substantial injury of
competitors in commerce among the various States and In the District of
Columbia :

Held, That such acts and practices were all to the prejudice and injury of the
public and competitors, and constituted unfair methods of competition,

Before Mr. Edward E. Reardon, trial examiner.
Mr. James M. Hammond for the Commission.
Mr. John Thomas Smith, of New York City, for respondents.
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Pursuant to the provisions of an act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that General
Motors Corporation, Chevrolet Motor Co., Olds Motor Works, Pontiac
Motor Co., Buick Motor Co., Cadillac Motor Co., and General Motors
Acceptance Corporation, hereinafter referred to as respondents, have
been and are using unfair methods of competition in commerce, as
“commerce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paragraru 1. Respondent, General Motors Corporation, is a cor-
poration organized, existing, and doing business under and by virtue
of the laws of the State of Delaware, and having its principal place
of business at Detroit, in the State of Michigan.

The respondents, Chevrolet Motor Co., Olds Motor Works, Pontiac
Motor Co., Buick Motor Co., and Cadillac Motor Co. are all corpora-
tions respectively, organized, existing, and doing business under and
by virtue of the laws of the State of Michigan, with their principal
place of business at Detroit, in said State.

Respondent, General Motors Acceptance Corporation is a corpo-
ration organized, existing, and doing business under and by virtue
of the laws of the State of New York, having its principal place of
business located in the city of New York, in said State.

Par. 2. Respondent, General Motors Corporation, for several years
last past has been engaged in the business of manufacturing motor
vehicles. Said manufacturing business is conducted through its sev-
eral operating divisions producing Chevrolet, Oldsmobile, Pontiac,
Buick, Cadillac, and LaSalle motorcars. The products thus manu-
factured are sold and shipped by the said General Motors Corporation
either directly, or through its wholly owned respondent subsidiary
selling corporations, to wit: Chevrolet Motor Co., Olds Motor Works,
Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Co. These
said motor vehicles, when so sold, are transported from the State or
States in which they are manufactured to the purchasers thereof lo-
cated in a State or States other than the State in which such ship-
ment or shipments originate. Said products also are extensively sold
and shipped to various foreign countries.

The said respondent, General Motors Corporation, also owns the
respondent, General Motors Acceptance Corporation, which was
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organized by the said respondent, General Motors Corporation, to
provide a time-payment plan offered exclusively by dealers in General
Motors products. The officers and directors of respondent, General
Motors Corporation, are in some instances officers and directors of the
respondent subsidiary selling corporations, and also of the respondent,
General Motors Acceptance Corporation.

In the course and conduct of business, the respondents have been,
and are in competition with other corporations, individuals, firms,
and partnerships likewise:engaged in similar businesses involving
the offering for sale, the sale and distribution of motor vehicles in
commerce among and between the various States of the United States
and with foreign countries.

Par. 3. In the course and conduct of business as described in para-
graph 2 hereof, the respondent, General Motors Corporation, acting
concertedly and in combination and cooperation with each of its
respondent subsidiary selling corporations, and with respondent,
General Motors Acceptance Corporation, devised, worked out, effectu-
ated, adopted, and used a plan or method of financing the purchase
of motor vehicles on a deferred or time payment plan, in connection
with the offering for sale and the sale of motor vehicles in commerce
among and between the various States of the United States and with
foreign countries. The said respondent, General Motors Corpora-
tion, and its said respondent subsidiary selling corporations, and
their authorized dealers, and the said respondent, General Motors
Acceptance Corporation, acting concertedly and in cooperation each
with the other, caused advertising matter to be distributed, or circu-
lated between and among the various States of the United States,
and also internationally, and through the media of newspapers, maga-
zines, trade journals, circulars, posters, and other printed matter,
In such advertising, said plan or method of financing was repre-
sented, designated, and referred to as a “6% Plan” and “New GMAC
6% Time Payment Plan,”

Par. 4. In truth and in fact, the aforementioned plan or method
of financing the purchase of motor vehicles is not properly, truth-
fully, or accurately referred to in the advertising as represented in the
preceding paragraph in that it tends to convey and conveys to pur-
chasers and prospective purchasers of motor vehicles that said plan
or method is a 6 percent simple interest plan of financing, whereas
it actually refers to a plan of financing involving a 6 percent interest
charge on the full amount of the account originally financed from
the date it begins to run to the date the account is closed, regardless
of the fact that the account is divided into, and amortized gradually
and regularly by, monthly payments of equal amounts. For that
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reason, the said plan or method actually is a financing plan which
involves the payment of interest at a rate much in excess of, or sub-
stantially 100 percent greater than the “6%” feature in the aforesaid
advertising.

Par. 5. The advertising matter as represented in paragraph 8
has the capacity and tendency to mislead and deceive, and does mis-
lead and deceive a substantial part of the purchasing public into
the erroneous belief that the said finance plan or method as above set
forth contemplates a simple interest charge at the rate of 6 percent
per annum upon the deferred and unpaid balances of the purchase
price of motor vehicles and tends to and causes such purchasing
public to buy motor vehicles in that belief. The interest rate of said
finance plan or method actually amounts to almost 12 percent.

Par. 6. The acts and practices of the several respondents, as herein
set out, including the use of such advertising, as above set forth,
have the capacity and tendency to, and do, serve to cause trade to be
unfairly diverted to respondent, General Motors Corporation, its
respondent subsidiary companies and authorized dealers, and to the
respondent, Geeneral Motors Acceptance Corporation, and its affiliated
companies, from competitors who do not adopt or use equivalent
methods of advertising in the offering for sale or sale of motor ve-
hicles. As a result thereof, substantial injury has been and is now
being done by each and all of the respondents to competition in com-
merce among and between the various States of the United States.

Par. 7. The aforementioned methods, acts, and practices of respond-
ents are all to the prejudice of the public and respondents’ competitors
as hereinabove alleged. Said methods, acts, and practices constitute
unfair methods of competition in commerce within the intent and
meaning of section 5 of an act of Congress, entitled “An Act to
create a Federal Trade Commission, to define its powers and duties,
and for other purposes,” approved September 26, 1914.

Rerort, FINDINGS As TO THE FAcTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission issued a complaint on November 30,
1936, against the respondents in this proceeding, General Motors Cor-
poration, Chevrolet Motor Co., Olds Motor Works, Pontiac Motor
Co., Buick Motor Co., Cadillac Motor Car Co., and General Motors
Acceptance Corporation, and caused the complaint to be served upon
the respondents, charging them with the use of unfair methods of
competition in commerce in violation of the provisions of the Federal
Trade Commission Act.
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The respondents, General Motors Corporation, Chevrolet Motor
Co., Olds Motor Works, Pontiac Motor Co., Buick Motor Co., and
Cadillac Motor Car Co., filed their joint answer to the complaint on
December 23, 1936,

The respondent, General Motors Acceptance Corporation, filed its
separate answer to the complaint on December 23, 1936.

Thereafter, testimony and other evidence in support of the allega-
tions of the complaint were introduced by James M. I:inmond, at-
torney for the Commission, before Edward E. Reardon, theretofore
duly designated an examiner of the Commission. At the conclusion
of the taking of testimony and other evidence in support of the alle-
gations of the complaint, the respondents, by their attorney John
Thomas Smith, represented by Anthony J. Russo of counsel, rested
the case without the introduction of testimony or evidence in
opposition to the allegations of the complaint.

The testimony and other evidence introduced were duly recorded
and filed in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing be-
fore the Commission upon the complaint; the joint answer of the
respondents, General Motors Corporation, Chevrolet Motor Co., Olds
Motor Works, Pontiac Motor Co., Buick Motor Co., and Cadillac
Motor Car Co.; the separate answer of respondent, General Motors
Acceptance Corporation; the testimony and other evidence; brief in
support of the complaint and brief of respondents in opposition
thereto; and, the Commission having duly considered the matter,
and being now fully advised in the premises, finds that this pro-
ceeding is in the interest of the public and makes this its findings as
to the facts and its conclusion drawu therefrom:

FINDINGS AS TO THE FACTS

Paracrapir 1. The respondent, General Motors Corporation (here-
inafter referred to as General Motors) was organized pursuant to
the laws of the State of Delaware in 1916.

At all times since its incorporation it has been engaged in the
manufacture and sale of motor vehicles. Its products are sold under
the names and are commonly referred to as Chevrolets, Oldsmobiles,
Pontiacs, Buicks, Cadillacs, and various and sundry other names,
Tts extended interests are administered through the medium of a
number of subsidiaries by which means it promotes its various activi-
ties involving the sale of its cars, accessories, and parts to the pur-
chasing public and the financing of credit transactions pertaining to
those sales. Its principal office and place of business is at Detroit,



GENERAL MOTORS CORP. ET AL, 39
34 Findings

Mich., in which State its principal factories also have their situs.
It operates other factories and a considerable number of assembly
plants in various other States. Its products are shipped from the
State of Michigan and from its assembly plants to points throughout
the United States and into the District of Columbia, for sale to the
purchasing and consuming public through subsidiary corporations
organized for that purpose.

Par. 2. The respondent, Chevrolet Motor Co. (hereinafter re-
ferred to as the Chevrolet Co.) was incorporated under the laws of
New Jersey prior to 1916. The respondents, Olds Motor Works
(hereinafter referred to as the Olds Co.), the Pontiac Motor Co.
(hereinafter referred to as the Pontiac Co.), the Buick Motor Co.
(hereinafter referred to as the Buick Co.), and the Cadillac Motor
Car Co. (hereinafter referred to as the Cadillac Co.), were each in-
corporated under the laws of Michigan prior to 1920, except the
Pontiac Co., which was organized as a Michigan corporation prior
to 1933. The principal place of business of all five of these com-
panies was, prior to their dissolution at Detroit, Mich.

All of the capital stock of these five subsidiaries prior to their
dissolution, except the necessary qualifying shares held in the names
of individuals, was owned by General Motors. The functions of these
five subsidiaries in the General Motors organization for a long time
prior to the issuance of the complaint herein and up to the time of
their dissolution consisted solely in marketing the cars manufactured
by General Motors.

Par. 3. At about the time of the issuance of the complaint herein,
the Chevrolet, Pontiac, Olds, Buick, and Cadillac companies were dis-
solved and their assets transferred to General Motors. All of their
functions were immediately assumed by a single corporation newly
organized for that purpose known as the General Motors Sales Cor-
poration. The new company was incorporated in 1936, pursuant to
the laws of the State of Delaware and is a wholly owned subsidiary
of General Motors with its principal office and place of business in the
General Motors Building, Detroit, Mich. It is now, and has been since
its organization, engaged in selling substantially all of the cars man-
ufactured by General Motors for domestic consumption. It exercises
within the General Motors organization all of the functions of the now
dissolved Chevrolet, Pontiac, Olds, Buick, and Cadillac companies.
At all times since it commenced operating it has exercised the same
duties as the pre-existing Chevrolet, Pontiac, Olds, Buick, and Cadillac
companies to whose functions it succeeded in the General Motors
organization.

260605m—41—vol. 30—8
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Par. 4. The respondent, General Motors Acceptance Corporation
(hereinafter referred to as GMAC), was incorporated in 1919 in the
State of New York. It is entirely owned and controlled by General
Motors and was organized by that company for the purpose of fur-
nishing credit to dealers when purchasing cars from General Motors or
its subsidiaries, and to retail purchasers when cars are bought by them
on a deferred payment or credit basis.

Its credit facilities are made available to retail purchasers by fur-
nishing a ready means whereby the retail dealer may dispose of the
installment contracts given him by retail purchasers. By this process
the retail purchaser may contract to buy a car manufactured by
General Motors on a deferred-payment basis. The dealer in turn is at
liberty to assign this contract to GMAQC, if acceptable to that company,
and receives the approximate value therefor, whereupon GMAC col-
lects the monthly installments from the retail purchaser as they be-
come due. GMAC functions exclusively in connection with sales
negotiated by authorized dealers in cars manufactured by General
Motors except as to used cars of other makes taken by those dealers
in trade.

Par. 5. At all times since 1934 General Motors has manufactured all
of its cars regardless of the type or brand name under which they are
commonly sold. Immediately following their manufacture these cars
were sold to the Chevrolet, Olds, Pontiac, Buick, and Cadillac com-
panies up to the time of their dissolution as above stated. These com-
panies functioned only as selling agencies and, except for the small
percentage of cars sold by them at their own retail stores, or sold by
General Motors itself, as hereinafter described, disposed of the entire
General Motors production of cars to authorized retail dealers in
General Motors’ cars, of whom there are several thousand located in
all parts of the United States. The retail dealers in turn sold these
cars to the public, being aided in that respect by the entire General
Motors corps of subsidiaries named as respondents herein and the
General Motors Sales Corporation following its organization.

Since dissolution of the Chevrolet, Olds, Pontiac, Buick, and Cad-
illac companies in the fall of 1936, the General Motors Sales Cor-
poration has taken title to substantially all cars manufactured by
General Motors for domestic distribution and disposed of them to
the public through the medium of its authorized dealers in the same
manner as the dissolved subsidiaries carried out their functions in
this respect prior to their dissolution. The names of the dissolved
corporations were continued as division names in the new selling
company, such as Chevrolet division, General Motors Sales Cor-
poration. The retail stores formerly maintained by the dissolved
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companies continued to be and still are operated by the General
Motors Sales Corporation.

Par. 6. All of the respondents named in this proceeding, including
the five dissolved selling subsidiaries, at the time of the institution
of this proceeding and for a long time prior thereto, were in compe-
tition with other companies likewise engaged in the sale of motor
vehicles in commerce among and between the various States of the
United States and in the District of Columbia. The General Motor
Sales Corporation has been likewise engaged in competition in said
commerce since it took over the functions of the five dissolved selling
subsidiaries as above described.

Par. 7. Prior to their dissolution the Chevrolet, Pontiac, Buick,
and Cadillac companies maintained several retail stores wherein cars
manufactured by General Motors were sold direct to the public.
Two of these stores were maintained by the Chevrolet Co, in Mich-
igan. The Cadillac Co. maintained retail stores in New York, Michi-
gan, and Illinois, which sold both Cadillac and LaSalle cars. The
Buick Co. and the Pontiac Co. both maintained retail stores in Mich-
igan. All of the balance of the cars manufactured by General
Motors, except a few sold by General Motors itself, passed through
the hands of its selling subsidiaries direct to the public through the
medium of the authorized dealers in General Motors products.
General Motors does not deal with these dealers direct, but through
its selling subsidiaries.

The relationship between the dealer and the selling subsidiary of
General Motors with whom he dealt was and is established by con-
tract which was subject to cancellation on short notice. These con-
tracts outline generally the way in which the dealer shall conduct
his business and the manner in which he may purchase and sell the
type of car in which he deals. Respondents furnished, or made
available to the dealers, the necessary forms for keeping their ac-
counts, making reports, purchasing and selling cars and computing
the charges under the “6%” plan hereinafter described.

General Motors Sales Corporation now sells, and prior to its organi-
zation the five dissolved companies sold, the cars manufactured by
General Motors either to the dealer for cash or on credit arranged
through General Motors Acceptance Corporation. The dealer in turn
sold to the retail purchaser for cash or on credit. In the latter case
a conditional sales contract, chattel mortgage, or similar credit device,
was executed by the retail purchaser, depending upon the law of the
State in which the transaction occurred, providing for the discharge
of the debt in monthly payments, usually over a period of 12, 18, or
24 months.
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Par. 8. The control of Genera] Motors over its subsidiaries, to wit,
Chevrolet, Olds, Pontiac, Buick, Cadillac, GMAC, and General Motors
Sales Corporation, was and is complete, both through stock control
and through the medium of an interlocking directorate. Directors
and officers of General Motors were likewise officers and directors of
each of these subsidiaries.

Par. 9. In the fall of 1935 the respondent General Motors, through
its various subsidiaries, announced a plan of financing the purchase of
the several brands of motor vehicles manufactured and distributed by
it, as aforesaid, on a deferred or installment payment plan which was
referred to and described as the “6%” or “Six Per Cent” plan. This
plan was first advertised by General Motors through its subsidiary
GMAC in an advertisement which appeared in newspapers of wide
and general circulation on QOctober 2, 1935. The initial advertisement
was as follows:

GMAC

GENERAL MOTORS ACCEPTANCE CORPORATION
REDUCES TIME PAYMENT COSTS ON NEW CARS

With a new 6% Plan

SIMPLE A8 A, B, C

A—TAKE YOUR UNPAID BALANCE
B—ADD COST OF INSURANCE
C'—MULTIPLY BY 6%—12 months’ plan

(One-half of one percent per month for periods more
or less than 12 months)

That's your whole financing cost. No extras. No
service fees. No other charges.

GMAC announces today a new, economical way to buy any new General Motors
car from General Motors dealers all over the United States,

It’s the plan you've been waiting for—a plan you can understand at a glance.
It is far simpler and more economical than any other automobile time payment
arrangement you've ever tried.

Actually as simple as A, B, C—this new plan provides for convenient time pay-
ments of the unpald balance on your car—including cost of insurance and a
finaneing cost of 69%. This represents a considerable reduction in the cost of
financing car purchases. It is not 6¢% interest, but simply a convenient multi-
plier anyone can use and understand. Nothing is added in the way of so-

1In some States a small legal documentary fee is required.
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called service or carrying charges. There are no extras. Simply a straight for-
ward, easy-to-understand transaction.

This simple step brings the world’s finest cars within reach of thousands who
have long needed new cars, When you buy a new Cadillac or Buick, Chevrolet
or Pontiac, Oldsmobile or LaSalle, on this new plan, you actually save money!

And finally—buyers under this new plan receive an insurance policy in the
General Exchange Insurance Corporation which protects them against Fire,
Theft, and Accidental Damage to their cars.

(Block here asking owners to make comparison with other finance plans.)

OFFERED ONLY BY DEALERS IN

CHEVROLET CARS & TRUCKS—PONTIAC—OLDSMOBILE—
BUICK—LaSALLE—CADILLAC

L) * * * * * *

Following the appearance of this advertising matter many similar
advertisements were published both by GMAC and by the other five
selling subsidiaries of respondent, to wit, the Chevrolet, Pontiac, Olds,
Buick, and Cadillac companies. Some of them gave an extended
explanation of the “6%” plan, such as is given in the advertisement
quoted in full above, but most of them did not and confined them-
selves to a short reference to the “6%” plan. Typical references to
the “6%” plan in these advertisements are as follows:
Chevrolet:

Compare Chevrolet’s low delivered prices and the new, greatly reduced GMAC
69 Time Payment Plan.

Pontiac:

All Pontiac cars can be bought on GMAC’s new 6% Plan which greatly re-
duces the cost of buying on time.

Olds:

New 6% GMAC Time Payment Plan.
Buick:

The new GMAC 69, TIME PAYMENT PLAN not only simplifies financing
but actually cuts the cost of buying a car on time.

LaSalle:
Available on GMAC’s new 6% Time Payment Plan.
Cadillac:

Available on GMAC's new 69, time payments.

In addition to these advertisements, the “6%” plan was highly
publicized by the use of billboards and window posters. In many of
these advertisements the symbol “6%” was featured in a size far
greater than most of the other lettering in the advertisement. All of
these advertisements were paid for by GMAC or the other selling
subsidiaries of General Motors as indicated herein, entirely from their
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own funds or from a fund known as the “dealers’ fund,” which was
collected and controlled by the selling subsidiaries. Money for the
“dealers’ fund” was raised by billing the dealers a specified amount
in the invoice pertaining to each car sold to them. This charge was
in turn passed along to the retail purchaser by the dealer. Neon
signs featuring the term “6%” were also made available by said
subsidiaries to dealers as were mats and sample advertisements for
use in inserting advertisements in local newspapers, magazines, or
circulars, at the dealer’s expense.

The function and purpose of all this advertising, including that
published by GMAC, was to promote and further the sale to the
purchasing public of new cars manufactured by General Motors.

Par. 10. The announcement and use of the “6%” plan by General
Motors gave that company such an advantage over competitive
motorcar manufacturers that all of its principal competitors promptly
announced similar plans for financing the sale of new cars on a
deferred-payment basis, and by the middle of January 1936, all of
these competitors had announced similar “6%” financing plans.
Complaints were issued by the Commission against all of these man-
ufacturers. The names of the principal respondents and the docket
numbers of these cases are as follows:

Docket 3000—Nash Motors Co.

Docket 3002—Chrysler Corporation, et al.

Docket 3003—Graham-Paige Motors Corporation, et al.
Docket 3004—Hudson Motor Car Co., et al.

Docket 3005—Ford Motor Co., et al.

Docket 3006—Reo Motor Car Co.

Docket 3007—Packard Motor Car Co.

The complaints in these cases were substantially similar to the
complaint in the instant proceeding. All of these respondents, with
the exception of the Ford Motor Co., chose to stipulate the facts
and agreed to cease and desist from the acts and practices alleged in
these complaints. These agreements were executed at various dates
during the spring and summer of 1936. These companies were
forced to adopt the “6%” plan to promote the sale of motor vehicles
because of the competitive disadvantage at which they were placed in
view of the prior adoption and advertisement of such plan by General
Motors and its subsidiaries.

Par. 11. The respondent General Motors and its subsidiaries dis-
continued advertising the “6%” plan during the spring or summer of
1936. The General Motors Sales Corporation never published a “6%”
plan advertisement although General Motors through its subsidiaries
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has placed in the hands of its dealers the requisite contract forms, tab-
ulations, and data necessary to compute the “6%? plan, which plan is
still used by the respondent General Motors and its subsidiaries
although not publicly advertised by them.

Par. 12. In most of the “6%” advertising sponsored by the re-
spondents herein, the term “6%” was featured in such a way that the
attention of the purchaser or prospective purchaser was immediately
drawn to it. The testimony of the members of the public who were
called to explain the impression they gained from these advertise-
ments shows, and the Commission finds, that when the term “6%?”
is used in connection with monthly payments, it is understood to
mean 6 percent simple interest per annum computed on the declining
balance as reduced by said monthly payments.

As actually carried out in practice by the respondent General
Motors and its subsidiaries the “6%” plan was computed by multi-
plying the unpaid balance on the car purchased by 6 percent in
cases where the balance was to be paid in monthly installments over
a period of 1 year, If for a shorter or longer period, the charge
was one-half of 1 percent per month, so that for a period of 18
months the multiplier was 9 percent and for 24 months it was 12 per-
cent. The sum thus obtained by this computation was then added
to the original unpaid balance of the purchase price of the car and
the total divided by the number of months over which the contract
extended, for the purpose of obtaining the amount of each monthly
installment. By this means there was no reduction of the amount
charged under the “6%?” plan to correspond with the diminution of
the original unpaid balance by the monthly installments paid by the
retail purchaser. The purchaser paid 6 percent, 9 percent, or 12
percent as the case might be, on the total amount originally owed
which resulted in a charge of approximately 1114 percent simple
interest per annum on an original balance as reduced by monthly
payments instead of 6 percent interest as was generally implied.
An example showing the difference in the amount paid by the pur-
chaser under the 6 percent-plan and the amount that would have
been paid at 6 percent simple interest per annum computed on the
declining balance as reduced by the monthly installment payments
made is as follows:

On an original unpaid balance of $400 amortized in equal monthly
installments over a period of 18 months, the total charge for financing
under the 6-percent plan was $36, which amounts to 11.3684 percent
simple interest per annum. If the $400 balance were amortized in
a like manner in equal monthly installments over 18 months, the charge
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for this credit computed at the rate of 6 percent interest per annum
on the declining balance as reduced by the monthly payments would
amount to a total of only $19 or $17 less than that charged under
the “6%” plan. Other computations show that on an original bal-
ance of $300 paid in monthly installments over 1 year the “6%” plan
charge was at the rate of 11.0769 percent interest per annumj; on a 24-
month debt of $600 the charge was equivalent to 11.52 percent interest.

The advertisements published by GMAC all furthered the sale of
cars manufactured by General Motors. It was financially interested
in promoting these sales. It was a subsidiary of General Motors and
dealt exclusively with General Motors dealers. The record shows
that during 1936 alone, it purchased 710,924 installment contracts
covering new cars sold by General Motors dealers and that the unpaid
balance on these contracts averaged $550 each. This business repre-
sented between 65 percent and 70 percent of all time-payment con-
tracts on new cars negotiated by General Motors retail dealers dur-
ing that year. Although GMAC was organized primarily as a
finance company, to furnish credit to dealers and retail purchasers
of General Motors cars, its activities in promoting the sales of General
Motors cars, at retail as herein found, places it in the same category
as the other sales subsidiaries of General Motors and it has and
does promote the sale of such motor vehicles through such adver-
tising matter. Other companies engaged in automobile financing
of a general nature found a considerable reduction in business fol-
lowing the announcement of respondents’ “6%” plan.

Par. 13. There was, and is, a regular flow of commerce in said
motor vehicles from the factories of the respondent General Motors
in the State of Michigan to the retail purchasers thereof in other
States, through retail dealers and, prior to their dissolution, through
the Chevrolet, Pontiac, Olds, Buick, and Cadillac companies, and
subsequently through their successor, General Motors Sales Corpora-
tion and this movement of motor vehicles manufactured by General
Motors from the factories maintained by it in the State of Michigan,
to said retail purchasers in other States was furthered, aided and
assisted by the acts and practices of the respondent GMAC. General
Motors and its subsidiaries, including GMAC, aided and assisted in
the promotion and sale of motor vehicles by retail dealers through
the medium of said “6%” or “six per cent” plan of financing deferred
or installment payments on new motor vehicles and the advertisement
and use of this plan by General Motors and its subsidiaries, including
GMAQC, increased the retail sale of new motor vehicles manufactured
by General Motors to the benefit of it and its subsidiaries.
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Par. 14. The advertisements of the respondents herein as outlined
in paragraph 9 hereof have the capacity and tendency to mislead
and deceive, and have misled and deceived, a substantial part of
the purchasing public into the erroneous and mistaken belief that
the said “6%” or “six per cent” finance plan, as above set forth,
contemplates a simple interest charge of 6 percent per annum upon
the deferred and unpaid balance of the purchase price of the motor
vehicles sold by the respondents, and tends to cause, and has caused,
such purchasing public to buy motor vehicles manufactured by Gen-
eral Motors because of that erroneous and mistaken belief, when in
truth and in fact the total of the credit charge, computed in accord-
ance with said “6%” or “six per cent” plan, amounts to approximately
1114 per cent simple interest per annum upon the deferred and
unpaid balance, as diminished by the instaliment payments made, of
the price of the motor vehicles sold to the purchasing public.

Par.15. The acts and practices of the several respondents herein
had the capacity and tendency to and did, cause trade to be unfairly
diverted to respondents General Motors, GMAC, and, prior to their
dissolution, to the Chevrolet, Pontiac, Olds, Buick, and Cadillac
companies, from competitors who did not, and who (including those
stipulating to cease and desist) do not, in any manner misrepresent
the cost of the credit charge for purchasing motor vehicles on the
installment or deferred-payment plan in the offering for sale or sale
of motor vehicles. As a result thereof, substantial injury has been
done by the respondents to competitors in commerce among and
between the various States of the United States and in the District
of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondent General Motors
Corporation and its subsidiary, the respondent General Motors Ac-
ceptance Corporation, and prior to their dissolution, the respondents
Chevrolet Motor Co., Olds Motor Works, Pontiac Motor Co., Buick
Motor Co., and Cadillac Motor Car Co., were and are all to the
prejudice and injury of the public and of competitors of said re-
spondents, and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the joint answer of re-
spondents, General Motors Corporation, Chevrolet Motor Co., Olds
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Motor Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Mo-
tor Car Co., and the separate answer of the General Motors Accep-
tance Corporation, testimony and other evidence taken before Ed-
ward E. Reardon, an examiner of the Commission theretofore duly
designated by it in support of the allegations of said complaint, and
in opposition thereto, briefs, filed herein by James M. Hammond,
counsel for the Commission, and by John Thomas Smith, represented
by Anthony J. Russo, of counsel, attorneys for the respondents, and
the Commission having made its findings as to the facts and its
conclusion that said respondents have violated the provisions of the
Federal Trade Commission Act.

It is ordered, That the respondent General Motors Corporation,
directly or through its subsidiary, General Motors Sales Corporation,
or any other subsidiary, and respondent General Motors Acceptance
Corporation, their respective officers, representatives, agents, and em-
ployees, in connection with the offering for sale, sale, and distribu-
tion of motor vehicles or any other products in interstate commerce
or in the District of Columbia, do forthwith cease and desist from:

1. Using the words “six per cent” or the figure and symbol “6%”
or any other words, figures or symbols indicating percentage, in con-
nection with the cost of, or the additional charge for, the use of a
deferred or installment payment plan of purchasing motor vehicles
or any other product, when the amount of such cost or charge col-
lected from, or to be paid by, the purchaser of a motor vehicle or any
other product under such plan is in excess of simple interest at the
rate of 6 percent per annum, or at the rate indicated by such words,
figures, or symbols, calculated on the basis of the unpaid balance due
as diminished after crediting installments as paid;

2. Acting concertedly or in cooperation with any company, firm, or
individual, or with any of their agents or dealers, in a way calculated
to further the sale of motor vehicles or any other product through
use of the methods referred to in paragraph 1 of this order.

It is further ordered, That the complaint be, and the same hereby
is, dismissed as to the respondents Chevrolet Motor Co., Olds Motor
Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Car
Co., in view of the dissolution of these corporations since the institu-
tion of this proceeding.

1t is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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Syllabus

IN THE MATTER OF

FORD MOTOR COMPANY AND UNIVERSAL CREDIT
CORPORATION

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA1ION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3005. Complaint, Dce. 1, 1936—Dccision, Dec. 8, 1939

Where a corporation engaged, as one of largest producers and with wide
influence, in manufacture of all types of automobiles, including trucks, and
in transportation and sale of its said products and parts from its place of
business and assembly plants at various points in the United States to
several thousand retail dealer outlets throughout the United States;

Acting concertedly and in cooperation with a concern which it originally or-
ganized and incorporated to furnish credit to its dealers and retail pur-
chasers, and which concern conflued its business entirely to financing
sale of cars, accessories, and parts made by said corporation and sold to
its dealers and to financing retail sales of said corporation’s cars by
dealers to public, excepting only such used cars of other makes as were
taken in trade by dealers, and which simultaneously published advertise-
ments similar to those herelnbelow set forth, and following the announce-
ment and adoption of similar plans by various competitors of such corpora-
tion—

Announced, through press release and in newspaper advertisements, its “$25-A-
MONTH TIME PAYMENTS AND A NEW UCC 69 FINANCE PLAN,”
and referred thereto in many other advertisements, some of which, like
original announcement, contained explanatory data with reference to
working of plan In question, and others of which merely referred to so-
called “6%” plan in some such way as “new UCC 69 finance plan” and
“6% Plan of Financing. Total cost of credit is only 4% monthly on original
unpaid balance and insurance. (69 for 12 months) ;”

Facts being plan in question, under which there was added to the original
unpaid balance charge amounting to one-half of 1 percent a month for the
number of monthg provided for payment thereof in particular contract, and
sum thus arrived at, together with insurance coverage, was divided by
said number of months to arrive at amount of customer's monthly pay-
ment, did not result in charge of 6 percent simple Interest on amount owed
under contract by customer as reduced from month to month by pay-
ments made, but amounted to approximately 1115 percent simple interest
per annum on indebtedness as provided by customer’s contract;

With effect of misleading and deceiving substantial part of purchasing public
into erroneous belief that said finance plan or method, as above set forth
contemplated a simple interest charge at the rate of six percent per annum
upon the deferred and unpaid balance of the purchase price of motor
vehicles, and of causing such public to buy said products from it through
its authorized dealers and agents because of such belief, and of causing trade
to be unfairly diverted to it and to its authorized dealers from competitors
who did not in any manner misrepresent the cost of the eredit charge for
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purchasing motor vehicles on installment or deferred payment plan in
offer or sale thereof; to the substantial injury of competitors in com-
merce among the various States and in the District of Columbia:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and competitors, and constituted unfair
methods of competition in commerce.

Before Mr. Edward E. Reardon, trial examiner.

Mr, James M. Hammond for the Commission.

‘Bodman, Longley, Bogle, Middleton & Farley, of Detroit, Mich.,
for Ford Motor Co.

Davies, Richberg, Beebe, Busick & Richardson, of Washington,

D. C. and Mr. Phillip W. Haberman, of New York City, for Uni-

versal Credit Corp.

COMPLAINT

Pursuant to the provisions of an act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Ford
Motor Co. and Universal Credit Corporation, hereinafter named and
referred to as respondents, have been and are using unfair methods of
competition in commerce, as “commerce” is defined in said act of
Congress, and it appearing to said Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrara 1. Respondent, Ford Motor Co., is a corporation or-
ganized, existing, and doing business under and by virtue of the laws
of the State of Delaware, with its principal place of business located
at Dearborn, in the State of Michigan. It is now, and for a number
of years last past has been engaged in the business of manufacturing
motor vehicles and in the sale and transportation thereof in com-
merce between and among various States of the United States, in
Canada, and in other foreign countries. It causes and has caused
said motor vehicles, when sold, to be shipped from its place of busi-
ness in the State of Michigan to purchasers thereof located in dif-
ferent parts of the United States, in Canada, and in other foreign
countries.

Universal Credit Corporation is a corporation, organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its principal place of business located in the city of
Detroit, in the State of Michigan. It is now, and for some time past,
ha3s been concertedly and cooperatively engaged with the said re-
spondent, Ford Motor Co., in the offering for sale and sale of motor
vehicles manufactured by the said respondent, Ford Motor Co., in
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commerce between and among the various States of the United States
and with foreign countries.

In the course and conduct of their business, respondents, Ford
Motor Co., and Universal Credit Corporation, have been at all times
herein referred to in competition with other corporations, individ-
uals, firms, and partnerships likewise engaged in similar businesses
involving the sale and distribution of motor vehicles in commerce
as hereinabove set out.

Par, 2. In the course and conduct of their business, as described
in paragraph 1 hereof, the respondents, Ford Motor Co. and Uni-
versal Credit Corporation, acting concertedly and in cooperation each
with the other, and with the authorized dealers of the said respond-
ent, Ford Motor Co., devised, worked out, effectuated, adopted, and
used in connection with the offering for sale and sale of motor
vehicles manufactured by the said respondent, Ford Motor Co., in
commerce as herein set out, a plan or method of financing the pur-
chase of such vehicles on a deferred- or time-payment plan. The
said respondent, Ford Motor Co., its authorized dealers, and the
said respondent, Universal Credit Corporation, acting concertedly
and in cooperation each with the other, caused advertising matter
to be distributed or circulated, between and among the various States
of the United States and also internationally, through the media of
newspapers, trade journals, circulars, posters, and other printed
matter. In such advertising, said plan or method of financing was
variously represented, designated, and referred to as follows:

‘With the usual low down-payment, $25 a month buys any type of new Ford
car. Financing at 14 of 19, a month, or 6% for 12 months. You receive
insurance at conference rates. Complete fire and theft insurance—and $50
deductible collision, and protection against accidental physical damage to
your car. The Universal Credit Company coffers exclusively the Authorized
Ford Finance Plan.

$25 a month buys any model 1936 Ford V-8. Usual low down-payment. 4%
per month, or 6% per year, includes insurance. Ask any Ford dealer about
the Universal Credit Company $25-a-month 8% Finance Plans.

$25 a month with the usual low down-payment, buys any new Ford V-8 car
on new U. C. C. %% per month finance plans.

Ask about the $25-a-month and 49 per month Finance Plans of the Uni-
versal Credit Company.

Ask your Ford dealer about the new $25-a-month and U. C. C. 6% finance
plan,

Par. 3. In truth and in fact, the aforementioned plan or method
of financing the purchase of motor vehicles is not properly, truth-
fully, or accurately referred to in the advertising matter as set forth
in the preceding paragraph, in that it tends to convey and conveys
to purchasers and prospective purchasers of motor vehicles the
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impression and belief that said plan or method is a 6 percent simple
interest plan of financing, whereas it actually refers to a plan of
financing involving a 6 percent interest charge on the full amount of
of the account originally financed from the date it begins to run to
the date the account is closed, regardless of the fact that the account
is divided into, and amortized gradually and regularly by, monthly
payments of equal amounts. For that reason, the said plan or
method actually is a financing plan which involves the payment of
interest at a rate much in excess of, or substantially 100 percent
greater than, the “6%” feature in the aforesaid advertising.

Par. 4. The representations contained in the advertising matter
as set forth in paragraph 2 have the capacity and tendency to mis-
lead and deceive, and do mislead and deceive a substantial part
of the purchasing public into the erroneous belief that the said finance
plan or method as above set forth contemplates a simple-interest
charge at the rate of 6 percent per annum upon the deferred and
unpaid balances of the purchase price of motor vehicles and tends
to and causes such purchasing public to buy motor vehicles from
respondents and their duly authorized agents in that belief. The
interest rate of said finance plan or method actually amounts to
almost 12 percent.

Par. 5. The acts and practices of the respondents as herein set
out, including the use of such advertising, as above set forth, have
a capacity and tendency to, and do serve to cause trade to be unfairly
diverted to respondent, Ford Motor Co., and its authorized dealers
and to the respondent, Universal Credit Corporation, and its affil-
iated companies, from competitors who do not adopt or use equiv-
alent methods of advertising in the offering for sale or sale of motor
vehicles. As a result thereof, substantial injury has been, and is
now being, done by each and all of the respondents to competition in
commerce among and between the various States of the United States.

Par. 6. The aforementioned methods, acts, and practices of re-
spondents are all to the prejudice of the public and respondents’
competitors as hereinabove alleged. Said methods, acts, and prac-
tices constitute unfair methods of competition in commerce within
the intent and meaning of section 5 of an act of Congress, entitled
“An Act to create a Federal Trade Commission to define its powers
and duties, and for other purposes,” approved September 26, 1914.

Rerort, F1NDINGS 48 TO THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission issued a complaint on December 1,
1936, against the respondents in this proceeding, the Ford Motar Co.
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and the Universal Credit Corporation and caused the complaint to
be served upon the respondents, charging them with the use of
unfair methods of competition in commerce in violation of the pro-
visions of the Federal Trade Commission Act.

After the service of the complaint, and after the filing of a sep-
arate answer thereto by the respective respondents, and before the
taking of testimony in support of the complaint, as to the Ford
Motor Co., the Commission on April 9, 1937, approved a stipulation
as to the facts, and agreement to cease and desist, executed by the
respondent Universal Credit Corporation. Thereafter and on the
5th day of May 1937, the Commission issued an order dismissing the
complaint, as to that respondent.?

The respondent, Ford Motor Co., on January 10, 1938, filed a
motion to dismiss the complaint, as to it, and the motion was denied
by the Commission by an order issued on January 11, 1938.

Thereafter, testimony and other evidence in support of the allega-
tions of the complaint, as to the respondent, the Ford Motor Co.,
were introduced by James M. Hammond, attorney for the Commis-
sion, before Edward E. Reardon, an examiner of the Commission
theretofore duly designated by the Commission.

At the conclusion of the introduction of testimony and evidence in
support of the allegations of the complaint, the respondent, the Ford
Motor Co., by its attorneys, Bodman, Longley, Bogle, Middleton &
Farley, rested the case without the introduction of testimony or
other evidence on the part of the Ford Motor Co. in opposition to
the allegations of the complaint.

The testimony and other evidence introduced were duly recorded
and filed in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing
before the Commission upon the complaint; the answer of the
respondent, the Ford Motor Co.; the testimony and other evidence;
brief in support of the complaint and brief of respondent, the Ford
Motor Co., in opposition thereto; and, upon oral arguments of
counsel for the Commission and counsel for the respondent, the Ford

1 Such order was as follows:

This matter coming on to be heard by the Commission and it appearing that the re-
spondent Universal Credit Corporation has entered Into a stipulation [See 24 F. T. C. 1399]
whereby 1t agreed to cease and deslst from separately, concertedly, cooperatively, or other-
wise using any advertising matter or furnishing to authorized dealers or distributors any
advertising matter in which the expression “89” i3 used, without equally prominent use,
‘n direet conjunction therewith, of explanatory language which makes it clear that the sald
8 percent does not refer to or indicate 6 percent per annum, simple interest, and the
Commission having duly considered the same, and being now fully advised in the premises ;

It ts ordered, That the complaint hereln be, and the same hereby is, dismissed as to the
respondent Universal Credit Corporation.
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Motor Co.; and, the Commission having duly considered the matter,
and being now fully advised in the premises, finds that this proceed-
ing is in the interest of the public and makes this its findings as to
the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrapu 1. The respondent, Ford Motor Co., is a corporation
organized and existing pursuant to the laws of the State of Delaware,
having its principal office and place of business at Dearborn, Mich.,
at which point it engages in the business of manufacturing all types
of automobiles, including trucks. Its products are shipped from its
place of business, and from the assembly plants hereinafter referred
to located at various points in the United States, to the purchasers
thereof located in the various States of the United States and in
the District of Columbia. To assist in carrying out the distribution
of its products it maintains a number of assembly plants at points
located in States other than the State of Michigan. Parts manu-
factured at the principal factory in Michigan are shipped to these
assembly plants and there assembled into completed automobiles,
including trucks, which are in turn shipped to purchasers or prospec-
tive purchasers in zones covering various States within shipping
radius of said assembly plants.

The respondent, Ford Motor Co., is one of the largest producers
of automobiles in the United States and has wide influence in the
automobile manufacturing industry as a whole. During the calendar
year 1935 it sold 1,065,000 automobiles in the United States includ-
ing cars and trucks, 963,000 in 1936, and 975,000 in 1937.

Par. 2. There are other corporations in the United States which
are also engaged in the manufacture of automobiles in competition
with respondent Ford Motor Co. and in the sale and distribution
thereof in commerce between and among the various States of the
United States and in the District of Columbia. Some of these com-
petitors are as follows:

Chrysler Corporation, a Delaware corporation, having factories in
*he State of Michigan and other places. This corporation manufac-
tures the Chrysler, DeSoto, Dodge, and Plymouth cars;

Nash-Kelvinator Corporation, having its factory and principal
place of business at Kenosha, Wis.;

Graham-Paige Motors Corporation, having its principal place of
business at Detroit, Mich.;
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Hudson Motor Car Co., having its office and principal place of
business located at Detroit, Mich.;

Reo Motor Car Co., having its office and principal place of busi-
ness at Lansing, Mich.;

Packard Motor Car Co., having its office and principal place of
business at Detroit, Mich.

All of these companies are now and have been for a long time
last past engaged in the manufacture and sale of all types of auto-
mobiles in competition with respondent Ford Motor Co. Cars
manufactured by these companies are shipped from their factories
in the State of Michigan and elsewhere, to all parts of the United
States for sale to the purchasing public.

In order to facilitate the sale of its cars to the purchasing public
the respondent, Ford Motor Co., maintains several thousand retail
dealer outlets throughout the United States. The relationship be-
tween the Ford Motor Co. and these dealers is established by con-
tract. The manufacturer agrees to sell and the dealers agree to buy
Ford cars at prices fixed by the manufacturer. The dealers agree
to maintain places of business of a definite kind and nature and
agree to sell the cars in the manner specified by the manufacturer.
They purchase their cars from the Ford Motor Co. either for cash,
sight draft, or through the Universal Credit Corporation on a credit
basis. The dealers agree to take retail orders for new cars on a
specified order blank and in other ways to operate their dealerships
in the manner outlined in their contracts.

The respondent, Ford Motor Co., does not sell cars direct to the
public. All of its products are sold to its dealers, who in turn deal
with the public. The title passes first to the dealer, then to the retail
purchaser from the dealer. The Ford Motor Co., however, aids,
assists, and promotes the sale of its automobiles by the dealers
through wide and extensive advertising in newspapers, magazines.
billboards, and in other ways.

Par. 8. The Universal Credit Corporation is a corporation organ-
ized and existing pursuant to the laws of the State of Delaware
with its principal office and place of business in Detroit, Mich. Tt
was originally incorporated and organized in 1928 by the Ford Motor
Co. for the purpose of furnishing credit to its dealers and retail
purchasers. In May 1933, the entire stock of the Universal Credit
Corporation was sold by the Ford Motor Co. to the Commercial
Investment Trust Co., of New York.

260605 ™—41—vol. 30——7
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The business of the Universal Credit Corporation is confined en-
tirely to financing the sale of cars, accessories and parts manufac-
tured by the Ford Motor Co. and sold to Ford dealers and to the
financing of retail sales of Ford cars by Ford dealers to the public,
with the exception that in instances where a Ford dealer in the sale
of new Ford cars takes a used car of another make in trade, the
Universal Credit Corporation will finance the sale by the dealer of
said cars of such other make. These dealer retail purchase contracts
are entered into between the retail buyer and the dealer. Pursuant
to the provisions of these contracts the retail buyer makes a down
payment either in cash or by trading in a used car, or both, thus
leaving an unpaid balance which the purchaser agrees to pay over
a period extending, usually, for 12, 18, or 24 months.

The Universal Credit Corporation pursuant to its arrangement
with the Ford Motor Co. will, if the dealer desires, and the same is
acceptable, purchase this installment contract from the dealer and
collect the payments from the retail purchaser.

Par. 4. The Ford Motor Co. sells its cars only at wholesale to
dealers. In some instances the sales of its cars are made direct to
the dealer on a cash and delivery basis, the payment for the cars
being made by the dealer direct to the Ford Motor Co. at time of
delivery.

In instances other than through cash sales to dealers the Ford
Motor Co. receives payment for the cars sold to dealers through
transactions such as bill of sale and trust receipt, conditional sale
contract, lease, or chattel mortgage depending upon the State in
which the dealer is located. Through the medium of these credit
transactions the Ford Motor Co. transfers its interest and title in
the cars sold dealers on a credit basis to the Universal Credit Cor-
poration, receives cash therefor and the dealer thereafter deals direct
with that company in making payment for the cars. The bulk of
the cars manufactured by the Ford Motor Co. is sold to dealers in
this manner.

Par. 5. What is commonly known to the public and to the auto-
mobile industry as the “six percent plan” of financing the retail
sale of automobiles was first featured by the General Motors Cor-
poration through its wholly owned subsidiary, the General Motors
Acceptance Corporation, by the publication of advertisements on
October 21, 1935, reading as follows:
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GENERAL MOTORS ACCEPTANCE CORPORATION
REDUCES TIME PAYMENT COSTS ON NEW CARS

With a new 6% plan

SIMPLE AS A, B, C

A—TAKE YOUR UNPAID BALANCE
B—ADD COST OF INSURANCE
C'—MULTIPLY BY 6%—12 months’ plan.

(One-half of one percent per month for perlods more
or less than 12 months)

That’s your whole financing cost. No extras. No
service fees. No other charges.

GMAC announces today & new, economical way to buy any new General Motors
car from General Motors dealers all over the United States.

- It's the plan you've been waiting for—a plan you can understand at a glance.
It is far simpler and more economical than any other automobiles time pay-
ment arrangement you've ever tried.

Actually as simple as A, B, C—this new plan provides for convenlent time
payments of the unpaid balance on your car—including cost of insurance and
a financing cost of 6%. This represents a considerable reduction in the cost
of financing car purchases. It is not 6% interest, but simply a convenient
multiplier anyone can use and understand. Nothing is added in the way of
so-called service or carrying charges. There are no extras. Simply a straight
forward, easy-to-understand transaction.

This simple step brings the world's finest cars within reach of thousands
who have long needed new cars. When you buy a new Cadillac or Buick, Chevro-
let or Pontiac, Oldsmobile or LaSalle, on this new plan, you actually save
money !

And filnally—buyers under this new plan receive an insurance policy in the
General Ezchange Insurance Corporation which protects them against Fire,
Theft and Accidental Damage to their cars.

(Block here asking owners to make comparison with other finance plan.)

OFFERED ONLY BY DEALERS IN

CHEVROLET CARS & TRUCKS—PONTIAC—OLDSMOBILE—BUICK—
LASALLE—CADILLAC

Thereafter the General Motors Corporation through its subsidiaries
published many thousands of advertisements featuring the “6%”
Plan. Some with the explanation as given above and others merely
referred to a “6%” plan, without any explanation whatsoever.

————

*In some States a small legal documentary fee is required.
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In order to meet the selling advantage gained by the General
Motors Corporation as a result of this highly publicized scheme of
financing new car purchases, all other leading automobile manu-
facturing concerns promptly announced similar plans. All of these
advertisements featured a “6%” plan computed approximately in the
same manner as that described by the General Motors Corporation in
the advertising as quoted above.

The first competitor to publish a similar plan was the Chrysler
Corporation whose advertisements first appeared on November 10,
1935, to be followed in rapid succession by similar advertisements by
the Nash Motors Co., Reo Motor Car Co., Hudson Motor Car Co.,
Graham-Paige Motors Corporation, Ford Motor Co., and Packard
Motor Car Co. In order of appearance of these “6%” plan advertise-
ments the respondent Ford Motor Co., was pext to last with its first ad-
vertisement appearing on January 5, 1936, to be followed by the
Packard Motor Car Co. on January 11, 1936. All of these adver-
tisements appeared in newspapers of wide and general circulation.

All of these so-called “6%” plans featured in an outstanding
manner the symbol “6%” or the words “Six Percent” and were com-
puted in the same manner as that described hereinafter for the
respondent, Ford Motor Company.

Par. 6. Following the appearance of the “6%” plan advertise-
ments, certain independent finance companies engaged primarily in
the financing of retail sales of automobiles, were obliged to abandon
their pre-existing methods of computing their charges in order to
meet the competitive disadvantage to which they were put by the
publication and operation of these “6%” plans. Prior to that time
their charges and the charges of all automobile finance companies
were slightly higher than those put into effect by the introduction
of the “6%” plan. These pre-existing finance plans were predicated
upon a flat charge for a specified credit over a definite period.

Par. 7. On January 2, 1936, the Ford Motor Co. announced the
adoption of a “6%” plan in a press release of that date, followed
on January 5, 1936, by the issuance of a full page advertisement in
Sunday newspapers throughout the country reading as follows:

FORD
ANNOUNCES $25-A-MONTH
TIME PAYMENTS

AND A

NEW UCC 6% FINANCE PLAN

Any New Ford V-8 Car !
Can Now Be Purchased for $25 a Month
with Usual Low Down-Payment
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This $25-a-month time payment plar
enables you to buy a New Ford V-8
car through your Ford dealer on new
low monthly terms.

After the usual low down-payment
is made, $25 a month 1s all you have
to pay for any type of new car, in-
cluding insurance and financing.

Your cost for this extension of
credit is only one-half of 1 percent a
month on your original unpaid bal-
ance and insurance. This plan reduces
financing charges for twelve months to
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surance, you pay $24 for the year of
credit; if the balance is $200 you pay
$12. Your credit cost for one year is
the original unpaid balance multiplied
by 6 percent.

UCC plans provide you with insur-
ance protection at regular conference
rates, You have not only fire and
theft insurance, but $50 deductible col-
lision, and protection against other ac-
cidental physical damage to your car.

The Universal Credit Company has
made these plans available through

6 percent. For example, if you owe a Ford dealers in the United States.

balance of $400 for your car and in-
FORD MOTOR COMPANY

Many other similar advertisements were published by Ford Motor
Co. Some of these advertisements contained the explanatory data
set forth in the advertisement quoted above, others merely referred
to the “6%” plan in this manner:

Ask your Ford dealers about the new $25-a-month new UCC 6% finance plan.

6% Plan of Financing. Total cost of credit is only %% monthly on original
unpaid balance and insurance. (6% for 12 mouths)

The atvertisements quoted above were all paid for in their entirety
by the Ford Motor Co. Many similar advertisements were inserted
and paid for by the Ford Motor Co. from a fund collected and con-
trolled by it called the “Local or Dealers’ Fund.” This fund was
created by collecting from the local dealers a fixed charge for adver-
tising on each car sold by them. It was charged the dealer on the
invoice to him; he in turn passed it on to the public. They were
substantially the same as those quoted above. The advertisement
of the “6%?” plan was entirely discontinued by the Ford Motor Co.
about the middle of 1936.

Par. 8. Simultaneous with the appearance of the advertisements
of the Ford Motor Co. as above outlined, similar advertisements were
published by the Universal Credit Corporation entirely at its own
expense. These advertisements were substantially the same as the
Ford Motor Co.’s advertisements quoted above. All of the Universal
Credit Co.’s advertisements referred to and promoted the sale of Ford
cars and were designed to further the sale of these cars.

Par. 9. The Ford Motor Co. and the Universal Credit Corporation
were acting concertedly and in cooperation each with the other in
the publication and operation of the “6%” plan for the purpose
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of furthering the sale of motor vehicles manufactured by the Ford
Motor Co. -

Par. 10. Approximately simultaneous with the issuance of the
complaint in this case, similar complaints were issued by the Com-
mission against all the other larger automobile manufacturing com-
panies in the United States. The docket number and the name of
the principal respondent in each of these cases are as follows:

Docket 3000—Nash Motors Company;
“  3001—General Motors Corp., et al.;
% 8002—Chrysler Corporation, et al.;
“  3003—Graham-Paige Motors Corp., et al.;
% 3004—Hudson Motor Car Company, et al.;
% 3006—Reo Motor Car Company ;
“  3007—Packard Motor Car Company.

All of these cases, except those pertaining to the General Motors
Corporation and the respondent Ford Motor Co., were disposed of
by the Commission by accepting from the respondents stipulations
as to the facts and agreements to cease and desist from the practices
with which they were charged in these complaints. All of these
agreements are substantially the same in context. The following
statement, quoted from Comm. Ex. 75, pertaining to the Packard
Motor Car Co. is exemplary: :

Certain purchasers and prospective purchasers did interpret and understand
that the advertising of said finance plan or method as above set forth did con-
template a simple interest charge at 69% per annum upon the deferred and
unpaid balance of the purchase price of motor vehicles, and this did cause
such members of the purchasing public to buy motor vehicles in that belief.

For competitive reasons the type of advertising above quoted was discon-
tinued before the issuance of the complaint herein.

The respondent hereby stipulates and agrees, To cease and desist from sep-
arately, concertedly, cooperatively, or otherwise using any advertising matter
or furnishing to authorized dealers or distributors any advertising matter in
which the expression “69"” is used without equally prominent use, in direct
conjunction therewith, of explanatory language which makes it clear that the
said 69% does not refer to or indicate 6% per annum simple interest,

And it is further stipulated and agreed, That the respondent will not at any
time use or employ any advertising which, regardless of lack of any deceptive
intent, may reasonably be construed as indieating that the additional cost of
purchasing on time payments is only 69 or any other percent simple interest
per annum on unpaid balances of the purchase price of motor vehicles, if such
1s not the fact.

Par. 11. The Universal Credit Corporation, co-respondent with
Ford Motor Co. in this proceeding, entered into a similar stipulation
and agreement to cease and desist on April 9, 1937, and thereafter on
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May 5, 1937, the case was dismissed as to that company. This stip-
ulation and agreement contains provisions substantially the same as
that quoted hereinabove in reference to the agreements with the
other companies.

All of the concerns which executed these agreements to cease and
desist have carried the same into effect. The testimony establishes,
and the Commission finds, that in the event the respondent herein,
Ford Motor Co., should again commence the advertisement of a
“6%” plan, in the manner hereinabove described, it would result in
placing the companies who have heretofore agreed to cease and desist
from this practice at a competitive disadvantage in the industry.

Par. 12. The manner in which the “6%” plan was computed in
actual practice is exemplified by the following example deduced from
the testimony and exhibits introduced in this case. Assume a time
payment purchase and sale transaction of a new Ford car under the
6-per cent plan as advertised by the Ford Motor Co. between a member
of the public and an authorized Ford dealer, in which the cash deliv-
ered price of the new car is $643 and the purchaser is credited with a
payment of $243 in cash, or with the trade-in value of a used car
received by the dealer as a down payment in a like sum. This leaves
an unpaid balance of $400 on the purchase price of the car.

To the above unpaid balance, which the purchaser must pay over
a period of months, assume there is added a charge for insurance
coverage for the same period. This insurance is not sold by the Ford
Motor Co. but is arranged for by the dealer to protect the car until
paid for by the purchaser. If the retail buyer furnishes his own
insurance, which he is at liberty to do, the cost of such insurance
would not enter into the computation of the 6-percent plan. Where
the amount for insurance coverage in the above transaction is $15,
and the premium is paid by the dealer, the total amount to be paid
by the retail purchaser to the retail dealer in deferred payments is,
therefore, $415. Where this amount is paid in accordance with the
so-called “6%” plan (one-half of 1 percent per month) in 18 con-
secutive monthly payments of substantially $25 each, the charge of
one-half of 1 percent a month for 18 months, or 9 percent of the
sum of $415, amounts to $37.35. This sum added to the original
balance of $415 makes a total sum of $452.35 which must be paid by
the purchaser to obtain title to the car.

If this same transaction with an unpaid balance of $415 were paid
in a like manner at $25 per month over a period of 18 months, on a
straight 6 percent simple interest per annum basis, computed on the
declining balance as reduced by the monthly installments, the total
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interest charge would only amount to $19.34, or $18.01 less than the
charge made pursuant to respondent’s “6%” plan. Comparative
tables, prepared by an expert accountant, in evidence in this case,
indicate that the credit charge under respondent’s “6%” plan
amounted to approximately 1114 percent simple interest per annum.

The 6 percent plans of the competitors of the Ford Motor Co.
were all computed in the manner described above. The average
member of the public construed the “6%?” plan, as advertised by the
Ford Motor Co., to mean six per cent simple interest per annum
of the unpaid balance remaining after the deduction of each succes-
sive monthly payment. The “6%” plan of the respondent Ford
Motor Co. or that of its competitors was not computed at the rate of
6 percent simple interest per annum on the unpaid balance as reduced
by the monthly payments of retail purchasers.

Par. 13. There is a regular flow of commerce from Dearborn,
Mich., in the cars manufactured by Ford Motor Co., through said
retail dealers, to the retail purchasers thereof, located in the various
states of the United States and in the District of Columbia.

The Ford Motor Co. aided and assisted the promotion and sale of
its cars by said dealers through the medium of the said “6%” or
“six per cent” plan of financing deferred or installment payments on
new cars, and the advertisement of this plan by the Ford Motor Co.
individually and in cooperation with its dealers and Universal Credit
Corporation, as hereinabove described, increased the retail sale of
cars so manufactured by the Ford Motor Co.. to its benefit.

Par. 14. The representations contained in the advertising matter
of the respondent FFord Motor Co., as set forth in paragraph 7 hereof,
have the capacity and tendency to mislead and deceive, and do mis-
lead and deceive, a substantial part of the purchasing public into the
erroneous belief that the said finance plan or method as above set
forth contemplates a simple interest charge at the rate of 6 percent
per annum upon the deferred and unpaid balance of the purchase
price of motor vehicles and tends to cause, and has caused, such pur-
chasing public to buy motor vehicles from the respondent Ford Motor
Co., through its authorized dealers and agents, because of this er-
roneous and mistaken belief, when in truth and in fact the total of
the credit charge, computed in accordance with said “6%” or “six per
cent” plan, amounts to approximately 1115 percent simple interest
per annum upon the deferred and unpaid balance, as diminished by
the installment payments made, of the price of the motor vehicles
sold to the purchasing public.
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Par. 15. The acts and practices of the respondent Ford Motor Co.,
as herein set out, including the use of the advertising described in
paragraph 7 hereof, had the capacity and tendency to, and did serve
to, cause trade to be unfairly diverted to respondent Ford Motor Co.
and its authorized dealers from competitors who did not, and who
(including those stipulating to cease and desist) do not, in any man-
ner misrepresent the cost of the credit charge for purchasing motor
vehicles on the installment or deferred-payment plan in the offering
for sale or sale of motor vehicles. As a result thereof, substantial
injury has been done by the respondent Ford Motor Co. to competi-
tors in commerce among and between the various States of the United
States and in the District of Columbia.

CONCLUSION

The aforesaid acts and practices of the respondent, Ford Motor
Co., as herein found, were all to the prejudice of the public, and of
competitors of the respondent Ford Motor Co., and constitute an un-
fair method of competition in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the stipulation as to the
facts, agreement to cease and desist and dismissal heretofore entered
herein as to the respondent, Universal Credit Corporation, the answer
of respondent, Ford Motor Co., the testimony and other evidence
taken before Edward E. Reardon, an examiner of the Commission,
theretofore duly designated by it, in support of the allegations of said
complaint, briefs filed herein and oral arguments by James M. Ham-
mond, counsel for the Commission, and by Henry C. Bogle, counsel
for the respondent, Ford Motor Co., and the Commission having made
its findings as to the facts and its conclusion that said respondent Ford
Motor Company, has violated the provisions of the Federal Trade
Commission Act,

1t is ordered, That the respondent, Ford Motor Co., its officers, rep-
resentatives, agents, and employees, in connection with the offering for
sale, sale, and distribution of motor vehicles in interstate commerce
or in the District of Columbia, do forthwith cease and desist from:

1. Using the words “six per cent” or the figure and symbol “6%,” or
any other words, figures, or symbols indicating percentage, in connec-
tion with the cost of, or the additional charge for, the use of a deferred
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or installment payment plan of purchasing motor vehicles, when the
amount of such cost or charge collected from, or to be paid by, the
purchaser of a motor vehicle under such plan is in excess of simple
interest at the rate of 6 percent per annum, or at the rate indicated by
such words, figures or symbols, calculated on the basis of the unpaid
balance due as diminished after crediting installments as paid.

2. Acting concertedly or in cooperation with any company, firm, or
individual, or with any of its agents or dealers, in a way calculated
to further the sale of motor vehicles through use of the methods
referred to in paragraph 1 of this order.

It is further ordered, That the respondent Ford Motor Co., shall,
within 60 days after service upon it of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and

(=]
form in which it has complied with this order.
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In THE MATTER OF

BEN BRAUDE, TRADING AS SALES STIMULATORS AND

GLOBE CLOCK COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 56 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3873. Complaint, Aug. 18, 1939—Decision, Dec. 9, 1939

Where an individual engaged in sale and disiribution of a sales stimulator

plan and, in connection therewith, in sale and distribution of tableware,
electric shavers, clocks, and other merchandise, to purchasers thereof in
various States other than the State of origin of shipment and in District
of Columbia, in substantial competition with others engaged in sale and
distribution of such plans or merchandise as above-described ;

In selling, through salesmen or distributors, said plan to retail merchants and

(a)

(v

~—

said articles or merchandise to such merchants for distribution to their
customers as premium merchandise, for sale to customers of such merchants
at prices represented by sald individual, and by such merchants to their
customers, as substantially lower than ordinary retail value thereof when
customers had been credited on cards, supplied to merchant under plan
and by merchant to customer, with the $5, $10, or $20, or other sum,
in trade as marked thereon—

Represented, in periodicals and other publications of general circulation
among the various States, In furtherance of sale of his said plan and
merchandise and in order to procure salesmen or distributors to sell
same, that his salesmen were making up to $32 daily and approximately
$350 a month in the ordinary course of their business of selling said
plan and merchandise, through such statements as “Brand new guaran-
teed business plan * * * Sweeping the country. Inexperlenced sales-
men cleaning up * * *” “This means that the least you should make
from an original $4.95 sale is $8.64 for repeat commissions plus $2 original
commission, or a total of $10.64. Three sales a day should mean total
earnings of $32 daily for you,” and “WHAT SALESMEN SAY. Thanks for
the commission check for $175.86. I know these twice-a-month checks
are going to grow,” facts being said distributors did not make any such
sums in the ordinary course of their business of selling his plan and
other merchandise, but amounts set forth were gross exaggerations of
earnings made by his said salesmen in the ordinary course of their said
business; and

Represented as the customary or regular prices for or values of premiums
used by him in connection with his said plan, prices, or values which
were fictitious and substantially exaggerated, through such statements
as “$2.50 value silverware set for only 59¢,” “Guaranteed time Diece,
$7.50 value,” and statement that jewelers and department store executives
had valued clock involved *all the way from $25 down to $10,” and
“Guaranteed. 1Ias the quality, appearance, and performance of any $13
shaver,” facts being ordinary retail value of the set of premium merchan-
dise known as “Lady Esther Silverware” was substantlally less thap $2.50,
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as were ordinary retail values of “Globe Pendulum Clock™ and dry shaver
involved substantially less than $7.50 and $15, respectively ;

With effect of misleading and deceiving substantial number of members of
purchasing public into erroneous and mistaken belief that such false and
misleading statements and representations were true, and into purchase
of substantial quantities of said plan and merchandise by reason thereof,
and with result that trade in commerce among the various States and
in the District of Columbia was diverted unfairly to him from his said
competitors who do not misrepresent to purchasers value of their mer-

chandise or cost of their plans:

lleld, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and consti-
tuted unfair methods of competition in commerce and unfair and deceptive

acts and practices therein.
My, Donovan Divet for the Commission.
Ryan, Condon & Livingston and Mr. Henry Junge, of Chicago,
111, for respondent.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that Ben Braude, an indi-
vidual trading as Sales Stimulators and as Globe Clock Co., herein-
after referred to as respondent, has violated the provisions of said
act and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest hereby issues its com-
plaint and states its charges in that respect as follows:

Paracraru 1. The respondent, Ben Braude, is an individual trad-
ing as Sales Stimulators and as Globe Clock Co. and having his
office and principal place of business at 337 West Madison Street,
in the city of Chicago, State of Illinois.

Par. 2. Respondent is now, and has been for several years last
past, engaged in the business of the sale and distribution of a sales
stimulator plan and in the sale and distribution of tableware, elec-
tric shavers, clocks, and other merchandise in connection with the
sale of said sales stimulator plan. Respondent causes said sales stim-
ulator plan and the aforesaid various items of merchandise, when
sold by him to be transported from his aforesaid place of business in
the State of Illinois, or from the State or origin of the shipment
thereof, to the purchasers thereof at their respective points of loca-
tion in various States of the United States, other than the State of
origin of the shipment thereof, and in the District of Columbia.
Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said sales stimulator plan and the said
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various items of merchandise in commerce among and between the
various States of the United States and the District of Columbia.

Par. 8. In the course and conduct of his aforesaid business, the
respondent is now, and has been during all the times mentioned
herein, in substantial competition in commerce among and between
the various States of the United States and in the District of Columbia
with other persons and with firms, corporations, and partnerships,
some of whom are engaged in the sale and distribution of sales stimu-
lator plans and others in the sale and distribution of tableware,
electric shavers, or clocks or all of such merchandise.

Par. 4. Respondent sells said sales stimulator plan to retail mer-
chants and sells said tableware, electric shavers, clocks, and other
merchandise to said retail merchants for distribution to their cus-
tomers as premium merchandise in connection with the operation of
said sales stimulator plan. The retail merchants who purchase said
plan from the respondent, pay $4.95 for advertising and other printed
matter used in the operation of such plan, which includes cards bear-
ing figures totaling $5, $10, $20, or other sums. Customers of the
merchants are credited on such cards with the amounts of their pur-
chases from the merchant, and when such purchases total the sum of
the figures on the cards, the customers may purchase the aforesaid
premium merchandise from the retail merchant at a price or prices
which respondent represents to the merchants who in turn represent
to their customers, is substantially lower than the ordinary retail
value of such merchandise.

Par. 5. Respondent sells said sales stimulator plan and the various
items of merchandise to retail merchants by means of distributors
or salesmen. In the course and conduct of his aforesaid business and
in furtherance of the sale of said sales plan and merchandise, and
in order to procure salesmen or distributors to sell said sales plan and
merchandise, respondent has caused various statements and repre-
sentations relative to said sales plan and to the earnings of respond-
ent’s salesmen or distributors to be inserted in periodicals and other
publications having a general circulation among and between various
States of the United States. Among and typical of such representa-
tions are the following:

Brand new guaranteed business plan for gasoline stations. Sweeping the
country. Inexperienced salesmen cleaning up. Big sales outfit free. Stimu-

lators, 337 W. Madison St., Chicago.

This means that the least you should make from an original $4.95 sale is
$8.61 for repeat commissions plus $2 original commission, or a total of $10.64.
Three sales a day should mean total enrnings of $32 daily for you.

WIHAT SALESMEN SAY—Thanks for the commission check for $175.80. I
know these twice-a-month checks are going to grow.
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In various other of said advertisements the names of businesses
other than gasoline stations are inserted.

In the course and conduct of his aforesaid business, the respond-
ent has caused various other statements and representations relative
to said sales plan and merchandise to be inserted in periodicals and
other publications having a general circulation among and between
various States of the United States and in circulars and other bulle-
tins disseminated to members of the public situated in various States
of the United States. Among and typical of the statements and
representations relative to the premium merchandise known as “Lady
Esther Silverware,” and concerning that part of said sales plan under
which said tableware is distributed, are the following:

Here is the most sensationally successful sales stimulator plan we have ever
created and which actually puts $5 into the cash register of any retailer at a
total cost to him of only 1¢.

The merchant pays only $4.95 for the complete campaign., And here's the best
part. He gets his money back when he has purchased just a few dozen silverware
sets.

Sales Stimulators guarantees to refund to the dealer the Entire Cost of this
advertising campaign, less the resale value of the silverware sets furnished, as
soon as a total of 8 dozen silverware sets has been purchased by the dealer.

$2.50 value silverware set for only 59¢.

Among and typical of the statements and representations relative to
the premium merchandise designated as Globe Pendulum Clock, and
concerning that part of said sales plan under which said clocks are
distributed, are the following:

Guaranteed time piece. $7.50 value.

The Globe Pendulum Clock is the combined product of the most talented artists,
engineers and skilled craftsmen. It's new. It's different. It's sensational.

There is no clock even remotely resembling it in all the world. The nearest
thing to it 13 a French clock that retalls at from $125 upwards.

What do you think a clock like this would sell for? I asked this question
of several jewelers and department store executives. The estimates ran all the
way from $25 down to $10,

Under our plan, the retailer offers his customers an opportunity to secure a
Globe Pendulum Clock for only $1.99 after purchasing $5 worth of merchandise.
As the retailer pays only $2 for the clock the actual cost of the plan to him is just
1¢ for each $5 worth of business.

Retail value $7.50.

Sales Stimulators agrees to refund to the dealer the Entire Cost of the adver-
tising campaign, less the resale value of the Globe Pendulum Clock furnished, as
soon as a total of 4 dozen clocks has been purchased.

Among and typical of the statements and representations relative to
the electric dry shaver which is distributed as premium merchandise
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and concerning that part of said sales plan under which said electric
dry shaver is distributed, are the following:

Guaranteed. Has the quality, appearance, and performance of any $15

shaver.
Sales Stimulators guarantees to refund to the dealer the Entire Cost of this

advertising campaign less the resale value of the electric dry shaver furnished,
as soon as a total of three dozen electric dry shavers has been purchased by the

dealer,

Par. 6. Through the use of the aforesaid statements and repre-
sentations and others of similar import or meaning not herein set
out, the respondent has represented directly or by implication, that
respondent’s salesmen or distributors make up to $32 daily and ap-
proximately $350 a month in the ordinary course of their business of
selling said sales plan and merchandise, that said sales plan costs the
retail merchant only 1 cent for each $5 worth of business which the
merchant receives from his customers under such plan, that the re-
spondent refunds to the retail merchant the purchase price of said sales
plan, less the value of the two initial sets of silverware, when the mer-
chant has purchased just a few dozen silverware sets, that the afore-
said set of Lady Esther silverware has an ordinary retail value of
$2.50, that the aforesaid Globe pendulum clock has an ordinary retail
value of from $7.50 to $25, and that the aforesaid electric dry shaver
has an ordinary retail value of $15.

Par. 7. The aforesaid statements and representations by the re-
spondent are false and misleading. In truth and in fact the respond-
ent’s salesmen or distributors do not make up to $32 a day or $350
monthly in the ordinary course of their business of selling said sales
plan and other merchandise. Such amounts are gross exaggerations
of the earnings made by said salesmen or distributors in the ordinary
course of their business of selling sdid sales plan and merchandise.
The cost of said sales plan to the retail merchant is in excess of 1 cent
for each $5 worth of business received by the merchant from his cus-
tomers under such plan. The said 1 cent represents the difference be-
tween the cost of the various items of merchandise to the merchant
and the price for which the merchant sells said merchandise to his
customers. The merchant is required to pay to the respondent $4.95
for the advertising matter and other literature relative to such plan
in addition to losing 1 cent on each item of premium merchandise
which he sells to his customers in connection with such plan. The re-
spondent does not refund the purchase price of said sales plan, less the
value of the initial sets of tableware, to the merchant when the mer-
chant has purchased just a few dozen sets of tableware. In fact the
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merchant is required to purchase 18 dozen sets of silverware before
such amount is refunded.

In truth and in fact the ordinary retail value of the aforesaid set of
Lady Esther silverware is substantially less than $2.50. The ordinary
retail value of the aforesaid Globe pendulum clock is substantially
Jess than $7.50 and substantially less than $25, and the ordinary retail
value of the aforesaid electric dry shaver is substantially less than $15.

Par. 8. The use by the respondent of the aforesaid false and mis-
leading statements and representations has the capacity and tendency
to, and does, mislead and deceive a substantial number of members
of the purchasing public into the erroneous and mistaken belief
that the aforesaid false and misleading statements and representa-
tions are true and into the purchase of substantial quantities of re-
spondent’s said sales stimulator plan and merchandise because of said
erroneous and mistaken belief. As a direct result thereof, trade in
commerce among and between the various States of the United
States and in the District of Columbia has been diverted unfairly
to the respondent from his said competitors who do not misrepre-
sent the value of their merchandise, or the cost of their respective
sales plans, to the purchasers thereof. In consequence thereof, sub-
stantial injury is being, and has been, done by respondent to compe-
tition in commerce among and between the various States of the
United States and in the District of Columbia.

Par. 9. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice and injury of the public and of
respondent’s competitors and constitute unfair methods of competi-
tion in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Report, F1NDINGS AS TO THE FacTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act
the Federal Trade Commission on August 18, 1939 issued and on
August 21, 1939 served its complaint in this proceeding upon re-
spondent Ben Braude, an individual trading as Sales Stimulators and
as Globe Clock Co., charging him with the use of unfair methods of
competition and unfair and deceptive acts and practices in commerce
in violation of the provisions of said act. After the issuance of said
complaint and the filing of respondent’s answer, the Commission by
order entered herein granted respondent’s motion for permission to
withdraw said answer and to substitute therefor an answer admitting
all the material allegations of fact set forth in said complaint except a
portion of the allegations of paragraph 7 of said complaint, with
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respect to which no findings are made herein, and waiving all inter-
vening procedure and further hearing as to said facts, which substitute
answer was duly filed in the office of the Commission. Thereafter
this proceeding regularly came on for final hearing before the Com-
mission on the said complaint and substitute answer and the Com-
mission having duly considered the matter and being now fully ad-
vised in the premises finds that this proceeding is in the interest of the
public and makes this its findings as to the facts and its conclusion
drawn therefrom,

FINDINGS AS TO THE FACTS

ParacrarH 1. The respondent, Ben Braude, is an individual trad-
ing as Sales Stimulators and as Globe Clock Co. and having his office
and principal place of business at 337 West Madison Street, in the city
of Chicago, State of Illinois.

Par. 2. Respondent is now, and has been for several years last past,
engaged in the business of the sale and distribution of a sales stimu-
lator plan and in the sale and distribution of tableware, electric
shavers, clocks, and other merchandise in connection with the sale
of said sales stimulator plan. Respondent causes said sales stimulator
plan and the aforesaid various items of merchandise, when sold by
him to be transported from his aforesaid place of business in the
State of Illinois, or from the State or origin of the shipment thereof,
to the purchasers thereof at their respective points of location in
various States of the United States, other than the State of origin
of the shipment thereof, and in the District of Columbia. Respondent
maintains, and at all times mentioned herein has maintained, a course
of trade in said sales stimulator plan and the said various items of
merchandise in commerce among and between the various States of
the United States and the District of Columbia.

Pagr. 3. In the course and conduct of his aforesaid business, the
respondent is now, and has been during all the times mentioned
herein, in substantial competition in commerce among and between
the various States of the United States and in the District of Columbia
with other persons and with firms, corporations, and partnerships,
some of whom are engaged in the sale and distribution of sales stimu-
lator plans and others in the sale and distribution of tableware, elec-
tric shavers, or clocks or all of such merchandise,

Par. 4. Respondent sells said sales stimulator plan to retail mer-
chants and sells said tableware, electric shavers, clocks, and other
merchandise to said retail merchants for distribution to their cus-
tomers as premium merchandise in connection with the operation
of said sales stimulator plan. The retail merchants who purchase
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said plan from the respondent, pay respondent $4.95 for adver-
tising and other printed matter used in the operation of such
plan, which includes cards bearing figures totalling $5, $10, $20 or
other sums. Customers of the merchants are credited on such cards
with the amounts of their purchases from the merchant, and when
such purchases total the sum of the figures on the cards, the customers
may purchase the aforesaid premium merchandise from the retail
merchant at a price or prices which respondent represents to the mer-
chants who in turn represent to their customers, is substantially lower
than the ordinary retail value of such merchandise.

Par. 5. Respondent sells said sales stimulator plan and the various
items of merchandise to retail merchants by means of distributors or
salesmen. In the course and conduct of his aforesaid business and
in furtherance of the sale of said sales plan and merchandise, and in
order to procure salesmen or distributors to sell said sales plan and
merchandise, respondent has caused various statements and repre-
sentations relative to said sales plan and to the earnings of respond-
ent’s salesmen or distributors to be inserted in periodicals and other
publications having a general circulation among and between various
States of the United States. Among and typical of such representa-
tions are the following:

Brand new guaranteed business plan for gasoline stations. Sweeping the
country. Inexperienced salesmen cleaning up. Big sales outfit free. Stimu-
lators, 337- W. Madison St., Chicago.

This means that the least you should make from an original $4.95 sale is
$8.64 for repeat commissions plus $2 original commission, or a total of $10.64.
Three sales a day should mean total earnings of $32 daily for you.

WHAT SALESMEN SAY—Thanks for the commission check for $175.86. I
know these twice-a-month checks are going to grow,

In various other of said advertisements the names of businesses
other than gasoline stations are inserted.

In the course and conduct of his aforesaid business, the respond-
ent has caused various other statements and representations relative
to said sales plan and merchandise to be inserted in periodicals and
other publications having a general circulation among and between
various States of the United States and in circulars and other bul-
letins disseminated to members of the public situated in various
States of the United States. Among and typical of the statements
and representations relative to the premium merchandise known as
“Lady Esther Silverware,” and concerning that part of said sales
plan under which said tableware is distributed, are the following:

$2.50 value silverware set for only 59¢.
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Among and typical of the statements and representations relative
to the premium merchandise designated as Globe pendulum clock,
and concerning that part of said sales plan under which said clocks
are distributed, are the following:

Guaranteed time piece. $7.50 value.

‘What do you think a clock like this would sell for? I asked this question of
several Jewelers and department store executives. The estimates ran all the
way from $25 down to $10.

Retail value $7.50.

Among and typical of the statements and representations relative
to the electric dry shaver which is distributed as premium merchan-
dise and concerning that part of said sales plan under which said
electric dry shaver is distributed, are the following:

Guaranteed. Has the quality, appearance, and performance of any $15
shaver.

Par. 6. Through the use of the aforesaid statements and represen-
tations and others of similar import or meaning not herein set out,
the respondent has represented directly or by implication, that
respondent’s salesmen or distributors make up to $32 daily and
approximately $350 a month in the ordinary course of their busi-
ness of selling said sales plan and merchandise, that the aforesaid set
of Lady Esther silverware has an ordinary retail value of $2.50, that
the aforesaid Globe pendulum clock has an ordinary retail value of
from $7.50 to $25, and that the aforesaid electric dry shaver has an
ordinary retail value of $15.

Par. 7. The aforesaid statements and representations by the re-
spondent are false and misleading. In truth and in fact the re-
spondent’s salesmen or distributors do not make up to $32 a day or
$350 monthly in the ordinary course of their business of selling said
sales plan and other merchandise. Such amounts are gross exag-
gerations of the earnings made by said salesmen or distributors in
the ordinary course of their business of selling said sales plan and
wmerchandise.

In truth and in fact the ordinary retail value of the aforesaid set
of Lady Esther silverware is substantially less than $2.50. The ordi-
nary retail value of the aforesaid Globe pendulum clock is substan-
tially less than $7.50 and the ordinary retail value of the aforesaid
electric dry shaver is substantially less than $15.

Par. 8. The use by the respondent of the aforesaid false and mis-
leading statements and representations has the capacity and tendency
to, and does, mislead and deceive a substantial number of members
of the purchasing public into the erroneous and mistaken belief that



74_ FEDERAL TRADE COMDMIISSION DECISIONS
Order 30F.T.C.

the aforesaid false and misleading statements and representations
are true and into the purchase of substantial quantities of respond-
ent’s said sales stimulator plan and merchandise because of said er-
roneous and mistaken belief. As a direct result thereof, trade in
commerce among and between the various States of the United States
and in the District of Columbia has been diverted unfairly to the
respondent from his said competitors who do not misrepresent the
value of their merchandise, or the cost of their respective sales plans,
to the purchasers thereof.

CONCLUSION

The aforesaid acts and practices of the respondent as herein set
forth are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the answer of
the respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint except a portion of
the allegations of paragraph 7 of said complaint, with respect to
which no order is made herein, and states that he waives all inter-
vening procedure and further hearing as to said facts, and the Com-
mission having made its findings as to the facts and conclusion that
said respondent has violated the provisions of the Federal Trade
Commission Act.

It is ordered, That respondent Ben Braude, his representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the offering for sale, sale and distribution
of any sales stimulator plan, or any merchandise for use in connection
therewith, in commerce, as commerce is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing any specified sum of money as possible earnings
or profits of agents, salesmen, representatives, or distributors, which
is not a true representation of the average net earnings or profits
consistently made by his active full-time agents, salesmen, represent-
atives or distributors in the ordinary course of business under normal
conditions and circumstances.
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2. Representing any specified sum of money as earnings or profits
of any specified agent, salesman, representative, or distributor for
any given period of time which has not in fact been consistently
earned net by such agent, salesman, representative, or distributor in
the ordinary course of business under normal conditions and
circumstances.

3. Representing as the customary or regular prices or values for
premiums used by respondent in connection with any sales stimulator
plan, prices or values which are in fact fictitious and substantially
in excess of the actual prices or values of such premiums.

It is further ordered, That the respondent shall, within 60 days
after the service upon him of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which he has complied with this order.
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Ix e MATTER OF

ARABIAN TOILET GOODS COMPANY, INC.
MODIFIED CEASE AND DESIST ORDER
Docket 2981, Order, Dec, 16, 1939

Order, in response to motion, modifying cease and desist order of January 20,
1938, 26 F. T. C. 441, so as to require respondent, its officers, etc., in connec-
tion with offer, ete., in interstate commerce or in District of Columbia, of
cosmetles, to cease and desist from using term “Certified Cosmetics,” and
from misrepresenting qualities or composition of its said produects, or
Government guarantee, or use thereof as in said order set forth.

Before Mr. John L. Hornor, trial examiner,
Mpr, DeWitt T. Puckett for the Commission,
Mr. George J. Crane, of Chicago, Ill., for respondent.

Mobrrrep Orper 1o CEASE AND DEsisT, ETo.

This matter having been heard by the Federal Trade Commission
upon the motion of W, T. Kelley, chief counsel for the Federal Trade
Commission, to modify the order to cease and desist issued in this
proceeding on January 20, 1938, and it appearing to the Commission
that the respondent was given proper notice and an opportunity to
be heard on said motion, and the matter being now properly before
the Commission for determination and the Commission having con-
sidered said motion and the record, and being now fully advised
in the premises,

It is ordered, That the motion to modify the order to cease and de-
sist issued herein on January 20, 1938, be, and the same hereby, is,
granted.

It is further ordered, That the order to cease and desist issued
herein on January 20, 1938, be, and the same hereby is, modified so
as to read as follows:

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission, the answer of respondent,
testimony and other evidence takén before John L. Hornor, an exam-
iner of the Commission theretofore duly designated by it, in support
of the allegations of said complaint and in opposition thereto, and
briefs in support of the complaint and in opposition thereto (no
oral argument having been requested), and the Commission having
made its findings as to the facts and its conclusion that said respondent
has violated the provisions of an act of Congress approved Septem-
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ber 26, 1914, entitled, “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes.”

1t is further ordered, That the respondent, Arabian Toilet Goods
Co., Inc., a corporation, its officers, representatives, agents, and em-
ployees, in connection with the offering for sale, sale and distribu-
tion of cosmetics in interstate commerce or in the District of Columbia.,
do forthwith cease and desist from:

1. Using the term “Certified Cosmetics” or any other term of simi-
lar import or meaning to describe or refer to cosmetic products which
have not been certified by some governmental or official authority.

2. Representing that its skin cream now designated as Wrinkle
Creme, or any other cream containing substantially the same ingredi-
ents or possessing the same properties, sold under that name or any
other name

(@) Will nourish or rejuvenate the skin.

() Will remove wrinkles and lines from the skin.

(¢) Contains turtle oil or is guaranteed by the United States
Government to contain pure turtle oil.

3. That turtle oil has been successfully used by the United States
Government in removing scar tissue and wrinkles from wounded
soldiers.

4. That the use of turtle oil has been indorsed or approved by the
United States Government as a skin food and rejuvenator.

It is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.
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Ix TeE MATTER OF
SAM LUBER, TRADING AS DEARBORN SALES COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3870. Complaint, Aug. 15, 1939—Decision, Dec. 18, 1939

Where an individual engaged in sale and distribution of radios, coffee sets,
roasters, and other articles of merchandise, to purchasers in various other
States and in the District of Columbia; in soliciting and selling and dis-
tributing his said products—

Furnished customers and prospective customers with various devices, use of
which, in connection with sale and distribution of said merchandise to
purchasing public by method or plan suggested, involved sale and dis-
tribution thereof to such public by game of chance, gift enterprise, or
lottery scheme, and distribution to purchasing public of pull cards, to-
gether with certain literature and instructions, including order blanks,
depictions of products concerned, and circulars explaining plan in question,
under which person selecting by chance, from list of 66 feminine names
displayed on card, name corresponding with that concealed under card's
large master seal, received choice of radio, coffee set, roaster, “34 piece
set Wm. A. Rogers and Chest,” waffle iron, or sandwich toaster tray set,
and person securing two certain numbers concealed under card’s various
tabs received fountain pen desk set, and amount paid by customers was
contingent upon numbers secured under tabs, as above set forth, and
operator of card was compensated by same choice secured by person
selecting winning feminine name, as above described; and

Supplied thereby to, and placed in hands of others, means of conducting
lotteries in the sale of his said merchandise in accordance with aforesaid
or similar sales plan, varying only in detail therefrom, and under which
articles in question were distributed to purchasing public wholly by lot
or chance, and amount which customer paid was similarly determined,
and involving game of chance or sale of chance to procure article of
merchandise at price much less than normal retail price thereof, contrary
to an established public policy of the United States Government and in
violation of the criminal laws, and in competition with many who are
unwilling to adopt and use said or similar or any plan or method in-
volving game of chance or sale of a chance to win something by chance,
or any other sales plan or method contrary to public policy, and refrain
therefrom ;

With result that many persons were attracted by said plan or method em-
ployed by such individual in sale and distribution of his merchandise,
and by element of chance involved therein, and were thereby induced to
buy and sell his said products in preference to those offered and sold
by his competitors aforesaid, who do not use such or equivalent sales
plan or method, and with effect, through use of such game of chance,
of unfairly diverting substauntial trade to him from his competitors afore-
said, who do not use such or equivalent method or plan:
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Held, That such acts aud practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and con-
stituted unfair methods of competition in commerce and unfair and
deceptive acts and practices therein.

Before Mr. Miles J. Furnas, trial examiner.
Mr. D. C. Daniel for the Commission,
Mr. Jacob J. Chapman, of Chicago, Ill., for respondent.

COMPLAINT

Pursnant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Sam Luber, indi-
vidually and trading as Dearborn Sales Co., has violated the
provisions of the said act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

Paracraru 1. Respondent, Sam Luber, is an individual trading
under the name of Dearborn Sales Co., with his principal office and
place of business located at 711 South Dearborn Street, Chicago, Ill.
Respondent is now, and for some time last past has been, engaged
in the sale and distribution of radios, coffee sets, roasters, silverware,
waflle irons, toaster tray sets, and other articles of merchandise in
commerce between and among the various States of the United States
and in the District of Columbia. Respondent causes and has caused
said merchandise, when sold, to be transported from his aforesaid
place of business in Illinois to purchasers thereof at their respective
points of location in the various States of the United States other
than the State of Illinois, and in the District of Columbia. There
is now, and for some time last past has been, a course of trade by
respondent in said merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondent is, and has
been, in competition with other individuals and with partnerships
and corporations engaged in the sale and distribution of like or
similar articles of merchandise in commerce between and among the
various States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of said business as described in
paragraph 1 hereof, the respondent, in soliciting the sale of, and
in selling and distributing his said merchandise, has furnished his
customers and prospective customers with various devices, the use
of which in connection with the sale and distribution of said mer-
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chandise to the purchasing public by the method or plan suggested
by respondent involves the sale and distribution of said merchandise
to the purchasing public by means of a game of chance, gift enter-
prise, or lottery scheme. The sales plan or method adopted and
used by respondent was and is substantially as follows:

Respondent distributes and has distributed to the purchasing pub-
lic devices commonly known as pull cards, together with certain
literature and instructions, including among other things order
blanks, illustrations of his said merchandise, and circulars explaining
respondent’s plan of selling said merchandise and of allotting it as
premiums or prizes to the operators of said pull cards. One of re-
spondent’s pull cards bears 66 feminine names with ruled columns
for writing in the name of the customer opposite the feminine name
selected. Said pull card has 66 small pull tabs on the face of each
of which is printed a feminine name which appears elsewhere on said
pull card. Concealed underneath each said pull tab is a number
which is disclosed when that tab is pulled or separated from the card.
The pull card also has a large master seal and concealed within
the master seal is a feminine name which corresponds to one of the
feminine names which appear elsewhere on said card. The pull card
bears legends or instructions as follows:

Name Under Seal Recelves Choice of
ANY ILLUSTRATED ARTICLE
Nos. 1 to 29 pay what you draw
Nos. over 29 pay only 29
2 Additional Awards
Nos. 29 and 33 each receive Beautiful Fountain Pen

Desk Set in Attractive Gift Box. Lifetime Guarantee Pen.
Write your name opposite name you select

Additional instructions are printed on an order blank which accom-
panies said pull card and such instructions are as follows:

SUGGESTIONS FOR USING SALES CARD

This Salesbook consists of 66 girl$ names; under each girl's name is a
concealed number. This number represents the amount the person gelecting
that particular name is to pay for participating in this opportunity.

These concealed numbers range from Number 1 upwards but your customers
pay only 1¢ to 29¢, according to the number disclosed under the name pulled.
For instance, if customer pulls Number 1, he pays 1¢. If Number 11 is pulled
he donates 11¢, or if number 32 is pulled he pays only 20¢. NOTHING HIGHFR
THAN 20¢—20¢ is the maximum cost. (Total $16.95.)

Be sure to write In person’s name opposite name they have selected on
opposite page in corresponding place,

When all names have been pulled and collections made, you then remove
the large seal and disclose the winner—the person who pulled the correspond-
ing name is awarded their choice of either the 6-TUBE ELLIS RADIO, CALIENTE
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COFFEE SET, NESCO ROASTER, 34 PIECE SET WM. A, ROGERS AND CHEST, AUTOMATIC
TWIN WAFFLE IRON, SANDWICH TOASTER TRAY SET. Numbers 29 and 33 each
receive Combination Fountain Pen Desk Set with Manufacturers Life-time

Guarantee,
AND FOR YOUR EFFORTS YOU RECEIVE YOUR CHOICE OF ANY OF THE ABOVE MEN-

TIONED ITEMS WITHOUT COST.

Sales of respondent’s merchandise by means of said pull cards are
made in accordance with the above-described legends or instructions.
Said prizes or premiums are allotted to customers or purchasers in
accordance with the above legends or instructions. The said articles
of merchandise are thus distributed to the purchasing public wholly
by lot or chance and the amount which the customer pays for a
chance is determined wholly by lot or chance.

Respondent furnishes and has furnished various pull cards, ac-
companied by said order blanks, instructions, and other printed
matter for use in the sales and distribution of his merchandise by
means of a game of chance, gift enterprise, or lottery scheme. The
sales plan or method involved in connection with the sale of all of
said merchandise by means of said pull card is the same as that
hereinabove described, varying only in detail.

Par. 3. The persons to whom respondent furnishes and has fur-
nished the said pull cards use and have used the same in purchasing,
selling, and distributing respondent’s merchandise in accordance
with the aforesaid sales plan or method. Respondent thus supplies
to and places in the hands of others the means of conducting lot-
teries in the sale of his merchandise in accordance with the sales
plan or method hereinabove set forth. The use by the respondent
of said sales plan or method in the sale of his merchandise and the
sale of said merchandise by and through the use thereof and by the
aid of said sales plan or method is a practice of a sort which is
contrary to an established public policy of the Government of the
United States and in violation of the criminal laws.

Par. 4. The sale of merchandise to the purchasing public in the
manner above described involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
the normal retail price thereof. Many persons, firms, and corpora-
tions who sell or distribute merchandise in competition with the
respondent as above alleged are unwilling to adopt and use said sales
plan or method, or any sales plan or method involving a game of
chance, or the sale of a chance to win something by chance, or any
other sales plan or method that is contrary to public policy and such
competitors refrain therefrom. Many persons are attracted by said
sales plan or method employed by respondent in the sale and dis-
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tribution of his merchandise and by the element of chance involved
therein, and have been and are induced to buy and sell respondent’s
merchandise in preference to merchandise offered for sale and sold
by said competitors of respondent who do not use the same or an
equivalent sales plan or method. The use of said sales plan or
method by respondent, because of said game of chance, has a tend-
ency and capacity to, and does, unfairly divert substantial trade to
respondent from his said competitors who do not use the same or an
equivalent sales plan or method.

Par. 5. The aforesaid acts and practices of respondent as herein
alleged are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in com-
merce within the intent and meaning of the Federal Trade Com-

mission Act.
Report, FINDpINGs A8 TO TIIE Facrs, AND ORrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 15, 1939, issued and there-
after served its complaint in this proceeding upon respondent, Sam
Luber, individually and trading as Dearborn Sales Co., charging
him with the use of unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce in violation of
the provisions of said act. On November 28, 1939, the respondent
filed his answer in which answer he admitted all the material allega-
tions of fact set forth in said complaint and waived all intervening
procedure and further hearing as to said facts. Thereafter the pro-
ceeding regularly came on for final hearing before the Commission
on the said complaint and the answer thereto and the Commission,
having duly considered the matter and being now fully advised in
the premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS AS TO TIIE FACTS

Paracraru 1. Respondent, Sam Luber, is an individual trading
under the name of Dearborn Sales Co., with his principal office and
place of business located at 711 South Dearborn Street, Chicago, 111.
Respondent is now, and for some time last past has been, engaged in
the sale and distribution of radios, coffee sets, roasters, silverware,
waffle irons, toaster tray sets, and other articles of merchandise in
commerce between and among the various States of the United States
and in the District of Columbia. Respondent causes and has caused
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said merchandise, when sold, to be transported from his aforesaid
place of business in Illinois to purchasers thereof at their respective
points of location in the various States of the United States other
than the State of Illinois, and in the District of Columbia. There
is now, and for some time last past has been, a course of trade by
respondent in said merchandise in commerce between and among the
various States of the United States and in the District of Columbia.
In the course and conduct of said business, respondent is, and has
been, in competition with other individuals and with partnerships
and corporations engaged in the sale and distribution of like or simi-
lar articles of merchandise in commerce between and among the
various States of the United States and in the District of Columbia.

Par. 2. In the course and conduct of said business as described
in paragraph 1 hereof, the respondent, in soliciting the sale of, and in
selling and distributing his said merchandise, has furnished his cus-
tomers and prospective customers with various devices, the use of
which in connection with the sale and distribution of said merchandise
to the purchasing public by the method or plan suggested by re-
spondent involves the sale and distribution of said merchandise to
the purchasing public by means of a game of chance, gift enterprise,
or lottery scheme. The sales plan or method adopted and used by
respondent was and is substantially as follows:

Respondent distributes and has distributed to the purchasing public
devices commonly known as pull cards, together with certain literature
and instructions, including among other things order blanks, illustra-
tions of his said merchandise, and circulars explaining respondent’s
plan of selling said merchandise and of alloting it as premiums or
prizes to the operators of said pull cards. One of respondent’s pull
cards bears 66 feminine names with ruled columns for writing in the
name of the customer opposite the feminine name selected. Said pull
card has 66 small pull tabs on the face of each of which is printed a
feminine name which appears elsewhere on said pull card. Concealed
underneath each said pull tab is a number which is disclosed when
the tab is pulled or separated from the card. The pull card also has
a large master seal and concealed within the master seal is a feminine
name which corresponds to one of the feminine names which appear
elsewhere on said card. The pull card bears legends or instructions
as follows:

Name Under Seal Received Cholce of
ANY JLLUSTRATED ARTICLE

Nos. 1 to 29 pay what you draw
Nos. over 29 pay only 29
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2 Additional Awards

Nos. 29 and 383 each receive Beautiful Fountain Pen. Desk Set in Attractive Gift
Box. Lifetime Guarantee Pen. Write your name opposite name you select
Additional instructions are printed on an order blank which ac-

companies said pull card and such instructions are as follows:

SUGGESTIONS FOR USING SALES CARD

This Salesbook consists of 66 girls’ names; under each girl's name is a con-
cealed number. This number represents the amount the person selecting that
particular name is to pay for participating in this opportunity.

These concealed numbers range from number 1 upwards but your customers
pay only 1¢ to 29¢, according to the number disclosed under the names pulled.
For instance, if customer pulls Number 1, he pays 1¢. If Number 11 is pulled
he donates 11¢, or if number 32 is pulled he pays only 29¢. NOTHING HIGHER
THAN 29¢—29¢ is the maximum cost. (Total $16.95.)

Be sure to write in person’s name opposite name they have selected on

opposite page in corresponding place.

When all names have been pulled and collections made, you then remove the
large seal and disclose the winner—the person who pulled the corresponding
name is awarded their choice of either the 5-TUBE ELLIS RADIO, CALIENTE COFFEE
SET, NESCO ROASTER, 34-PIECE SET WM. A. ROGERS AND CHEST, AUTOMATIC TWIN
WAFFLE IRON, SANDWICH TOASTER TRAY BET. Numbers 29 and 33 each receive
Combination Fountaln Pen Desk Set with Manufacturers Life-time Guarantee.

AND FOR YOUR EFFORTS YOU RECEIVE YOUR CHOICE OF ANY OF THE ABOVE MENTIONED
ITEMS WITHOUT COST

Sales of respondent’s merchandise by means of said pull cards are
made in accordance with the above-described legends or instructions.
Said prizes or premiums are allotted to customers or purchasers in
accordance with the above legends or instructions. The said articles
of merchandise are thus distributed to the purchasing public wholly
by lot or chance and the amount which the customer pays for a chance
is determined wholly by lot or chance.

Respondent furnishes and has furnished various pull cards, ac-
companied by said order blanks, instructions, and other printed mat-
ter for use in the sales and distribution of his merchandise by means
of a game of chance, gift enterprise, or lottery scheme. The sale plan
or method involved in connection with the sale of all of said mer-
chandise by means of said pull card is the same as that hereinabove
described, varying only in detail.

Par. 3. The persons to whom respondent furnishes and has furn-
ished the said pull cards use and have used the same in purchasing,
selling, and distributing respondent’s merchandise in accordance with
the aforesaid sales plan or method. Respondent thus supplies to and
places in the hands of others the means of conducting lotteries in the
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sale of his merchandise in accordance with the sales plan or method
hereinabove described. The use by the respondent of said sales plan
or method in the sale of his merchandise and the sale of said mer-
chandise by and through the use thereof and by the aid of said sales
plan or method is a practice of a sort which is contrary to an estab-
lished public policy of the Government of the United States and in
violation of the criminal laws.

Par. 4. The sale of merchandise to the purchasing public in the
manner above described involves a game of chance or the sale of a
chance to procure an article of merchandise at a price much less than
the normal retail price thereof. Many persons, firms, and corpora-
tions who sell or distribute merchandise in competition with the re-
spondent as above found are unwilling to adopt and use said sales
plan or method or any sales plan or method involving a game of
chance or the sale of a chance to win something by chance or any
other sales plan or method that is contrary to public policy and such
competitors refrain therefrom. Many persons are attracted by said
sales plan or method employed by respondent in the sale and distri-
bution of his merchandise and by the element of chance involved
therein, and have been, and are, induced to buy and sell respondent’s
merchandise in preference to merchandise offered for sale and sold by
said competitors of respondent who do not use the same or an equiva-
lent sales plan or method. The use of said sales plan or method by
respondent, because of said game of chance, has a tendency and ca-
pacity to, and does, unfairly divert substantial trade to respondent
from his said competitors who do not use the same or an equivalent
sales plan or method.

CONCLUSION

The aforesaid acts and practices of respondent as hereinabove
found are all to the prejudice and injury of the public and of re-
spondent’s competitors and constitute unfair methods of competition
in commerce and unfair and deceptive acts and practices in com-
merce within the intent and meaning of the Federal Trade Commis-
sion Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of re-
spondent, in which answer respondent admits all the material allega-
tions of fact set forth in said complaint, and states that he waives all
intervening procedure and further hearing as to said facts, and the
Commission having made its findings as to the facts and conclusion
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that said respondent has violated the provisions of the Federal Trade
Commission Act.

It is ordered, That the respondent, Sam Luber, individually and
trading as Dearborn Sales Co., or trading under any other name or
names, his representatives, agents, and employees, directly or through
any corporate or other device, in connection with the offering for sale,
sale, and distribution of radios, coffee sets, roasters, silverware, waffle
irons, toaster tray sets, or any other merchandise in commerce, as com-
merce is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Supplying to or placing in the hands of others push or pull cards,
punchboards, or other lottery devices, so as to enable such persons to
dispose of or sell any merchandise by the use thereof.

2. Mailing, shipping, or transporting, to agents or to distributors
or to members of the public, push or pull cards, punchboards, or other
Iottery devices, so prepared or printed as to enable said persons to
sell or distribute any merchandise by the use thereof.

3. Selling, or otherwise disposing of, any merchandise by the use
of push or pull cards, punchboards, or other lottery devices.

It i3 further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which he
has complied with this order.
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Ix TaE MATTER OF

YALE I. GLUBOK, TRADING AS RELIABLE SALES
COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3278. Complaint, Dec. 8, 1937—Dccision, Dec. 19, 1939

Where an individual engaged in sale of various articles of merchandise, includ-
ing blankets, bedspreads, silk hosiery, and other items and novelties, to
purchasers in other States—

Furnished, through the mails and in some instances by door-to-door distribution,
push cards, circulars descriptive of the several articles and novelties offered
by him, and order blanks with directions for use of said cards for sale
and distribution of his said products under a plan in accordance with
which, and as a result of solicitation of public, person selecting, from
number of girls’ names displayed on card, name corresponding with that
concealed under card's seal, was given choice of several of the articles of
merchandise being thus disposed of, and person making sale of chances
was similarly compensated, and amount pald by members solicited for
chance was dependent upon particular number concealed by disc selected
on card, as was, in case of certain cards, receipt of free chances, and under
which persons other than individual selecting lucky name and operator of
card, received nothing; and

Supplied thereby to and placed in the hands of others means by which lotteries
were conducted in sale of articles and novelties involved and offered, sold,
and distributed to purchasing public in accordance with aforesaid sales
plan, under which products in question, ordered and shipped to numerous
operators thus supplied, were distributed to purchasing public wholly by
lot or chance, and amount paid therefor by respective customers was sim-
ilarly wholly determined, and under which there was involved game of
chance or sale of a chance to procure such articles and novelties at prices
much lower than normal retail prices therefor, contrary to the established
public policy of the United States Government, and in competition with
those who do not sell such articles and novelties through any game of
chance, gift enterprise, or lottery scheme;

With result that many purchasers of such products from sald individual were
attracted by element of chance involved in sales method by which they
were distributed by him, and thereby induced to purchase same from him
in preference to similar products offered and sold by competitors who did
not and do not use similar methods, and with result, by reason of such
preference, that members of public purchased substantial volume of mer-
chandise and novelties from individual in question and trade was thereby
diverted unfairly to him from competitors aforesald:

Held, That such acts and practices, under the circumstances set forth, were
to the prejudice and injury of the public and competitors, and constituted
unfair methods of competition,

260605™—41—vol. 30——9
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Before Mr. William C. Reeves and Mr. Charles F. Diggs, trial
examiners.

Mr. D. C. Daniel and Mr. William. L. Pencke for the Commission.

Mr, Sam A. Kessler, of St. Louis, Mo., for respondent.

COMPLAINT

Pursuant to the provisions of an act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes,” the
Federal Trade Commission, having reason to believe that Yale I.
Glubok, individually and trading as Reliable Sales Co., hererinafter
referred to as respondent, has been and is using unfair methods of
competition in commerce, as “commerce” is defined in said act, and it
appearing to the said Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracraru 1. The respondent is an individual doing business
under the name and style of Reliable Sales Co., with his principal
office and place of business located at 5244 Enright Avenue, St. Louis,
Mo. He is now, and for some time last past has been, engaged in the
sale and distribution of various articles of merchandise including,
among others, clocks, lamps, cameras, watches, cooking sets, table-
ware sets, and zipper bags in commerce between and among the vari-
ous States of the United States. He causes and has caused such articles
when sold to be shipped or transported from his place of business
in the State of Missouri to purchasers thereof in Missouri and in
other States of the United States at their respective points of loca-
tion. There is now, and has been for some time last past, a course of
trade and commerce by said respondent in such merchandise bstween
and among the States of the United States. In the course and con-
duct of said business, respondent is in competition with other indi-
viduals and with partnerships and corporations engaged in the sale
and distribution of similar or like articles of merchandise in com-
merce between and among the various States of the United States.

Par. 2. In the course and conduct of his business, as described in
paragraph 1 hereof, the respondent, in soliciting the sale of and in
selling and distributing the said merchandise, has furnished his
customers and prospective customers with a device commonly called
a “push-card,” the use of which in connection with the sale and
delivery to the purchasing public by the method or plan suggested
by respondent involves the distribution of said articles of merchan-
dise to the purchasing public by means of a lottery scheme or gift
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enterprise. The method or sales plan suggested by respondent was
and is substantially as follows:

The said push card has a number of partially perforated discs, and
concealed within each disc is a number. In immediate proximity to
each disc is a girl’s name. The said push card also has a master seal,
and concealed within such master seal is a name corresponding to one of
the names on the card. Purchasers select one of the discs and remove
the same, disclosing the number thereunder. Persons selecting num-
bers from 1 to 17 pay in cents the amount of such number, except that
persons selecting certain specified numbers receive their selection free
of charge. Purchasers selecting numbers over 17 pay 17 cents. The
push card bears a legend or legends informing purchasers and prospec-
tive purchasers of the plan or method by which said push card is oper-
ated, and by which the articles of merchandise described thereon are to
be distributed. When all of the discs have been selected and the master
seal removed, the person who selected the name corresponding to the
name under the master seal receives one of the specified articles of mer-
chandise heretofore referred to without further charge, and the person,
salesman, agent, or representative soliciting sales by means of said card,
as above described, receives one of the specified articles of merchandise
without further charge or additional service. The numbers under the
names are concealed from purchasers and prospective purchasers, and
they do not know how much they will have to pay for the privilege
of selecting a particular name or whether the selection will be free of
charge until the selection has been made and the disc removed. The
name under the master seal is concealed from purchasers and prospec-
tive purchasers until all of the discs have been selected. Thus, cus-
tomers selecting names which do not correspond with the name under
the master seal receive nothing but the privilege of making a selection
for the money they pray. The value of the various articles of merchan-
dise varies, but each of said articles of merchandise has a retail value in
excess of 17 cents. The person selecting the name corresponding to the
name under the master seal receives one of the articles of merchandise
for a price not exceeding 17 cents, which is much less than the normal
retail price of said article. The purchasing public is thus induced and
persuaded into purchasing pushes from said card in the hope of select-
ing a prize-winning name and thus obtaining an article of merchandise
for a price of 17 cents or less. The said articles of merchandise are
thus distributed to the purchasing public wholly by lot or chance, and
the amount which the customer pays for a chance is determined wholly
by lot or chance.

P’ar. 3. The persons to whom respondent furnishes the said push
cards use the same in purchasing, selling, and distributing respondent’s
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merchandise in accordance with the aforesaid sales plan. Respondent
thus supplies to and places in the hands of others the means of conduct-
ing lotteries in the sale of his merchandise in accordance with the sales
plan hereinabove set forth. The use by respondent of said method in
the sale of his merchandise, and the sale of such merchandise by and
through the use thereof and by the aid of said method, is a practice of
the sort which the common law and criminal statutes have long deemed
contrary to public policy and is contrary to an established public policy
of the Government of the United States.

-PaR. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure an article of merchandise at a price much less than the
normal retail price thereof. Many persons, firms, and corporations
who sell or distribute merchandise in competition with respondent, as
above alleged, are unwilling to adopt and use said method or any
method involving a game of chance or the sale of a chance to win
something by chance or any other method that is contrary to public
policy, and such competitors refrain therefrom. Many persons are
attracted by respondent’s said method and by the element of chance
involved in the sale thereof in the manner above described, and are
thereby induced to buy and sell respondent’s merchandise in prefer-
ence to merchandise offered for sale and sold by said competitors of
respondent who do not use the same or an equivalent method. The use
of said method by respondent, because of said game of chance, has
the tendency and capacity to, and does, divert trade and custom to
respondent from his said competitors who do not use the same or an
equivalent method.

Par. 5. In the course and conduct of his said business respondent,
in the sale of said merchandise, has caused and causes the representa-
tions to be made to his customers and prospective customers:

(@) That certain cameras have a retail value of $5; and

(5) That certain electric ship-model lamps have a retail value of
$6.50.

The truth and fact are that said cameras and lamps do not have a
reasonable retail value or price as represented, but said purported
retail value or price is grossly exaggerated and purely fictitious. A sub-
stantial portion of the purchasing public has been, and is, induced to
purchase said cameras or lamps because of its reliance on said repre-
sentations. The use by respondent of said representations has the
capacity and tendency to, and does, mislead and deceive many of re-
spondent’s customers into the erroneous belief that said cameras and
lamps have the retail value and price represented. There are many
competitors of respondent who do not falsely represent the value or
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price of the merchandise sold by them. The use of said representa-
tions by the respondent has the tendency and capacity to, and does,
unfairly divert trade to respondent from his said competitors, all to
the injury of competition in commerce among and between the various
States of the United States.

Pag. 6. The aforesaid acts and practices of respondent are all to the
injury and prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce within the
intent and meaning of section 5 of an act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Commis-
sion, to define its powers and duties, and for other purposes.”

Reror, FINDINGS 48 TO THE FacTS, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on December 3, 1937, issued its com-
plaint in this proceeding and caused same to be served upon the
respondent, Yale I. Glubok, individually and trading as Reliable Sales
Co., charging him with the use of unfair methods of competition in
commerce in violation of the provisions of said act. After the issuance
of said complaint and the filing of an answer thereto by said re-
spondent, testimony and other evidence in support of the allegations
of said complaint were introduced by D. C. Daniel and William L.
Pencke, attorneys for the Commission, before William C. Reeves and
Charles F. Diggs, examiners for said Commission, theretofore duly
designated by it, which testimony was reduced to writing and filed
in the office of the Commission, together with numercus pieces of
documentary evidence received as exhibits. No testimony or other
evidence was introduced or tendered by or on behalf of said respondent.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on the said complaint, the answer thereto, the testi-
mony and other evidence, and briefs in support of the complaint. No
briefs were filed by or on behalf of respondent and oral argument was
waived by him, and the Commission having duly considered the matter
and being now fully advised in the premises finds that this proceeding
is in the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paragrapa 1. The respondent, Yale I. Glubok, has carried on
business under the name and style of Reliable Sales Co., which busi-
ness has been conducted from his residence at 5244 Enright Avenue,
in the city of St. Louis, State of Missouri. The business carried on
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by respondent consisted of the sale of various articles of merchandise,
including blankets, bed spreads, silk hose, silverware, clocks, and
novelties of various kinds. Respondent caused some of the articles
of merchandise and novelties sold by him to be transported, when
sold from his said place of business in St. Louis, in the State of
Missouri, through and into other States of the United States to the
respective purchasers thereof, and in the course and conduct of his
said business respondent has been in active competition with various
partnerships and corporations and other persons also engaged in the
sale of similar articles of merchandise and novelties in commerce
among several of the States of the United States.

Par, 2. Respondent, in the course of his business as set out in
paragraph 1 hereof, has mailed from his place of business in St.
Louis, Mo., to persons in States of the United States other than
the State of Missouri, cards, sometimes described as push cards.
Each of these cards was accompanied by a circular descriptive of the
several articles of merchandise and novelties offered for sale by
respondent and an order blank which the person addressed was
requested to use. Distribution of these cards, circulars, and order
blanks in some instances was made from door to door by the respond-
ent in person or by a messenger. Directions for the use to be made
of the cards and order blanks were printed upon the back of each of
the order blanks. Each of the cards had printed thereon in plain
view a number of girls’ names and above or below each name was a
disc which concealed a number. Near the upper right-hand corner
of each of the cards was a larger disc in the form of a seal, which
disc concealed a name which was the same as one of the names
printed elsewhere on the card. Members of the public were to be
solicited to select one or more of the names on the card and to pay
the number of cents indicated by the number or numbers concealed
by the disc or discs above or below each of the names so selected,
except that with one type of the cards, five of the numbers were free
and selectors of these numbers paid nothing and selectors of numbers
higher than 17 paid only 17 cents and with another type of card
selectors of numbers higher than 10 paid only 10 cents. When all
names on one of the cards had been selected and collection made of
the various amounts, the large disc or seal was then opened and
the name concealed by it was disclosed and the person who had
selected the name which was concealed by the seal was given his
choice of several of the articles of merchandise, and the person who
had sold the chances upon one of the cards also was given his choice
of such articles but the persons who had selected the other names on
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the card received nothing. The order blank was then filled out by
the person who had sold the chances on the card and the articles
of merchandise selected were indicated thereon and a money order
for the amount required was inclosed with the order blank and
mailed to respondent.

Par. 8. The Commission finds that numerous persons to whom
respondent furnished push cards, as set out in Paragraph 2 hereof,
used same in purchasing, selling, and distributing articles of mer-
chandise and novelties offered for sale by respondent in accordance
with the sales plan described in said paragraph 2. Respondent in
this manner supplied to, and placed in the hands of others, the means
by which lotteries were conducted in the sale of such articles of mer-
chandise and novelties. The Commission further finds that the arti-
cles of merchandise and novelties offered for sale and sold by re-
spondent were distributed to the purchasing public wholly by lot or
chance, and that the amount which each of the customers paid for a
chance also was determined wholly by lot or chance; that the sale of
such articles in such a manner involved a game of chance or the sale
of a chance to procure such articles of merchandise and novelties at
prices much lower than the normal retail prices therefor, and that the
use of said method in the sale and distribution of articles of mer-
chandise and novelties is a practice of the sort which is contrary to
the established policy of the Government of the United States.

Par. 4. There are among the competitors of respondent persons,
partnerships, and corporations engaged in the sale and distribution
of articles of merchandise and novelties of the same general nature
as those sold by respondent and in the same trade territory as that
reached by respondent in various States of the United States, which
competitors do not sell such articles of merchandise and novelties by
means of any game of chance, gift enterprise, or lottery scheme.
Many purchasers of articles of merchandise or novelties from re-
spondent were attracted by the element of chance involved in the sales
method by which such articles of merchandise and novelties were dis-
tributed by respondent and on that account were induced to purchase
such articles of merchandise and novelties from respondent in pref-
erence to similar articles of merchandise and novelties offered for sale
and sold by competitors of respondent who did not and who do not
use similar methods, and on account of such preference members of
the public have purchased a substantial volume of merchandise and
novelties from respondent with the result that trade has been diverted
unfairly to respondent from such competitors.
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CONCLUSION

The acts and practices of the respondent, as herein set out have
been, and are, to the prejudice and injury of the public and to com-
petitors of respondent, and constitute unfair methods of competition
in commerce within the intent and meaning of the provisions of the
Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent, testimony and other evidence taken before William C.
Reeves and Charles F. Diggs, examiners of the Commission there-
tofore duly designated by it, in support of the allegations of said
complaint (respondent having offered no testimony or other evidence
in oposition to the allegations of said complaint), brief of counsel
for the Commission filed herein (respondent having filed no brief
and oral argument not having been requested), and the Commission
having made its findings as to the facts and its conclusion that said
respondent has violated the provisions of the Federal Trade Com-
mission Act.

1t is ordered, That the respondent, Yale I. Glubok, individually
and trading as Reliable Sales Co. or trading under any other name
or names, his representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offer-
ing for sale, sale and distribution of blankets, bed spreads, silk hose,
silverware, clocks or any other merchandise in commerce, as com-
merce is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Selling or distributing any merchandise so packed and assem-
bled that sales of such merchandise to the general public are to be
made or may be made by means of a lottery, gaming device, or gift
enterprise.

2. Supplying to or placing in the hands of others any merchandise,
together with push or pull cards, punchboards, or any other lottery
devices which said push or pull cards, punchboards or other lottery
devices are to be used or may be used in selling or distributing said
merchandise to the public.

3. Supplying to or placing in the hands of others push or pull
cards, punchboards, or any other lottery devices either with assort-
ments of merchandise or separately, which said push or pull cards,
punchboards, or other lottery devices are to be used or may be used in
selling or distributing such merchandise to the public,
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4. Selling or otherwise distributing any merchandise by means of
a game of chance, gift enterprise, or lottery scheme.

1t is further ordered, That the respondent shall within 60 days
after service upon him of this order file with the Commission a
report in writing, setting forth in detail the manner and form in
which he has complied with this order.
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Ix e MATTER OF

B & T FLOOR COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO TIE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3541. Complaint, Aug. 17, 1938—Decision, Dec. 19, 1939

Where a corporation engaged in sale and distribution of extruded aluminum
trimmings and metal products for trimming wall and floor covering
materials; in advertising, under trade-mark “Chromedge,” its said trim-
mings In circulars, folders, catalogs and stationery circulated generally
throughout the United States, and through agents sent into various States—

(a) Represented that it manufactured such trimmings, through use of such
statements as “manufactured only by,” etc.; and

(b) Represented that its said trimmings were made of an alloy, one of the
principal component parts of which was chromium, and that such trim-
mings, thus made, could be obtained only from it, and that so-called
“Chromedge” was metal of superior quality, having attributes of chromium,
and was preferable to extruded aluminum, through such statements as
“can be obtained oNLY from ourselves or through an authorized distributor.
Do not accept inferior imitations. * * *” and “* * * manufactured
from a special white metal alloy in which we have incorporated chromium,
magnesium, * * *7;

Facts being it did not manufacture metal in question sold by it under trade
name “Chromedge,” nor manufacture the extruded aluminum alloy trim-
mings sold by it as aforesaid, so-called “Chromedge” was not a metal of
superior quality having attributes of chromium, etc.,, but was in fact an
extruded aluminum alloy purchased by it from aluminum manufacturer,
by whom same was also sold to numerous competitors of said corporation
for trimmings, as aforesaid;

With tendency and ecapacity to mislead and deceive substantial portion of
purchasing publie, and with effect of causing number of such publie, many
of whom prefer to purchase trimmings and metal products made of chro-
mium because of durability and inherent qualities thereof, and on the
part of which there has long existed preference for buying direct from
manufacturer by reason of advantages thus had, as believed, in matter of
better goods at lower prices, to purchase substantial volume of such trim-
mings from it, and of thereby causing trade to be diverted unfairly to it
from its competitors who truthfully advertise and represent their metal
trimmings, and of whom many sell and distribute such products of same
general nature without in any way misrepresenting quality thereof or
nature of material from which made, or that they are manufacturers of
their products; to prejudice and injury of competitors and public:

Held, That such acts, practices, statements and representations, under the
circumstances set forth, were all to the prejudice and Injury of the public
and competitors, and constituted unfair methods of competition in com-
merce and unfair and deceptive acts and practices therein.
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Before Mr. William C. Reeves, trial examiner,

Mr. Merle P. Lyon and Mr. Charles S. Cox for the Commission.

Mr. James M. Schooler and Mr. W. S. McDowell, of Columbus,
Ohio, and Mr. Samuel Schrivener, Jr., of Washington, D. C., for
respondent.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that B & T Floor Co.,
a corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that respect
as follows:

ParacrarpH 1. Respondent, B & T Floor Co., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Ohio, having its office and principal place of
business at 135 North Front Street, Columbus, Ohio.

P4r. 2. Respondent is now and for more than 9 months last past
has been in the business of selling and distributing extruded alumi-
num alloy trimmings and metal products. Respondent causes said
products, when sold, to be transported from its place of business in
Ohio to purchasers thereof located in the various States of the United
States other than the State of Ohio and in the District of Columbia.

Respondent maintains, and at all times mentioned herein, has main-
tained a course of trade in said products sold and distributed by it
in commerce between and among the various States of the United
States and in the District of Columbia.

Par. 3. Respondent, in the course and conduct of its said business,
at all times herein mentioned has been, and is now, in competition
with other corporations and with individuals, firms, and partner-
ships engaged in the advertising, sale, and distribution of extruded
aluminum alloy trimmings and of metal products similar to those
of respondent and of other products designed for similar usage in
commerce between and among the various States of the United
States and in the District of Columbia.

Par. 4. In the course and conduct of said business, and for the pur-
pose of inducing the purchase of said products, respondent, by means
of advertising circulars, folders, catalogs, and stationery circulated
generally throughout the United States and through its agents sent
into various States of the United States, has made many representa-
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tions concerning the character and nature of said products. Among
such representations made by respondent are the following:

CHROMEDGE, the brilliant solid white metal for trimming wall and floor cov-
ering materials, manufactured only by the B & T Floor Company, Columbus,
Ohio.

* ¢+ * Drpasp NOoTE: All Chromedge items are branded with our trade mark.
Look for the name “Chromedge” on the flange, If it is not trademfarked “chrom-
edge,” it is not genuine chromedge. Chromedge can be obtained ONLY from
ourselves or through an authorized distributor. Do not accept inferior imi-
tations. Insist on genuine Chromedge—so that you will be sure the beauty of
your installations will endure * * *,

MerAL.  Chromedge is not a plated metal. Chromedge is manufactured from
a special white metal alloy in which we have incorporated chromium, magne-
sium, silicon, iron, copper, etc. in such a way that it will accept and retain
a brilliant, lustrous polish. Its ductility is of such & nature that it may be
easily bent to fit curves and angles.

All of said statements, together with similar statements appearing
in respondent’s advertising literature, purport to be descriptive of
respondent’s products. In all of its advertising literature, by use
of the trade name “Chromedge” and through other means respondent,
directly or by inference through the statements and representations
herein set out, and other statements of similar import and effect, rep-
resents that it manufactures the metal it sells under the trade name
“Chromedge”; that “Chromedge” is a metal which is composed of a
large percentage of chromium; that respondent corporation is the
only concern from and through whom this material can be purchased ;
that “Chromedge” is a metal of superior quality having the attributes
of chromium, and therefore, preferable to extruded aluminum.

Par. 5. The aforesaid representations made by respondent with
respect to the nature and quality of its products are grossly exagger-
ated, false, misleading, and untrue. In truth and in fact, respondent
does not manufacture the metal it sells under the trade name “Chrom-
edge.” “Chromedge” is not a metal which is composed of a large
percentage of chromium. “Chromedge” is not a metal of superior
quality having the attributes of chromium and is not preferable to
extruded aluminum. The true facts are that “Chromedge” is an
extruded aluminum alloy trimming and is composed of approxi-
mately 98 percent aluminum and less than 1 percent chromium. The
word “Chromedge” is merely a trade-mark of respondent B & T
Floor Co. Extruded aluminum alloy trimmings with substantially
identical component ingredients can be purchased from respondent’s
competitors who do not use the trade name “Chromedge” to describe
the same.

Par. 6. For many years there has existed a preference on the part
of the purchasing public for buying goods direct from the manufac-
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turer thereof. This preference results from the belief that manufac-
turers are able to offer lower prices, better quality and other
advantages not obtainable elsewhere. There are those of the pur-
chasing public who prefer to purchase metal products made of
chromium in preference to those made of extruded aluminum because
of the durability and inherent qualities of chromium.

Par. 7. There are among respondent’s competitors many who sell
and distribute similar products and who do not in any way mis-
represent the quality and character of their respective products and
their respective business status.

Par. 8. Each and all of the false and misleading statements and
representations made by the respondent in describing its products,
as hereinabove set out, were, and are, calculated to, and have had,
and now have, a tendency and capacity to mislead and deceive a
substantial portion of the purchasing public into the erroneous belief
that all of said representations are true. On account of this errone-
ous and mistaken belief, a number of the consuming public have pur-
chased a substantial volume of respondent’s products, with the result
that trade has been diverted unfairly to respondent from competitors
likewise engaged in the business of selling and distributing said
products, and who truthfully advertise their respective products.
As a consequence thereof, injury has been done, and is now being
done, by respondent to competition in commerce among and between
the various States of the United States and in the District of
Columbia.

Par.9. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice of the public and of respondent’s
competitors, and constitute unfair methods of competition in com-
merce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission
Act,

Report, FI1NDINGS AS TO THE Facrs, AND OrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on August 17, 1938, issued its complaint
and caused same to be served upon the respondent B & T Floor Co., a
corporation, charging it with the use of unfair methods of competition
in commerce in violation of the provisions of said act. After the is-
suance of said complaint and the filing of an answer thereto by said
respondent, William C. Reeves, an examiner for said Commission, was
designated and appointed to take testimony and to receive evidence in
said proceeding, and pursuant thereto a hearing was held at Columbus,
Ohio, on November 10, 1938, at which hearing a stipulation as to cer-
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tain facts was entered into by and between Merle P. Lyon, counsel for
the Commission, and James M. Schooler and W. S. McDowell, counsel
for respondent, which stipulation was read into the record, where-
upon testimony was taken and evidence received at the instance of
counsel for the Commission explanatory of and supplementary to said
stipulation, which stipulation and testimony has been reduced to writ-
ing and filed in the office of the Commission together with numerous
pieces of documentary evidence received as exhibits. Thereafter the
proceeding regularly came on for final hearing before the Commission
upon said complaint, the answer thereto, the stipulation as to the
facts and testimony and evidence explanatory of and supplementary
to said stipulation, and the brief in support of the charges stated in
the complaint. No brief was filed on behalf of respondent and oral
argument was waived by counsel for respondent, and the Commission
having duly considered the matter and being now fully advised in
the premises finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom:

FINDINGS AS TO THE FACTS

ParacrapH 1. The respondent B & T Floor Co. is a corporation
organized under the laws of the State of Ohio with its principal place
of business in the city of Columbus in said State. Said respondent
is, and has been for more than a year, engaged in the business of
selling and distributing extruded aluminum trimmings and metal
products, for use in trimming wall and floor covering materials. It
has caused, and now causes, the trimmings sold by it to be trans-
ported from its place of business at Columbus in the State of Ohio
through and into various other States of the United States to the
respective purchasers thereof, and in the course and conduct of its
said business respondent has been, and is now, in active competition
with various persons and partnerships and other corporations also
engaged in the sale of similar materials in commerce between and
among several of the States of the United States.

Par. 2. The respondent, in the course and conduct of its business,
as described in paragraph 1 hereof, adopted and used a trade-mark
consisting of the word “Chromedge” for the trimmings for wall and
floor covering materials offered for sale and sold by it. In the course
and conduct of its said business and for the purpose of inducing the
purchase of said products, respondent by means of advertising in
circulars, folders, catalogs, and stationery circulated generally
throughout the United States, and through its agents sent into vari-
ous States of the United States has made many representations con-
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cerning the character and nature of said product, among which were
the following:

CeroMEDGE, the brilliant solid white metal for trimming wall and floor cover-
ing materials, manufactured only by the B & T Floor Company, Columbus, Ohio.

* * * Prpase NoTE: All Chromedge items are branded with our trade-mark.
Look for the name “Chromedge” on the flange. If it is not trade-marked “chrom-
edge”, it is not genuine chromedge. Chromedge can be obtained ONLY from
ourselves or through an authorized distributor. Do not accept inferior imita-
tions. Insist on genuine Chromedge—so that you will be sure the beauty of
Your installations will endure * * *,

MeTAL, Chromedge is not a plated metal, Chromedge is manufactured from

a special white metal alloy in which we have incorporated chromium, magnesium,
silicon, iron, copper, etc. in such a way that it will accept and retain a brilliant,
lustrous polish. Its ductility is of such a nature that it may be easily bent
to fit curves and angles.
The statements and representations contained in said advertising
matter which respondent caused to be distributed, as stated, purported
to be descriptive of the trimmings offered for sale and sold by re-
spondent and by the use of these statements and representations, and
other statements and representations of like import, together with the
use of the trade mark “Chromedge,” as stated, respondent represented
that it manufactured such trimmings and that such trimmings were
made of an alloy, one of the principal component parts of which was
chromiumj that trimming made of such alloy could be obtained only
from respondent; that “Chromedge” was a metal of superior quality
having the attributes of chromium and was preferable to extruded
aluminum,

Par. 3. The respondent does not manufacture the metal it sells
under the trade name “Chromedge” and does not manufacture the
extruded aluminum alloy trimmings it sells. “Chromedge” is not a
metal which is composed of a large percentage of chromium but is
composed of the following ingredients:

Magnesium 1.10% to 1.40%.

Silicon 45% to 65% of magnesium contents.
Chromium - 0.20% to 0.30%.

Iron, maximum 0.209,.

Copper, maximum 0.05%.

Other elements, maximum of each._____. 0.03%.

Aluminum, approximately__.___________ 0.98%.

The metal sold by respondent under the name “Chromedge” is not a
metal of superior quality having the attributes of chromium and is not
preferable to extruded aluminum, but is, in fact, an extruded aluminum
alloy. Respondent purchases practically all of its extruded aluminum
alloy, which it sells under the trade name “Chromedge,” from the
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Aluminum Co. of America, and said alloy is manufactured by the
Aluminum Co. of America under a formula 53-S.

The same alloy is sold by the Aluminum Co. of America to numerous
competitors of respondent and trimmings for wall and floor covering
materials made of such alloy are sold by competitors of the respond-
ent.

Par. 4. The statements and representations made by the respondent
in its advertising matter, as aforesaid, concerning its metal trimmings
for wall and floor covering materials offered for sale and sold by it
have the tendency and capacity to mislead and deceive a substantial
portion of the purchasing public and have caused a number of the
purchasing public to purchase a substantial volume of such trimmings
from the respondent, thereby causing trade to be diverted unfairly to
the respondent from its competitors in commerce between and among
the various States of the United States, who truthfully advertise and
represent the metal trimmings offered for sale and sold by them, to
the injury of such competitors.

Par. 5. Many of the competitors of respondent sell and distribute
trimmings for wall and floor covering materials of the same general
nature as those sold by respondent, which competitors do not in any
way misrepresent the quality of such trimmings or the nature of the
material from which they are made, and do not falsely represent that
they are the manufacturers of products sold by them. Members of
the public prefer to purchase metal products made of chromium
because of the durability and inherent qualities of that material. For
many years there has existed a preference on the part of the purchas-
ing public for buying goods direct from the manufacturer. This
preference results from the belief that manufacturers are able to offer
advantages not obtainable elsewhere, including goods of better quality
at lower prices.

Par. 6. Many members of the purchasing public prefer to purchase
trimmings for wall and floor covering materials made of chromium
rather than those made of extruded aluminum, and the statements and
representations made by respondent in its advertising matter, without
qualification or explanation, concerning the composition and nature of
the alloy from which the trimmings offered for sale and sold by re-
spondent were made, as set out in paragraph 2 hereof, constituted
false and misleading claims, statements and representations and were
to the prejudice of the public and to competitors of respondent and
constituted unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce in violation of the pro-
visions of the Federal Trade Commission Act.



B & T FLOOR CO. 103

96 Order
CONCLUSION

The acts, practices, statements, and representations of the respond-
ent, as herein set out, have been and are all to the prejudice and injury
of the public and to the competitors of respondent and constitute un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce within the intent and meaning of the
provisions of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission
upon the complaint of the Commission, the answer of the respondent,
testimony, and other evidence taken before William C. Reeves, an exam-
iner of the Commission, theretofore duly designated by it, in support
of the allegations of said complaint and in opposition thereto, brief
filed herein by Charles S. Cox, counsel for the Commission, no brief hav-
ing been filed by the respondent and no oral argument having been re-
quested, and the Commission having made its findings as to the facts
and its conclusion that said respondent has violated the provisions of
the Federal Trade Commission Act.

It is ordered, That the respondent B & T Floor Co., a corporation, its
officers, representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale, sale,
and distribution of extruded aluminum alloy trimmings and metal prod-
ucts in interstate commerce, or in the District of Columbia, do forthwith
cease and desist from representing, directly or indirectly :

1. By use of the words “manufactured only by,” “manufactured,”
or any other words of similar import and effect, or in any manner, that
it is the manufacturer of any such product, unless and until the respond-
ent actually owns and operates or directly and absolutely controls a
manufacturing plant or factory wherein the product so represented is
manufactured by it.

2. By use of the word “Chromedge” or any other word or words of
similar import or meaning, or in any other manner, that extruded alumi-
num alloy metal, or any other metal not composed principally of
chromium, is chromium.

3. That respondent’s extruded aluminum alloy metal product desig-
nated “Chromedge” is anything other than extruded aluminum alloy
metal, or that it is different in any material respect from the extruded
aluminum alloys sold by its competitors.

4. That respondent’s extruded aluminum metal product, now desig-
nated “Chromedge,” has the attributes of chromium or that it is supe-
rior in quality, and preferable, to extruded aluminum.

260605m—41—vol. 30——10
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5. That competitors’ extruded aluminum alloy products are inferior
to, or imitations of, the extruded aluminum metal products now sold by
the respondent under the name “Chromedge,” or that respondent’s
product is secured from sources not available to its competitors.

It is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writ-
ing, setting forth in detail the manner and form in which it has complied
with this order.
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Syllabus

Ix e MATTER OF

ZO-AK COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3724, Complaint, Feb. 28, 1939—Decision, Decc. 19, 1939

Where a corporation engaged in sale and distribution of certain medicinal or

-

(a

(3)

(c)

pharmaceutical preparations designated as “Zo-Ak Tablets” (blue label)
or “Zo-Ak for Men,” and “Zo-Ak Tablets” (orange label) or “Zo-Ak for
Women,” to wholesale and retail druggists and other purchasers in various
other States and in the District of Columbia; in advertisements which it
disseminated concerning its said preparations through the mails and
through newspapers and periodicals of general circulation and through ecir-
culars and other printed or written matter distributed in commerce, and
which were intended and likely to induce purchase thereof—

Represented that its said “Zo-Ak Tablets for Men” constituted a competent
remedy or treatment for sexual debility and a stimulant for reduced virile
powers, and was of peculiar value to men in relation to their sex life,
and would build up health and strength, facts being said preparation
was not a competent remedy or treatment for aforesaid conditions, nor of
peculiar value, as above claimed, but acted only as an irritant, did not
contain sufficient concentrated vitamins to be beneficial in building up health
and strength, and did contain dangerous ingredient yohimbine hydrochloride,
aphrodisiac effect of which cannot be produced by recognized and established
therapeutic dosage, which was greatly exceeded by recommended dosage
in preparation in question;

Represented that said “Zo-Ak Tablets for Women” constituted a remedy
or relief for the nervous symptoms due to “change of life” and a cure,
remedy, or relief for various symptoms of “change of life,” such as hot
flushes, dizzy spells, bursting headaches, “nerves,” irritability and crying
spells, facts being said preparation was not a remedy or relief for such
symptoms, did not make period in question one of greater ease and comfort,
and was not a cure or relief for hot flushes, ete., as above set forth, and
was entirely insufficient to accomplish any of the results claimed therefor
by it; and

Failed to reveal to purchasers and prospective purchasers, in false adver-
tisements disseminated by it, that use of its said preparation for men,
under conditions prescribed or under such conditions ag are customary or
usual, in some cases caused inJury to health and might be injurious, taken
as aforesald, and caused irritation and injury to urinary tract, with serious
nephritis as one of its possible after-effects;

With effect of misleading and decelving substantial portion of purchasing public

into erroneous and mistaken belief that such false statements, representa-
tions, and advertisements were true, and of inducing portion of said public,
because of such belief, to purchase its injurious, drug-containing medicinal
preparations:

Held, That such acts and practices were all to the prejudice and injury of the

public, and constituted unfair and deceptive acts and practices in commerce.
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Before Mr. Randolph Preston, trial examiner.
Mr. Merle P. Lyon for the Commission.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Zo-Ak Co., Inc.,
a corporation, hereinafter referred to as respondent, has violated
the provisions of the said act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint, stating its charges in that
respect as follows:

Paragraru 1. Respondent, Zo-Ak Co., Inc., is a corporation organ-
ized and doing business under the laws of the State of New York,
with it office and principal place of business located at 56 West Forty-
fifth Street, New York, N. Y. Respondent is now, and for more
than 1 year last past has been, engaged in the business of selling and
distributing certain medicinal or pharmaceutical preparations desig-
nated as Zo-Ak Tables (blue label), or Zo-Ak for Men, and Zo-Ak
Tables (orange label), or Zo-Ak for Women.

In the course and conduct of its said business, respondent causes
said preparations, when sold, to be transported from its place of
business in the State of New York to wholesale and retail druggists
and other purchasers thereof located in various States of the United
States other than the State of New York and in the District of Colum-
bia. Respondent maintains, and at all times mentioned herein has
maintained, a course of trade and commerce in said preparations
among and between the various States of the United States and in the
District of Columbia.

Par. 2. In the course and conduct of its aforesaid business, respond-
ent has disseminated and is now disseminating, and has caused and
is now causing the dissemination, of false advertisements concerning
its said medicinal preparation, by United States mails, by insertion
in newspapers and periodicals having a general circulation and also
in circulars and other printed or written matter, all of which are
distributed in commerce among and between the various States of
the United States, and by other means in commerce, as commerce
is defined in the Federal Trade Commission Act, for the purpose
of inducing and which are likely to induce, directly or indirectly,
the purchase of its said medicinal preparations, and has disseminated
and is now disseminating, and has caused and is now causing, the
dissemination of false advertisements concerning its said medicinal
preparations by various means for the purpose of inducing, and
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which are likely to induce, directly or indirectly, the purchase of its
said products in commerce, as commerce is defined in the Federal
Trade Commission Act. Among and typical of the false statements
and representations contained in said advertisements disseminated
and caused to be disseminated, as aforesaid, are the following:

MEN

Get free booklet about Zo-Ak Tablets—the formula of a well-known New
York physician created especially for men. Zo-Ak contalns quick acting vege-
table stimulants plus essential vitamin concentrates in adequate amounts to
build up health and strength.

Z0O-AK A SPECIAL TONIC FOR MEN

It is the formula of a well-known New York physician created especially for
men whose virile vigor is temporarily lowered. Zo-Ak contains Quick Action
vegetable stimulants plus Adequate amounts of essential vitamin concentrates
to build up health and strength.

MEN

Whose virile power is temporarily below par should try Zo-Ak, the formula
of a well-known New York physician created especially for men. Zo-Ak containg
quick acting vegetable Ingredients plus adequate amounts of essential vegetable
concentrates to build up health and strength. Try Zo-Ak faithfully as directed.
Then if you don’t notice a marked stimulation of virile power your druggist
will refund your money.

In many cases however virility i{s not lost but merely lowered by overwork
or worry. This is especially noticeable in business men who after a hard day
at the office come home thoroughly unfit for the marital attentions their wives
expect. * * * For such men whose virile powers are temporarily reduced, not
lost, a course of treatment with Zo-Ak Tablets frequently gives the necessary
boost that assists nature.

Zo-Ak Tablets are indicated for temporary reduction of virile powers since
they stimulate the natural functions of important organs.

Take 2 or 3 Zo-Ak Tablets three times daily one-half hour before meals. For
best results take Zo-Ak at least a month. * * * The longer you take Zo-Ak
Tablets the more satisfactory will be the result from their use. However many
men get quick stimulation after a single bottle.

Thousands of men whose virile powers have become temporarily reduced or
weakened (but not totally lost) have found that Zo-Ak Tablets give them the
stimulation they so much deslre,

Zo-Ak contains two potent quick acting vegetable herb substances which are
acknowledged by many of the medical profession to be invaluable in stimulat-
ing the important organs concerned with maseculine functions.

In addition to these stimulants Zo-Ak contains essential vitamin concentrates
in adequate dosage. These build up health and strength.

Generally around the age of 40 or 45 most women go through a physiological
change called the menopause or “change of life.”

This change is often accompanied by many distressing and miserable symp-
toms. These are hot flushes, dizzy spells, bursting headaches, “nerves,” irrita-
bility and crying spells,
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These symptoms often last for months, often years, but fortunately they may
be considerably relieved in many cases by the use of hormones and certain
substances contained in Zo-Ak Tablets for Women (orange box).

These tablets are also the formula of a prominent New York physician so
they may be taken with confidence. Zo-Ak Tablets for Women are not a “cure
all” but a special medicine intended to relieve the nervous symptoms of the
“change of life” and make this trying period one of greater ease and comfort.

Par. 3. Through the use of the statements hereinabove set forth
and others similar thereto not specifically set out herein, all of which
purport to be descriptive of the remedial, curative, or therapeutic
properties of respondent’s products, respondent has represented, and
does now represent, directly and indirectly, that its preparation,
Zo-Ak Tablets for Men, or Zo-Ak Tablets (blue label), is a competent
remedy, treatment, or stimulant for sexual debility or reduced virile
powers; that it is of peculiar value to men in relation to their sex
life and that said preparation will build up health and strength;
that Zo-Ak Tablets (orange label), or Zo-Ak for Women,
is a remedy or relief for the nervous symptoms due to “change of
life” and is a cure, remedy, or relief for various symptoms of “change
of life,” such as hot flushes, dizzy spells, bursting headaches,
“nerves,” irritability and crying spells.

Par. 4. The aforesaid representations and claims used and dis-
seminated by the respondent as hereinabove described are grossly
exaggerated, misleading and untrue. In truth and in fact, respond-
ent’s medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak
for Men, is not a competent remedy, treatment or stimulant for
sexual debility or reduced virile powers and is not of peculiar value
to men in relation to their sex life but acts only as an irritant to the
sexual organs. Furthermore, this preparation does not contain
sufficient concentrated vitamins to make it beneficial in the building
up of health and strength. In truth and in fact, Zo-Ak Tablets
(orange label), or Zo-Ak for Women, is not a remedy or relief for
the nervous symptoms of the “change of life” and does not make
this trying period one of greater ease and comfort. Furthermore,
this preparation is not a cure or relief for hot flushes, dizzy spells,
bursting headaches, “nerves,” irritability and crying spells, and is
entirely insufficient to accomplish any of the results claimed for it by
the respondent’s directions,

Par. 5. In addition to the false and misleading statements herein-
above set forth, the respondent is also engaged in the dissemination
of false advertisements as aforesaid in that respondent fails to reveal
to the purchasers and prospective purchasers that the use of its
medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak for
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Men, under conditions prescribed or under such conditions as are
customary or usual in some cases cause injury to health.

" Zo-Ak Tablets (blue label), or Zo-Ak for Men, contains the dan-
gerous ingredient yohimbine hydrochloride. The aphrodisiac effect
of yohimbine hydrochloride cannot be produced by the recognized
and established therapeutic dosage. The recommended dosage for
respondent’s preparation is greatly in excess of the therapeutic dos-
age. Such tablets taken under the conditions prescribed by respond-
ent and under the conditions which are customary or usual may be
injurious to the health of the users thereof and cause irritation and
injury to the urinary tract and serious nephritis may be one of its
after-effects.

Par. 6. The use by the respondent of the foregoing false, deceptive
and misleading statements, representations and advertisements dis-
seminated as aforesaid with respect to said medicinal preparations
has had, and now has, the capacity and tendency to, and does, mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that such false statements, representa-
tions, and advertisements are true and induces a portion of the
purchasing public, because of such erroneous and mistaken belief, to
purchase respondent’s medicinal preparations containing injurious
drugs.

Par. 7. The aforesaid acts and practices of respondent are all to
the prejudice and injury of the public and constitute unfair and de-
ceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

Reporr, F1npINGS 48 To THE FAcTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on February 28, 1939, issued, and on
March 1, 1989, served, its complaint in this proceeding upon the
respondent, Zo-Ak Co., Inc., a corporation, charging it with unfair
and deceptive acts and practices in commerce in violation of the pro-
visions of said act. After the issuance of said complaint and the fil-
ing of an answer by said respondent, the Commission, by order
entered herein, granted said respondent’s motion for permission to
withdraw said answer and to substitute therefor an amended answer
admitting all the material allegations of fact set forth in said com-
plaint and waiving all intervening procedure and further hearing as
to said facts, which substitute answer was duly filed in the office of the
Commission. Thereafter the proceeding regularly came on for final
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hearing before the Commission on the said complaint and amended
answer, and the Commission, having duly considered the matter and
being now fully advised in the premises, finds that this proceeding is
in the interest of the public, and makes this its findings as to the
facts and its conclusion drawn therefrom.

FINDINGS A8 TO THE FACTS

ParacrarH 1. Respondent, Zo-Ak Co., Inc., is a corporation or-
ganized and doing business under the laws of the State of New York,
with its office and principal place of business located at 56 West
Forty-fifth Street, New York, N. Y. Respondent is now, and for
more than 1 year last past has been, engaged in the business of sell-
ing and distributing certain medicinal or pharmaceutical prepara-
tions designated as Zo-Ak Tablets (blue label), or Zo-Ak for Men,
and Zo-Ak Tablets (orange label), or Zo-Ak for Women.

In the course and conduct of its said business, respondent causes
said preparations, when sold, to be transported from its place of
business in the State of New York to wholesale and retail druggists
and other purchasers thereof located in various States of the United
States other than the State of New York and in the District of
Columbia. Respondent maintains, and at all times mentioned herein
has maintained, a course of trade and commerce in said preparations
among and between the various States of the United States and in
the District of Columbia.

Par. 2. In the course and conduct of its aforesaid business, re-
spondent has disseminated and is now disseminating, and has caused
and is now causing the dissemination, of false advertisements con-
cerning its said medicinal preparations, by United States mails, by
insertion in newspapers and periodicals having a general circulation
and also in circulars and other printed or written matter, all of which
are distributed in commerce among and between the various States
of the United States and by other means in commerce, as commerce
is defined in the Federal Trade Commission Act, for the purpose
of inducing and which are likely to induce, directly or indirectly,
the purchase of its said medicinal preparations and has disseminated
and is now disseminating, and has caused and is now causing, the
dissemination of false advertisements concerning its said medicinal
preparations by various means for the purpose of inducing, and
which are likely to induce, directly or indirectly, the purchase of
its said products in commerce, as commerce is defined in the Federal
Trade Commission Act. Among and typical of the false statements
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and representations contained in said advertisements disseminated
and caused to be disseminated, as aforesaid, are the following:

MEN

Get free booklet about Zo-Ak Tablets—the formula of a wellknown New
York physician created especially for men. Zo-Ak contains quick acting vege-
table stimulants plus esserntial vitamin concentrates in adequate amounts to
build up health and strength.

Z0O-AK A SPECIAL TONIC IFOR MEN

It 1s the formula of a well-known New York physician created especially
for men whose virile vigor is temporarily lowered. Zo-Ak contains Quick
Action vegetable stimulants plus Adequate amounts of essential vitamin con-
centrates to build up health and strength.

MEN

Whose virile power is temporarily below par should try Zo-Ak, the formula
of a well-known New York physician crcated especcially for men. Zo-Ak con-
tains quick acting vegetable ingredients plus adcquate amounts of essential
vegetable concentrates to build up health and strength. Try Zo-Ak faithfully
as directed. Then if you don't notice a4 marked stimulation of virile power
your druggist will refund your money.

In many cases however virility is not lost but merely lowered by overwork
or worry. This is especially noticeable in business men who after a hard
day at the office come home thoroughly unfit for the marital attentions their
wives expect. * * * For such men whose virile powers are temporarily
reduced, not lost, a course of treatment with Zo-Ak Tablets frequently gives
the necessary boost that assists nature.

Zo-Ak Tablets are indicated for temporary reduction of virile powers since
they stimulate the natural functions of important organs.

Take 2 or 3 Zo-Ak Tablets three times dally one-half hour before meals.
For best results take Zo-Ak at least a month, * * * The longer you take
Zo-Ak Tablets the more satisfactory will be the result from their use, However,
many men get quick stimulation after a single bottle.

Thousands of men whose virile powers have become temporarily reduced or
weakened (but not totally lost) have found that Zo-Ak Tablets give them
the stimulation they so much desire.

Zo-Ak contains two potent quick acting vegetable herb substances which are
acknowledged by many of the medical profession to be invaluable in stimulat-
ing the important organs concerned with masculine functlons.

In addition to these stimulants Zo-Ak contains essential vitamin concentrates
in adequate dosage. These build up health and strength.

Generally around the age of 40 or 45 most women go through a physiological
change called the menopause or “change of life.”

This change is often accompanied by many distressing and miserable symp-
toms. These are hot flushes, dizzy spells, bursting headaches, “nerves,”
frritability and crying spells.

These symptoms often last for months, often years, but fortunately they may
be considerably relieved in many cases by the use of hormones and certain
substances contained in Zo-Ak Tablets for Women (orange box).
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These tablets are also the formula of a prominent New York physician so
they may be taken with confidence. Zo-Ak Tablets for Women are not a “cure
all” but a special medicine intended to relieve the nervous symptoms of the
“change of life” and make this trying period one of greater ease and comfort.

Par. 3. Through the use of the statements hereinabove set forth
and others similar thereto not specifically set out herein, all of which
purport to be descriptive of the remedial, curative, or therapeutic
properties of respondent’s products, respondent has represented, and
does now represent, directly and indirectly, that its preparation,
Zo-Ak Tablets for Men, or Zo-Ak Tablets (blue label), is a compe-
tent remedy or treatment for sexual debility and is a stimulant for
reduced virile powers; that it is of peculiar value to men in relation
to their sex life and that said preparation will build up health and
strength ; that Zo-Ak Tablets (orange lahel), or Zo-Ak for Women, is
a remedy or relief for the nervous symptoms due to “change of life”
and is a cure, remedy, or relief for various symptoms of “change of
life,” such as hot flushes, dizzy spells, bursting headaches, “nerves,”
irritability and crying spells.

Par. 4. The aforesaid representations and claims used and dissem-
inated by the respondent as hereinabove described are grossly exag-
gerated, misleading and untrue. In truth and in fact, respondent’s
medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak for Men,
is not a competent remedy or treatment for sexual debility or a stimu-
lant for reduced virile powers and is not of peculiar value to men in
relation to their sex life but acts only as an irritant to the sexual
organs, Furthermore, this preparation does not contain sufficient
concentrated vitamins to make it beneficial in the building up of
health and strength. In truth and in fact, Zo-Ak Tablets (orange
label), or Zo-Ak for Women, is not a remedy or relief for the nervous
symptoms of the “change of life” and does not make this trying period
one of greater ease and comfort. TFurthermore, this preparation is
not a cure or relief for hot flushes, dizzy spells, bursting headaches,
“nerves,” irritability and crying spells, and is entirely insufficient to
accomplish any of the results claimed for it by the respondent’s
directions.

Par. 5. In addition to the false and misleading statements herein-
above set forth, the respondent is also engaged in the dissemination
of false advertisements as aforesaid in that respondent fails to reveal
to the purchasers and prospective purchasers that the use of its medic-
inal preparations, Zo-Ak Tablets (blue label), or Zo-Ak for Men,
under conditions prescribed or under such conditions as are customary
or usual in some cases cause injury to health.
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Zo-Ak Tablets (blue label), or Zo-Ak for Men, contains the dan-
gerous ingredient yohimbine hydrochloride. The aphrodisiac effect
of yohimbine hydrochloride cannot be produced by the recognized
and established therapeutic dosage. The recommended dosage for
respondent’s preparation is greatly in excess of the therapeutic dos-
age. Such tablets taken under the conditions prescribed by re-
spondent and under the conditions which are customary or usual may
be injurious to the health of the users thereof and cause irritation
and injury to the urinary tract and serious nephritis may be one of
its after-effects.

Par. 6. The use by the respondent of the foregoing false, deceptive
and misleading statements, representations, and advertisements dis-
seminated as aforesaid with respect to said medicinal preparations
has had, and now has, the capacity and tendency to, and does, mislead
and deceive a substantial portion of the purchasing public into the
erroneous and mistaken belief that such false statements, representa-
tions, and advertisements are true and induces a portion of the pur-
chasing public, because of such erroneous and mistaken belief, to
purchase respondent’s medicinal preparations containing injurious
drugs.

CONCLUSION

The aforesaid acts and practices of respondent are all to the preju-
dice and injury of the public and constitute unfair and deceptive acts
and practices in commerce within the intent and meaning of the Fed-
eral Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the answer of
respondent, in which answer respondent admits all the material
allegations of fact set forth in said complaint, and states that it
waives all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and
conclusion that said respondent has violated the provisions of the
Federal Trade Commission Act.

It is ordered, That the respondent, Zo-Ak Co., Inc., a corporation,
its officers, agents, and representatives, directly or through any cor
porate or other device, do forthwith cease and desist from:

Disseminating, or causing to be disseminated, any advertisement by
means of the United States mails or in commerce, as commerce is defined
in the Federal Trade Commission Act, by any means, for the purpose
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of inducing or which is likely to induce, directly or indirectly, the pur-
chase of the medicinal or pharmaceutical preparations hereinafter
described, or disseminating or causing to be disseminated any advertise-
ment, by any means, for the purpose of inducing or which is likely to
induce, directly or indirectly, the purchase in commerce, as commerce is
defined in the Federal Trade Commission Act, of the medicinal prep-
arations hereinafter described, which advertisement represents, directly
or by implication, that the medicinal preparation now designated by the
name Zo-Ak Tablets (blue label) or Zo-Ak for Men, or any other medici-
nal or pharmaceutical preparation composed of substantially similar
ingredients or possessing substantially similar therapeutic properties,
whether sold under those names or any other name or names, is a com-
petent remedy or treatment for sexual debility or a stimulant for
reduced virile powers, or that it is of peculiar value to men in relation
to their sex life, that it will build up health and strength, or that it con-
tains quick-acting vegetable stimulants plus essential vitamin concen-
trates in adequate amounts to build up health and strength; or which
advertisement fails to reveal to purchasers or prospective purchasers
that the use of said preparation under conditions prescribed or under
such conditions as are customary or usual may in some cases cause injury
to health ; or which advertisement represents, directly or by implication,
that the medicinal preparation now designated by the name Zo-Ak
Tablets (orange label) or Zo-Ak for Women, or any other medicinal
or pharmaceutical preparation composed of substantially similar in-
gredients or possessing substantially similar therapeutic properties,
whether sold under those names or any other names, is a remedy for, or
affords relief from, the nervous symptoms due to “change of life,” or
that it is a cure, remedy or relief for various symptoms of “change of
life,” such as hot flashes, dizzy spells, bursting headaches, “nerves,”
irritability, and erying spells.

It 13 further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writ-
ing, setting forth in detail the manner and form in which it has complied
with this order.
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Syllabus

IN tHE MATTER OF

NUTRINE CANDY COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED
BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936; AND OF SEC. § OF AN
ACT OF CONGRESS APIPROVED SEPT. 28, 1014

Daocket 3756. Complaint, Apr. 11, 1939—Dccision, Dec. 19, 1939

Where a corporation engaged in manufacture, offer, sale, and distribution of a
small line of fancy boxed candy to dealers, and of bulk candy, in which it
specialized, directly to retailers in some 15 States, and for sale of which
bulk candy of like grade and quality it maintained 4 separate and distinct
price schedules governing price to be charged in accordance with classifica-
tion of particular dealer as Eastern Syndicate, National Syndicate, Small
Syndicate, or Small Retail account, as case might be—

Discriminated in price through sale of its said candy to purchasers competitively
engaged with one another In resale thereof at its “ES,” “N8,” “SS,” and “SR”
prices, in accordance with classification of such customers, governed by no
standard rule, by its salesmen, and in accordance with permitted action of
latter in selling to same custower certain items under “NS” or “SS” price
classifications and rest of items purchased at same time under “SR” list
price, and thereby sold different competitively engaged purchasers candy
of like grade, quality, and quantity at varying prices and price differentials
ranging from a low of $0.0075 per pound to high of $0.047% per pound,
depending upon brand of candy thus sold and purchased;

With result that the effect of such discriminations in prices might be to lessen
competition between those retailers who purchase from it in one of afore-
said price classifications and competing retailers who purchase in higher
price classification, and to injure, destroy, and prevent competition between
said retailers and to tend to concentrate in most favored retailers, who were
in direct competition with those less favored, retail sales of its sald products,
and with tendency and capacity to eliminate and destroy bulk candy business
of latter:

Held, That such diserimination in price in sale in commerce of bulk candies of
like grade and quality to purchasers conipetitive one with the other, absent
anything in record to justify same, constituted violation of provisions of sec-
tion 2 (a) of Clayton Act, as amended by Robinson-Patman Act; and

Where sald corporation engaged also, as aforesaid, in manufacture, offer, sale,
and distribution of its fancy boxed candy to retail dealers in aforesaid
States, including varlous assortments thereof which were so packed and
assemmbled as to involve use of a lottery scheme when sold and distributed
to consumer, and were composed of (1) number of 1-pound boxes of candy,
together with push card for use in sale and distribution of such candy under
a plan in accordance with which customer and purchaser paid therefor
varying amount, ranging from 1 cent to 39 cents, as determined by number
concealed within disk bearing feminine name selected, or of (2) other
assortments involving lottery or chance feature similar to afforesaid, and
varying therefrom in detail only—
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Sold and distributed such assortments to and through direct and indirect retail
dealer purchasers thereof, by whom, in acecordance with aforesaid or similar
plans as above described, same were exposed and sold to purchasing publie,
and thereby supplied to and placed in the bands of others means of con-
ducting lotteries in the sale of its boxed candy, involving sale and distribution
of such product by means of game of chance, giff enterprise, or lottery
scheme, and under which, as set forth, fact as to whether purchaser paid
1 cent or any infervening amount up to 39 cents for pound box containing
candy of like grade and quality, was determined solely and wholly by lot
or chance, contrary to an established public policy of the United States
Government and in violation of the criminal laws of many States, and in
competition with (1) many who regard such method of sale and distribution
of candy as contrary to public policy, as morally bad and encouraging
gambling, as injurious to the candy industry itself as resulting in mer-
chandising of candy through a lottery scheme, and as providing retail mer-
chants with means of violating the publie policy and laws of the several
States, and with (2) many who are unwilling to adopt and use said or
similar plan or method or any method involving sale of candy by chance
or lottery in violation of public policy or of criminal statutes;

With the result that retailers were attracted by its said sales plan and element
of chance Involved therein, and were thereby induced to buy and sell its said
boxed candy in preference to that offered and sold by competitors who do
not use same or similar sales method, and trade was thereby diverted to it
from its competitors aforesaid; to the substantlal injury of competition in
commerce among the various States:

Held, That such acts and practjces, under the circumstances set forth, were al’
to the prejudice and injury of the public and competitors and constituted
unfair methods of competition in commerce and unfair and deceptive acts
and practices therein.

Mr. John W. Carter, Jr., for the Commission.
Hickey & Holl, of Chicago, Ill., for respondent.

COMPLAINT
Count 1

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, since June 19,1936, has violated,
and is now violating, the provisions of section 2 of the Clayton Act as
amended by the Robinson-Patman Antidiscrimination Act approved
June 19, 1936 (U. S. C,, title 15, sec. 13), hereby issues its complaint,
stating its charges with respect thereto as follows:

ParacrapH 1. The respondent, Nutrine Candy Co., is a corporation
organized and existing under and by virtue of the laws of the State of
Illinois, with its principal office and place of business located at 419
West Erie Street, Chicago, 111

Par. 2. Respondent corporation is now and has been since prior to
June 19, 1936, engaged in the business of manufacturing, offering for
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sale, selling, and distributing, candy, including a small line of fancy
candies packed in boxes, but in general specializing in bulk candy as
more particularly described herein. Respondent sells bulk candy di-
rect to retail dealers in commerce between and among the States of
Illinois, Wisconsin, Minnesota, Nebraska, Oklahoma, Arkansas, Ten-
nessee, Michigan, Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky,
West Virginia, and western Pennsylvania, and as a result of said sale
causes said product to be shipped and transported from Chicago, I11.,
to the purchasers thereof who are located in the aforementioned
States. There is, and has been at all times herein mentioned, a con-
tinuous current of trade and commerce in said product across State
lines between respondent’s factory and the purchasers of said product.

Par. 3. In the course and conduct of its business as aforesaid, re-
spondent, during the time herein mentioned, has been and is now in
substantial competition with other corporations, individuals, partner-
ships, and firms engaged in the business of manufacturing, selling, and
distributing candy in commerce between and among the various States
of the United States.

Purchasers of respondent’s candy in the course of their business in
reselling respondent’s candy, during the time herein mentioned, have
been and are now in substantial competition with each other.

Par. 4. In the course and conduct of its business as aforesaid, since
June 19, 1936, respondent has been and is now discriminating in price
between different retailers buying said candy of like grade and quality
sold by it in interstate commerce by giving and allowing certain of
said retailers of its product different prices than given or allowed other
retailers. Said discrimination in price is brought about by the
following practice pursued by the respondent, to wit:

Respondent sells its products under four different price lists, which
price lists are designated by the following letters:

ES, NS, 88§, and SR

So-called Eastern Syndicate accounts are classified under the letters
“ES,” National Syndicate accounts are classified under the letters
“NS.” Small Syndicate accounts are classified under the letters “SS”
and Small Retail accounts under the letters “SR.” Customers pur-
chasing on the “SR” price list pay the highest prices, while customers
purchasing on the other price lists pay lower prices for goods of like
grade and quality. For the purpose of illustrating the differential
in price resulting from the four price lists, there is appended hereto
and made a part of this paragraph a tabulation showing the prices
at which the various kinds of candy were sold to customers purchasing



118 FEDERAL TRADE COMMISSION DECISIONS
Complaint 30P.T,C.

under the various classifications during the period from July 1 to
July 5, 1937, inclusive.?

Respondent permits its salesmen to classify customers as the sales-
men see fit and in many instances customers who are small retailers
are classified as and sold at the prices specified for sales to syndicate
accounts. Furthermore, the salesmen frequently sell certain items to
their customers from the “NS” or “SS” price lists and then the rest
of the items purchased by the same customer are from the “SR”
price list.

Respondent does not make known to its customers that it sells its
products at the prices set forth in the various classifications. The
salesmen are promised commissions of 12 percent on the Small Retail
accounts, 5 percent on the Small Syndicate accounts, and 2 percent
on the National Syndiate accounts.

Par. 5. The general effect of said discrimination in price by the
respondent set forth above has been and may be substantially () to
lessen competition between those retailers who purchase from respond-
ents in one of the aforesaid lower-priced classifications and competing
retailers who purchase in a higher-priced classification; () to injure,
destroy, and prevent competition between the aforesaid retailers;
and (c¢) to tend to create a monopoly in the more favored retailers
who are in direct competition with retailers who are not so favored
as to receive the benefit of said lower prices, in that a substantial
amount of business in this line of commerce has been and is being
diverted to the favored retailers with the cumulative effect of having
a tendency and capacity to eliminate and destroy the bulk candy busi-
ness of said small independent retail dealers.

Par. 6. The foregoing alleged acts and practices of said respondent
are violations of section 2 (a) of the first section of the said act of
Congress approved June 19, 1936, entitled “An Act to amend section
2 of the act entitled ‘An act to supplement existing laws against unlaw-
ful restraints and monopolies, and for other purposes,’ approved
October 15, 1914, as amended (U. S. C,, title 15, sec. 13), and for other

”»
purposes. Count 2

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Nutrine Candy Co.,
a corporation in its own name and right and trading under the name
and style of Superior Candy Co., hereinafter referred to as re-
spondent, has violated the provisions of the said act, and it appear-
ing to the Commission that a proceeding by it in respect thereof

1In the Interest of brevity sald “Tabulatlon™ or “Table of prices,” ete. is not published
88 appendix to complaint as it appears Incorporated in findings Infra at p, 123.
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would be in the public interest, hereby issues its complaint stating
its charges in that respect as follows:

" Paragrapu 1. For its charges under this paragraph of this count,
said Commission relies upon the matters and things set out in para-
graphs 1 and 2 of count 1 of this complaint to the same extent and
as though the allegations of said paragraphs 1 and 2 of said count
1 were set out in full herein, and said paragraphs 1 and 2 of said
count 1 are incorporated herein by reference and made a part of
the allegations of this count,

Par. 2. In the course and conduct of its business as aforesaid, re-
spondent, during the time herein mentioned, has been and is now in
substantial competition with other corporations, individuals, partner-
ships, and firms engaged in the business of manufacturing, selling,
and distributing candy in commerce between and among the various
States of the United States.

Par. 3. In the course and conduct of its business as described in
paragraph 1 hereof, respondent sells and has sold to dealers certain
assortments of candy so packed and assembled as to involve the use
of a lottery scheme when sold and distributed to the consumers thereof.
One of said assortments is sold and distributed to the purchasing
public in the following manner: This assortment consists of a num-
ber of 1-pound boxes of candy together with a device commonly called
a push card. The card contains a number of partially perforated
disks with a feminine name printed immediately above each of said
disks and with the word “push” printed on the face of said disk.
Concealed within each disk is a number and when a disk is pushed
or separated from the card the number is disclosed. The numbers
range from 1 to 39 but are not arranged in numerical sequence. Sales
are from 1 cent to 39 cents and the person pushing a disk from said
card pays in cents the amount of the number disclosed. Each pur-
chaser is entitled to and receives a box of candy. The push card bears
legends or instructions as follows:

TRY YOUR LUCK
1¢ to 30¢
— EVERYBODY WINS —
A Full 1 Pound Bux

HOME STYLR
CHOCOLATE COVERED CHERRIES

Pay What You Puuach
FROM 1 TO 89¢ NO HIGHER
EVERY PUNCH WINS
1 Pound Box Chocolate Cherrles

260005™—41—vof. 30——11
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Sales of said boxes of respondent’s candy are made by means of said
push cards in accordance with the above-described legends or instruc-
tions. The prices to be paid for said boxes of candy are thus de-
termined wholly by lot or chance.

The respondent manufactures, sells, and distributes various assort-
ments of candy involving a lot or chance feature but such assortments
and the method of sale and distribution thereof are similar to the
one hereinabove described and vary only in detail.

Par. 4. Retail dealers who purchase respondent’s said assortments
of candy directly or indirectly expose and sell the same to the pur-
chasing public in accordance with the aforesaid sales plans. Re-
spondent thus supplies to and places in the hands of others the
means of conducting lotteries in the sale of its candy in accordance
with the sales plans or methods hereinabove set forth. The use by
respondent of said sales plans or methods in the sale of its candy
and the sale of said candy by and through the use thereof and by
the aid of said sales plans or methods is a practice of the sort which
is contrary to an established public policy of the Government of the
United States and in violation of the criminal laws of many of the
States of the United States.

Par. 5. The sale of candy to the purchasing public in the manner
above alleged involves a game of chance or the sale of a chance to
procure a box of candy at a price much less than the normal retail
price thereof. Many persons, firms, and corporations who sell or
distribute candy in competition with the respondent as above alleged
are unwilling to adopt and use said sales plans or methods or any
methods involving a game of chance or the sale of a chance to win
something by chance or any other methods that are contrary to
public policy or in violation of criminal statutes and such competi-
tors refrain therefrom. Many persons are attracted by said sales
plans or methods employed by respondent in the sale and distribu-
tion of its candy and the element of chance involved therein and are
thereby induced to buy and sell respondent’s candy in preference to
candy offered for sale and sold by said competitors of respondent
who do not use the same or equivalent methods. The use of said
methods by respondent because of said game of chance has a tendency
and capacity to and does unfairly divert trade to respondent from
its said competitors who do not use the same or equivalent methods,
and as a result thereof substantial injury is being, and has been done
by respondent to competition in commerce between and among the
various States of the United States.

Par. 6. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice and injury of the public and
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of respondent’s competitors and constitute unfair methods of compe-
tition in commerce and unfair and deceptive acts and practices in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Report, FINDINGS As To THE Facts, ANp ORDER

Pursuant to the provisions of an act of Congress, entitled, “An
Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes,” approved October 15, 1914
(the Clayton Act), as amended by the Robinson-Patman Act, ap-
proved June 19, 1936 (title 15, sec. 13) and pursuant to the pro-
visions of the Federal Trade Commission Act, the Federal Trade
Commission on the 11th day of April 1939, issued and on April 12,
1939, served its complaint in this proceeding upon the respondent,
Nutrine Candy Co., a corporation, charging it, the aforesaid cor-
poration, in count 1 thereof, with violating the provisions of section
2 (a) of the Clayton Act, as amended, by the Robinson-Patman
Antidiscrimination Act approved June 19, 1936 (U. S. C,, title 15,
sec. 13), and in count 2 thereof charging it, the aforesaid Nutrine
Candy Co., with the use of unfair methods of competition in inter-
state commerce in violation of the provisions of section 5 of the
Federal Trade Commission Act (U. S. C,, title 15, sec. 45).

After the issuance and service of the said complaint and the filing
of respondent’s answer, the Commission, by order entered herein,
granted respondent’s motion for permission to withdraw said answer
and to substitute therefor an answer admitting all the material
allegations of fact set forth in said complaint and waiving all inter-
vening procedure and further hearing, which substitute answer was
duly filed in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing
before the Commission on the complaint aforesaid, the respondent’s
substitute answer thereto, and the Commission now having duly
considered the record and being fully advised in the premises, finds
that this proceeding is in the interest of the public and makes this
its findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS
Count 1

Paracrarir 1. Respondent, Nutrine Candy Co., is a corporation
organized under the laws of the State of Illinois with its principal
office and place of business located at 419 West Erie Street, in the
city of Chicago, State of Illinois. Respondent is now, and for sev-
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eral years last past has been, engaged in the manufacture of candy
in the city of Chicago, and in the sale, offering for sale, selling, and
distribution to dealers of a small line of fancy candies packed in
boxes, but specializing generally in the sale, offering for sale, selling,
and distribution of bulk candy direct to retail dealers in the States
of Wisconsin, Minnesota, Nebraska, Oklahoma, Arkansas, Tennessee,
Michigan, Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky, West
Virginia, and western Pennsylvania. It causes said bulk candy,
when sold, to be shipped or transported from its principal place of
business in the State of Illinois to purchasers thereof in the State
of Illinois and in the other States of the United States as herein-
above named. In so carrying on said business, respondent has been,
and now is, engaged in active competition with other corporations
and with partnerships, individuals, and firms engaged in the manu-
facture of candy and in the sale and distribution thereof in commerce
between and among the various States of the United States, and the
purchasers of respondent’s candy in the course of their business in
reselling same have been for several years last past and are now in
substantial competition with each other.

Par. 2. In the course and conduct of its business, as aforesaid,
respondent has established, and subsequent to June 19, 1936, has
maintained and now maintains, four separate and distinct price
schedules on bulk candies of like grade and quality. Upon each
schedule, so established and maintained, respondent causes to be
listed under the various brand and trads names all of the bulk candy
manufactured, sold, handled, and distributed by it, together with
the price per pound of each brand so listed. The schedules, as afore-
said, are designated by symbols, to wit: “ES,” “NS,” “SS,” and “SR.”
Theoretically, all dealers who qualify as Eastern Syndicate accounts
are so classified and the schedule or price list designated “ES” is
used in determining what price per pound such dealer must pay for
the bulk candy so purchased; all dealers who qualify as National
Syndicate accounts are so classified and the schedule or price list
designated “NS” is used in determining what price per pound such
dealer must pay for the bulk candy so purchased; all dealers who
qualify as Small Syndicate accounts are so classified and the schedule
or price list designated “SS” is used in determining what price per
pound such dealer must pay for the bulk candy so purchased, and
all dealers who qualify as Small Retail accounts are so classified and
the schedule or price list designated “SR” is used in determining
what price per pound such dealer must pay for the bulk candy so
purchased, and the price per pound for its bulk candy of like grade
and quality varies according to such schedules. Dealers purchasing
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under the “ES” price list pay the lowest price per pound, while
dealers purchasing under the “SR” pay the highest price per pound
for candy of like grade and quality.

Respondent, during the period July 1 to July 5, 1937, inclusive,
sold and offered for sale in commerce to purchasers, competitive one
with the other, its bulk candies of like grade and quality at varying
differentials, as hereinbelow illustrated :

Table of prices of Nutrine Candy Co. from July 1 to July 5, 1987, at which sales
have been made

Woolworth-Kresge-Niesner Bros. Percent of
Maxi- | increase
8. 8. S. R. |mumprice| aver the
E. 8. N.S. differential| minimum
price
Butter cream chocolate
[61 (55 o - TN AR 0.06%4) - cce-- 0. 08} 0.07 0.08%% 0.02%; 42
Cocoanut bon bons ... foeucamoocloccmmannn 0. 104 Al AL L1434 .04 38

Chocolate panned [fruit
and nut mix
Chocolate fruit fudg:
Clreus peanuts_ ...
Creamed coco dips.

Frosty peaks. _..._._._._..
Fruit salads. ...
Giant jelly drops .
Hawalian cocoanut spar-
|91 SR I A, A2 el

Iced caramel buds. .

Iced maple nut snak

Jelly orange slices.-....

Panama rainbow cubes.. .

Spiced felly strings....__... .09} 034 52
uUnbeams. - oo veeecceees 11l .03%% 48

Tangerine sHeoscaeecavue-- 0014 .03 46

Vanillafruitfudge...._.__|-caco_._ | 0618 .08 .07 | .08l3|..e._.__. .02 31

Sugar roasted peanuts. ..... 12% . 0234 21

Par. 3. Every customer purchasing respondent’s bulk candy is classi-
tied and placed under one of these price schedules. Respondent itself,
however, does not classify each customer nor does it have any standard
rule governing the classification of its customers but permits its sales-
men to determine and decide the classification within which the par-
ticular purchaser is placed. This method in many instances has
resulted, and will continue to result, in the classification of some small
retailers either as “ES,” “NS,” or “SS” accounts and in sales to such
retailers under either the “ES,” “NS,” or “SS” price schedules. Re-
spondent has also permitted its salesmen to sell certain items to one
customer under the “NS” or “SS” price clagsification and the rest of
the items purchased by the same customer at the same time under the
“SR” price list. This method of selling its products has resulted and
is resulting in respondent’s selling to different purchasers, competitive
with each other, candy of like grade, quality, and quantity at varying
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prices. Said price differentials range from a low of $0.0075 per pound
to a high of $0.0474 per pound, depending upon the brand of candy
so sold and purchased.

Par. 4. The difference in price at which respondent sells its bulk
candies of like grade and quality, as set out in paragraphs 2 and 3
above, amounts to and are discriminations in price in commerce be-
tween purchasers of respondent’s bulk candies.

Par. 5. The Commission finds that the discriminations in prices,
hereinabove found in paragraphs 2 and 3 as having been made by re-
spondent, in sale in commerce of its bulk candies of like grade and
quality to purchasers competitive the one with the other in the resale
of said candies has been, and may be:

(a) Substantially to lessen competition between those retailers who
purchase from respondent in one of the aforesaid price classifications
and competing retailers who purchase in a higher price classification.

() To injure, destroy, and prevent competition between the
aforesaid retailers,

(¢) To tend to concentrate in the more favored retailers who are in
direct competition with the less-favored retailers the retail sales of its
products, with the effect of having the tendency and capacity to elimi-
nate and destroy the bulk candy business of said less-favored retailers.

CONCLUSION

Nothing appearing in the record to justify the price discriminations
hereinabove found, the Commission, therefore, concludes that the re-
spondent Nutrine Candy Co., has discriminated in price in the sale
in commerce of its bulk candies of like grade and quality to purchasers
competitive one with the other, as hereinabove set out, in violation of
the provisions of subsection (a) section 2 of the Clayton Act as
amended by the Robinson-Patman Act, approved June 19, 1936
(U. S. C,, title 15, sec. 13).

Count 2

Paragrapn 1. Respondent, Nutrine Candy Co., a corporation doing
business in the method and manner as aforesaid, and as hereinabove
more fully set out in the findings as to the facts in paragraphs 1 and
2 under count 1, also in its own name and right and trading under
the name and style of Superior Candy Co., with its principal office
and place of business located at 419 West Erie Street, Chicago, Ill., is
now and has been, subsequent to June 19, 1936, engaged in the manu-
facturing, offering for sale, selling, and distributing of fancy candy
packed in boxes. Respondent sells its boxed candy direct to retail
dealers in commerce between and among the States of Wisconsin,
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Minnesota, Nebraska, Oklahoma, Arkansas, Tennessee, Michigan,
Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky, West Virginia, and
western Pennsylvania. It causes said box candy, when sold, to be
shipped or transported from its principal place of business in the
State of Illinois to purchasers thereof in the State of Illinois and in
the other States of the United States as hereinabove named. In so
carrying on said business, respondent has been and now is engaged
in active competition in the sale and distribution of its box candy
with other corporations and with partnerships, individuals, and firms
engaged in the manufacture of candy and in the sale and distribution
thereof in commerce between and among the various States of the
United States.

Par. 2. In the course and conduct of its business of selling and dis-
tributing fancy candy packed in boxes, as aforesaid, the respondent,
Nutrine Candy Co., in its own name and right and trading under the
name and style of Superior Candy Co., since June 19, 1936, has been,
and is now, selling to dealers various assortments of candy so packed
and assembled as to involve the use of a lottery scheme when sold and
distributed to the consumer thereof.

One of such assortments manufactured, sold, and distributed by
respondent, consists of a number of 1-pound boxes of candy, together
with a device commonly known as a push card. The 1-pound boxes
of candy are distributed to the purchasing public by means of this
push card and in the following manner:

The card bears the following legend or mstructlons :

TRY YOUR LUCK
le to 39
— EVERYBODY WINS —
A Full 1 Pound Box
HOME STYLE
CHOCOLATE COVERED CHERRIES

Pay What You Punch
FROM 1 TO 39C NO HIGHER
EVERY PUNCH WINS
1 Pound Box Chocolate Cherries

and contains a number of partially perforated disks with a feminine
name printed immediately above each disk and the word “push”
printed on the face of each disk. Concealed from the purchaser
or prospective purchaser and within each disk is a number ranging
from 1 to 39 but the numbers are not arranged in numerical sequence,
When a disk is pushed or separated from the card, the number con-
cealed, as aforesaid, is for the first time disclosed or exposed and
the purchaser pushing the disk or separating the disk from the
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card must pay in cents the amount of the number so disclosed and
upon such payment receives for the amount so paid a 1-pound box
of candy. One purchaser may thus be required to pay 39 cents for
a pound box of respondent’s candy, while another purchaser may be
required to pay 1 cent or any other intervening amount between
1 cent and 39 cents for a pound box containing candy of like grade
and quality. Whether a purchaser is to pay 1 cent or any interven-
ing amount up to 39 cents for a pound box of candy of like grade
and quality is determined solely and wholly by lot or chance. The
other assortments of box candy manufactured, distributed, and sold
by respondent as aforesaid involve a lottery or chance feature simi-
lar to the one just above described, varying only in detail.

Par. 3. Retail dealers purchasing all or any one of respondent’s
said assortments of box candy, directly or indirectly, expose and
sell the same to the purchasing public in accordance with the afore-
said sales plan or one similar thereto but varying in detail. Re-
spondent thus supplies to and places in the hands of others
the means of conducting lotteries in the sale of its box candy and
the use of such plan or methods in the sale of its box candy and the
sale of said box candy by and through the use thereof and by
the aid of the aforesaid sales plan or methods similar thereto,
varying only in detail, is a practice of the sort which is contrary
to an established public policy of the Government of the United
States and in violation of the criminal laws of many States of the
United States.

Par. 4. The sale and distribution of candy by the retailers by
the method described herein or methods similar thereto, varying
only in detail, as distributed by respondent, is the sale and distribu-
tion of candy by means of a game of chance, gift enterprise, or
lottery scheme. Many competitors regard such method of sale and
distribution of candy as contrary to public policy; as morally bad
and encouraging gambling; as injurious to the candy industry itself,
because it results in the merchandising of candy by means of a
lottery scheme; and as providing retail merchants with a means
of violating the public policy and the laws of the several States.
Many persons, firms and corporations who sell or distribute candy
in competition with respondent are unwilling to adopt and use the
same or a similar sales plan or methods or any method involving
the sale of candy by chance or lottery in violation of public policy
or in violation of criminal statutes. The retailers are attracted
by the sales plan of respondent and the element of chance involved
therein and are thereby induced to buy and sell respondent’s box
candy in preference to box candy offered for sale by the competitors
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of respondent who do not use the same or a similar sales method,
resulting in diverting trade to respondent from its said competitors
who do not use a similar sales method. As a result thereof, sub-
stantial injury is being, and has been, done by respondent to compe-
tition in commerce between and among the various States of the
United States. '

CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice and injury of the public and of respondent’s
competitors and constitute unfair methods of competition in com-
merce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission

Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the substituted
answer filed thereto by the respondent, Nutrine Candy Co., admit-
ting the material allegations of fact in the complaint to be true,
and waiving all intervening procedure and further hearing as to the
said facts, and the Commission having made its findings as to the
facts and its conclusions, which findings and conclusions are hereby
made a part hereof, that said respondent has violated the provisions.
of an act of Congress entitled “An Act to supplement existing laws
against unlawful restraints and for other purposes” approved Octo-
ber 15, 1914, as amended by the Robinson-Patman Act, approved
June 19, 1936 (title 15, sec. 13) and that said respondent has violated
the provisions of the Federal Trade Commission Act.

It is ordered, That respondent, Nutrine Candy Co., a corporation,
its officers, directors, representatives, agents, and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale and distribution, and delivery of its bulk
candy and box candy in interstate commerce do forthwith cease
and desist from:

1. The unlawful discrimination in prices found in paragraphs 2
and 3 of count 1 of the aforesaid findings as to the facts and
conclusion,

2. Engaging in any similar discrimination in price in the sales
of its bulk candy in interstate commerce under substantially like
circumstances and conditions between purchasers competitively en-
gaged one with the other in the resale of said candies of like grade
and quality.
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3. Selling or distributing candy or any other merchandise so packed
and assembled that sales of said candy or other merchandise to the
general public are to be made or may be made by means of a lottery,
gaming device, or gift enterprise.

4. Supplying to or placing in the hands of dealers assortments of
gaid candy or any other merchandise, together with punchboards, push
or pull cards, or other lottery devices, which said punchboards, push
or pull cards, or other lottery devices are to be used or may be used in
selling or distributing said candy or other merchandise to the general
public.

5. Supplying to or placing in the hands of dealers, punchboards,
push or pull cards, or other lottery devices, either with assortments of
said candy or other merchandise or separately, which said punch-
boards, push or pull cards, or other lottery devices are to be used or
may be used in selling or distributing said candy or other merchandise
to the general public.

6. Selling or otherwise disposing of said candy or any other mer-
chandise by the use of punchboards, push or pull cards, or any other
device or devices.

1t is further ordered, That the respondent Nutrine Candy Co., a
corporation, shall within 60 days after service upon it of this order file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease and
desist hereinabove set forth,
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I~ 1HE MATTER OF

JOHN C. JOHNSON, TRADING AS JOHNSON’S LIXOLENE

COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3887. Complaint, Sept. 9, 1939—Decision, Dec. 19, 1939

Where an individual engaged in manufacture, sale, and distribution of medici-

(a)

(d)

(¢)

nal preparation which was recommended by him for treatment of eczema,
ringworm, athlete’s foot, and other diseases, ailments and conditions of
skin and scalp, and which consisted, essentially, of solution of salicylic acid
in diluted mixture of alcohols, together with small amount of boric acld
and trace of methyl salicylate; in advertisements concerning his said prod-
uct which he disseminated through the mails, through circulars and other
printed or written matter distributed in commerce among the various States,
and through continuities broadcast from radio stations of extrastate audi-
ence, and through various means, and which were intended and likely to
induce, directly or indirectly, purchase of his said product—

Represented that his said product, or “Johnson’s Lixolene,” was a safe skin
remedy and reliable compound and effective antiseptic and powerful germi-
cide, and competent, adequate and effective remedy for treatment and cure
of eczema, athlete’s foot, acne, psoriasis, dandruff, poison ivy, warts, and
corns;

Represented that all eczemas and other diseases of the skin are caused by
parasitic infection, and that proper treatment for relief or cure thereof is
local application of a mild germicide such as his said product, and that such
product constituted competent, adequate and effective remedy for diseases
of scalp, such as dandruff, seborrhea, and alopecia, and gave complete relief
for all parasitic infections of skin and sealp; and

Represented that he was a physician or doctor of medicine and had a ree-
ognized standing and reputation as a dermatologist and chemist, and was
properly qualified by education, research, and training to prescribe for
various diseases of skin and scalp;

Facts belng his said product or “Lixolene” did not have qualities or achieve

results claimed and represented as above set forth, was neither skin remedy
nor powerful germicide nor competent, adequate or effective remedy or cure
for eczema or for various other conditions above set forth, and had no
therapeutic value in treatment thereof, beyond temporarily relieving, due to
its mildly antiseptic and counter-irritant properties, itching, all eczemas and
other skin diseases are not caused by parasitic infection, but eczemas in
many cases are due to allergic conditions resulting from food contacts,
plant pollens or other causes, requiring, for proper treatment in many cases,
complicated procedure of competent physician, he was neither physician or
doctor of medicine nor possessed of recognized standing or reputation as
dermatologist or chemist, and facts set forth by him with reference to cause
of acne and reproduction of bacteria and functioning thereof in causing skin
diseases were false;
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With tendency and capacity, through use of such false and misleading state-
ments, representations, and advertisements in designating or describing his
said product and effectiveness in treatment of various diseases, ailments,
and conditions of the skin and scalp, to mislead substantial portion of
purchasing public into erroneous and mistaken belief that all of said repre-
sentations were true, and that his product possessed properties represented
and would, in truth, accomplish results claimed, and with result, as direct
consequence of such mistaken and erroneous beliefs induced as aforesaid,
that number of purchasing public bought substantial volume of his said

product :
Held, That such acts and praectices, under the circumstances set forth, were all

to the prejudice and injury of the public, and constituted unfair and decep-
tive acts and practices in commerce.

Mr. Merle P. Lyon for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that John C. Johnson,
an individual, trading as Johnson’s Lixolene Co., hereinafter re-
ferred to as respondent, has violated the provisions of the said act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracraru 1. Respondent is an individual trading under the name
and style of Johnson’s Lixolene Co., with his office and principal place
of business located at 4028 Hill Crest Drive, San Diego, Calif. Re-
spondent is now, and for several years last past has been engaged in
the manufacture, sale, and distribution of a medicinal preparation
known as “Johnson’s Lixolene,” which is recommended by him for
the treatment of eczema, ringworm, athlete’s foot, psoriasis, acne,
dandruff, poison ivy, warts, corns, and other diseases, ailments, and
conditions of the skin and scalp.

Par. 2. Said respondent, being engaged in business as aforesaid,
causes and has caused his said product “Johnson’s Lixolene,” when
sold, to be transported from his place of business in San Diego, Calif.,
to purchasers located in States of the United States other than the
State of origin of such shipments, and in the District of Columbia.
There is now, and has been during all the times herein mentioned,
a course of trade in the aforementioned product sold by the respond-
ent in commerce between and among the various States of the United
States and in the District of Columbia.

Par. 3. In the course and conduct of his said business, the respond-
ent has disseminated and is now disseminating, and has caused and
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is now causing the dissemination of, false advertisements concerning
his said product, by United States mails, by circulars and other
printed or written matter, all of which are distributed in commerce
among and between the various States of the United States, and by
continuities broadeast from radio stations which have sufficient power
to, and do, convey the programs emanating therefrom to listeners
located in various States of the United States other than the State
in which said broadcasts originate, and by other means in commerce
as commerce is defined in the Federal Trade Commission Act, for
the purpose of inducing, and which are likely to induce, directly
or indirectly, the purchase of his said product; and has disseminated
and is now disseminating, and has caused and is now causing the
dissemination of, false advertisements concerning his said product,
by various means, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of his said product
in commerce, as commerce is defined in the Federal Trade Commis-
sion Act. Among, and typical of the false statements and repre-
sentations contained in said advertisements, disseminated and caused
to be disseminated, as aforesaid, are the following:

Johnsou’s Lixolene. The Safe Skin Remedy.

A Reliable Compound, An Effective Antiseptic, A Powerful Germicide. Used
Externally for Eczema, Athlete’s Foot, Acne, Ringworm, Psoriasis, Dandruff,
Poison Ivy, Warts and Corus.

It is a well established fact that all Eczemas of the skin are caused by
parasitic infection and the proper treatment is the local application of a Real
Germicide on the skin where the disorder is present.

When these parasites get through the epidermis or outer layer of the skin,
they take up their abode in the tissues where they can get a good supply
of blood, lay their eggs, and hatch millions in just a short time,

The cause of Acne is the clogging of the pore or gland by a morbldly
increased discharge of sebaceous matter on the skin; this hard tallow or
grease in the gland causes it to become enlarged and inflamed, thus a portal
is made and an invitatlon given for the germ to enter and develop the
dreaded stage of Acne known as Acne Vulgares. Treatment to be desired
for Acne in any stage is a mild germiclde applied locally, which will gently
peel the epidermis or outer skin and kill the parasite,

Johnson’s Lixolene has proven to be a marvelous remedy in giving complete
relief to a great host of young people whose faces were badly marred by the
ravages of Acne,

Diseases of the Scalp—As Dandruff, Seborrhea and Alopecia. In recent
years science has discovered that these disorders are all caused by parasites
or germs in the skin. Through years of experlence as a Dermatologist and
chemist, we are glad to offer to any who need a real remedy for dandruff,
Johnson's Lixolene.

This radio address is given by Dr. J. C. Johnson, the author of Johnson’s
Lixolene, “The Safe Skin Remedy,” for the benefit of those who are interested
in knowing of this new remedy which is offered in the drug stores for the
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rellef of even the most chromic cases of eczemas. Thls is our third time to
broadcast over this station, spreading the news about the therapeutic value
of Lixolene in giving complete relief from the causes of all parasitic infections
of the skin.

On account of the distinctive therapeutic value of Johnson's Lixolene to
completely relieve all parasitic infections of the skin, we are receiving thousands
of letters from grateful people who have been cured of all types of skin
diseases as mentioned in this letter above.

Par. 4. Through the use of the statements and representations
hereinabove set forth, and other similar statements not herein set
out, all of which purport to be descriptive of respondent’s product
and its effectiveness as a remedy or cure for the various diseases,
ailments and conditions of the skin hereinbefore set out, the re-
spondent has falsely represented, directly and by inference and
implication, among other things: (1) That respondent’s product
“Johnson’s Lixolene” is a safe skin remedy, a reliable compound,
an effective antiseptic, a powerful germicide, and a competent, ade-
quate and effective remedy for the treatment and cure of eczema,
athlete’s foot, acne, ringworm, psoriasis, dandruff, poison ivy, warts,
and corns; (2) that all eczemas and other diseases of the skin are
caused by parasitic infection, and that the proper treatment for the
relief or cure thereof is the local application of a mild germicide
such as respondent’s product; (3) that respondent’s product is a
competent, adequate, and effective remedy or cure for diseases of the
scalp, such as dandruff, seborrhea, and alopecia; (4) that respond-
ent’s product gives complete relief for all parasitic infections of the
skin and scalp; and (5) that respondent is a medical doctor, and
has a recognized standing and reputation as a dermatologist and
chemist; and is peculiarly qualified by education, research and train-
ing to cure or prescribe for the various diseases of the skin and scalp.

Par. 5. The aforesaid representations, used and disseminated by
the respondent in the manner above described, are grossly exag-
gerated, misleading, and untrue, and constitute false advertisements.
The true facts are that Johnson’s Lixolene does not have any of the
qualities or achieve any of the results claimed and represented
as hereinbefore described.

Johnson’s Lixolene consists essentially of a solution of salicylic
acid in a diluted mixture of alcohols, together with a small amount
of boric acid and a trace of methyl salicylate. Insofar as their
action on the skin is concerned, these ingredients are all local ir-
ritants and mild antiseptics which may have some tendency to dis-
solve or wash away fat and greasy materials on the skin and produce
a destruction of the superficial cell layers of the skin.
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Johnson’s Lixolene is neither a safe skin remedy, a reliable com-
pound, an effective antiseptic, nor a powerful germicide. The ingre-
dients contained therein are definitely irritating and are dangerous
to use except under the direction of a competent physician. John-
son’s Lixolene is not a competent, adequate or effective remedy or cure
for eczema, acne, ringworm, psoriasis, dandruff, poison ivy, sebor-
rhea, or alopecia. All eczemas and other diseases of the skin are not
caused by parasitic infection, but many eczemas result from contact
with foods, plant pollens, or other causes. The proper treatment for
eczemas and other skin ailments is not in all cases the local application
of a mild germicide, but many cases of eczema, acne, and other
ailments of the skin must be treated by a complicated procedure
under the skillful direction of a competent physician. Respondent’s
product will not give complete relief for all parasitic infections of the
skin or scalp. Respondent is not a physician or medical doctor and has
no recognized standing or reputation as a dermatologist or chemist.
Moreover, respondent’s advertising representations as to the cause of
acne and eczemas of the skin are unscientific, false, and deceptive.
Acne is not cansed by a parasite, and bacteria do not reproduce by lay-
ing eggs, or cause skin diseases by hatching millions of germs under the
skin.

Par. 6. The use of the aforesaid false and misleading statements,
representations and advertisements by the respondent in designating
or describing his said product, Johnson’s Lixolene, and its effective-
ness in the treatment of the various diseases, ailments, and conditions
of the skin and scalp, in offering for sale and in selling his said prod-
uct, had, and now has, a tendency and capacity to mislead a sub-
stantial portion of the purchasing public into the erroneous and mis-
taken belief that all of said representations are true, and that said
product possesses the properties represented and will in truth accom-
plish the results claimed.

Par. 7. As a direct consequence of the mistaken and erroneous
beliefs induced by the acts and representations of the respondent, as
hereinabove detailed, a number of the purchasing public has pur-
chased a substantial volume of respondent’s said product, Johnson’s
Lixolene.

Par. 8. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice of the public and constitute un-
fair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.
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Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on September 9, 1939, issued, and
on October 6, 1939, served its complaint in this proceeding upon re-
spondent John C. Johnson, an individual trading as Johnson’s
Lixolene Co., charging him with the use of unfair and deceptive acts
and practices in commerce in violation of the provisions of .said act.
On October 25, 1939, the respondent filed his answer in which an-
swer he admitted all of the material allegations of fact set forth
in said complaint, and waived all intervening procedure and further
hearing as to said facts. Thereafter the proceeding regularly came
on for final hearing before the Commission on the said complaint and
the answer thereto, and the Commission having duly considered the
matter and being now fully advised in the premises finds that this
proceeding is in the interest of the public and makes this its findings
as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrarn 1. Respondent is an individual trading under the name
and style of Johnson’s Lixolene Co., with his office and principal
place of business located at 4028 Hill Crest Drive, San Diego, Calif.
Respondent is now, and for several years last past has been, engaged
in the manufacture, sale, and distribution of a medicinal preparation
known as “Johnson’s Lixolene,” which is recommended by him for
the treatment of eczema, ringworm, athlete’s foot, psoriasis, acne,
dandruff, poison ivy, warts, corns, and other diseases, ailments, and
conditions of the skin and scalp.

Par. 2. Said respondent, being engaged in business as aforesaid,
causes and has caused his said product “Johnson’s Lixolene,” when
sold, to be transported from his place of business in San Diego,
Calif., to purchasers located in States of the United States other than
the State of origin of such shipments, and in the District of Colum-
bia. There is now and has been during all the times herein men-
tioned, a course of trade in the aforementioned product sold by the
respondent in commerce between and among the various States of
the United States and in the District of Columbia.

Pag. 3. In the course and conduct of his said business, the respond-
ent has disseminated and is now disseminating, and has caused and is
now causing the dissemination of, false advertisements concerning his
said product, by United States mails, by circulars and other printed
or written matter, all of which are distributed in commerce among
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and between the various States of the United States, and by continui-
ties broadcast from radio stations which have sufficient power to, and
do, convey the programs emanating therefrom to listeners located in
various States of the United States other than the State in which said
broadcasts originate, and by other means in commerce, as “commerce”
is defined in the Fedral Trade Commission Act, for the purpose of in-
ducing, and which are likely to induce, directly or indirectly, the pur-
chase of his said product; and has disseminated and is now dissemi-
nating, and has caused and is now causing the dissemination of, false
advertisements concerning his said product, by various means, for the
purpose of inducing, and which are likely to induce, directly or in-
directly, the purchase of his said product in commerce, as “com-
merce” is defined in the Federal Trade Commission Act. Among,
and typical of the false statements and representations contained in
said advertisements, disseminated and caused to be disseminated, as
aforesaid, are the following:

Johnson's Lixolene. The Safe Skin Remedy.

A Reliable Compound, An Effective Antiseptic, A Powerful Germlclde Used
Externally for Eczema, Athlete's Foot, Acne, Ringworm, Psoriasis, Dandruft,
Poison Ivy, Warts, and Corns.

It is a well established fact that all Eczemas of the skin are caused by
parasitic infection and the proper treatment is the local application of a Real
Germicide on the skin where the disorder is present.

When these parasites get through the epidermis or outer layer of the skin,
they take up their abode in the tissues where they can get a good supply of
blood, lay their eggs, and hatch millions in just a short time.

The cause of Acne is the clogging of the pore or gland by a morbidly in-
creased discharge of sebaceous matter on the skin; this hard tallow or grease
in the gland causes it to become enlarged and inflamed, thus a portal is made
and an invitation given for the germ to enter and develop the dreaded stage
of Acne known as Acne Vulgares. Treatment to be desired for Acne in any
stage is a mild germicide applied locally, which will gently peel the epidermis
or outer skin and kill the parasite.

Johnson's Lixolene has proven to be a marvelous remedy in giving complete
relief to a great host of young people whose faces were badly marred by the
ravages of Acne.

Disenses of the Scalp—As Dandruff, Seborrhen, and Alopecia. In recent
years science has discovered that these disorders are all caused by parasites
or germs In the skin. Through years of experience as a Dermatoligist and
chemist, we are glad to offer to any who need a real remedy for dandruft,
Johnson's Lixolene.

This radio address is given by Dr. J. C. Johnson, the author of Johnson's
Lixolene, “The Safe Skin Remedy,” for the beuefit of those who are interested
In knowing of this new remedy which s offered in the drug stores for the
relief of even the most chronic cases of eczemns. This is our third time to
broadeast over this station, spreading the news about the therapeutic value
of Lixolene in giving complete relief from the causes of all parasitic infections
of the gkin.

260605m—41—vol. 30——12
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On account of the distinctive therapeutic value of Johnson’s Lixolene to
completely relieve all parasitic infections of the skin, we are receiving thou-
sands of letters from grateful people who have been cured of all types of
skin diseases as mentioned in this letter above.

Par. 4. Through the use of the statements and representations
hereinabove set forth, and other similar statements not herein set
out, all of which purport to be descriptive of respondent’s product
and its effectiveness as a remedy or cure for the various diseases,
ailments, and conditions of the skin hereinabove set out, the respond-
ent has falsely represented, directly and by inference and implication,
among other things: (1) That respondent’s product “Johnson’s
Lixolene” is a safe skin remedy, a reliable compound, an effective
antiseptic, a powerful germicide, and a competent, adequate, and
effective remedy for the treatment and cure of eczema, athlete’s foot,
acne, psoriasis, dandruff, poison ivy, warts, and corns; (2) that all
eczemas and other diseases of the skin are caused by parasitic infec-
tion, and that the proper treatment for the relief or cure thereof
is the local application of a mild germicide such as respondent’s
product; (3) that respondent’s product is a competent, adequate,
and effective remedy or cure for diseases of the scalp, such as dan-
druff, seborrhea, and alopecia; (4) that respondent’s product gives
complete relief for all parasitic infections of the skin and scalp; and
(5) that respondent is a medical doctor, and has a recognized stand-
ing and reputation as a dermatologist and chemist, and is peculiarly
qualified by education, research and training to cure or prescribe for
the various diseases of the skin and scalp.

Par. 5. The aforesaid representations, used and disseminated by
the respondent in the manner above described, are grossly exagger-
ated, misleading and untrue, and constitute false advertisements.
The true facts are that Johnson’s Lixolene does not have any of
the qualities or achieve any of the results claimed and represented
as hereinabove described.

Johnson Lixolene consists essentially of a solution of salicylic
acid in a diluted mixture of alcohols, together with a small amount
of boric acid and a trace of methyl salicylate. Insofar as their action
on the skin is concerned, these ingredients are all local irritants
and mild antiseptics which may have some tendency to dissolve or
wash away fat and greasy materials on the skin and produce a
destruction of the superficial cell layers of the skin.

Johnson’s Lixolene is neither a skin remedy nor a powerful germi-
cide. It is not a competent, adequate, or effective remedy or cure for
eczema, acne, psoriasis, dandruff, poison ivy, seborrhea, or alopecia,
and it does not have any therapeutic value in the treatment thereof
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in excess of temporarily relieving the symptom of itching due to its
mildly antiseptic and counter-irritant properties. All eczemas and
other diseases of the skin are not caused by parasitic infection, but
many eczemas of the skin are caused by allergic conditions which may
result from contact with foods, plant pollens or other causes. The
proper treatment for eczemas and other skin ailments is not in all cases
the local application of a mild germicide, but many cases of eczema,
acne and other ailments of the skin must be treated by a complicated
procedure under the skillful direction of a competent physician. Re-
spondent is not a physician or medical doctor and has no recognized
standing or reputation as a dermatologist or chemist. Respondent’s
product will not give complete relief for all parasitic infections of the
skin or scalp. Moreover, respondent’s advertising representations as
to the cause of acne and eczemas of the skin are unscientific, false, and
deceptive. Acneis not caused by a parasite, and bacteria do not repro-
duce by laying eggs, or cause skin diseases by hatching millions of
germs under the skin.

Par. 6. The use of the aforesaid false and misleading statements,
representations, and advertisements by the respondent in designating
or describing his said product, Johnson’s Lixolene, and its effective-
ness in the treatment of the various diseases, ailments, and conditions
of the skin and scalp, in offering for sale and in selling his said prod-
uct, had, and now has, a tendency and capacity to mislead a substan-
tial portion of the purchasing public into the erroneous and mistaken
belief that all of said representations are true, and that said product
possesses the properties represented and will in truth accomplish the
results claimed,

Par. 7. As a direct consequence of the mistaken and erroneous be-
liefs induced by the acts and representations of the respondent, as
hereinabove detailed, a number of the purchasing public has pur-
chased a substantial volume of respondent’s said product, Johnson’s
Lixolene,

CONCLUSION

The aforesaid acts and practices of respondent as herein found, are
all to the prejudice and injury of the public and constitute unfair and
deceptive acts and practices in commerce within the intent and mean-
ing of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

.This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, and the answer of
respondent in which answer respondent admits all the material allega-
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tions of fact set forth in said complaint and states that he waives
all intervening procedure and further hearing as to said facts and
the Commission having made its findings as to the facts and con-
clusion that said respondent has violated the provisions of the Fed-
eral Trade Commission Act.

1t is ordered, That the respondent John C. Johnson, an individual
trading as Johnson’s Lixolene Co., or trading under any other name
or names, his agents, servants, representatives, and employees, di-
rectly or through any corporate or other device, do forthwith cease
and desist from:

Disseminating or causing to be disseminated any advertisement
by means of the United States mails or in commerce, as “commerce”
is defined in the Federal Trade Commission Act, by any means, for
the purpose of inducing, or which is likely to induce, directly or
indirectly, the purchase of the medicinal preparation known as
Johnson’s Lixolene, or any other medicinal preparation composed
of substantially similar ingredients or possessing substantially simi-
lar therapeutic properties, whether sold under the same name or
under any other name or names, or disseminating or causing to be
disseminated, any advertisement by any means for the purpose of
inducing, or which is likely to induce, directly or indirectly, the
purchase in commerce, as “commerce” is defined in the Federal
Trade Commission Act, of said medicinal preparation, which adwver-
tisements represent directly or through implication:

1, That the use of respondent’s preparation is a remedy or cure
for eczema, acne, psoriasis, dandruff, poison ivy, seborrhea, or alo-
pecia, or has any therapeutic value in the treatment thereof in excess
of temporarily relieving the symptom of itching by reason of its
mildly antiseptic and counter-irritant properties.

2. That respondent’s preparation is a germicide.

3. That all eczemas or other diseases of the skin are caused by para-
sitic infection.

4. That the use of respondent’s preparation will give relief for
all parasitic infections of the skin or scalp.

5. That the proper treatment for eczema or other skin ailments is,
in all cases, the local application of a germicide.

6. That respondent is a physician or medical doctor, or that he
has any recognized standing or reputation as a dermatologist or
chemist.

It is further ordered, That the respondent shall, within 60 days
after the service upon him of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which he has complied with this order.
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I~ tHE MATTER OF

NATIONAL NUMBERING MACHINE COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED YVIOLATION
OF SUBSEC. (A) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914,
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936

Docket 3889. Complaint, Sepl. 12, 1939—Decision, Dec. 19, 1939

Where a corporation engaged in manufacture of typographic numbering machines

(a)

(v)

of five-wheel and six-wheel type for stock, and in sale, offer and distribution
of such machines to purchasers in commerce among the various States en-
gnged in substantial competition with each other in resale of said machines,
and, as engaged as aforesaid in manufacture, sale, etc.. of such machines, in
active competition with others engaged in manufacture, sale, and distribu-
tion in commerce of similar products—

Discriminated in price between dealer purchasers in active competition
with one another in resale of such machines to same prospective purchasers,
through selling to certain company 100 machines at net price of $6 per ma-
chine, while selling, at or about same time, 300 machines of like grade and
gquality at net price of $5 per machine to dealer competitor, by whom sub-
stantial number of such machines, thus purchased by it. were advertised and
resold at net price of $7.50 and $8.50 for the five-whecl and six-wheel types,
respectively; and

Discriminated in price through selling for resale its machines of like grade
and quality in quantities of five or less and at net prices varying from $6 to
$8 per machine to various other concerns, corporaticus, individuals, firms,
and partnerships competitive the one with the other;

With the result that the effect of such discriminations in price made by it as

aforesaid in sale in commerce of its said typographic numbering machines
of like grade and quality to purchasers competitive the one with the other,
had been and might be—

(1) Substantially to lessen competition with it and with favored
purchasers;

(2) To tend to create a monopoly in it and in said favored purchasers in
line of commerce in which it and favored customers engaged; and

(3) To injure, destroy or prevent competition in sale and distribution of
said typographic numbering machines between it and its competitors, and
between said favored purchasers of said machines receiving such diserimi-
natory prices and other less fuvored competing purchasers of same machines
not recelving such discriminatory prices:

Held, That said corporation discriminated in price in sale in comierce of its

said machines of like grade and quality to purchasers competitive one with
the other, in violation of provisions of subsection (a) of section 2 of the
Clayton Act, as amended.

Mr. John W. Carter, Jr. for the Commission.
Mr. Irving Fowz, of Brooklyn, N, Y., for respondent.
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COMPLAINT

The Federal Trade Commission having reason to believe that the
party respondent named in the caption above and hereinafter more
particularly described, at various times since June 19, 1936, has
violated and is now violating the provisions of subsection (a) of
section 2 of the Clayton Act, as amended by the Robinson-Patman
Act, approved June 19, 1936 (U. S. C. title 15, sec. 13), issues its
complaint stating its charges with respect thereto as follows:

ParacrapH 1. Respondent, National Numbering Machine Co., Inc.,
is a corporation organized and existing under and by virtue of the
laws of the State of New York, with its office and place of business
at 1 Beekman Street, New York, N. Y. Said respondent was incor-
porated in 1936 and from that time up to June 1938, manufactured
special made-to-order typographic numbering machines, Thereafter
respondent commenced the production of typographic numbering
machines for stock. Respondent sells and distributes such machines
in commerce between and among the various States of the United
States causing said machines to be shipped and transported from
their place of manufacture in New York, N. Y., to purchasers thereof
located in the various States of the United States.

Par. 2. For more than 25 years prior to June 1938, typographic
numbering machines were manufactured, sold, and distributed in
the United States by 4 producers, all located in New York City.
Two of such producers sell and distribute their machines at list
prices of $12 per machine for the 5-wheel type and $14 per machine
for the 6-wheel type. The other 2 sell and distribute their-machines
at list prices of $13 for the 5-wheel type and $15 for the 6-wheel
type. All of said machines are sold and distributed to dealers at
a functional discount of 3314 percent from list price and are sold
and distributed to users at a discount from list price of 5 percent
on purchases of 6 to 11 machines, 10 percent on purchases of 12
to 24 machines, 15 percent on purchases of 25 to 49 machines, and
20 percent on purchases of 50 machines or more.

Par.3. In June 1938, respondent began the manufacture, sale,
and distribution of stock typographic numbering machines at list
prices of $13 for the 5-wheel type and $15 for the 6-wheel type per
machine. Several months after June 1938, however, respondent in
an effort to compete more effectively with the better-known machines
of its older and better established competitors reduced its list prices
thereon to $11 for the 5-wheel type and $18 for the 6-wheel type
and offered discounts to the trade generally from said list prices
of 35 percent on purchases of 6 to 12 machines, 40 percent on pur-
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chases of 12 to 25 machines, 40 percent plus 5 percent on purchases
of 25 to 100 machines and special discounts on purchases of 100
machines or more.

Par. 4. In the course and conduct of its business as aforesaid, re-
spondent is now and during the time herein mentioned has been in sub-
stantial competition with other corporations, individuals, partnerships,
and firms engaged in the business of manufacturing, selling, and dis-
tributing typographic numbering machines in commerce between and
among the various States of the United States.

Par. 5. In the course and conduct of its business as above described,
respondent has discriminated in price and is now discriminating in
price between different purchasers buying typographical numbering
machines of like grade and quality for resale to dealers and users by
giving and allowing to some of its purchasers of said machines lower
prices than those given or allowed to other of its purchasers competi-
tively engaged one with the other in the resale of the said machines to
dealers and ultimate users within the United States. Respondent, since
June 1938, sold 300 of said machines of both the 5- and 6-wheel type to
the Craftsmen Machinery Co. of Boston, Mass., at a net price of $5 per
machine and at or about the same time has sold 100 machines of like
grade and quality to the American Wood Type Manufacturing Co. of
New York City at a net price of $6 per machine, both of which con-
cerns are dealers in said machines and are in active competition one with
the other for the resale of said machines to the same prospective pur-
chasers. The Craftsmen Machinery Co. has advertised and resold a
substantial number of the machines so purchased at unit prices of $7.50
for the 5-wheel type and $8.50 for the 6-wheel type. The respondent
has likewise, since June 1938, sold for resale machines of like grade and
quality in quantities of 5 or less to various other concerns, corporations,
individuals, firms, and partnerships at net prices varying from $6 to $8
per machine,

Par. 6. The general effect of said discriminations in price made by
said respondent as above set out has been and may be substantially to
lessen competition with respondent and with the favored purchasers;
to tend to create a monopoly in respondent and in said favored pur-
chasers in the line of commerce in which said respondent and said
favored purchasers are engaged ; to injure, destroy, or prevent competi-
tion in the sale and distribution of said typographic numbering ma-
chines between respondent and its competitors and between the said
favored purchasers of said machines receiving such discriminatory
prices and other less favored competing purchasers of the same
machines not receiving said discriminatory prices.
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Par. 7. The foregoing alleged acts of said respondent are in viola-
tion of section 2 (a) of the Clayton Act, as amended by the Robinson-
Patman Act,approved June 19,1936 (U.S. C., title 15, sec. 13).

Rerort, FixpiNes As 7o THE Facts, AND ORDER

Pursuant to the provisions of an act of Congress entitled “An Act
to supplement existing laws against unlawful restraints and monopo-
lies and for other purposes,” approved October 15, 1914 (The Clay-
ton Act), as amended by the Robinson-Patman Act, approved June
19, 1936 (title 15, sec. 13), the Federal Trade Commission on the 12th
day of September 1939, issued and thereafter served its complaint
in this proceeding upon the respondent, National Numbering Machine
Co., Inc., a corporation, charging it, the aforesaid corporation, with
violating the previsions of section 2 of the Clayton Act as amended,
by the Robinson-Patman Anti-discrimination Act approved June 19,
1936, (U. S. C. title 15, sec. 13).

After the issuance and service of the said complaint, the said re-
spondent, National Numbering Machine Co., Inc., by its attorney
Irvin Fox, filed a request with the Commission seeking an extension
of time within which to file the answer of respondent. By an order
entered on the 28th day of October 1939, the Commission extended
such time from October 3, 1939, to October 30, 1939. On October 4,
1939, the said respondent, National Numbering Machine Co., Inc., by
its attorney Irvin Fox, filed its answer admitting all the material
allegations of fact set forth in said complaint and waiving all inter-
vening procedure and further hearings as to the said facts.

Thereafter the proceeding regularly came on for final hearing be-
fore the Commission on the complaint filed and served as aforesaid,
the motion to extend time for filing answer, the order extending said
time, the answer of respondent admitting all the material allegations
of fact in said complaint, the waiver, by the respondent, of all inter-
vening procedure and further hearing, and the Commission now hav-
ing duly considered the record and being fully advised in the
premises, makes this its findings as to the facts and from these facts
draws the conclusion hereinafter set out.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, National Numbering Machine Co., Inc.,
is a corporation organized under the laws of the State of New York,
with its principal office and place of business located at 1 Beekman
Street, in the city of New York, N. Y., and until June 1938, was en-



NATIONAL NUMBERING MACHINE CO., INC. 143
139 Findings

gaged in the manufacture of special made-to-order typographic
numbering machines.

Since June 1938, the said respondent has been, and now is, engaged
in the city of New York in the manufacturing of typographic num-
bering machines of the five-wheel and six-wheel type for stock, and
1n the sale, offering for sale, selling, and distribution of such machines
to purchasers in commerce between and among the various States of
the United States. In the course of its business respondent causes
said machines when sold, to be shipped and transported from its
principal place of business in the State of New York to purchasers
thereof in the State of New York and in the various States of the
United States.

In so carrying on its business as aforesaid, respondent has been,
and now is, engaged in active competition with other corporations,
individuals, partnerships, and firms engaged in the manufacture
of typographic numbering machines and in the sale and distribution
thereof in commerce between and among the various States of the
United States; and the purchasers of said machines manufactured
and sold by respondent as aforesaid, in the course of their business
in reselling said machines, have been for several years last past, and
are now, in substantial competition with each other.

Par. 2. The Craftsman Machinery Co. of Boston, Mass., and the
American Woodtype Manufacturing Co. of New York City are
dealers in typographic numbering machines and are in active com-
petition one with the other in the resale of such machines to the
same prospective purchasers. Respondent sold to American Wood-
type Manufacturing Co. of New York City 100 machines at a net
price of $6 per machine, and at or about the same time sold to the
Craftsman Machinery Co. of Boston, Mass., 300 machines of like
grade and quality at a net price of $5 per machine. The Craftsman
Machinery Co. of Boston, Mass., advertised and has resold a sub-
stantial number of the machines, purchased as aforesaid, to users
at a net price of $7.50 and $8.50 for the 5-wheel and 6-wheel type
respectively.

The respondent has likewise since June 1938, sold for resale its
machines of like grade and quality, in quantities of five or less, to
various other concerns, corporations, individuals, firms, and partner-
ships, competitive the one with the other, at net prices varying from
$6.00 to $8.00 per machine.

The different prices as found and set out herein amount to, and
are, discriminations in price in commerce between purchasers of
respondent’s typographic numbering machines.
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Par. 3. The Commission finds that the discriminations in price
made by respondent, as aforesaid, in the sale in commerce of its
typographic numbering machines of like grade and quality to pur-
chasers competitive the one with the other, has been, and may be,

(2) Substantially to lessen competition with respondent and with
the favored purchasers.

(b) To tend to create a monopoly in respondent and in said fa-
vored purchasers in the line of commerce in which said respondent
and in which favored customers engage.

(¢) To injure, destroy or prevent competition in the sale and dis-
tribution of said typographic numbering machines between respond-
ent and its competitors and between said favored purchasers of said
machines receiving such discriminatory prices and other less favored
competing purchasers of the same machines not receiving such dis-
criminatory prices.

CONCLUSION

The Commission therefore concludes that the respondent, National
Numbering Machine Co., Inc., has discriminated in price in the sale
in commerce of its typographic numbering machines of like grade
and quality to purchasers, competitive one with the other, as herein-
above set out, in violation of the provisions of subsection (a) Section
2 of the Clayton Act as amended by the Robinson-Patman Act, ap-
proved June 19, 1936, (U. S. C. title 15, sec. 13).

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer filed by
respondent, National Numbering Machine Co., Inc., admitting the
material allegations of fact in the complaint to be true, and waiving
all intervening procedure and further hearing as to the said facts,
and the Commission having made its findings as to the facts and
its conclusion drawn therefrom, which findings and conclusion are
hereby made a part hereof, that said respondent has violated the
provisions of an Act of Congress entitled “An act to supplement
existing laws against unlawful restraints and monopolies and for
other purposes” approved October 15, 1914, as amended by the
Robinson-Patman Act approved June 19, 1936, (U. S. C. title 15,
sec. 13).

It is ordered, That respondent, National Numbering Machine Co.,
Inc., and its successors, together with its respective officers, directors,
representatives, agents, and employees, in the sale of respondent’s
typographic numbering machines of like grade and quality sold for
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use, consumption, or resale within the United States, do forthwith
cease and desist from:

(@) Discriminating in price, either directly or indirectly, between
the Craftsman Machinery Co. and the American Woodtype Manu-
facturing Co., and, where either or any of the sales are in interstate
commerce, between other purchasers competitively engaged one with
the other in the resale of such machines, by selling such typographic
numbering machines to such customers at the different prices set
forth in paragraph 2 of the aforesaid findings as to the facts and
conclusion.

(b) Discriminating in price, where either or any of the sales are
in interstate commerce, between different purchasers competitively
engaged in the resale of its typographic numbering machines by
means of price differences substantially similar to the price dif-
ferences set forth in paragraph 2 of the aforesaid findings as to
the facts and conclusion unless the differences between the prices
paid by such purchasers make only due allowance for differences
in the cost of manufacture, sale, or delivery resulting from the
differing methods or quantities in which such machines are to such
purchasers sold or delivered.

It is further ordered, That the respondent, the National Number-
ing Machine Co., Inc., a corporation, shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with the order to cease and desist hereinabove set forth.
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Ix THE MATTER OF

W. H. SNYDER, R. P. SNYDER AND ROGER N. SNYDER,
DOING BUSINESS AS W. H. SNYDER & SONS

MODIFIED CEASE AND DESIST ORDER
Docket 1}41. Order, Dec. 20, 1939

Order, in response to motion, modifying cease and desist ordet of March 8,
1932, 16 F. T. C. 59, so as to require respondents, thelr agents, etc., in
connectlon with offer, etc., in commerce, of cigars, to cease and desist
from using word “Havana” or other words, etec., indicative of Cuban origin,
etc., to describe, ete., cigars not made from tobacco grown on island of
Cuba, as in said order set forth.

My, Marshall Morgan for the Commission.

Mopiriep Orper 10 Crase anNp Desist, Etc.

This matter coming on to be heard by the Commission upon
the motion of the Chief Counsel for the Commission, filed November
1, 1939, that the Commission modify the order to cease and desist
as entered herein on March 3, 1932, and it appearing that notice
that said motion would be heard by the Commission on November
15, 1939, was duly served upon respondents, and it further appear-
ing that respondents herein have not been engaged in the manufac-
ture of cigars under the brand names “Havana Fruit” and “Havana
Velvet,” respectively, since the year 1933, and that said respondents
have no intention of resuming the manufacture and sale of cigars
under such brand names, and the Commission having duly consid-
ered the said motion and the record herein, and being now fully
advised in the premises.

1t is ordered, That the motion to modify the order to cease and
desist issued herein on March 3, 1932, be, and the same hereby is,
granted in all respects except for the period of time within which
said respondents are directed to file a report of compliance with
the terms of this order.

It is further ordered, That the order to cease and desist issued
herein on March 3, 1932, be, and the same hereby is, modified so as
to read as follows:

This proceeding having been heard by the Federal Trade Commis-
sion upon the entire record, including the complaint of the Commis-
sion, and the answer of the respondents thereto, the stipulation as to
the facts agreed upon and approved; and the Commission having
made its findings as to the facts and its conclusion that said respond-

2
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ents have violated the provisions of section 5 of the act of Congress
approved September 26, 1914, entitled “An Act to create a Federal
Trade Commission, to define its powers and duties, and for other
purposes.”

It is now ordered, That W. H. Snyder, R. P. Snyder, and Roger
N. Snyder, partners, doing business under the trade name and style
W. H. Snyder & Sons, and each of them, their agents, individual or
corporate, representatives, servants, employees, and successors in busi-
ness, in connection with the offering for sale, sale, and distribution of
cigars in commerce, as commerce is defined in the Federal Trade
Commission Act, do cease and desist from:

Using the word “Havana” or any other word or words, terms, or
picturizations indicative of Cuban origin or descriptive of Cuba,
alone or in conjunction with any other word or words, to describe,
designate, or in any way to refer to cigars which are not made from
tobacco grown on the island of Cuba.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.
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I~ tue MATTER OF

JOHN C. HERMAN AND EDWIN S. HERMAN, DOING
BUSINESS AS JOHN C. HERMAN & COMPANY

MODIFIED CEASE AND DESIST ORDER
Docket 1}43. Order, Dec. 20, 1939

Order, in response to motion, modifying cease and desist order of February 27,
1932, 18 F. T. C. 42, so as to require respondents, thelr agents, etc., in con-
nection with offer, etc., in commerce, of cigars, to cease and desist from
using word “Havana” or other words, ete,, indicative of Cuban origin, ete,
to describe, etc., cigars not made of tobacco grown on island of Cuba, as
in said order set forth.

Mr. Marshall Morgan for the Commission.

Mobrrrep OrpEr 10 CeASE AND DEsist, Erc.

This matter coming on to be heard by the Commission upon the
motion of the Chief Counsel for the Commission, filed November 1,
1939, that the Commission modify the order to cease and desist
entered herein on February 27, 1932, and it appearing that notice that
said motion would be heard by the Commission on November 15,
1939, was duly served upon respondents, and it further appearing that
respondents herein have not used or employed the label or brand
“Havana Darts” in connection with the manufacture and sale of
cigars since 1932, and that said respondents have no intention of
resuming the manufacture and sale of cigars under said brand name,
and the Commission having duly considered the said motion and the
record herein, and being now fully advised in the premises.

It i3 ordered, That the motion to modify the order to cease and
desist issued herein on February 27, 1932, be, and the same hereby is,
granted in all respects except for the period of time within which
said respondents are directed to file a report of compliance with the
terms of this order.

It is further ordered, That the order to cease and desist issued
herein on February 27, 1932, be, and the same hereby is, modified so
as to read as follows:

This proceeding having been heard by the Federal Trade Com-
mission upon the entire record, including the complaint of the Com-
mission and the answer of the respondents thereto, agreed upon and
approved, in which said answer the said respondents stated that they
desired to waive hearing on the charges set forth in said complaint,
refrained from contesting the proceeding and thereby consented
that the Commission might make, enter and serve upon them an
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order to cease and desist from the violations of the law alleged in
the complaint; and the Commission having concluded that said
respondents have violated the provisions of the Federal Trade Com-
mission Act;

It is now ordered, That John C. Herman and Edwin S. Herman,
partners, doing business under the trade name and style of John C.
Herman & Co., and each of them, their agents, individual or corpo-
rate, representatives, servants, employees, and successors in business,
in connection with the offering for sale, sale and distribution of
cigars in commerce, as commerce is defined in the Federal Trade
Commission Act, do cease and desist from;

Using the word “Havana” or any other word or words, terms, or
picturizations indicative of Cuban origin or descriptive of Cuba,
alone or in conjunction with any other word or words, to describe,
designate, or in any way to refer to cigars which are not made of
tobacco grown on the island of Cuba.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF

FLECK CIGAR COMPANY
MODIFIED CEASE AND DESIST ORDER

Docket 1453. Order, Dec. 20, 1939

Qrder, in response to motion, modifying cease and desist order of January 23,
1933, 17 F. T. C. 197, so as to require respondent, its agents, ete.,, in con-
nection with offer, ete., in commerce, of cigars, to cease and desist from
using word “Cuba” or other words, ete, indicative of Cuban origin,
ete.,, to describe, ete., cigars not made from tobacco grown on island of
Cuba, as in said order set forth.

Mr. Marshall Morgan for the Commission.

Mobiriep Orper To CEASE AND DEstsT, ETo.

This matter coming on to be heard by the Commission upon the
motion of the Chief Counsel for the Commission, filed November 1,
1939, that the Commission modify the order to cease and desist as
entered herein on January 23, 1933, and it appearing that notice
that said motion would be heard by the Commission on November 15,
1939, was duly served upon respondent, and it further appearing
that respondent herein abandoned the operation of its business on
June 30, 1935, since which date it has been in process of liquida-
tion, and the Commission having duly considered the said motion
and the record herein, and being now fully advised in the premises.

It is ordered, That the motion to modify the order to cease and
desist herein as issued on January 23, 1933, be, and the same hereby
is, granted in all respects except for the period of time within which
said respondent is directed to file a report of compliance with the
terms of this order.

It is further ordered, That the order to cease and desist issued
herein on January 23, 1933, be, and the same hereby is, modified so
as to read as follows:

This proceeding having been heard by the Federal Trade Commis-
sion upon the entire record, including the complaint of the Commis-
sion, and the answer of the respondent, thereto, agreed upon and
approved, in which said answer the said respondent stated that it
desired to waive hearing on the charges set forth in said complaint
and not to contest the proceeding, and thereby consented that the
Commission might make, enter and serve upon it an order to cease
and desist from the violations of the law alleged in the complaint;
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and the Commission having concluded that said respondent has
violated the provisions of the Federal Trads Commission Act.

It is now ordered, That Fleck Cigar Co., a corporation, its agents,
individual or corporate, representatives, servants, employees, and suc-
cessors in business, in connection with the offering for sale, sale, and
distribution of cigars in commerce, as commerce is defined in the
Federal Trade Commission Act, do cease and desist from:

Using the word “Cuba” or any other word or words, terms, or
picturizations indicative of Cuban origin or descriptive of Cuba,
alone or in conjunction with any other word or words, to describe,
designate, or in any way to refer to cigars which are not made from
tobacco grown on the island of Cuba.

It i3 further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and formn in which it
has complied with this order.

260805m—-q41~-vol. 30——13
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IN THE MATTER OF

JOHN F. REICHARD, TRADING AS MANCHESTER CIGAR
COMPANY

MODIFIED CEASE AND DESIST ORDER
Docket 1459. Order, Dec. 20, 1939.

Order, in response to motion, modifying - cease and desist order of March 12,
1932, 16 F. T. C. 77, =0 as to require respondent, his agents, etc.,, in connec-
tion with offer, etc., in commerce, of cigars, to cease and desist from using
word “Havana™ or other words, etc., indicative of Cuban origin, ete., to
describe, etc., cigars not made from tobacco grown on island of Cuba, as in
said order set forth.

Mr, Marshall Morgan for the Commission.

Mopiriep Orber 10 CEASE AND DESIsT, ETC.

This matter coming on to be heard by the Commission upon the motion
of the Chief Counsel for the Commission, filed November 1, 1939, that
the Commission modify the order to cease and desist as entered herein
on March 12, 1932, and it appearing that notice that said motion would
be heard by the Commission on November 15, 1939, was duly served
upon respondent, and it further appearing that said respondent, for-
merly trading as Manchester Cigar Co., has not been engaged in the
business of manufacturing cigars for a period of ten years last past,
and the Commission having duly considered the said motion and the
record herein, and being now fully advised in the premises.

It is ordered, That the motion to modify the order to cease and desist
as issued herein on March 12, 1932, be, and the same hereby is, granted
in all respects except for the period of time within which said respond-
ent is directed to file a report of compliance with the terms of this order.

It i3 further ordered, That the order to cease and desist issued herein
on March 12, 1932, be, and the same hereby is, modified so as to read as
follows:

This proceeding having been heard by the Federal Trade Commission
upon the entire record, including the complaint of the Commission, and
the answer of the respondent thereto, in which said answer the respond-
ent stated that he desired to waive hearing on the charges set forth in
said complaint, that he refrained from contesting the proceeding and
thereby consented that the Commission might make, enter and serve
upon him an order to cease and desist from the violations of the law
alleged in the complaint, and requested the Commission to proceed to
final disposition of the matter upon such answer pursuant to the Com-
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mission’s rules of practice, and without further hearings, said answer
being agreed upon and approved; and the Commission having con-
cluded that the said respondent has violated the provisions of section 5
of the act of Congress approved September 26, 1914, entitled “An act
to create a Federal Trade Commission, to define its powers and duties,
and for other purposes.”

It s now ordered, That John F. Reichard, trading as Manchester
Cigar Co., his agents, individual or corporate, representatives, serv-
ants, employees, and successors in business, in connection with the
offering for sale, sale and distribution of cigars in commerce, as com-
merce is defined in the Federal Trade Commission Act, do cease and
desist from:

Using the word “Havana” or any other word or words, terms, or pic-
turizations indicative of Cuban origin or descriptive of Cuba, alone or
in conjunction with any other word or words, to describe, designate, or
in any way to refer to cigars which are not made from tobacco grown
on the island of Cuba.

1t is further ordered, That the respondent shall, within 60 days after
service upon him of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which he has
complied with this order.
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IN THE MATTER OF

HERBERT L. SMITH

MODIFIED CEASE AND DESIST ORDER
Docket 1467. Order, Dec. 20, 1939

Order, in response to motion, modifylng cease and desist order of March 14,
1932, 16 ¥. T. C. 89, so as to require respondent, his agents, ete., in con-
nection with offer, ete.,, in commerce, of cigars, to cease and desist from
using word “Havana” or other words, ete., indicative of Cuban origin, ete.,
to describe, ete., cigars not made from tobacco grown on island of Cuba,
as in said order set forth.

Mr. Marshall Morgan for the Commission.
Mr. L. A. Spiess, of Washington, D. C., for respondent.

Moprriep OrpEr 170 CEASE AND Drsist, Erc.

This matter coming on to be heard by the Commission upon the
motion of the Chief Counsel for the Commission, filed November 1,
1939, that the Commission modify the order to cease and desist
entered herein on March 14, 1932, and it appearing that notice that
said motion would be heard by the Commission on November 15,
1939, was duly served upon respondent, and that respondent there-
upon appeared by counsel on November 15, 1939, and was duly heard
by the Commission upon said motion, together with the Chief
Counsel for the Commission, and the Commission having duly con-
sidered the said motion, including argument of counsel, and the
record herein, and being now fully advised in the premises.

1t is ordered, That the motion to modify the order to cease and
desist issued herein on March 14, 1932, be, and the same hereby is,
granted in all respects.

It is further ordered, That the order to cease and desist issued
herein on March 14, 1932, be, and the same hereby is, modified so as
to read as follows:

This proceeding having been heard by the Federal Trade Com-
mission upon the entire record, including the complaint of the
Commission, and the answer of the respondent thereto, the stipula-
tion as to the facts agreed upon and approved; and the Commission
having made its findings as to the facts and its conclusion that said
respondent has been, and is, violating the provisions of section 5
of the act of Congress approved September 26, 1914, entitled “An
act to create a Federal Trade Commission, to define its powers and
duties, and for other purposes.”
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It is now ordered, That Herbert L. Smith, his agents, individual
or corporate, representatives, servants, employees, and successors
in business on and after 2 years and 30 days from August 10, 1939,
in connection with the offering for sale, sale, and distribution of
cigars in commerce, as commerce is defined in the Federal Trade
Commission Act, do cease and desist from:

Using the word “Havana” or any other word or words, terms, or
picturizations indicative of Cuban origin or descriptive of Cuba,
alone or in conjunction with any other word or words, to describe,
designate, or in any way to refer to cigars which are not made from
tobacco grown on the island of Cuba.

It s further ordered, That within the period of 2 years and 30
days from August 10, 1939, the respondent Herbert L. Smith, be and
is hereby directed and ordered to file with.the Federal Trade Com-
mission a report in writing setting forth with particularity the
manner in which he has complied with the terms of this order.
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IN THE MATTER OF

YARDLEY OF LONDON, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 2330. Complaint, Mar. 15, 1935—Decision, Dec. 20, 1939

Where a domestic corporation, subsidiary of an English concern of London,

(a)

(b

—

(c)

engaged at its place of business in the United States in mixing, compound-
ing, and manufacturing, among other toilet requisites, cosmetics and
products, soaps, perfumes, powders, bath salts, facial creams, brilliantines,
and after-shaving lotions, from such domestic products, as case might be,
as alcohol, distilled water, mineral oil, borax, waxes, glycerin, menthol
crystals, salt crystals, rpagnesium, and petroleum Jelly, and from such
imported products as perfume concentrates, milling chips or ribbons, im-
ported waxes and others, and in sale and distribution of its various prod-
ucts from its place of business to retail dealer purchasers at various
points in the several States and in the District of Columbia, in substantial
competition with others engaged in sale and distribution of like and similar
products in commerce as aforesald—

Represented, in wndvertisements in newspapers and other publications
circulating among the various States and In said District, and on labels
as below set forth and otherwise, that said products were English and
imported, through use of words “London,” “English,” or “Old English,”
and other words, depictions, ete.. indicative of English origin, and made
use of such terms and phrases as “33 Old Bond Street,” “Straight from
Bond Street” and word “London™ as part of its corporate pame, in con-
nection with offer of said various products;

Made use of labels which were identical with those used by the parent
company in England, and there made, for its perfumes compounded in
this country, from London perfume concentrates, domestic alcohol and
distilled water, and placed in bottles made, in some instances, in the
United States from English molds and designs, and which consisted of
old English print depicting vendors of lavender flowers in ILondon in
the 1770's, and bore inscription *“yarpLEY'S oLp English LAVENDER—Yard-
ley & Company, Ltd., London—Est. 1770,” and sold its said perfume, thus
bottled and labeled, in containers bearing the same Imprint and words
“yARrpLEY Old English raveENper—33 Old Bond Street, London,” ; and

Made use of such words as “English,” “Old English,” “33 Old Bond
Street, London,” in describing its Complexion Cream and other products
made as above set forth, and made use of label substantlally identical
with that employed on its perfume, as above described, on its bath salts
together with words “varoLEY London,” and set forth on boxes in which
bottles of its said salts, thus labeled, were packed, words “YARDLEY LAVEN-
DER BATH SALTS—Established in England in 1770, together with designa-
tlon or reproduction on top of each box of Royal Coat of Arms with
familiar lion and unicorn, and legend, underneath, “By Appointment to
H. M. The Queen—YARDLEY—33 Old Bond Street, London”;
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Notwithstanding fact perfumes and other products thus referred to, desig-
nated and labeled, were mixed and compounded, as above set forth, in
this country from domestic and imported Ingredients, and did not originate
a9 finished products in London, or England;

With tendency and capacity to mislead and deceive a substantial part of the
purchasing and consuming public into the erroneous and mistaken belief
that all of said products were made and compounded into the flnished
or completed product in England, and then imported into the United
States, and, as such, decidedly preferred by some members of purchasing
public over similar and less expensive articles of domestic manufacture by
reason of widespread popularity and demand long enjoyed by toilet requi-
sites made or compounded in England or France, and superiority thereof,
as believed by many, in quality and other desirable characteristics over
similar articles made or compounded in the United States; and

With result that purchasing and consuming public bought substantial portion
of its sald products as and for those made and compounded in England,
and trade was thereby unfairly diverted to it from its competitors en-
gaged in manufacture, sale, and distribution, or in sale and distribution,
of toilet requisites, including perfumes, cosmetics, bath salts, after-shaving
lotions, brilllantines and facial ereams, and who truthfully represent the
country wherein their products are made or compounded; to the sub-
stantial injury of competition in commerce:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice of the public and comp:titors, and constituted unfair
methods of competition in commerce.

Before Mr, Edward M. Averidl, Mr. John J. Keenan, and Mr,
Robert 8. Hall, trial examiners.

My, John W. Hilldrop and Mr. Morton Nesmith for the Com-
mission.

Townsend & Lewis, of New York City, for respondent.

CoMPLAINT

Pursuant to the provisions of an act of Congress, approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission having reason to believe that Yardley of London,
Inc., a corporation, hereinafter referred to as respondent, has been
and is using unfair methods of competition in commerce as “com-
merce” is defined in said act of Congress, and it appearing to
said Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracraru 1. Respondent, Yardley of London, Inc., is a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of New Jersey, with its principal place of busi-
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ness located at Union City, in the State of New Jersey. It is now
and, for a number of years last past, has been engaged as a subsidi-
ary of Yardley and Co., Litd., of London, England, in the importa-
tion, mixing, compounding, and manufacturing of toilet requisites,
including soaps, powders, perfumes, cosmetics, and other products,
and in the sale and distribution of said products in commerce between
and among various States of the United States. It causes and has
caused said products, when sold, to be shipped from its place of busi-
ness in the State of New Jersey to purchasers thereof located in a
State or States other than the State of New Jersey. In the course
and conduct of its business, Yardley of London, Inc., was at all
times herein referred to in competition with other corporations, indi-
viduals, firms, and partnerships likewise engaged in the sale and
distribution in interstate commerce of similar products.

Par. 2. In the course and conduct of its business as described in
paragraph 1 hereof, Yardley of London, Inc., caused advertisements
and advertising matter to be inserted in newspapers and other publica-
tions having interstate circulation and wherein appeared the following
statements which were published and circulated in the various States
of the United States of America: “World-wide Christmas Broadcast
from 33 Old Bond Street” and “Each year from Yardley House in
London, thousands of gifts go out to the four corners of the earth.” In
the said advertisements certain articles of merchandise which respond-
ent ships and distributes to and into various of the States of the United
States of America from its place of business in the State of New Jersey,
were referred to in said advertisements as “Yardley’s English Laven-
der,” “Yardley’s Famous English Lavender Soap,” “English Lavender,”
“Yardley’s English Lavender Bath Salts.” In said advertisements so
published as aforesaid, an invitation was extended by respondent to the
retailers thereof to “give yourself an English complexion,” and in said
advertisements the following statements were made : “Those marvelous
English complexions you’ll see at the Embassy Club in London—almost
anywhere in Mayfair—haven’t just happened that way. English
women take care of their complexions * * *” Respondent,in an-
nouncing the opening of a certain retail shop by it which it maintains
at 620 Fifth Avenue, New York City, in which it sells the articles of
merchandise it manufactures at its place of business in New Jersey
and ships to said shop at 620 Fifth Avenue in the city of New York,
N. Y., in interstate commerce, caused the following advertisements to
be inserted in newspapers having an interstate circulation and which
were published and distributed in various of the States of the United
States of America: “Straight from Bond Street and fragrant with
English Lavender.” “From their shop in Bond Street, London, Yard-
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ley has brought gifts of dignity and charm to you.” “Christmas with
all the charm of Old England.” “Yardley of London.” “Cosmetics
imported from Bond Street.” “We are constantly in receipt of bulk
shipments from our factories in England”; when in truth and in fact,
the said products so advertised and shipped in interstate commerce as
aforesaid or a large portion thereof were not manufactured, mixed,
branded, or compounded into the finished product in England and were
not imported into the United States of America as finished products
from England, but were products composed of ingredients which
though imported from England, were mixed or compounded into the
finished product in the United States of America; or were products,
some of the ingredients of which were obtained from or through Yard-
ley and Company, Litd., London, England, and thereafter mixed or com-
pounded in the United States of America with ingredients of domestic
production to form the finished product.

Par. 3. There is a preference on the part of certain of the buying
public for goods, wares, and merchandise which are manufactured in
foreign countries and imported into the United States of America,
and such goods so manufactured and imported command and bring
from the said section of the public a higher price in the markets of
the United States of America than domestic goods, wares, and mer-
chandise of the same nature and description. The advertising and
the labeling of its goods, wares, and merchandise by respondent in
manner and form as hereinbefore set out have a capacity to mislead .
and deceive the purchasing public by creating the impression and be-
lief that the products advertised and offered for sale by respondent
in interstate commerce as aforesaid are all manufactured in England
and imported to America, which has the tendency and capacity to
divert trade to respondent from the competitors of respondent who
actually import similar goods, wares and merchandise which are
manufactured in foreign countries, into the United States for sale to
the buying public and from those competitors of respondent who
manufacture and sell in interstate commerce similar goods, wares
and merchandise to those sold in interstate commerce by respondent
but who truthfully represent same to be manufactured in the United
States instead of foreign countries.

Par. 4. Wherefore, the above alleged acts and things done by
respondent are to the prejudice of the public and respondent’s com-
petitors and constitute unfair methods of competition in interstate
commerce within the intent and meaning of section 5 of an act of
Congress entitled “An Act to create a Federal Trade Commission, to
define its powers and duties, and for other purposes,” approved
September 26, 1914.
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Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on March 15, 1935, issued, and on
March 16, 1935, served its complaint in this proceeding upon the
respondent, Yardley of London, Inc., charging it with the use of
unfair methods of competition in commerce in violation of the pro-
visions of said act. After the .issuance of said complaint and the
filing of respondent’s answer thereto, testimony and other evidence in
support of the allegations of said complaint were introduced by John
W. Hilldrop and Morton Nesmith, attorneys for the Commission,
and in opposition to the allegations of the complaint by Dallas S.
Townsend, attorney for the respondent, before Edward M. Averill,
John J. Keenan and Robert S. Hall, examiners of the Commission
theretofore duly designated by it, and said testimony and other evi-
dence were duly recorded and filed in the office of the Commission.
Thereafter, the proceeding regularly came on for final hearing before
the Commission on said complaint, the answer thereto, testimony and
other evidence, briefs in support of the complaint and in opposition
thereto, and the oral arguments of Morton Nesmith and Dallas S.
Townsend ; and the Commission, having duly considered the matter,
and being now fully advised in the premises, finds that this proceed-
ing is in the interest of the public and makes its findings as to the
facts and its conclusion drawn therefrom. '

FINDINGS A8 TO THE FACTS

ParacrarH 1. Respondent, Yardley of London, Inc., is a New
Jersey corporation. Its plant and principal place of business is
located in Union City, N. J. It also maintains a retail shop at 620
Fifth Avenue, New York, N. Y. Respondent is now, and for some
time last past has been, a subsidiary of Yardley and Co., Ltd. of
London, England. Respondent is now, and for several years last
past has been, engaged in the mixing, compounding, and manufac-
turing of toilet requisites and cosmetics, including soaps, perfumes,
powders, bath salts, facial creams, brilliantines, after shaving lotions,
and other products, and in the sale and distribution thereof in com-
merce between and among the various States of the United States
and in the District of Columbia.

In the course and conduct of its business, the respondent offers
for sale and sells its products in commerce as aforesaid to retail
dealers purchasing said products for resale. When the products are
so sold, the respondent causes them to be transported from its place
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of business in the State of New Jersey to the purchasers thereof
located at various points in the several States of the United States
and in the District of Columbia. Respondent maintains, and for
some time past has maintained, a course of trade in its products in
commerce between and among the several States of the United States
and in the District of Columbia.

Par. 2. In the course and conduct of its business, respondent is,
and has been for some time past, engaged in substantial competition
with other corporations and with partnerships, firms, and individuals
engaged in the sale and distribution of like and similar products in
commerce between and among the several States of the United States
and in the District of Columbia.

Par. 3. Respondent in the course of its business has caused certain
representations to be made with respect to its preparations through
advertisements inserted in newspapers and other publications having
a circulation between and among the various States of the United
States and in the District of Columbia. Typical of said representa-
tions are the following:

World-wide Christmas broadcast from 33 Old Bond Street.

Each year from Yardley House in London, thousands of gifts go out to-
the four corners of the earth.

Give yourself an English complexion.

Those marvelous English complexions you'll see at the Embassy Club in
London—almost anywhere in Mayfair—haven’t just happened that way. English
women take care of their complexions * * ¥,

Straight from Bond Street and fragrant with English Lavender.

From their shop in Bond Street, Yardley has brought gifts of dignity and
charm to you.

Christmas with all the charm of Old England.

Yardley of London.

Cosmetics imported from Bond Street.

In said advertisements, on the labels used for the products herein-
after referred to, and in other ways, the respondent has described and
referred to all of said products as being English and as being
imported products. Some of said products are specifically designated
as follows:

Yardley's English Lavender.

Yardley’s Famous English Lavender Soap.

English Lavender, and

Yardley's English Lavender Bath Salts.

Par. 4. The procedure generally followed by respondent in manu-
facturing its products is as follows: The respondent receives certain
imported ingredients in bulk from its parent company, Yardley
and Co., Ltd. of London. At the respondent’s plant in Union
City, New Jersey, these ingredients are mixed, in most cases, with
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certain domestic ingredients according to the parent company’s
formula for that particular product. Among the domestic ingredi-
ents which are used in the manufacture of respondent’s products
are the following: Alcohol, borax, carbonate, magnesium, calcium
carbonate, castor oil, bath salt crystals, colors and dyes, glycerin,
mineral oil, paraffin wax, rice starch, potassium hydroxide, zinc
oxide, greases, vaseline, menthol crystals, and magnesium stearate.

The procedure followed by respondent in the manufacture of its
perfumes is as follows: Respondent imports from London perfume
concentrates or compounds which consist of a blended mixture of
various oil extracts from flowers and plants. The concentrate is
not a usable commodity until alcohol, which is the diluting medium
is added. Respondent, at its plant in New Jersey, adds domestic
alcohol and distilled water in varying percentages to this concen-
trate and produces a usable and merchandisable perfume. The per-
fume is then placed into bottles which are in some instances made
in the United States from English molds and designs. The bottles
are then labeled with labels made in England which are identical
with those used by respondent’s parent company. Each of these
labels consists of an old English print depicting the vendors of
lavender flowers in London in the 1770’s and bears the following
inscription :

YARDLEY'S OLD ENGLISH
LAVENDER

Yardley & Company, Ltd.
London

Est. 1770

After being bottled and labeled, the perfume is placed into boxes.
Each box has imprinted upon it the print above described and is
inscribed as follows:
YARDLEY
0Old English
LAVENDER

33 O1d Bond Street
London

The procedure followed by respondent in the manufacture of its
soap is as follows: Respondent imports from London milling chips
or ribbons. At its plant in New Jersey, it adds the perfume concen-
trate to the chips or ribbons and this mixture is then pressed or
stamped by machines into cakes of soap. The cakes are then im-
printed, wrapped and put into boxes for shipment,
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Respondent’s English Complexion Cream is composed of several
imported ingredients and two domestic ingredients, namely, min-
eral oil and borax. The mixing, compounding and transformation
takes place in respondent’s plant in Union City, N. J.

Respondent’s “Lavender Brilliantine” is composed of five waxes
and one perfume. Three of these waxes are obtained domestically
and are mixed in respondent’s plant in New Jersey with the im-
ported ones. To this mixture is added the perfume. This perfume
consists of the imported compound or concentrate to which has been
added varying percentages of domestic alcohol as above described.
The completed product is packed in metal containers upon which
appear the print above described and which bear the following
inscription:

YARDLEY’S
Old English Lavender

Solidified
BRILLIANTINE

YARDLEY

33 Old Bond Street
London

Respondent’s “After Shaving Lotion” is composed of the follow-
ing domestic products: alcohol, distilled water, glycerin, and men-
thol crystals, to which is added the imported perfume concentrate.
These ingredients are mixed and compounded at respondent’s plant
in Union City, N. J.

Respondent’s “Lavender Bath Salts” is composed of salt crystals,
magnesium and perfume. The salt crystals and magnesium are
domestically obtained and the perfume which is added consists of the
perfume concentrate plus domestic alcohol. These ingredients are
mixed and compounded at respondent’s plant in Union City, N. J.
The completed product is bottled and labeled, the label, except for the
addition of the words “Bath Salts,” being identical with that used
on respondent’s perfume. The metal top has imprinted thereon:

YARDLEY
London
These bottles are then packed in boxes which are labeled:

YARDLEY
LAVENDER BATH BALTS

Istablished in England in 1770
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On the top of each box appears the Royal Coat of Arms with the
familiar lion and unicorn, under which appears:

By Appointment
to
H. M. The Queen

YARDLEY

33 0O1d Bond Street
London

Respondent’s “Night Cream #1441,” as it is known in this country,
or “Skin Food” as known in England, is composed of six ingredients,
three of which are domestically obtained, namely, mineral oil, petro-
leum jelly, and borax. These ingredients are mixed and compounded
at respondent’s plant in Union City, N. J.

Par. 5. Toilet requisites, including cosmetics and perfumes, made
or compounded in England or France, have for many years enjoyed
widespread popularity and demand on the part of a portion of the
American purchasing public, many of whom believe and consider
that such articles made or compounded in England or France are su-
perior in quality and other desirable characteristics to similar articles
made or compounded in the United States. There is, therefore, a
decided preference for such articles by some members of the purchas-
ing public, and such imported articles sell for a higher price in this
country than similar articles of domestic manufacture. Tariff duties
are higher on such imported articles in the finished or completed form
than on bulk shipments of certain of the ingredients thereof.

Par. 6. The use by the respondent of the statements, claims, and
representations as herein set out and others of similar import, not
herein set out, in connection with the sale and distribution of its afore-
said products, has had, and now has, the tendency and capacity to
mislead and deceive a substantial part of the purchasing and consuming
public into the erroneous and mistaken belief that all of said products
are manufactured and compounded into the finished or completed
product in England and then imported into the United States.

As a result of this mistaken and erroneous belief, the purchasing and
consuming public have purchased a substantial portion of respondent’s
products, with the result that trade has been unfairly diverted to the
respondent from its competitors engaged in the manufacture, sale,
and distribution or in the sale and distribution of toilet requisites, in-
cluding perfumes, cosmetics, bath salts, after shaving lotions, brillian-
tines, and facial creams, who truthfully represent the country wherein
their products are made or compounded. As a consequence thereof,
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substantial injury has been and is being done by respondent to com-
petition in commerce between and among the several States of the
United States and in the District of Columbia,

CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce within
the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commission
upon the complaint of the Commission, the answer of the respondent,
testimony and other evidence taken before Edward M. Averill, John J.
Keenan, and Robert S. Hall, examiners of the Commission, theretofore
duly designated by it, in support of the allegations of said complaint
and in opposition thereto, briefs filed herein and oral arguments by
Morton Nesmith, counsel for the Commission, and by Dallas S. Town-
send, counsel for the respondent, and the Commission having made its
findings as to the facts and its conclusion that said respondent has vio-
lated the provisions of the Federal Trade Commission Act.

1t i3 ordered, That the respondent, Yardley of London, Inc., its offi-
cers, representatives, agents, and employees, directly or through any
corporate or other device, in connection with the offering for sale, sale,
and distribution of toilet requisites and cosmetics, including, without
limitation, perfumes, bath salts, facial creams, brilliantines, and after
shaving lotions in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from :

1. Representing, through the use of the words “London” (except as
provided in paragraph 3 hereof), “English,” or “Old English,” or
through the use of any other words, phrases, symbols or picturizations
indicative of English origin, or through any other means or device, or
in any manner, that any of the aforesaid toilet requisites and cosmetics
which were in fact made, compounded, diluted or bottled in the United
States, or in any place other than England, were made, compounded,
diluted or bottled in England or are of English origin; provided, how-
ever, that the country of origin of the various ingredients thereof may
be stated when immediately accompanied by a statement that such
products were made, compounded, diluted or bottled, as the case may
be, in the United States or in such place other than England.

2. Using the terms or phrases ¢33 Old Bond Street,” “Straight from
Bond Street,” or any other words or phrases of similar import to de-
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scribe or in any way refer to any of the aforesaid toilet requisites or
cosmetics which were in fact made, compounded, diluted or bottled in
the United States or in any place other than England.

3. Using the word “London” as part of its corporate name in connec-
tion with the offering for sale, sale, and distribution of any of the afore-
said toilet requisites or cosmetics, which were in fact made, compounded,
diluted or bottled in the United States or in any place other than Eng-
land, without clearly and conspicuously stating in immediate connec-
tion therewith that such products were made, compounded, diluted or
bottled, as the case may be, in the United States or in such place other
than England.

1t is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in writ-
ing setting forth in detail the manner and form in which it has complied
with this order
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Ix THE MATTER OF

W. H. SHANKS, W. J. GOGGIN, CLARA SHANKS AND
JESSIE G. GOGGIN, TRADING AS SHANKS
LABORATORIES

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 3860. Complaint, Aug. 29, 1939 *—Decision, Dec. 20, 1939

Where four partners engaged in sale and distribution of their drug-containing
“Mange Lotion” to purchasers in various other States and in the District of
Columbia ; In advertisements which they disseminated through the mails,
through insertion in circulars and other printed or written matter distributed
in commerce in the various States, and in other ways and through various
other means, and which were likely and intended to induce, directly or
indirectly, purchase of their said preparation—

(a) Represented that their sald product was a competent and effective cure or
remedy and treatment for eczema and all types of mange, abscesses, cuts,
sores, and other diseases and disorders of the skin on dogs and that, where
thus used, it would in all cases cause hair to grow;

(b) Represented that, applied to human beings, it constituted such a cure or
remedy and treatment for eczema and all cases of itching scalp, and com-
petent and effective cure or remedy for athlete’s foot and dandruff, and
would cause hair to grow on bald spots on the head of human beings; and

(¢) Represented that it was a guaranteed treatment for itching of scalp on human
beings and for scratching dogs;

Facts being said preparation would not in all cases cause hair to grow on dogs,
was not such a cure, remedy, or treatment for eczema or itching scalp or
for other conditions above set forth, would not cause hair to grow on bald
spots as above, was not such a cure, remedy, or treatment for any diseases
or disorders of skin on dogs or human beings due to or persisting because of
systemic disorder or condition, guarantee was limited to refund of purchase
price and was not of preparation’s therapeutic value, and representations
and claims made as above were otherwise false and misleading and false
advertisements;

With effect of misleading and deceiving substantial number of members of pur-
chasing public into erroneous and mistaken belief that such false and mis-
leading statements and representations were true, and into purchase of
its sald drug-containing preparation :

Held, That such acts and practices, under the circumstances set forth were all
to the prejudice and injury of the public, and constituted unfair and deceptive
acts and practices in commerce.

Mr. Maurice C. Pearce for the Commission.

1 Amended and supplemental,

200605m—41—vol. 30——14
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AMENDED aND SUPPLEMENTAL COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that W, H. Shanks,
W. J. Goggin, Clara Shanks, and Jessie G. Goggin, individuals and co-
partners trading as Shanks Laboratories, hereinafter referred to as
respondents, have violated the provisions of said act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its amended and sup-
plemental complaint stating its charges in that respect as follows:

ParacrapH 1. The respondents, W. H. Shanks, W. J. Goggin, Clara
Shanks, and Jessie G. Goggin, are individuals and copartners trading
as Shanks Laboratories and having their principal office and place of
business in the city of Columbus, State of Ohio.

Par. 2. The respondents are now, and have been for several years
last past, engaged in the business of selling and distributing a medic-
inal preparation containing drugs designated “Shanks Mange Lo-
tion.” Respondents cause said preparation, when sold by them, to
be transported from their aforesaid place of business in the State
of Ohio to the purchasers thereof at their respective points of loca-
tion in various States of the United States other than the State of
Ohio, and in the District of Columbia. Respondents maintain, and at
all times herein mentioned have maintained, a course of trade in
said preparation in commerce among and between the various States
of the United States and in the District of Columbia.

Par. 8. In the course and conduct of their aforesaid business, the
respondents have disseminated and are now disseminating, and have
caused and are now causing the dissemination of false advertisements
concerning their said preparation, by United States mails, by inser-
tion in circulars and other printed or written matter, all of which
are distributed in commerce among and between the various States
of the United States; and by other means in commerce, as commerce
is defined in the Federal Trade Commission Act, for the purpose of
inducing, and which are likely to induce, directly or indirectly, the
purchase of their said preparation; and have disseminated and are
now disseminating, and have caused and are now causing the dis-
semination of, false advertisements concerning their said preparation,
by various means, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of their said prepara-
tion in commerce, as commerce is defined in the Federal Trade Com-
mission Act. Among and typical of the false statements and repre-.
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sentations contained in sald advertisements disseminated and caused
to be disseminated, as aforesaid, are the following:

The guaranteed treatment. Tor itchy sealps and seratching dogs.

I have been successful {in compounding a preparation to be used in the treat-
ment of mange, eczema, cuts, sores, abscesses, etc. that over a period of 20
years * * * it has never falled to effect a rapid clearing up of all forms of
skin diseases * * *,

Nothing is much more unsightly not to mention the uncomfortableness, of a
dog that 1s continually scratching and biting at himself in order to allay the
continual itch, * * * In every case without one single exception Shanks
Mange Lotion has cleared up this condition and produced a growth of coat.

Shanks gives quick relief, controls many so-called “hopeless cases” of mange,
eczema and similar skin diseases.

One application brought results. It brings quick relief from mange and has
cleaned up many so-called hopeless cases of skin disorders * * *,

Shanks controls almost “hopeless” skin diseases.

I find your Mange Lotion the most wonderful coat and skin conditioner I have
ever used. It cleared up a very bad case of mange amazingly fast.

You, too, will find Shanks Mange Lotion the greatest preparation you have
ever used. :

SHANKS MANGE LOTION—FOR HUMAN USE—SCALP AND DANDRUFF TREATMENT.

A treatment of this kind every week or 10 days will ciear a scalp of dandruff
and stop any it:hing condition.

I was troubled with an itching condition of my scalp for several years. Thig
wag so annoying that many nights after retiring I was compelled to get up and
wash my scalp with cold water, which gave temporary relief. Shanks Mange
Lotion used once or twice monthly has cleaned up this condition entirely and
keeps the scalp feeling fine.

Alopecia (bald or bare spots that appear rather suddenly). Some physicians
claim this is caused by a nervous condition, some clalm they do not know what
the cause is. Regardless of the cause Shanks Mange Lotion used twice daily
has never failed to clear up this cordition and produce a regrowth of hair.

I have had a bald spot on my head about the size of a ‘half dollar for over
six months and have been treating it by a physician with salves, lotions and
lights, but no results. A barber recommended I try Shapks Mange Lotion, 1
purchased a 50¢ size bottle and applied it twice daily. Before this amount was
911 used the hair was coming in thicker than on other parts of my head.

ATHLETE'S Foor. The U, 8. Department of Drugs and Foods claim this is
incurable. Probably they are correct. However, if you are troubled with this
condition give Shanks Mange Lotion a trial.

Infant 3 months old. All of body covered with eczema. Various remedles
were used, all of which caused the child to cry and become very irritable.
Shanks Mange Lotion was applied. It caused no discomfort to the child. After
one application daily for ten days the skin appeared normal.

Par. 4. Through the use of the aforesaid statements and represen-
tations and others of similar import or meaning not herein set out, the
respondents represent directly or by implication that said preparation
is a competent and effective cure or remedy, and a competent and
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effective treatment, for eczema, all types of mange, abscesses, cuts,
sores, and all other diseases and disorders of the skin on dogs and
that the use of said preparation will in all cases cause hair to grow
on dogs. The respondents further represent, as aforesaid, that said
preparation when applied to human beings is a competent and effec-
tive cure or remedy, and a competent and effective treatment, for
eczema and all cases of itching scalp, that said preparation is a com-
petent and effective cure or remedy for athlete’s foot and dandruff,
and will cause hair to grow on bald spots on the head of human
beings. The respondents further represent, as aforesaid, that the
said preparation is a guaranteed treatment for itching of the scalp
on human beings and for scratching dogs.

Par. 5. The aforesaid statements and representations by respond-
ents, used and disseminated in the manner above described, are false
and misleading and constitute false advertisements. In truth and in
fact, said preparation is not a cure or remedy or a competent or
effective treatment for eczema, all types of mange, abscesses, cuts,
sores, or all other diseases or disorders of the skin on dogs. Said
preparation will not in all cases cause hair to grow on dogs. Said
preparation is not a cure or remedy or a competent or effective
treatment for eczema or all cases of itching of the scalp on human
beings. Said preparation is not a cure or remedy for athlete’s foot
or dandruff and will not cause hair to grow on bald spots on the
head of human beings. Said preparation is not a cure or remedy
or a competent or effective treatment for any diseases or disorders
of the skin on dogs or human beings which diseases or disorders
are due to or persist because of a systemic disorder or condition.
Said preparation is not a guaranteed treatment for itching of the
scalp on human beings or for scratching dogs. Such guarantee is
limited by the respondents to a refund of the purchase price of said
preparation to the purchaser thereof but is not a guarantee of the
therapeutic value of said preparation.

Par. 6. The use by the respondents of the aforesaid false and mis-
leading statements and representations has the tendency and capacity
to, and does, mislead and deceive a substantial number of members
of the purchasing public into the erroneous and mistaken belief
that the aforesaid false and misleading statements and representa-
tions are true and into the purchase of respondents’ said medicinal
preparation containing drugs.

Par. 7. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and con-
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stitute unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

Report, FinpINGs As TO THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on July 26, 1939, issued and subse-
quently served its complaint in this proceeding upon respondents,
W. H. Shanks, W. J. Goggin, Clara Shanks, and Jessie G. Goggin,
individuals and copartners trading as Shanks Laboratories, charging
them with the use of unfair and deceptive acts and practices in com-
merce in violation of the provisions of said act. On August 29,
1939, the Commission issued its amended and supplemental complaint
in this proceeding, and subsequently served said complaint upon said
respondents. On November 17, 1939, the respondents filed their
answer, in which answer they admitted all the material allegations
of fact set forth in said original complaint and in said amended
and supplemental complaint and waived all intervening procedure
and further hearing as to said facts. Thereafter the proceeding
regularly came on for final hearing before the Commission on the said
original complaint and said amended and supplemental complaint
and the answer thereto, and the Commission, having duly considered
the matter and being now fully advised in the premises, finds that
this proceeding is in the interest of the public and makes this its
findings as to the facts and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. The respondents, W. H. Shanks, W. J. Goggin,
Clara Shanks, and Jessie G. Goggin, are individuals and copartners
trading as Shanks Laboratories, and having their principal office
and place of business in the city of Columbus, State of Ohio.

Par. 2. The respondents are now, and have been for several years
last past, engaged in the business of selling and distributing a
medicinal preparation containing drugs, designated “Shanks Mange
Lotion.” Respondents cause said preparation, when sold by them,
to be transported from their aforesaid place of business in the State
of Ohio to the purchasers thereof at their respective points of location
in various States of the United States, other than the State of
Ohio, and in the District of Columbia. Respondents maintain, and
at all times herein mentioned have maintained, a course of trade in
said preparation in commerce among and between the various States
of the United States and in the District of Columbia.

Par. 3. In the course and conduct of their aforesaid business the
respondents have disseminated and are now disseminating, and have
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caused and are now causing the dissemination of false advertise-
ments concerning their said preparation by United States mails, by
insertion in circulars and other printed or written matter, all of which
are distributed in commerce among and between the various States
of the United States, and by other means in commerce, as “commerce”
is defined in the Federal Trade Commission Act, for the purpose of

inducing, and which are likely to induce, directly or indirectly, the

purchase of their said preparation, and have disseminated and are
now disseminating, and have caused and are now causing the dis-
semination of false advertisements concerning their said preparation,
by various means, for the purpose of inducing, and which are likely
to induce, directly or indirectly, the purchase of their said prepara-
tion in commerce, as ‘‘commerce” is defined in the Federal Trade
Commission Act. Among and typical of the false statements and
representations contained in said advertisements disseminated and
caused to be disseminated, as aforesaid, are the following:

The guaranteed treatment. For itchy scalps and scratching dogs.

I have been successful in compounding a preparation to be used in the treat-
ment of mange, eczema, cuts, sores, abscesses, etc., that over a period of 20
years * * * it has never failed to effect a rapid clearing up of all forms
of skin diseases, * * *

Nothing is much more unsightly not to mention the uncomfortableness, of
a dog that is continually scratching and biting at himself in order to allay the
continual itch. * * * In every case without one single exception Shanks
Mange Lotion has cleared up this condition and produced a growth of coat.

Shanks gives quick relief, controls many so-called “hopeless cases” of mange,
eczema and similar skin diseases.

One application brought results, It brings quick relief from mange and has
“leaned up many so-called hopeless cases of skin disorders. * * *

Shanks controls almost “hopeless” skin diseases.

I find your Mange Lotion the most wonderful coat and skin conditioner I
have ever used. It cleared up a very bad case of mange amazingly fast.

You, too, will tind Shanks Mange Lotion the greatest preparation you have
ever used.

SHANKS MANGE LOTION—FOR HUMAN USE—SCALP AND DANDRUFF TREATMENT

A treatment of this kind every week or 10 days will clear a scalp of dandruff
and stop any itching condition.

I was troubled with an itching condition of my scalp for several years.
This was so annoying that many nights after retiring I was compelled to get
up and wash my scalp with cold water, which gave temporary relief. Shanks
Mange Lotion used once or twice monthly has cleaned up this condition entirely
and keeps the scalp feeling fine.

Alopecia (bald or bare spots that appear rather suddenly). Some physicians
claim this is caused by a nervous condition, some claim they do not know what
the cause {s. Regardless of the cause Shanks Mange Lotion used twice daily
has never failed to clear up this condition and produce a regrowth of halir.

I have had a bald spot on my head about the size of a half dollar for over six
months and have been treating it by a physician with salves, lotions and lights,
but no results. A barber recommended I try Shanks Mange Lotlon. I pur-
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chased a 50¢ size bottle and applied it twice daily. Before this amount was
all used the hair was coming in thicker than on other parts of my head.

ATHLETE'S FooT. The U, 8. Department of Drugs and Foods claim this is
incurable. Probably they are correct. However, if you are troubled with this
condition give Shanks Mange Lotion a trial.

Infant 3 months old. All of body covered with eczema. Various remedies
were used, all of which caused the child to ery and become very irritable.
Shanks Mange Lotion was applied. It caused no discomfort to the child.
After one application dally for ten days the skin appeared normal.

Par. 4. Through the use of the aforesaid statements and represen-
tations and others of similar import or meaning not herein set out,
the respondents represent, directly or by implication, that said prepa-
ration is a competent and effective cure or remedy and a competent
and effective treatment for eczema, all types of mange, abscesses,
cuts, sores, and all other diseases and disorders of the skin on dogs,
and that the use of said preparation will in all cases cause hair to
grow on dogs. The respondents further represent, as aforesaid, that
said preparation, when applied to human beings, is a competent and

effective cure or remedy and a competent and effective treatment for
~eczema and all cases of itching scalp; that said preparation is a com-
petent and effective cure or remedy for athlete’s foot and dandruff,
and will cause hair to grow on bald spots on the head of human
beings. The respondents further represert, as aforesaid, that the
said preparation is a guaranteed treatment for itching of the scalp
on human beings and for scratching dogs.

Par. 5. The aforesaid statements and representations by respond-
ents used and disseminated in the manner above described, are false
and misleading and constitute false advertisements. In truth and
in fact, said preparation is not a cure or remedy or a competent or
effective treatment for eczema, all types of mange, abscesses, cuts,
sores, or all other diseases or disorders of the skin on dogs; said
preparation will not in all cases cause hair to grow on dogs; said
preparation is not a cure or remedy or a competent or effective
treatment for eczema or for all cases of itching of the scalp on
human beings; said preparation is not a cure or remedy for athlete’s
foot or dandruff, and will not cause hair to grow on bald spots on the
head of human beings; said preparation is not a cure or remedy
or a competent or effective treatment for any diseases or disorders
of the skin on dogs or human beings, which diseases or disorders
are due to or persist because of a systemic disorder or condition;
said preparation is not a guaranteed treatment for itching of the
scalp on human beings or for scratching dogs. Such guarantee is
limited by the respondents to a refund of the purchase price of
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said preparation to the purchaser thereof, but is not a guarantee of
the therapeutic value of said preparation.

Par. 6. The use by the respondents of the aforesaid false and
misleading statements and representations has the tendency and
capacity to, and does, mislead and deceive a substantial number of
members of the purchasing public into the erroneous and mistaken
belief that the aforesaid false and misleading statements and repre-
sentations are true and into the purchase of respondent’s said
medicinal preparation containing drugs.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice and injury of the public and constitute un-
fair and deceptive acts and practices in commerce within the intent
and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint and the amended and supplemental com-
plaint of the Commission and the answer of the respondents, in
which answer respondents admit all the material allegations of fact
set forth in said complaint and in said amended and supplemental
complaint and state that they waive all intervening procedure and
further hearing as to said facts, and the Commission having made
its findings as to the facts and conclusion that said respondents have
violated the provisions of the Federal Trade Commission Act.

It is ordered, That the respondents, W. H. Shanks, W. J. Goggin,
Clara Shanks, and Jessie G. Goggin, individually and as copartners
trading as Shanks Laboratories, or trading under any other name
or names, their representatives, agents, and employees, directly or
through any corporate or other device, do forthwith cease and
desist from:

Disseminating or causing to be disseminated any advertisement,
by means of the United States mails, or in commerce as “commerce”
is defined in the Federal Trade Commission Act, by any means, for
the purpose of inducing or which is likely to induce, directly or
indirectly, the purchase of the medicinal preparation designated by
the name “Shanks Mange Lotion,” or any other medicinal preparation
composed of substantially similar ingredients or possessing substan-
tially similar therapeutic properties, whether sold under the same
name or under any other name or names, or disseminating or causing
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to be disseminated any advertisement by any means for the purpose
of inducing, or which is likely to induce, directly or indirectly, the
purchase in commerce, as “commerce” is defined in the Federal Trade
Commission Act, of said medicinal preparation, which advertise-
ments represent, directly or through implication:

1. That said preparation is a cure or remedy or a competent or
effective treatment for eczema, abscesses, cuts, or sores.

2. That said preparation is a cure or remedy for athlete’s foot or
dandruft, _

3. That said preparation will cause hair to grow on bald spots on
the head of human beings.

4. That said preparation is in all cases a competent or effective
treatment for itching scalp on human beings or mange on dogs.

5. That said preparation is a cure or remedy or a competent or
effective treatment for any diseases or disorders of the skin on human
beings or dogs, unless such representations are restricted to those
cases of such diseases or disorders which are not due to and do not
persist because of a systemic disorder.

1t is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have complied with this order.
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IN THE MATTER OF

BEN RANSOM, TRADING AS RANSOM ELECTRIC
COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 8905. Complaint, Sept. 30, 1939—Decision, Dec. 20, 1939

Where an individual engaged in business of buying for resale and selling to
retail trade, Incandescent electric lamp bulbs, including certain of sald
products made in Japan and by him imported therefrom, and marked or
branded as there made, and including also bulbs purchased by him from
domestic manufacturers and certain products made under trade name “Elite
Lamp Service,” and, as thus engaged, in selling his said products to pur-
chasers at various points in other Sfates and in the District of Columbia,
In competition with others engaged in sale and distribution of electriec lamp
bulbs, and including many competitors who do not in any manner misrep-
resent their products or the source or origin thereof—

(a) Represented that said imported products were of domestic manufacture or
origin, through removing therefrom words “Made in Japan” and packing
same in cartons upon which were printed words “Made in U. S. A" and
“Lednew Lamps” or “The Leduew Corporation,” aud selllng and shipping,
thus containered and marked, said bulbs to purchasers in commerce as
aforesaid set out, with effect of misleading and deceiving purchasing public
into erroneous and mistaken belief that bulbs manufactured in and im-
ported from Japan were made in the United States; and

(b) Represented that bulbs dealt in by him as aforesaid were made by other
than the real or actual manufacturer, through setting forth, on cartons in
which he placed certain bulbs brought from domestic makers, as name of
purported manufacturer of product enclosed, name of which was not that of
manufacturer of lamp bulbs enclosed therein, or, in some instances, name
of any manufacturer of such products, with effect of misleading and de-
ceiving purchasing public and causing it erroneously to believe that domes-
tically manufactured bulbs were made by company whose name-appeared
on carton or container thereof, as above set forth, and that such products
were of quality and grade of bulbs usually made and sold by concern whose
name thus appeared; and

(¢) Represented that the Bureau of Standards had adopted and promulgated
specifications for incandescent electric lamp bulbs, and that bulbs sold by
him under trade name above set forth were made in conformity therewith,
through statement “All the E. L. 8. lamps are made in conformity with
the specifications of the U. 8. Bureau of Standards,” facts being said bureau
had not adopted or promulgated any such specifieations with which his
said product could conform;

With capacity and tendency to mislead substantial portion of purchasing public
through such false, deceptive, and misleading acts and practices, and cause
it to belleve said statements and representations to be true, and with result,
as direct consequence of such mistaken and erroneous beliefs induced by
said acts and practices, that substantial number of consuming public pur-
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chased substantial volume of his said bulbs, and trade was thereby un-
fairly diverted to him from his competitors in commerce; to their substan-
tial injury and that of the public:

Held, That such acts and practices were all to the prejudice of the public and
competitors, and constituted unfair methods of competition in commerce
and unfair and deceptive acts and practices therein.

Mr. Clark Nichols for the Commission.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission having reason to believe that Ben Ran-
som, an individual trading as Ransom Electric Co., hereinafter re-
ferred to as respondent, has violated the provisions of the said act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be to the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracraru 1. Respondent, Ben Ransom, is an individual trading
as Ransom Electric Co., with his office and principal place of busi-
ness located at 147 Second Avenue, North, Nashville, Tenn. The
respondent is now, and has been for several years last past, engaged in
the business of buying and selling incandescent electric lamp bulbs.
A large part of the electric bulbs bought and sold by the respondent
are manufactured in Japan and imported by the respondent into
the United States. Respondent in the conduct of his business as
aforesaid has been, and is, engaged in commerce, as commerce is
defined in the Federal Trade Commission Act, by importing prod-
ucts from Japan and by causing his products, when sold, to be trans-
ported from his aforesaid place of business in the State of Tennessee
to purchasers thereof at their respective points of location in the
various States of the United States other than the State of Tennesses
and in the District of Columbia.

Par. 2. In the course and conduct of his aforesaid business, and at
all times herein referred to, respondent has been, and is, in substan-
tial competition with corporations, firms, partnerships, and other
individuals engaged in the business of selling -and distributing
incandescent electric lamp bulbs in commerce among the various
States of the United States and in the District of Columbia, who do
not use the methods or engage in the unfair acts or practices herein
alleged.

Par. 3. In the course and conduct of his business aforesaid, the
respondent has been, and is, engaged in importing from Japan
Japanese-manufactured incandescent electric lamp bulbs marked or
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branded with the words “Made in Japan.” Before selling, said Japa-
nese-manufactured incandescent lamp bulbs, respondents has re-
moved, and does remove, the original mark or brand, “Made in
Japan” in order to conceal from prospective purchasers the source
of origin of said electric bulbs. In order to further mislead and
deceive prospective purchasers as to the source of origin of said
electric bulbs, respondent has inserted said bulbs, and doees insert
said bulbs, into small sleeves or wrappers upon which are printed
the words “Lednew Lamps,” “Made in the U. S. A.,” “The Lednew
Corporation” so as to signify that they were manufactured in the
United States by the Lednew Corporation. Said lamp bulbs, enclosed
in wrappers as aforesaid, have been, and are being, packed by the
respondent into cartons or containers marked or branded with words
or letters similar to those on the wrappers, including the words and
letters, “Made in U. S. A,” “Lednew Lamps,” and “The Lednew
Corporation” which likewise signify that said products were manu-
factured in the United States by the Lednew Corporation. Said
incandescent electric lamp bulbs, deceptively packed and marked as
described above, have been sold, and are being sold, by the respondent
in commerce as heretofore al]ecred

Par. 4. In the course and conduct of the business aforesaid, the
respondent has purchased, and does purchase, incandescent lamp
bulbs from various manufacturers in the United States; and said
American-manufactured bulbs have been, and are being, packed and
sold by respondent in packages or containers branded or marked with
the name of a manufacturing concern which is not the true manu-
facturer thereof.

Par. 5. In the course and conduct of the business aforesaid, and
in order to induce the purchase of certain of his lamp bulbs sold
under the name or brand of “The Elite Lamp Service,” the respond-
ent has distributed, and is now distributing, and causing to be dis-
tributed, to the purchasing public situated in the various States of
the United States and in the District of Columbia, circulars,
pamphlets, wrappers, and other advertising material containing state-
ments and representations relative to the quality and efficiency of said
electric lamp bulbs. Among and typical of the false and misleading
statements, disseminated as aforesaid, is the following:

All the E. L. S. lamps are made in conformity with specxﬂcations of the
U. S. Bureau of Standards * *

Through the use of the aforesaid statements and representations,
and others of similar import and meaning not herein set forth, re-
spondent has represented, directly and by implication, that the United
States Bureau of Standards has adopted and promulgated specifi-
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cations for incandescent electric lamp bulbs, and that respondent’s
electric lamp bulbs which have been and which are being sold by
him under the trade name or brand of “The Elite Lamp Service”
are made in conformity with such specifications.

The aforesaid statements and representations are false, misleading,
and untrue. In truth and in fact, the United States Bureau of
Standards has not adopted or promulgated any specifications for
incandescent electric lamp bulbs with which respondent’s said bulbs
could conform.

Par. 6. The use by the respondent of the foregoing false, deceptive,
and misleading statements and representations, and the aforesaid
unfair and deceptive acts or practices, has had, and now has, the
capacity and tendency to, and does, mislead and deceive a substan-
tial portion of the purchasing public into the erroneous and mistaken
belief that such statements and representations are true, and has
caused, and now causes, a substantial portion of the purchasing public,
because of such erroneous and mistaken belief, to purchase respond-
ent’s incandescent electric lamp bulbs. As a result thereof, trade in
commerce among the various States of the United States and in the
District of Columbia has been diverted unfairly to the respondent
from his competitors who are likewise engaged in said commerce
and who do not misrepresent the source or origin and quality of
their incandescent electric lamp bulbs. _

Par. 7. The aforesaid methods, acts, or practices of the respondent,
as herein alleged, are all to the prejudice and injury of the public
and, of respondent’s competitors, and constitute unfair methods of
competition in commerce and unfair and deceptive acts or practices
in commerce within the intent and meaning of the Federal Trade
Commission Act

REerorT, FINDINGS A8 TO THE FAcTs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 30th day of September 1939,
issued and served its complaint in this proceeding upon the respondent,
Ben Ransom, an individual, trading as Ransom Electric Co., charging
him with the use of unfair methods of competition in commerce in viola-
tion of the provisions of said act. After the issuance of said com-
plaint and the filing by respondent of three answers dated October 5,
October 9,and October 23,1939, respectively, the Commission, by order
entered herein, granted respondent’s motion for permission to with-
draw said answers and to substitute therefor an answer admitting all
the material allegations of fact set forth in said complaint and waiv-
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ing all intervening procedure and further hearing as to said facts,
which substitute answer was duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing before
the Commission on the said complaint and substitute answer, and the
Commission, having duly considered the matter and being now fully
udvised in the premises, finds that this proceeding is in the interest of
the public and makes this its findings as to the facts and its conclusion
drawn therefrom:
FINDINGS AS TO THE FACTS

Paragraru 1. The respondent, Ben Ransom, is an individual and is
the sole owner and operator of the Ransom Electric Co., and his busi-
ness address is 211 Second Avenue North, Nashville, Tenn. The re-
spondent is now, and has been for several years last past, engaged in the
business of buying for resale and selling to the retail trade incandescent
electric lamp bulbs.

Pagr. 2. The respondent, in the conduct of such business, has caused
said merchandise when sold to be shipped to purchasers thereof
located at various points in the several States of the United States
other than the State from which said shipments are made, and in
the District of Columbia.

Paxr. 3. In the conduct of such business, the respondent is, and
has been, in competition with other persons, and with corporations,
firms, and partnerships engaged in the sale and distribution of
incandescent electric lamp bulbs in commerce among the various
States of the United States and in the District of Columbia. Among
said competitors are many who do not in any manner misrepresent
their products or the source or origin thereof.

Par. 4. In the course and conduct of his business, as aforesaid, the
respondent has been, and is engaged in importing from Japan
incandescent electric lamp bulbs, manufactured in Japan, which
bulbs were marked or branded with the words “Made in Japan.”
Before selling such bulbs so marked and branded, the respondent
buffed off, or otherwise removed from the. bulbs, the words “Made
in Japan.” Respondent then packed the bulbs in cartons upon which
were printed the words “Made in U. S. A.,” “Lednew Lamps,” or
“The Lednew Corporation” and sold and shipped said bulbs in said
cartons to purchasers in commerce, as aforesaid. In some instances
respondent purchases incandescent electric lamp bulbs from do-
mestic manufacturers and places such lamp buibs, when offered for
sale and sold to retailers for resale to the public, in cartons or con-
tainers upon which is placed or printed the name of the purported
manufacture thereof, which name in truth and in fact is not the
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name of the manufacturer of the lamp bulbs enclosed in said carton
or container or, in some instances, the name of any manufacturer of
such lamp bulbs.

The aforesaid acts and practices of the respondent have misled
and deceived the purchasing public into the erroneous and mistaken
belief that the bulbs manufactured in, and imported from, Japan
were made and manufactured in the United States of America.
Such acts and practices also misled and deceived the purchasing
public and caused it erroneously to believe that domestically manu-
factured bulbs were made and manufactured by the company whose
name appears on the carton or container in which such bulbs are
offered for sale and sold, and that such bulbs were of the quality
and grade of bulbs usually made and sold by the company whose
name appeared on said carton or container.

Respondent also purchased for resale certain incandescent electric
lamp bulbs manufactured under the trade name “The Elite Lamp
Service,” and sold and distributed such lamps to retailers in commerce
as above described for resale to the consuming public, and as a part of
the sale and distribution of such lamps furnished to such retailers,
advertising matter, circulars and pamphlets upon which was printed,
among other things, the following statement with reference to the
bulbs sold under said trade name:

All the E. L. 8. lamps are made in conformity with the specifications of the U. S.
Bureau of Standards

Through the use of the aforesaid statement and representation,
respondent has represented, directly and by implication, that the
United States Bureau of Standards has adopted and promulgated
specifications for incandescent electric lamp bulbs and that respond-
ent’s said bulbs sold under said trade name are made in conformity
with such specifications. The aforesaid statement and representation
is false, misleading, and deceptive, for in truth and in fact the United
States Bureau of Standards has not adopted or promulgated any
specifications for incandescent electric lamp bulbs with which
respondent’s said bulbs could conform.

Par. 5. Respondent’s acts and practices as hereinabove described
are false, deceptive and misleading and were and are calculated to
and have the capacity and tendency to mislead a substantial portion
of the purchasing public and cause it to believe that said statements
and representations are true. As a direct consequence of such mis-
taken and erroneous beliefs induced by the acts and practices of the
respondent as aforesaid, a substantial number of the consuming
public has purchased a substantial volume of respondent’s incan-
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descent electric lamp bulbs with the result that trade has been unfairly
diverted to respondent from his competitors in commerce, as com-
merce is defined in the Federal Trade Commission Act, and substan-
tial injury has been, and is now being, done by respondent to its
competitors and to the public.

CONCLUSION

The aforesaid acts and practices of the respondent, Ben Ransom,
trading as Ransom Electric Co., are all to the prejudice of the public
and of respondent’s competitors, and constitute unfair methods of
competition in commerce and unfair and deceptive acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act.

" ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of respond-
ent, in which answer respondent admits all the material allegations
of fact set forth in said complaint, and states that he waives all inter-
vening procedure and further hearing as to said facts, and the Com-
mission having made its findings as to the facts and conclusion
that said respondent has violated the provisions of the Federal Trade
Commission Act.

1t i3 ordered, That the respondent, Ben Ransom, an individual, trad-
ing as Ransom Electric Co., his representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of incandescent electric
lamp bulbs in commerce, as commerce is defined in the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing, through removal from bulbs of the words “Made
in Japan” or the removal of any other words indicating foreign
origin of bulbs, or by placing bulbs imported from Japan or any
other foreign country in cartons or containers bearing the words
“Made in the U. S. A.,” “Lednew Lamps,” or “The Lednew Corpora-
tion,” or any other names indicating domestic manufacture of such
bulbs or any other word or words indicating domestic origin, or in
any other manner, that bulbs made or manufactured in Japan or any
other foreign country are made or manufactured in the United States of
America.

2. Representing, through names of purported manufacturers placed
on the cartons or containers in which bulbs are offered for sale and
sold, or in any other manner, that bulbs are manufactured or made
by anyone other than the real or actual manufacturer thereof.
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3. Representing, through the use of the statement “All of the E. L. S.
lamps are made in conformity with the specifications of the U. S.
Bureau of Standards,” or any other words of similar import and mean-
ing, that the bulbs offered for sale and sold by the respondent conform
to specifications of the United States Bureau of Standards or any
other bureau or division of the United States Government, unless
and until such bureau or division has promulgated specifications for
incandescent electric lamp bulbs and the products so represented
conform thereto.

It is further ordered, That the respondent shall, within 60 days
after service upon him of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which he has
complied with this order.

260605m—41—vol. 30——15
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IN THE MATTER OF

JOHNSON & JOHNSON, THE KENDALL COMPANY, AND
THE BAY COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3393. Complaint, Apr. 29, 1938—Decision, Dec. 21, 1939

Where three corporations which (1) were engaged at their respective places of
business in manufacture of medical supplies, such as gauze, bandages, band-
age rolls, cotton sponges, napkins, pads, adhesives, and similar products,
and in sale thereof among the various States of the United States, the Terri-
torles thereof, and in the District of Columbia, to purchasers in other States,
(2) made, in the aggregate, about 85 percent of all such products manufactured
in the United States and sold therein, with balance divided among 12 others,
output of no one of which equalled that of any of the aforesaid three,
and (3) were and, but for acts below set forth, would be, in competi-
tion with one another as to price in sale of sald various products between
and among the various States of the United States, etc.—

Entered into and carried out an agreement, combination, understanding, and
conspiracy among themselves to fix and maintain, and by which they did
fix and maintain, uniform prices to be exacted, and which they did exact, from
purchasers of their said gauze, bandages, bandage rolls, and other products,
as above set forth; and, in pursuance of said combination, agreement, etc.—

(a) Concertedly fixed and maintained uniform prices for their said products,
and communicated with one another proposed changes therein, in advance of
trade notification thereof, and maintained for products aforesaid published
list prices; and

(b) Agreed to and did divide the United States into zones for which they
fixed and maintained, concertedly, uniform prices exacted by them from
purchasers of their said gauze bandages, bandage rolls, and other products,
as above. set forth;

With result that said acts and practices hindered and prevented price competi-
tion between and among sald corporations in sale of said various products
in commerce, and had a dangerous tendency so to do, and placed in such
corporations power to control and enhance prices, and created in them a
monopoly in sale of sald various products and unreasonably restrained

, commerce therein:

Held, That such acts and practices, under the circumstances set forth, were all to

the prejudice of the public, and constituted unfair methods of competition.

Before Mr. Robert S. Hall, trial examiner.

My, Edward L. Smith for the Commission,

Hurd, Hamlin & Hubbell, of New York City, and Mr. Kenneth
Perry, of New Brunswick, N. J., for Johnson & Johnson.

Ropes, Gray, Boyden & Perkins, of Boston, Mass., for The Ken-
dall Co.
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Miller, Canfield, Paddock & Stone and Mr. Horace W. Bigelow, of
Detroit, Mich., for The Bay Co.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said act, the
Federal Trade Commission, having reason to believe that Johnson &
Johnson, The Kendall Co., and The Bay Co., hereinafter referred to
as respondents, have violated the provisions of said act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrarir 1. Respondent Johnson & Johnson is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey, with its principal office and place of
business in New Brunswick in said State; respondent The Kendall Co,
is a corporation organized, existing, and doing business under and by
virtue of the laws of the State of Massachusetts, with its principal
office and place of business in the city of Walpole in said State;
respondent The Bay Co. is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Connecticut, with its principal office and place of business in the
city of Bridgeport in said State.

Par. 2. The said respondents are now and since their being organ-
ized have been engaged in the manufacture at their respective places
of business of medical suppylies such as gauze bandage, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products, and
in the sale thereof between and among the various States of the
United States, the territories thereof, and in the District of Columbia.
In the course and conduct of their businesses, all of the said re-
spondents for more than 5 years last past have caused and still cause
such gauze bandages, bandage rolls, cotton sponges, napkins, pads,
adhesives, and similar products, when sold directly and indirectly
by them, to be transported in interstate commerce from their respec-
tive places of business to, into, and through various States of the
United States other than the States in which they respectively
have their factories and places of business, to the purchasers in such
other States to whom such gauze bandages, bandage rolls, cotton
sponges, napkins, pads, adhesives, and similar products, are and have
been sold. Respondent The Kendall Co. now sells, and for more than
5 years last past has sold through two of its subsidiary corporations,
Bauer & Black and Lewis Manufacturing Co., who in turn have sold
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directly and through agents, and sales are and have been made by the
sald respondents, Johnson & Johnson and The Bay Co., directly
and through agents.

The amount of such gauze bandages, bandage rolls, cotton sponges,
napkins, pads, adhesives, and similar products manufactured and
sold directly and indirectly by the respondents constitutes and at all
times since 1933 has constituted approximately 85 percent of all of
the gauze bandages, bandage rolls, cotton sponges, napkins, pads,
adhesives, and similar products manufactured in the United States
and sold therein, the balance of such gauze bandages, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products manu-
factured in the United States being manufactured by 12 other man-
ufacturers, none of which manufactures as much of such gauze
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives,
and similar products as does any of the respondents, Johnson &
Johnson, The Kendall Co., and The Bay Co. The respondents were
prior to September 1933, in competition as to price with one another
in the sale of such gauze bandages, bandage rolls, cotton sponges,
napkins, pads, adhesives, and similar products between and among
the various States of the United States, the territories thereof, and
in the District of Columbia, and but for the combination, agreement,
understanding, and conspiracy hereinafter described, said respond-
ents would have been at all times since September 1933, and would
now be in such price competition with one another.

Par. 3. In September 1933, said respondents for the purpose of
eliminating price competition among themselves, entered into, have
since carried out, and are still carrying out, an agreement, combina-
tion, understanding, and conspiracy among themselves to fix and
maintain, and by which they have fixed and maintained uniform
prices to be, and which have been and are still being, exacted by
them from their purchasers of such gauze bandages, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products in
commerce between and among the various States of the United States
and in the District of Columbia. Pursuant to and for the purpose
of carrying out the aforesaid combination, agreement, understanding,
and conspiracy, the said respondents have, among other things, done
the following:

(a) By agreement among themselves have fixed and maintained,
and still fix and maintain, uniform prices for gauze bandages, band-
age rolls, cotton sponges, napkins, pads, adhesives, and similar
products, sold by them and by each of them;
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(b) Agreed to divide, and pursuant to such agreement have
divided the United States into zones for which zones the respondents
have by agreement fixed and maintained and still fix and maintain
uniform prices exacted by them from their purchasers of gauze
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives,
and similar products.

Par. 4. The acts and practices of the respondents as herein alleged
are all to the prejudice of the public; have a dangerous tendency to
and have actually hindered and prevented price competition between
and among respondents in the sale of gauze bandages, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products in
commerce within the intent and meaning of the Federal Trade
Commission Act; have placed in respondents the power to control
and enhance prices; have created in the respondents a monopoly in
the sale of gauze bandages, bandage rolls, cotton sponges, napkins,
pads, adhesives, and similar products in interstate commerce; have
unreasonably restrained interstate commerce in gauze bandages,
bandage rolls, cotton sponges, napkins, pads, adhesives, and similar
products and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission

Act.

ReporT, FinpINGS AS TO THE Facts, AND OrbpER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on April 29, 1938, issued and served
its complaint in this proceeding upon respondents, Johnson & John-
son, The Kendall Co. and The Bay Co., charging them with the use
of unfair methods of competition in commerce in violation of the
provisions of said act. After issuance of said complaint and the filing
of respondents’ answers, the Commission, by order entered herein,
granted respondents motions for permission to withdraw said answers
and to substitute therefor answers admitting all of the material alle-
gations of fact set forth in said complaint and waiving all intervening
procedure and further hearing as to said facts, which substitute an-
swers were duly filed in the office of the Commission. Thereafter this
proceeding regularly came on for final hearing before the Commission
on the said complaint and substitute answers, and the Commission, hav-
ing duly considered the matter and being now fully advised in the
premises, finds that this proceeding is in the interest of the public and
fmakes this its findings as to the facts and its conclusion drawn
therefrom:
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ParacrarH 1. Respondent Johnson & Johnson is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of New Jersey, with its principal office and place of business
in New Brunswick in said State: respondent The Kendall Co. is a cor-
poration organized, existing, and doing business under and by virtue of
the laws of the State of Massachusetts, with its principal office and
place of business in the city of Walpole in said State; respondent The
Bay Co. is a corporation organized, existing, and doing business under
and by virtue of the laws of the State of Connecticut, with its prin-
cipal office and place of business in the city of Bridgeport in said
State.

Par. 2. The said respondents are now and since their being or-
ganized have been engaged in the manufacture at their respective
places of business of medical supplies such as gauze, bandages,
bandage rolls, cotton sponges, niapkins, pads, adhesives, and similar
products, and in the sale thereof between and among the various
States of the United States, the territories thereof, and in the District
of Columbia. In the course and conduct of their businesses, all of
the said respondents for more than 5 years last past have caused and
still cause such gauze, bandages, bandage rolls, cotton sponges, nap-
kins, pads, adhesives, and similar products, when sold directly and
indirectly by them, to be .transported in interstate commerce from
their respective places of business to, into, and through various States
of the United States other than the States in which they respectively
have their factories and places of business, to the purchasers in such
other States to whom such gauze, bandages, bandage rolls, cotton
sponges, napkins, pads, adhesives, and similar products, are and have
been sold. Respondent The Kendall Co. now sells, and for more than 5
years last past has sold through two of its subsidiary corporations,
Bauer & Black and Lewis Manufacturing Co., who in turn have sold
directly and through agents, and sales are and have been made by the
said respondents, Johnson & Johnson and The Bay Co., directly and
through agents.

The amount of such gauze, bandages, bandage rolls, cotton sponges,
napkins, pads, adhesives, and similar products manufactured and
sold directly and indirectly by the respondents constitutes and at
all times since 1933 has constituted approximately 85 percent of all
of the gauze, bandages, bandage rolls, cotton, sponges, napkins, pads,
adhesives, and similar products manufactured in the United States
and sold therein, the balance of such gauze, bandages, bandage rolls,
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cotton sponges, napkins, pads, adhesives, and similar products manu-
factured in the United States being manufactured by 12 other
manufacturers, none of which manufactures as much of such gauze,
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives, and
similar products as does any of the respondents, Johnson & Johnson,
The Kendall Co., and The Bay Co. The respondents were, prior to
September 1933, in competition as to price with one another in the
sale of such gauze, bandages, bandage rolls, cotton sponges, napkins,
pads, adhesives, and similar products between and among the various
States of the United States, the territories thereof, and in the District
of Columbia, and but for the combination, agreement, understanding,
and conspiracy hereinafter described, said respondents would have
been at all times since September 1933, and would now be, in such
price competition with one another.

Par. 3. In September 1933, said respondents for the purpose of
eliminating price competition among themselves, entered into, have
since carried out, and are still carrying out, an agreement, combina-
tion, understanding, and conspiracy among themselves to fix and
maintain, and by which they have fixed and maintained uniform
prices to be, and which have been and are still being exacted by them
from their purchasers of such gauze, bandages, bandage rolls, cotton
sponges, napkins, pads, adhesives, and similar products in commerce
between and among the various States of the United States and in
the District of Columbia. Pursuant to and for the purpose of carry-
ing out the aforesaid combination, agreement, understanding and
conspiracy, the said respondents have, among other things, done the
following:

() By agreement among themselves: (1) Have fixed and main-
tained, and still fix and maintain, uniform prices for gauze, bandages,
bandage rolls, cotton sponges, napkins, pads, adhesives, and similar
products sold by them and each of them; (2) have communicated
to one another proposed changes in the prices of the aforesaid prod-
ucts prior to the release to the trade of notice of such proposed
changes in prices; (3) have maintained published list prices for the
aforesaid products.

(b) Agreed to divide, and pursuant to such agreement have di-
vided, the United States into zones for which zones the respondents
have by agreement fixed and maintained and still fix and maintain
uniform prices exacted by them from their purchasers of gauze,
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives,
and similar products.
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The acts and practices of the respondents as herein found are all
to the prejudice of the public, have a dangerous tendency to and
have actually hindered and prevented price competition between and
among respondents in the sale of gauze, bandages, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products in
commerce within the intent and meaning of the Federal Trade Com-
mission Act; have placed in respondents the power to control and
enhance prices; have created in the respondents a monopoly in the
sale of gauze, bandages, bandage rolls, cotton sponges, napkins, pads,
adhesives, and similar products in such commerce ; have unreasonably
restrained such commerce in gauze, bandages, bandage rolls, cotton
sponges, napkins, pads, adhesives, and similar products and constitute
unfair methods of competition in commerce within the intent and
meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the answers of
respondents, in which answers respondents admit all the material
allegations of fact set forth in said complaint, and state that they
walivd all intervening procedure and further hearing as to said facts,
and the Commission having made its findings as to the facts and con-
clusion that said respondents have violated the provisions of the
Federal Trade Commission Act.

It i3 ordered, That the respondents, Johnson & Johnson, The Ken-
dall Co., and The Bay Co., their respective officers, agents, servants,
and employees, in connection with the sale and the offering for sale
of gauze, bandages, bandage rolls, cotton sponges, napkins, pads, ad-
hesives, and similar products in commerce between and among the
various States of the United States and in the District of Columbia,
forthwith cease and desist from:

1. Entering into and carrying out any conspiracy, combination,
or undertaking to fix and maintain uniform prices in the sale of
gauze, bandages, bandage rolls, cotton sponges, napkins, pads, adhe-
sives, and similar products to any and all classes and kinds of buyers.

2. Agreeing to communicate or communicating to any another
changes and proposed changes in prices prior to the release to the
trade in the regular course of business of notice of such price changes.

3. Agreeing to maintain and maintaining pursuant to any such
agreement, published list prices.
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4. Agreeing to divide, and dividing pursuant to such agreement,
the United States into zones and with respect to such zones, fixing
and maintaining uniform prices for gauze, bandages, bandage rolls,
cotton sponges, napkins, pads, adhesives, and similar products.

It is hereby further ordered, That the respondents, and each of
them, shall, within 60 days from the day of the date of the service
upon them of this order, file with this Commission reports in writing
setting forth in detail the manner and form in which they shall have
complied with this order.
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In ™ MATTER OF

THE ASSOCIATION OF AMERICAN ARTS, INC,, ET AL.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3}09. Complaint, May 7, 1938—Decision, Dec. 22, 1939

Where a corporation and two individuals who, together with a third, were the

incorporators thereof and directed and controlled its activities, policies, and
affairs, engaged In offer and sale of tinted or colored enlargements of
family and other photographs and of frames therefor; and two other per-
sons engaged as agents and sales representatives for said two individuals
and corporation in the offer and sale of their aforesaid products and in
serving, in the case of one of said persons, as assistant manager for said
individuals and said corporation;

In carrying on their said business through visiting, directly and through agents

(a

-

and representatives employed by them, homes of prospective customers
in cities, towns, and rural communities of the various States, and through
sales talks containing approved methods of approach and convincing argu-
ments for use in contacting such prospective purchasers, prepared and
furnished by them for distribution among and use by their salesmen, along
with sample cases containing attractive specimens of genuine pastel paint-
ings, oil color and water color paintings, identification card or credentials,
contract forms and blanks, receipts and similar documents, and certificates
or coupons for use in connection with so-called “draw,” as below set forth,
and under general procedure by which (1) one of their agents or repre-
sentatives obtained photograph to serve as model for alleged Venetian
convex portrait paintings, pastel and other types of so-called ‘“‘paintings,”
(2) second and different salesman, in due course, submitted outline or proof
of enlarged photograph and then endeavored to collect full price agreed
upon for uncompleted alleged “pastel” or “painting,” and to induce cus-
tomer to agree to buy frame therefor, and (3) third and final representative
delivered alleged “pastel” or “painting” and collected any sum remaining
due and for frame, if customer had agreed to buy one, and under which
purchasers were given to understand that they were contracting or dealing
with duly constituted agents or representatives of said corporation, indi-
viduals, and persons, or of one of their trade name companies; and, as
aforesaid engaged, in direct and substantial competition with others like-
wise engaged in sale of tinted or colored photographs, enlargements, and
frames therefor, in commerce among the various States, and with others
engaged in similar sale of genuine original pastels and paintings, including
oil and water colors—

Represented, directly and through their said agents and sales representa-
tives, that the finished pictures would be hand painted oil portraits on
canvas and that paintings were done on Japanese silk, and made use of
such terms as “pastel,” “painting,” “oil portraits,” and “pastel portrait
painting” to designate and refer to said photographs or enlargements thereof,
or plctures produced on photographic base or impression, facts being so-
called “pastels” or “palntings” were not such in any sense of word but,
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on contrary, were merely cheap, quickly made, photographle enlargements
tinted or colored, and costing about $1.25 each ; and

(b) Represented that cost of production of one of so-called Venetian convex
portralt paintings, unframed, was $3.98, while similar cost of the smaller
pastel portrait painting, so-called, was $7.90, and that of larger one was
$15.80, and that said prices for unframed paintings were special prices, and
that “special” offers were belng made to selected customers, to expire on
glven date, and due to advertising campaign which they were conducting;
Represented, that particular types of children were being selected for re-
production work in their art school, and that the work was being done by
unemployed artists, and, through the trade names made use of by them and
otherwise, that they or their businesses were artists or art assoclations, and
that art work would be performed without charge, and that portrait paint-
ings made by them were often purchased by advertising concerns, and that
pictures of the children would be used as models in the studlo conducted
by them, and that they were conducting exhibitions from which cereal
manufacturers would select subjects for use in their advertising, and that
any compensation received as result of purchases by advertising concerns
as aforesaid would be turned over to the children’s parents; and

(d) Represented, in aforesaid general connection, through one of such indi-
viduals, that he was an artist and had been commissioned to make such pastels
or paintings and that it was necessary and advisable to have his signature
as such artist on each picture, and that child’s picture, if customer would
agree, would be placed on exhibition at the Boston Studio of the supposed
American Art Association, under which, and similar, trade names they
carried on their business;

Facts being prices named as above set forth did not represent cost nor special
prices but, on the contrary, their regular prices, which were bighly ex-
horbitant and flctitious in character, methods made use of by them were
those employed customarily by them and their agents and sales representa-
tives, in the conduct of their businesses, and said individual was not an
artist commissioned, etc., as above set forth, and other statements above
set out with respect to supposed nature of their said businesses as organiza-
tions of artists, and with respect to exhibition or purchase of children's
portraits, ete., were false;

(e) Represented, in connection with their sald selling methods, that a draw-
ing contest would be held to decide who should be one of a few lucky
persons in a particular city or town to have placed in their homes by them
free paintings, and made use, in such connection, of plan under which
customer, allowed two draws or trials to win trade check or coupon, or blank,
Invariably drew former, to be advised, upon the conclusion of negotiation
with the agent for a fine “pastel” or “painting” free at the close thereof,
that a so-called nominal charge, assertedly representing merely “actual
cost” of materials to be used, needed to be paid ;

Facts being such alleged “draw” or “drawing” was mere sham device employed
by them to Induce prospective customer to believe that If he drew a
lucky “coupon” or certificate he would thereby have distinct advantage
of obtaining pastel or painting “free” or at price below that ordinarily
charged customers, and other customers, unknown to each other, were
simllarly approached and likewise begulled into erroneous bellef that
they were exceptional one favored by fortune and chance;

(¢

~—
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(f) Concealed from persons thus solicited and contacted fact that it
would be impossible, due to specially designed, odd style of frame, to
secure for alleged pastel or painting frame from any source other than
themselves, and assured those inquiring in advance, that there would be
no difficulty in such matter, and advised customers upon delivery of
the completed picture, to their surprise, that it would be futile for them
to have so-called pastels or paintings framed elsewhere, and gave them
to understand that the pictures would soil or otherwise deteriorate unless
suitably framed, including glass, and thus and thereby sold to customers,
along with the alleged pictures, pastels, or paintings, frames at grossly
exorbitant prices; and

(9) Refused to return valued family photograph in case of controversy as to
alleged misrepresentation as to character or quality of work or other-
wise, and insisted upon holding purchaser to letter and terms of con-
tract and enforcing compliance therewith.

With result that many customers, dissatisfied in aforesaid respects and who
asserted misrepresentations, were forced to go through with contract in
order to obtain return of treasured family photograph and public was
misled and deceived, (1) through use of term “Art Association,” as to
character of business actually being conducted, and caused to confuse
business In question with various organizations which might properly be
designated under simllar name as such associations, and, (2) through
such false and misleading representations made directly or with knowl-
edge, acquiescence and active cooperation of said individuals and per-
sons with intent and result of selling said colored enlargements and
frames therefore, was deceived concerning quality and value of their
products and in other particulars as above described; and

With further result public was thereby induced to purchase sald products
in erroneous belief that they were high-grade, quality pastels or paint-
ings and picture frames of exceptional merit and value, and trade was
unfairly diverted to them from their competitors hereinabove set forth,
including those who do not employ such practices in selling their tinted
or colored enlargements and frames, but truthfully represent their prod-
ucts and honestly sell the same, and including those engaged in business of
painting genuine pastels and paintings and who truthfully represent their
products as such:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors and consti-
tuted unfair methods of competition.

Mr. Marshall Morgan for the Commission.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission having reason to believe that The Association
of American Arts, Inc., a corporation; Edward Ziman and Harry
Burney (otherwise known as H. E. Burney, H. E. Bernstein, and
Harry E. Bernstein), individually, and trading as partners under
the trade names American Art Association, Paramount Art Studios,
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and Royal Art Association; Jack A. Burney (otherwise known as
Jack A. Bernie, Jacob Bernstein, and Jack A. Burnstein), individ-
ually, and trading as Burney Fairchild Studio and The Fine Art
Portrait Co., and as agent for Edward Ziman, Harry Burney, and
The Association of American Arts, Inc.; Peter F. Friedman (also
known as Peter F. Fairchild), individually, and also trading as The
Burney Fairchild Studio and as agent for Edward Ziman, Harry
Burney, and The Association of American Arts, Inc.; Alfred Davis,
Paul Seidler, Eli Lictofsky, and Hulbert Beauregard, individually,
and as agents for Edward Ziman, Harry Burney, and The Associa-
tion of American Arts, Inc., hereinafter referred to as respondent,
Liave violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paragraru 1. Respondent, The Association of American Arts,
Inc., with its principal office and place of business located at 486
Boyleston Street, Boston, Mass., was incorporated under the laws
of the State of Massachusetts on July 6, 1937, with the following
incorporators: Harry E. Bernstein, Edward Ziman, and Jack A.
Bernie, who direct the activities and control the policy and affairs of
such respondent company. These three persons, together with Paul
Seidler and Eli Lictofsky, became and have served as directors of
said corporation.

Respondents, Edward Ziman and Harry Burney are individuals
residing at Boston in the State of Massachusetts and doing business
at 486 Boylston Street, Boston, Mass., where they also are and have
been trading as partners under the trade names American Art Asso-
ciation, Paramount Art Studios, and Royal Art Association.

The American Art Association and the Paramount Art Co., located
at 486 Boylston Street, Boston, Mass., were registered at the office of
the City Clerk at Boston, Mass., by respondents, Edward Ziman and
Harry E. Bernstein, and on April 13, 1936, these respondents regis-
tered at the office of the City Clerk at Boston the Royal Art Co.,
located likewise at 486 Boylston Street, Boston, Mass. Respondents,
Iidward Ziman and Harry Burney, trading as individuals and like-
wise as partners, are the owners and the operators of the business con-
ducted by them at the above stated Boston address through the
medium of the aforementioned corporation and trade name com-
panies and the agents and sales representatives employed by them,
and they direct and have directed the activities and control and have
controlled the business policies and practices of said companies.
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The American Art Association, stated to be doing business at 710
Fddy Street, Providence, R. 1., was previously registered at the
office of the City Clerk of Providence, R. I., on September 17, 1935,
by Edward Ziman and Harry Burney, both stated to be of 1626
Jommonwealth Avenue, Brighton, Mass. The Paramount Art Co.
was registered at the same time at the office of the City Clerk at
Providence, R. I, with the same personnel and same Providence
address. _

Respondents, Paul Seidler, Peter F. Friedman, also known as
Peter F. Fairchild, Hulbert Beauregard, Eli Lictofsky, and Alfred
Davis, individually, and through the medium of trade name com-
panies, all located and doing business at 486 Boylston Street, Boston,
Mass., are and have been agents and sales representatives for the
said Edward Ziman, Harry Burney, and The Association of Ameri-
can Arts, Inc., Alfred Davis being also assistant manager for said
respondents in connection with the businesses conducted by them at
said address, 486 Boylston Street, Boston.

Respondents hereinabove named are now, and for some time last
past have been, engaged in the business of offering for sale and selling
tinted or colored enlargements of family and other photographs, and
of frames therefor. Respondents sell their products directly and
through the medium of salesmen or representatives appointed by
them as agents in their behalf to customers located in States other
than the State of Massachusetts. In consummating such sales and
in distributing such products, respondents cause the pictures and
frames so sold by them to be transported and delivered from their
places of business in Boston in the State of Massachusetts through
and into various other States of the United States to the respective
purchasers thereof at their respective points of location. In the
course and conduct of their said business, respondents have been
and now are engaged in direct and substantial competition with var-
ious corporations, partnerships, and individuals likewise engaged in
the sale of tinted or colored photographic enlargements and frames
therefor in commerce between and among the various States of the
United States, and likewise with corporations, partnerships, and indi-
viduals engaged in the sale of genuine original pastels and paintings,
including oil paintings and water color paintings in commerce among
the various States of the United States as will be more fully herein-
after shown.

Par. 2. A crayon is a pencil-shaped piece of colored clay, chalk,
or charcoal used for drawing upon paper. A crayon drawing is the
act or art of drawing with crayons.
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A drawing is a representation produced by the art of drawing; a
work of art produced by pen, pencil, or crayon.

The pastel, in art, is a colored crayon made of pigments ground
with chalk and compounded with water into a sort of paste. A draw-
ing made with a colored chalk or crayon is called a pastel, as is also
the art of drawing with colored crayons.

Paint is defined as a substance used in painting composed of a dry
coloring material intimately mixed with a liquid vehicle. A painting
is a likeness, image. or scene depicted with paints without the aid of
photography.

A water color is a painting with pigments for which water, and not
oil, is used as a solvent.

A portrait, in its ordinarily accepted meaning, is a picture of a
person drawn from life, especially a picture or representation of a
face; a likeness, particularly in oil.

An oil painting is a painting done by hand with brushes in plastic
oil colors on canvas, or other material, without the aid of photog-
raphy.

Par. 3. In the course and conduct of their said business respondents
directly and through agents and representatives employed by them
visit the homes of prospective customers in cities, towns, and rural
communities of the various States of the United States. Sales talks
containing approved methods of approach and convincing arguments
to be used in contacting prospective purchasers of pictures and of
frames therefor, and contract forms and blanks, receipts, and similar
documents, are prepared and furnished by respondents for distribu-
tion and use among their salesmen; also certificates or coupons to be
used in connection with the “draw,” as hereinafter related.

Pagr. 4. Respondents make their pictures in the following manner:
A negative is made of a family or other type of photograph fur-
nished by the purchaser or consumer to one of respondents’ agents
or sales representatives. This photograph is and has been obtained
by the salesman or sales representative to serve as a model for al-
leged Venetian convex portrait paintings, pastel, and other types of
so-called “paintings.” The negative made from the photograph fur-
nished is then used to make a photographic enlargement of the orig-
inal photograph. A second and different salesman thereafter sub-
mits an outline or proof of the enlarged photograph in due course,
and endeavors at that time to collect the full price theretofore agreed
upon for the incompleted alleged “pastel” or “painting,” and also
to induce the customer to agree to buy a frame therefor. A third
and final representative delivers the finished alleged “pastel” or
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“painting,” collects any sum remaining due thereon, and also collects
for the frame if the customer has agreed to buy one.

Purchasers of pictures are given to understand that they are con-
tracting or dealing with duly constituted agents or representatives
of respondents or of one of respondents’ trade name companies, and
each agent or salesman is furnished by respondents with an identi-
fication card or card of credentials to be presented or exhibited by
him when interviewing prospective purchasers. Sample cases con-
taining attractive specimens of genuine pastel paintings, oil color
and water color paintings, are also furnished agents or solicitors by
said respondents for use in soliciting orders in their behalf.

Par. 5. In the course and conduct of their said business, respond-
ents directly and through their agents and sales representatives em-
ployed by them as aforesaid, make and cause to be made various false,
misleading and deceptive representations. Typical of such represen-
tations, among others, are the following:

That $3.98, unframed, is the cost of production of one Venetian con-
vex portrait painting; that $7.90, unframed, is the cost of produc-
tion of one pastel portrait painting 10%% by 1414 inches in size;
that $15.80, unframed, is the cost of production of one pastel por-
trait painting 1414 by 2014 inches in size; that pastels and paintings
would be made at cost and only for a select few in each community;
that Mr. Burney is an artist, has been commissioned to make the
pastels or paintings, and it is necessary and advisable to have his
signature, as such artist, on each picture; that if the customer would
agree to have her children’s portraits painted, the same would be
placed on exhibition at the Boston Studio of the American Art Associa-
tion; that a very special offer was being made to selected customers
which would expire on a given date; that “special” offers made were
due to an advertising campaign being conducted by the respondents;
that finished pictures would be hand-painted oil portraits on canvas;
that paintings are done on Japanese silk; that work is done by un-
employed artists; that the American Art Association, not being in a
position to employ live models, was therefore selecting particular
types of children for reproduction in their art school; that art work
would be performed without charge; that the companies have art
classes where paintings are produced; that portrait paintings by the
companies are often purchased by advertising concerns and that any
compensation received as a result of such purchases would be turned
over to the parents of the children whose portraits were thus pur-
chased; that the child’s picture submitted would be used as a model
in the studio conducted by the respondents in Boston; that the com-
panies were conducting exhibitions from which cereal manufacturers
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would select subjects to be used in their advertising; that the prices
of $3.98, $7.90, and $15.80 for unframed paintings are special prices.

Pag. 6. In further connection with their selling methods, respond-
ents represent that a drawing contest will be held for the purpose
of deciding who shall be one of a few lucky persons in a particular
city or town to have respondents place free paintings in their homes.
The agent in connection with said drawing produces a number of
slips of paper. It is represented that most of said slips are blank
but that a few are trade checks or coupons; that a customer is al-
lowed two draws or trials; that if he draws a blank he does not
win, but if fortunate enough to draw a winning check or coupon,
he will be entitled to receive a genuine oil painting or pastel free.
The prospective customer draws, and finally, and invariably, draws
a lucky coupon, allegedly giving him an oil painting free. The cus-
tomer is thereupon congratulated by the agent upon his good luck.
Believing the representations of the agent to the effect that he has
been lucky and has obtained a distinct financial advantage the cus-
tomer is thereby induced to continue negotiations with said agent and
to make a contract with the said agent for a fine “pastel” or “painting”
free. The customer is casually and incidentally informed when the
agent is departing that there is just a nominal charge to be paid in
connection with the transaction, representing the “actual cost” of the
materials to be used in making the “painting” or “pastel.”

Said alleged “draw” or “drawing” was, and is, a mere sham device
employed by respondents for the sole purpose of inducing the pro-
spective purchaser to believe that if he draws a lucky “coupon” or
certificate, he will thereby have the distinct advantage of obtaining
a pastel or painting “free” or at a price below that ordinarily charged
customers, when in truth and in fact other customers unknown to
each other are approached in the same manner through the use of
said drawing scheme and device, and likewise have been beguiled into
believing that they are exceptional ones favored by fortune and
chance, when such is not the fact.

Par. 7. After obtaining through the representations of the first
visiting agent a contract from the customer for the purchase of a
pastel or painting, a second and different agent or representative
calls upon the customer with an unfinished proof or enlargement of
the alleged pastel or painting and on this visit collects or attempts
to collect the entire sum due for the unfinished alleged pastel or
painting; and at the same time undertakes to sell the customer a
frame therefor. The matter of the frame is here mentioned for the
first time, and the customer learns, to his surprise and dismay, from
the salesman that it will be impossible to obtain a frame for the
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alleged pastel or painting from any source other that the said re-
spondents. Said customers are given to understand then that the
pictures, pastels, or paintings of respondents are of such a distinct
or unusual shape as to make it impossible to obtain frames for them
in department, furniture, or other stores; and further, that it would
be futile for the customer to attempt to have the pastels or paintings
framed by any other organization than those of the respondents, the
work being so technical that only their experts could give satisfaction.
Said customers in this connection are given to understand that their
pictures will soil, smear, or deteriorate unless covered by a suitable
frame, including glass, and customers being influenced by said repre-
sentations thereupon undertake to preserve the pictures they have
bought by purchasing frames therefor. The alleged pictures, pastels,
or paintings, and frames are sold to customers by respondents at
grossly exorbitant prices. In case of unexpected preliminary inquiry
from the customer as to whether or not it may be possible to obtain
readily a frame for said alleged “pastel” or “painting,” respondents’
sales agents and representatives falsely, and with a view to effecting the
contemplated sale, assure the customer that he will experience no diffi-
culty in obtaining a frame; following which positive assurance, the
second salesman who appears at the home for the purpose of collect-
ing any sum due on the painting and selling a frame therefor will
break the real news to the customer to the effect that it is only pos-
sible to obtain a frame from respondents.

Par, 8. Respondent, Harry Burney, among others, makes and has
made it a practice to call upon various customers for the purpose of
exhibiting to them the proof or sketch of the pastel or painting they
have ordered, to collect in advance of the completion thereof any
sum remaining due on said pastel or painting, and to endeavor to
sell the customer a frame for the pastel or painting so purchased by
him. On the occasion of these visits respondent Burney represents
to the customer that he, Burney, is an artist and that in such capacity
he has duly signed his name on said pastel or painting for the cus-
tomer who has “commissioned” him to paint the same.

In further connection with the conduct of their said business re-
spondents represent that they are, and conduct, an art association
or art institute, where works of art may and will be exhibited, in
this manner making a distinct impression upon the customer with
respect to their standing and reputation in the world of art.

Par. 9. In truth and in fact, the various statements and represen-
tations made by respondents and by their sales agents and represen-
tatives in selling and offering for sale their pictures in cities, towns,
and communities of the respective States of the United States, were
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and are false, deceptive, and misleading in the following, among
other, particulars:

The so-called “pastels” or “paintings” as sold by respondents are
not pastels or paintings in any sense of the word, but, on the con-
trary, are merely cheap, quickly made photographic enlargements
tinted or colored, costing about $1.25 each. Said alleged “pastels”
and “paintings” are in no instance sold at cost, and the respective
prices of $3.98, $7.90, and $15.80 at which respondents sell unframed
“pastels” and “paintings” and the prices for which frames therefor
are sold, are not special prices offered by respondents to a select few
in any community or otherwise, but, on the contrary, are respondents’
regular prices, highly exorbitant and fictitious in character repre-
senting substantial profit to respondents, and the methods by which
said products are sold are the customary methods ordinarily em-
ployed by respondents and their agents and sales representatives
in the conduct of their businesses. Respondent, Burney, is not an
artist and has not been commissioned in any instance to make a
pastel or painting for any customer as alleged, and his signature
on the proof or finished product of any alleged pastel or painting
is not that of a commissioned artist in the sense that such term is
used and understood. Children’s portraits will not be and have not
been placed on exhibition at the Boston studio of the American Art
Association, particular types of children are not being selected by
respondents for the purpose of reproducing paintings of them in
respondents’ art school for the alleged reason that respondents are
not in a position to employ live models, or for any other reason, and
children’s pictures are not and have not been used as models in any
studio conducted by the respondents in Boston or elsewhere. Al-
leged portrait paintings by respondents are not purchased by adver-
tising concerns and no compensation is received as a result of such
alleged purchases to be turned over to the parents of children whose
portraits are stated to have thus been purchased. Finished pictures
are not hand-painted oil potraits on convas and paintings are not
made on Japanese silk, nor by unemployed artists. Respondents do
not have art classes where paintings are produced and art work is
not performed without charge. No special offer expiring on a given
date has been or is being made to selected customers, and no special
offers are being made as a result of any advertising campaign being
conducted by respondents. Neither the respondents nor the trade
name companies operated by them conduct exhibitions from which
cereal manufacturers select subjects to be used in their advertising.

The Association of American Arts, Inc., the American Art Asso-
ciation, the Royal Art Association, and the Paramount Art Studios
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are not and never have been art associations or art studios in the
sense that such terms are known and accepted in the field or world
of art. On the contrary, the business conducted now or heretofore
by respondents, through the medium of the above styled corporate
and trade names, is and has been no more, in fact, than a business
enterprise to sell to the public for profit cheap colored or tinted pho-
tographic enlargements and frames therefor. The use by respondents
of the term ‘“art association” has misled and deceived the public as
to the character of the business actually conducted by respondents,
and has caused the public to confuse respondents’ business with vari-
ous organizations, some similar in name or designation, which are
conducting, and which properly may be designated as, art associa-
tions.

Further, representations made by respondents and their agents and
sales representatives in connection with the so-called draw are highly
deceptive in various aspects, and customers, believing that they have
been actually lucky and have obtained an advantage through the
draw, are thereby induced to enter into contracts with respondents
for the purchase of pictures and frames therefor.

Respondents in further connection with the sale of said frames
have deceived customers by withholding from them at the time a
pastel or painting is ordered the fact that it will be impossible for
the customer thereafter to obtain a frame to fit said pastel or painting
except from the respondents and at the prices exacted by respondents
therefor.

Par. 10. The pictures or photographs which are secured from pros-
pective purchasers by the agents and representatives of respondents
for the purpose of having “pastels” or “paintings” made from them
are, in most instances, pictures of members of the family, or dear
relatives, and many such pictures cannot possibly be duplicated.
Such photographs furnished to respondents by their customers pos-
sess, and have possessed, great sentimental value. In case of contro-
versy as to alleged misrepresentation as to the character or quality of
the work done, or for other reasons justified in the mind of the pur-
chaser, the respondents insist upon holding the purchaser to the letter
and terms of the contract, and, as a means of enforcing compliance
with the contract in every instance, respondents refuse to return the
valued family photograph until the money claimed to be due has
been paid to respondents. Under such type of duress, many custom-
ers who are dissatisfied with the character or quality of the picture
made for them, and who assert, and have asserted, misrepresentation
in connection therewith, have been forced to go through with the
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contract in order to obtain the return of a treasured family photo-
graph.

Par. 11. There are among the competitors of respondents, as de-
scribed in paragarph 1 hereof, corporations, partnerships, firms, and
persons who are engaged in the sale of tinted or colored enlargements
of photographs and of frames therefor, who do not employ the prac-
tices as set forth in paragraphs 8 to 8 of this complaint, but who
truthfully represent their products and honestly vend the same; and
there are also, among the competitors of respondents, corporations,
partnerships, firms, and persons engaged in the business of painting
genuine pastels and paintings who truthfully represent their products
as such.

Par. 12. By the use of the within described false and misleading
representations, respondents have deceived and are deceiving the
public concerning the quality and value of the products sold by them
as aforesaid and in the various other particulars as hereinbefore de-
scribed and related, and have thereby induced, and are inducing, the
public to purchase said products under the erroneous belief that the
same are and were high-grade quality “pastels” or “paintings,” and
picture frames therefor, of exceptional merit and value. The use by
respondents of the said practices as set forth in paragraphs 3 to 8
of this complaint tends to and does unfairly divert trade from com-
petitors and thereby substantial injury has been done, and is being
done, by respondents to competition in interstate commerce among and
between the various States of the United States.

Par, 13. The acts and things above alleged to have been done and
the false representations alleged to have been made by respondents
are to the prejudice of the public and of respondents’ competitors, and
constitute unfair methods of competition in commerce within the intent
and meaning of the Federal Trade Commission Act.

Rerorr, FINDINGS As 10 THE Facts, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 7, 1938, issued, and on May 9,
1938, served, its complaint in this proceeding upon respondents, The
Association of American Arts, Inc., a corporation; Edward Ziman
and Harry Burney (otherwise known as H. E. Burney, H. E. Bern-
stein, and Harry E. Bernstein), individually, and trading as part-
ners under the trade names American Art Association, Paramount
Art Studios, and Royal Art Association; Jack A. Burney (otherwise
known as Jack A. Bernie, Jacob Bernstein, and Jack A. Burnstein),
individually, and trading as Burney Fairchild Studio and The Fine
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Art Portrait Company, and as agent for Edward Ziman, Harry Bur-
ney, and The Association of American Arts, Inc.; Peter F. Friedman
(also known as Peter F. Fairchild), individually, and also trading
as The Burney Fairchild Studio, and as agent for Edward Ziman,
Harry Burney, and The Association of American Arts, Inc.; Alfred
Davis, Paul Seidler, Eli Lictofsky, and Hulbert Beauregard, indi-
vidually, and as agents for Edward Ziman, Harry Burney, and The
Association of American Arts, Inc., charging them with the use of
unfair methods of competition in violation of the provisions of said
act. After the issuance of said complaint, respondent, The Associa-
tion of American Arts, Inc., filed a voluntary petition in bankruptcy
on May 26, 1938, was adjudicated a bankrupt on May 31, 1938, and
thereafter, as of January 1, 1939, pursuant to the provisions of chap-
ter 179 of the acts of 1939 of the State of Massachusetts, was dissolved
as nonexistent. After the issuance of said complaint and the filing
of respondents’ answer thereto, the Commission by order entered
herein, granted motions filed by respondents, H. E. Bernie (or Bern-
stein), J. A. Bernie (or Jack A. Bernie or Bernstein), Eli Lictofsky
(or A. Davis), and by Edward Ziman for permission to withdraw
their said answer and to substitute therefor answers admitting all the
material allegations of fact set forth in said complaint and waiving
all intervening procedure and further hearings as to said facts, which
substitute answers were duly filed in the office of the Commission.
Thereafter, this proceeding regularly came on for final hearing be-
fore the Commission on the said complaint and substitute answers,
and the Commission having duly considered the matter and being
now fully advised in the premises, finds that this proceeding is in the
interest of the public and makes this its findings as to the facts and
its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracrarr 1. Respondent, The Association of American Arts,
Inc., with its principal office and place of business prior to and at
the time of the filing of the complaint herein, located at 486 Boylston
Street, Boston, Mass., was incorporated under the laws of the State
of Massachusetts on July 6, 1937, with the following incorporators:
Harry E. Bernstein, Edward Ziman, and Jack A. Bernie, who di-
rected the activities and controlled the policies and affairs of such
respondent company. These three persons, together with Paul Seid-
ler and Eli Lictofsky, became and served as directors of said
corporation.
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Respondents, Edward Ziman and Harry Bernie, the latter also
known as H. E. Bernie or Bernstein, each hereinafter referred to as
respondent, are individuals who, prior to, and at the time of the
issuance of complaint herein, resided at Boston in the State of Massa-
chusetts and were engaged in business at 486 Boylston Street, Boston,
Mass., where they had been trading as partners under the trade names
American Art Association, Paramount Art Studios, and Royal Art
Association.

The American Art Association and the Paramount Art Studios,
which prior to, and at the time of the issuance of complaint herein,
were also located at 486 Boylston Street, Boston, Mass., were regis-
tered at the office of the City Clerk at Boston, Mass., by respondents
Edward Ziman and Harry E. Bernstein, and on April 13, 1936,
these respondents registered at the office of the City Clerk at Boston
the Royal Art Co., located likewise at 486 Boylston Street, Boston,
Mass. Respondents, Edward Ziman and Harry Burney, trading as
individuals and likewise as partners, were the owners and the opera-
tors of the business conducted by them at the above stated address and
through the medium of the aforementioned corporation and trade name
companies and the agents and sales representatives employed by them,
directed the activities and controlled the business policies and prac-
tices of said companies.

Jack A. Burney, otherwise known as Jack or J. A. Bernie, Jacob
Bernstein, and Jack A. Bernstein; and Eli Lictofsky, otherwise
known as A. or Alfred Davis, each hereinafter referred to as respond-
ent, prior to and at the time of the issuance of the complaint herein,
traded individually, and through the medium of various trade name
companies as agents and sales representatives for the said Edward
Ziman, Harry Burney or Bernie and the Association of American Arts,
Inc., respondent Eli Lictofsky or Alfred Davis, also serving as assist-
ant manager for respondents Harry Ziman and Harry Burney or
Bernie and the Association of American Arts, Inc.; at the afore-
mentioned address 486 Boylston Street, Boston, Mass.

Par. 2. The four above named individual respondents, at the time
of the issuance of the complaint herein, and for some time prior
thereto, were engaged in the business of offering for sale and selling
tinted or colored enlargements of family and other photographs, and
of frames therefor. Respondents sold their products directly and
through the medium of salesmen or representatives appointed by them
as agents in their behalf to customers located in States other than the
State of Massachusetts, In consummating such sales and in distribut-
ing such products, respondents caused the pictures and frames so



206 FEDERAL TRADE COMMISSION DECISIONS
Findings 30F.T.C.

sold by them to be transported and delivered from their places of
business in Boston, in the State of Massachusetts through and into
various other States of the United States to the respective purchasers
thereof at their respective points of location. In the course and con-
duct of their said business, respondents had been and were engaged in
direct and substantial competition with various corporations, partner-
ships, and individuals likewise engaged in the sale of tinted or colored
photographic enlargements and frames therefor in commerce between
and among the various States of the United States, and likewise with
corporations, partnerships, and individuals engaged in the sale of
genuine original pastels and paintings, including oil paintings and
water color paintings in commerce among the various States of the
United States.

Par. 3. In the course and conduct of their said business respond-
ents directly and through agents and representatives employed by
them visited the homes of prospective customers in cities, towns, and
rural communities of the various States of the United States. Sales
talks containing approved methods of approach and convincing argu-
ments to be used in contacting prospective purchasers of pictures and
of frames therefor, and contract forms and blanks, receipts, and simi-
lar documents, were prepared and furnished by respondents for dis-
tribution and use among their salesmen; also certificates or coupons
to be used in connection with the “draw” as hereinafter related.

Par. 4. Respondents made their pictures in the following manner:
A negative was made of a family or other type of photograph fur-
nished by the purchaser or consumer to one of respondents’ agents or
sales representatives. This photograph was obtained by the sales-
man or sales representative to serve as a model for alleged Venetian
convex portrait paintings, pastel, and other types of so-called “paint-
ings.” The negative made from the photograph furnished was then
used to make a photographic enlargement of the original photograph.
A second and different salesman thereafter submitted an outline or
proof of the enlarged photograph in due course, and endeavored at
that time to collect the full price theretofore agreed upon for the in-
completed alleged “pastel” or “painting,” and also to induce the cus-
tomer to agree to buy a frame therefor. A third and final repre-
sentative delivered the finished alleged “pastel” or painting,” collect-
ing any sum remaining due thereon, and also collected for the frame
if the customer had agreed to buy one.

Purchasers of pictures were given to understand that they were
contracting or dealing with duly constituted agents or representatives
of respondents or of one of respondents’ trade name companies, and
each agent or salesman was furnished by respondents with an identi-
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fication card or card of credentials to be presented or exhibited by him
when interviewing prospective purchasers. Sample cases containing
attractive specimens of genuine pastel paintings, oil color and water
color paintings, were also furnished agents or solicitors by said re-
spondents for use in soliciting orders in their behalf.

Par. 5. In the course and conduct of their said business, respondents
directly and through their agents and sales representatives employed
by them as aforesaid, made and caused to be made various false, mis-
leading, and deceptive representations. Typical of such representa-
tions, among others, were the following:

That $3.98, unframed, was the cost of production of one Venetian
convex portrait painting; that $7.90, unframed, was the cost of pro-
duction of one pastel portrait painting 1014 by 1414 inches in size;
that $15.80, unframed, was the cost of production of one pastel portrait
painting 1414 by 2014 inches in size; that pastels and paintings would
be made at cost and only for a selected few in each community; that
Mr. Burney was an artist, had been commissioned to make pastels or
paintings, and it was necessary and advisable to have his signature, as
such artist, on each picture; that if the customer would agree to have
her children’s portraits painted, the same would be placed on exhibition
at the Boston Studio of the American Art Association; that a very
special offer was being made to selected customers which would expire
on a given date; that “special” offers were made due to an advertising
campaign being conducted by the respondents; that finished pictures
would be hand painted oil portraits on canvas; that paintings were
done on Japanese silk; that work was done by unemployed artists;
that the American Art Association, not being in a position to employ
live models, was therefore selecting particular types of children for
reproduction work in their art school; that art work would be per-
formed without charge; that the companies had art classes where
paintings were produced; that portrait paintings by the companies
were often purchased by advertising concerns and that any compensa-
tion received as a result of such purchases would be turned over to
the parents of the children whose portraits were thus purchased;
that the children’s pictures submitted would be used as models in the
studio conducted by the respondents in their business; that the com-
panies were conducting exhibitions from which cereal manufacturers
would select subjects to be used in their advertising; that the prices
of $3.98, $7.90, and $15.80 for unframed paintings were special prices.

Par. 6. In further connection with their selling methods, respondents
represented that a drawing contest would be held for the purpose of
deciding who should be one of a few lucky persons in a particular city
or town to have respondents place free paintings in their homes. The
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agent in connection with said drawing produced a number of slips of
paper. It was represented that most of said slips were blank, but that
a few were trade checks or coupons; that a customer was allowed two
draws or trials; that if he drew a blank he did not win, but if fortunate
enough to draw a winning check or coupon he would be entitled to
receive a genuine oil painting or pastel free. The prospective customer
drew, and finally, and invariably, drew a lucky coupon, allegedly
giving him an oil painting free. The customer was thereupon con-
gratulated by the agent upon his good luck, believing the representa-
tions of the agent to the effect that he had been lucky and had obtained
a distinct financial advantage. The customer was thereby induced to
continue negotiations with said agent and to make a contract with
the said agent for a fine “pastel” or “painting” free. The customer
was casually and incidentally informed when the agent was departing
that there was just a nominal charge to be paid in connection with the
transaction, representing the “actual cost” of the materials to be used
in making the “painting” or “pastel.” Said alleged “draw” or “draw-
ing” was a mere sham device employed by respondents for the sole
purpose of inducing the prospective customer to believe that if he
drew a lucky “coupon” or certificate, he would thereby have the dis-
tinct advantage of obtaining a pastel or painting “free” or at a price
below that ordinarily charged customers, when in truth and in fact
other customers unknown to each other were approached in the same
manner through the use of said drawing scheme and device, and like-
wise were beguiled into believing that they were exceptional ones
favored by fortune and chance when such was not the fact.

Par. 7. After obtaining through the representations of the first
visiting agent a contract from the customer for the purchase of
a pastel or painting, a second and different agent or representative
called upon the customer with an unfinished proof or enlargement
of the alleged pastel or painting and on this visit collected or
attempted to collect the entire sum due for the unfinished alleged
pastel or painting; at the same time undertook to sell the customer
a frame therefor. The matter of the frame was here mentioned
for the first time, the customer learning to his surprise and dismay
from the salesman that it would be impossible to obtain a frame
for the alleged pastel or painting from any source other than the
said respondents. Said customers were given to understand then
that the pictures, pastel, or paintings of respondents were of such
a distinct or unusual shape as to make it impossible to obtain frames
for them in department, furniture, or other stores; and further,
that it would be futile for the customer to attempt to have the
pastels or paintings framed by any other organization than those
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of respondents, the work being so technical that only their experts
could give satisfaction. Said customers in this connection were
given to understand that their pictures would soil, smear, or de-
teriorate unless covered by suitable frames, including glass, and
customers being influenced by said representations thereupon under-
took to preserve the pictures they had bought by purchasing frames
therefor. The alleged pictures, pastels, or paintings and frames
were sold to customers by respondents at grossly exorbitant prices.
In case of unexpected preliminary inquiry from the customer as
to whether or not it might be possible to obtain readily a frame
for said alleged “pastel” or “painting,” respondents’ sales agents
and representatives falsely, and with a view to effecting the con-
templated sale, assured the customer that he would experience no
difficulty in obtaining a frame; following which positive assurance
the second salesman who appeared at the home for the purpose of
collecting any sum due on the painting and selling a frame therefor
would break the real news to the customer to the effect that it was
only possible to obtain a frame from respondents.

Par. 8 Respondent, Harry Burney, among others, made it a
practice to call upon various customers for the purpose of exhibit-
ing to them the proof or sketch of the pastel or painting which
they had ordered, to collect in advance of the completion thereof
any sum remaining due on said pastel or painting, and to endeavor
to sell the customer a frame for the pastel or painting so purchased
by him. On the occasion of these visits respondent Burney repre-
sented to the customer that he, Burney, was an artist and that in
such capacity, he had duly signed his name on said pastel or paint-
ing for the customer who had “commissioned” him to paint the same.

In further connection with the conduct of their said business
respondents represented that they were conducting an art associa-
tion or art institute, where works of art might and would be ex-
hibited, in this manner making a distinct impression upon the
customer with respect to their standing and reputation in the world
of art.

Par. 9. The Commission finds that the various statements and
representations made by respondents and by their sales agents and
representatives in selling and offering for sale their pictures in
cities, towns, and communities of the respective States of the United
States, were false, deceptive, and misleading in the following, among
other particulars:

The so-called “pastels” or “paintings” as sold by respondents were
not pastels or paintings in any sense of the word, but on the contrary,
were merely cheap, quickly made photographic enlargements tinted
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or colored, costing about $1.25 each. Said alleged “pastels” and
“paintings” were in no instance sold at cost, and the respective prices
of $3.98, $7.90, and $15.80 at which respondents sold unframed
“pastels” and “paintings” and the prices for which frames therefor
were sold, were not special prices offered by respondents to a select
few in any community or otherwise, but, on the contrary, were re-
spondents’ regular prices, highly exorbitant and fictitious in char-
acter representing substantial profit to respondents, and the methods
by which said products were sold were the customary methods ordi-
narily employed by respondents and their agents and sales repre-
sentatives in the conduct of their businesses. Respondent Burney
was not and is not an artist and had not been commissioned in any
instance to make a pastel or painting for any customer as slleged,
and his signature on the proof or finished product of any alleged
pastel or painting was not that of a commissioned artist in the sense
that such term is used and understood. Children’s portraits were not
placed on exhibition at the business studio of the American Art
Association, particular types of children were not selected by re-
spondents for the purpose of reproducing paintings of them in re-
spondents’ art school, and children’s pictures were not used as models
in any studio conducted by the respondents in business or elsewhere.
Alleged portrait paintings by respondents were not purchased by
advertising concerns and no compensation was received as a result
of such alleged purchases to be turned over to the parents of children
whose portraits were stated to have thus been purchased. Finished
pictures were not hand-painted oil portraits on canvas and paintings
were not made on Japanese silk, nor by unemployed artists. Re-
spondents did not have art classes where paintings were produced
and art work was not performed without charge. No special offer
expiring on a given date was made to selected customers, and no
special offers were made as a result of any advertising campaign
conducted by respondents. Neither the respondents nor the trade
name companies operated by them conducted exhibitions from which
cereal manufacturers selected subjects to be used in their advertising.

The Association of American Arts, Inc., the American Art Associa-
tion, the Royal Art Association, and the Paramount Art Studios
were not art associations or art studios in the sense that such terms
are known and accepted in the field or world of art. On the contrary,
the business conducted by respondents, through the medium of the
above styled corporate and trade names was no more, in fact, than
a business enterprise to sell to the public for profit cheap colored or
tinted photographic enlargements and frames therefor. The use
by respondents of the term “art association” mislead and deceived the
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public as to the character of the business actually conducted by re-
spondents, and caused the public to confuse respondents’ business
with various organizations, some similar name or designation which
were conducting, and which properly might be designated as, art
associations.

Further, representations made by respondents and their agents and
sales representatives in connection with the so-called draw were highly
deceptive in various aspects, and customers, believing that they had
been actually lucky and had obtained an advantage through the draw
when such was not the fact, were thereby induced to enter into con-
tracts with respondents for the purchase of pictures and frames
therefor.

Respondents, in further connection with the sale of said frames de-
ceived customers by withholding from them the fact that at the
time a pastel or painting was ordered it would be impossible for the
customer thereafter to obtain a frame to fit said pastel or painting
except from the respondents and at the prices exacted by respondents
therefor.

Par. 10. The Commission finds that the pictures or photographs
which were secured from prospective purchasers by the agents and
representatives of respondents for the purpose of having “pastels”
or “paintings” made from them were, in most instances, pictures of
members of the family, or dear relatives, and that many such pictures
could not possibly be duplicated. Such photographs furnished to
respondents by their customers possess great sentimental value. In
case of controversy as to alleged misrepresentation as to the character
or quality of the work done, or for any other reasons justified in the
mind of the purchaser, the respondents insisted upon holding the
purchaser to the letter and terms of the contract, and as a means of
enforcing compliance with the contract respondents refused to return
the valued family photograph until the money claimed to be due had
been paid to respondents. Under such type of duress, many customers
dissatisfied with the character or quality of the picture made for them,
and who asserted misrepresentation in connection therewith, were
nevertheless forced to go through with the contract in order to obtain
the return of a treasured family photograph.

Par. 11. The Commission further finds that all of the representa-
tions by the salesmen and representatives of respondents were made
with the knowledge, acquiescence, and active cooperation of respondents
for the purpose and with the result of selling colored enlargements
of photographs and frames therefor. The respondents and said sales-
men and representatives knew these representations to be false and
misleading. The respondents further aided and abetted in the fur-
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therance of said fraudulent sales plan and representations by fur-
nishing salesmen and representatives with standardized sales talks
containing for their guidance the false and misleading representations
hereinbefore set out.

Par. 12. There were among the competitors of respondents as de-
scribed in paragraph 1 hereof, corporations, partnerships, firms, and
persons who were engaged in the sale of tinted or colored enlargements
of photographs and of frames therefor, who did not employ the prac-
tices set forth in paragraphs 3 to 8 of the complaint, but who truth-
fully represented their products and honestly sold the same; and
there were also among the competitors of respondents, corporations,
partnerships, firms, and persons engaged in the business of painting
genuine pastels and paintings, who truthfully represented their prod-
ucts as such.

Par. 13. By the use of the within described false and misleading
representations, respondents deceived the public concerning the quality
and value of the products sold by them as aforesaid and in the various
other particulars as hereinbefore described and related, and thereby
induced the public to purchase said products under the erroneous be-
lief that the same were high-grade quality ”pastels” or “paintings,”
and picture frames of exceptional merit and value, The use by re-
spondents of the said practices as set forth in paragraphs 8 to 8
of the complaint tended to and did unfairly divert trade to the
respondents from their competitors hereinabove described who were
likewise engaged in commerce among and between the various States
of the United States.

CONCLUSION

The aforesaid acts and practices of the within named respondents,
as herein found, are all to the prejudice and injury of the public and
of respondents’ competitors and constitute unfair methods of com-
petition in commerce within the intent and meaning of the Federal
Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Commission upon the
complaint of the Commission and the answers of respondents, H. E.
Bernie or Bernstein, otherwise known as Harry Burney or H. E.
Burney; J. A. Bernie or Bernstein, otherwise known as Jack A,
Burney or Jacob Bernstein; Eli Lictofsky, otherwise known as
A. Davis or Alfred Davis, and Edward Ziman, in which answers re-
spondents admit all the material allegations of fact set forth in the
complaint, and state that they waive all intervening procedure and
further hearing us to said facts, and the Commission having made its
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findings as to the facts and conclusion that said respondents have
violated the provisions of the Federal Trade Commission Act.

It 43 ordered, That the respondents, H. E. Bernie or Bernstein,
otherwise known as Harry Burney or H. E. Burney; J. A. Bernie or
Bernstein, otherwise known as Jack A. Burney or Jacob Bernstein;
Eli Lictofsky, otherwise known as A. Davis or Alfred Davis, and Ed-
ward Ziman, individuals, their representatives, agents, and employes,
directly or through any corporate or other device, including any
trade name, in connection with the advertising, offering for sale, and
sale and distribution of colored or tinted photographs or enlarge-
ments having a photographic base and of frames therefor, in com-
merce as commerce is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:

1. Representing, directly or in any manner, that colored or tinted
pictures, photographs, or photographic enlargements are hand-painted
or are paintings.

2. Using the terms “pastel” or painting,” “oil portraits” or “pastel
portrait painting,” either alone or in conjunction with any other
terms or words or in any way to designate, describe, or refer to
colored or tinted pictures, photographs or photographic enlarge-
ments, or other pictures produced from a photographic base or
impression,

3. Misrepresenting that any specified sum is the actual cost of
production of a picture or otherwise misrepresenting the actual cost
of either materials or delivery.

4. Representing that a picture similar to sample displayed will
be delivered unless the picture so delivered is of the same kind, qual-
ity, design, and workmanship.

5. Representing that respondents are conducting any special or
advertising campaign in any particular place or locality for the pur-
pose of obtaining special exhibitors, or otherwise, unless such cam-
paign or such special offer is in fact then being conducted or made in
such locality for such purpose.

6. Representing that said pictures are being, or will be, sold only
to a limited or selected number of customers, or otherwise misrepre-
senting any material fact concerning the terms and conditions of sale,
or the extent to which the sale of such pictures is limited.

7. Representing that any portrait will be placed on exhibition in
any studio or other place of display, or that respondents’ portrait
paintings are purchased by advertising concerns and that any com-
pensation received from such sale will be turned over to the customer.

8. Representing that particular types are being selected for the
purpose of reproducing “paintings” in respondents’ art school, or
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that respondents have art classes where paintings are produced and
art work performed without charge.

9. Representing by means of any trade name or otherwise that the
respondents operate or are connected with any art association or art
studio.

10. Representing through the use of a “draw,” or any drawing
contest, or through the use of “lucky” blanks, slips, coupons, or cer-
tificates, or through the use of any other device, plan, or scheme, or
through any introductory or advertising offer, or otherwise, that any
customer thereby would obtain a financial advantage or would be
entitled to receive any picture free or would receive a substantial
discount or reduction in the price of any picture or pictures.

11. Concealing from or failing to disclose to customers upon initial
contact that the finished picture when delivered will be so shaped
and designed that it can only be used in a specially designed, odd
style of frame, which can be obtained from respondents only.

12. Representing to customers in any manner that suitable frames
for pictures may be purchased elsewhere unless such odd design of
frame can in fact be readily purchased in the customary marts of
trade.

13. Representing as the customary or regular prices or values of
pictures or frames, prices and values which are in excess of the prices
at which such products are regularly and customarily sold in the
normal and usual course of business.

14. Retaining the original photograph loaned to respondents for
use in making a picture, unless all of the terms and conditions upon
which said original photograph is to be retained in connection with
the purchase and payment for a picture or frame, or for any other
purpose, are fully and adequately revealed to the purchaser at the
time the original photograph is obtained from such purchaser.

It is further ordered, That the respondents shall, within 60 days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with this order.

It is further ordered, That this proceeding be, and the same hereby
is, closed as to the respondent, The Association of American Arts,
Inc., said corporation having been inactive for more than a year and
having been duly dissolved, and that the proceeding be closed as to
respondents Peter F. Friedman, (also known as Peter F. Fairchild),
Paul Seidler, and Hulbert Beauregard, without prejudice to the right
of the Commission to reopen the same and resume prosecution thereof
in accordance with the Commission’s regular procedure should future
facts so warrant.
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Ix TiE MATTER OF

GRAVITONIC LIFE RAY CORPORATION, INC,, AND
FRED W. REED

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3451. Complaint, June 7, 1938—Decision, Dec. 22, 1939

Where a corporation and an individual, its president and in charge of its affairs,
engaged, in cooperation with each other, in manufacture, sale and Qistri-
bution of an electrie appliance or table to purchasers in various other States
and in the District of Columbia, in competition with others likewise engaged
in sale and distribution in commerce among the various States of products
and preparations intended, designed, and used for purposes for which they
recommended their product; in describing same in advertisements in pam-
phlets, leaflets, newspapers, and magazines distributed among public in
various States—

(a) Represented that their said device was a scientific discovery which was
based upon scientific foundations and forces and which located causes or
troubles of disease and purified blood stream by mechanical action thereof;
and

(b) Represented that said device cured and relieved various ailments and con-
ditions, including sinus infections in a few applications, sleeping sickness,
blindness caused by ticdouloureux, tuberculosis, stomach and gall bladder
troubles, kidney trouble and arthritis, cancer, high blood pressure, and a
number of others;

TFacts being device in question was not a discovery, would not accomplish any
such results or locate causes of any troubles or diseases and was not a
competent or effective treatment therefor, but was worthless and of no
use in diagnosis, cure or treatment of disease, and had no scientific founda-
tion and no beneficial effect on the system, and statements in question were
false, misleading and untrue;

With tendency and capacity to mislead and deceive substantial portion of pur-
chasing public into erroneous and mistaken belief that all of their said
representations were true, and with result that number of consuming
publie purchased substantial volume of their said electric tables and trade
was thereby diverted unfairly to them from their competitors engaged in
sale and distribution in commerce of products and preparations intended,
designed, and used for purposed for which their device was recommended,
and who truthfully represented effectiveness of their respective products :

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and competitors and constituted
unfair methods of competition.

Before Mr. Arthur F. Thomas and Mr. Randolph Preston, trial
examiners.
Mr. William L. Taggart for the Commission.
Mr, Frederic I. Barrows, of Indianapolis, Ind., and Mr. J. Carl
Lambdin, of St. Petersburg, Fla., for Fred W. Reed.
260605m—41—vol. 30——17
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Gravitonic Life
Ray Corporation, Inc., a corporation, and Fred W. Reed, individ-
ually, and as president of Gravitonic Life Ray Corporation, Ine.,
hereinafter referred to as respondents, have violated the provisions
of the said act, and it appearing to the Commission that a proceed-
ing by it in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges in that respect as follows:

Paracraru 1. Respondent Gravitonic Life Ray Corporation, Inc.,
is organized under the laws of the State of Florida. Its officers are
Fred W. Reed, president, and Mrs. Helen Stowers, secretary. Its
main office is located at 687 Central Avenue, St. Petersburg, Fla.

Respondent Fred W. Reed of 1330 North Meridian Street, Indian-
apolis, Ind., is the president of respondent Gravitonic Life Ray Cor-
poration, Inc., a corporation, and controls and directs the activities,
practices and policies of said corporate respondent in the course and
conduct of the business and in doing the acts and things hereinafter
described. Respondent Fred W. Reed uses the respondent Gravi-
tonic Life Ray Corporation Inc., and other corporations as instru-
mentalities and means through which he conducts the business and
does the acts and things hereinafter described. Respondents Fred
W. Reed and Gravitonic Life Ray Corporation, Inc., separately and
collectively, also use various trade names in conducting the business
and in doing the acts and things hereinafter described. Among the
corporations used by the respondent Fred W. Reed as instrumentali-
ties and means of conducting the business, and doing the acts and
things hereinafter described, are the following: Gravitonic Life
Ray Estate, Ltd., and Gravitonic Life Ray Estate, Inc. Among the
trade names used by the respondents Gravitonic Life Ray Corpora-
tion, Inc. and Fred W. Reed are the following: Gravitonic Life
Ray Estate, Litd., and Gravitonic Life Ray Estate, Inc.

In doing the acts and things hereinafter alleged, and during all
of the time herein mentioned, respondents Gravitonic Life Ray Cor-
poration, Inc. and Fred W. Reed have acted together and in coopera-
tion with each other.

Par. 2. Respondents, trading in their own names and through said
corporations and under said trade names as aforesaid, have been for
some time past, and are now, engaged in the business of manufac-
turing and in selling and distributing an electrical appliance. The
last known place of business of the respondents was 1330 North Me-
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ridian Street, Indianapolis, Ind. The product advertised and sold is
a table to which is attached an electrical appliance and other acces-
sories. Respondents have conducted their said business at and from
various points in the United States.

The respondents cause their said product, when sold, to be trans-
ported from the point in the State where they happen to be located
at the time of a particular sale into and through the several States
of the United States to the purchasers thereof, located at various
points in States of the United States other than the State of origin
of such shipments and in the District of Columbia.

Par. 3. In the course and conduct of their business in commerce
among and between the various States of the United States and in
the District of Columbia respondents have been and are in substan-
tial competition with individuals, partnerships, and corporations en-
gaged in said commerce in the sale and distribution of similar prod-
ucts and in the sale and distribution of products and preparations
intended, designed, and used for the purposes for which the respond-
ents recommend their said product.

Par. 4. In the course and conduct of their business in said com-
merce, and for the purpose of inducing members of the public to
purchase said product, respondents advertise said product in book-
lets, pamphlets, circulars, by personal contact, and by other means,
all purporting to be descriptive of said product and its effectiveness
and value for the uses and purposes for which it is advertised. In
the aforesaid advertisements distributed among prospective pur-
chasers, and in newspapers and magazines and other types of adver-
tisements circulated among said prospective purchasers and the pub-
lic, as aforesaid, statements to the following effect are made:

THE GRAVITONIO LIFE RAY now being presented to the public, is a wonderful
discovery which promises to revolutionize the present methods of making exam-
inations and the treatment of practically all human ills. As the name implies,
this discovery is based on the forces of gravity, the tonic of the air, and the
vibrational impulses in the ether surrounding the earih. All life is, or is af-
fected by vibration and these vibrations in the ether both build and destroy life.
THE GRAVITONIC LIFE RAY is the summation of all the rays which produce and
support life. The gamma rays and all other rays which tend to destroy life,
have been screened out. These life rays show practically no tendency to heat,
and in no way resemble electricity. Nothing seems to stop them for they will
pass through all known substances. Furthermore, the supply is inexhaustible.

» » . * * . .

The ray seems to be unfailing in its powers to locate the cause of the
trouble. The blood stream Is purified by the mechanical action of the Gravr-
TONIC LIFR RAY Which destroys disease germs, reduces poisons and stimulates the

muscles that absorb the poisons and draws them to the surface.
. L] ] L] » L J *
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In a large percentage of all bodily ills, sinus trouble is found to be the
basie cause. It is the relief of this same sinus trouble which has, oddly
enough, given the medical profession so much real trouble; yet the ray will
relieve sinug infections in a few applications. Sleeping sickness victims
have been aroused, patients blinded by ticdouloureux have had sight restored,
tuberculosis, stomach and gall bladder troubles have been relieved and cured,
diseases of the kidneys overcome, arthritis victims relieved and cured, gland
disorders corrected, likewise diabetes, tumor, prostate trouble, colds, dizziness,
anemia, cancer, chronic indigestion, acute appendicitis, goiter, colitls, dyspepsia,
nervousness, spinal trouble, high blood pressure, tonsilitis, eatarrh, and mastoid

and ear trouble have been relieved and cured.
* * * * * * *

Asserting he has captured, caged and finally tamed a real “life ray” from
the wilds of space, Frederick Williams Reed of Hollywood has just con-
cluded a series of demonstrations admittedly somewhat mystifying to the
scientists who have seen it. So long as this ray sojourns in matter that
matter is alive, he says; as soon as it goes out the thing is armiated [sic]
dies. He describes {t as a “force” diffused throughout the universe, variously
deseribed as “nervous ether,” “life fluid,” “vital principle,” and so on.

“Every diseased part of the body,” Reed declared, “has a vibration peculiar
to itself. Trained fingers can, therefore, identify a disease, whether it is
cancer, tuberculosis or something else, by the feel of the vibrations,” and it is
asserted that certain malignant diseases have been cured by passing this ray
through a patient’s body.

GRAVITONIC LIFE RAY—WHAT IS IT?

Hear the voices and music vibrate from vegetables, flowers and the humun
body, transmitted through the human hand * * *,

Feel vitality surge through your body * * *

See demonstration and be Convinced!

All of said statements, together with many similar statements
appearing in respondents’ advertising literature purport to be de-
scriptive of their product and its affectiveness in treating or curing
many of the diseases, ailments, afflictions and conditions of the human
body. In all of their advertising literature, respondents represent,
through the statements and representations herein set out and other
statements of similar import and effect, that their product, Gravitonic
Life Ray, will prevent and cure, or is beneficial in the treatment of,
many of the diseases, ailments, afflictions, and conditions which may
be present or exist in the human body.

Par. 5. In truth and in fact said product is not a wonderful dis-
covery which promises to revolutionize methods of making exami-
nations, and a treatment of practically all human ills, The product
is not a scientific discovery based on forces of gravity, the tonic of
the air, and the vibrational impulses of the ether surrounding the
earth. The said product will not locate the causes of any troubles
or diseases, The said product will not relieve the symptoms of, and
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is not a remedy or cure for, sinus trouble and infections, sleeping
sickness, blindness caused by ticdouloureux, or for tuberculosis,
stomach and gall bladder troubles, diseases of the kidneys, arthritis,
gland disorders, diabetes, tumor, prostate trouble, colds, dizziness,
anemia, cancer, chronic indigestion, acute appendicitis, goiter, colitis,
dyspepsia, nervousness, spinal trouble, high blood pressure, tonsilitis,
catarrh, or mastoid and ear trouble.

Said product named herein when manufactured, advertised, and
distributed is then and there misrepresented in that the aforesaid
statements regarding the therapeutic, curative, and other benefits and
effects thereof shown on the different circulars, and other advertise-
ments, and by personal orations to the public, as aforesaid, are false
and fraudulent, and the same are applied knowingly and in reckless
and wanton disregard of their truth or falsity.

Par. 6. There are among respondents’ competitors in commerce as
herein set out, those who do not in any way misrepresent the
character and nature of their products, and who do not make use
of any of the misleading representations herein set out or similar
ones with respect to the therapeutic value of their respective products.

Par. 7. Each and all of the false and misleading statements and
representations made by the respondents in designating or describing
their product and the effectiveness of said product for curing, treat-
ing, or relieving the diseases, ailments, afflictions, and conditions of
the human body herein named, in offering for sale and selling their
said product, were, and are, calculated to, and have had, and now
have a tendency and capacity to mislead a substantial portion of the
purchasing public into the erroneous belief that all of said repre-
sentations are true and that said product will, in truth, accomplish
the results claimed. Further, as a direct consequence of the mistaken
and erroneous beliefs, induced by the acts and representations of
the respondents, as hereinabove detailed, a number of the consuming
public have purchased a substantial volume of respondents’ product
with the result that trade has been unfairly diverted to the re-
spondents from competitors likewise engaged in the business of dis-
tributing and selling similar products or other products designed,
intended and sold for use in the cure, relief or treatment of the
various diseases, ailments, afflictions and conditions named herein,
and who truthfully represent the effectiveness of their respective
products. As a result, thereof, injury has been, and is now being,
done by respondent to competition in commerce among and between
the various States of the United States and in the District of
Columbia.



220 FEDERAL TRADE COMMISSION DECISIONS

Findings 30F.T.C.

Par. 8. The aforesaid acts and deceptive practices of the respond-
ents as herein alleged are all to the prejudice of the public and of
respondents’ competitors and constitute unfair methods of competi-
tion in commerce within the intent and meaning of the Federal

Trade Commission Act.
Rerorr, FinpiNes as o THE Facrs, AND OrbER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on June 7, 1938, issued its complaint
in the above-entitled proceeding, and caused same to be served upon
respondents, Gravitonic Life Ray Corporation, Inc., and Fred W.
Reed, individually, charging them with violation of Section 5 of the
provisions of said act. Respondent entered an appearance and filed
an answer to the complaint, and thereafter, beginning on August 8,
1938, testimony and other evidence in support of the allegations of
said complaint were introduced by William L. Taggart, attorney for
the Commission, before Arthur F. Thomas, and Randolph Preston,
trial examiners of the Commission, which testimony and other evi-
dence were duly recorded and filed in the office of the Commission.

Thereafter, the proceeding regularly came on for final hearing be-
fore the Commission on said complaint, the answer thereto, testimony
and other evidence, and brief in support of the complaint. Respond-
ent not having filed a brief, and oral argument not having been re-
quested, and the Commission having duly considered the matter, and
being now fully advised in the premises, finds that this proceeding is
in the interest of the public, and makes this its findings as to the facts
and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Gravitonic Life Ray Corporation, Inc.,
is a corporation organized and existing under and by virtue of the
laws of the State of Florida. It maintains its principal office and
place of business in St. Petersburg, Fla. Respondent Fred W. Reed
is an individual, and is president of respondent corporation, and in
charge of itsaffairs. Also he carries on business under the trade names
of the respondent corporation, and similar ones, such as Gravitonic
Life Ray Estate, Ltd., Reed’s Gravitonic Health Institute, etc. The
corporate respondent, and the individual respondent Fred W. Reed,
acting in cooperation with each other, are engaged in the manufacture,
sale and distribution of an electrical appliance or table. The respond-
ents cause said product when sold to be transported from their place
of business in St. Petersburg, Fla., to purchasers thereof located in
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various other States of the United States, and in the District of Co-
lumbia. Respondents maintain and at all times mentioned herein have
maintained a course of trade in said product in commerce between
and among various States of the United States, and in the District of
Columbia. In the course and conduct of their business respondents
are in competition with other corporations, firms, and individuals
who are likewise engaged in the sale and distribution in commerce
among and between the various States of the United States, of prod-
ucts and preparations intended, designed, and used for the purposes
for which respondents recommend their product.

Par. 2. In the course and conduct of the business, respondent Reed,
in cooperation with the corporate respondent, and in the sale and dis-
tribution of the product, caused to be published in advertisements,
pamphlets, leaflets, newspapers, and magazines, distributed among the
public in the various States, certain advertisements in order to induce
said public to take treatments by use of, and to purchase said electri-
cal table. In these advertisements respondents have published and
distributed among many others, the following statements:

The GRAVITONIC LIFE RAY now presented to the public is a wonderful discovery
which promises to revolutionize the present methods of making examinations,
and the treatment of practically all human ills. As the name implies this dis-
covery is based upon the forces of gravity, the tonie of the air, and the vibrational
impulses thereof in the ether surrounding the earth. All life is, or is affected by
vibrations and these vibrations in the ether both build and destroy life. The
GRAVITONIC LIFE RAY i8 the summation of all the rays which produce and support
life. The cAMMA RAYS and all other rays which tend to destroy life, have been
screened out.

The rAY seems to be unfailing in its power to locate the cause of the trouble.
The blood stream is purified by the mechanical action of the GRAVITONIC LIFE RAY
which destroys disease germs, reduces polsons, and stimulates the muscles that
absorb the poisons and draws them to the surface.

In a large percentage of all bodily ills, sinus trouble is found to be the basle
cause. It is the relief of fhis same sinus trouble which has, oddly enough,
given the medical profession so much real trouble; yet the maY will relieve
sinus infections in a few applications. Sleeping sickness victims have been
aroused, patients blinded by ticdouloureux have had sight restored, tubercu-
losls, stomach and gall bladder troubles have been relieved and cured; diseases
of the kidneys overcome, arthritis victims relieved and cured, gland disorders
corrected, likewise diabetes, tumors, prostate trouble, colds, dizziness, anemia,
cancer, chronic indigestion, acute appendicitis, catarrh, colitis, dyspepsia, ner-
vousness, spinal trouble, high blood pressure, tonsilitis, and mastoid and ear
trouble bave been relieved and cured.

Par. 3. The foregoing statements, all of which purport to be de-
scriptive of respondents’ product and its effectiveness in treating
or curing many diseases and conditions of the human body, are false,
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misleading and untrue. Respondents’ device is worthless and is of
no use in the diagnosis, cure or treatment of disease. It is not a dis-
covery and will not revolutionize methods of making examinations
or the treatment of practically all human ills. This device will not
locate the causes of any troubles or diseases. The use of respondents’
device is not a cure or remedy for sinus trouble and infections, sleep-
ing sickness, blindness caused by ticdouloureux, tuberculosis, stomach
and gall bladder troubles, diseases of the kidneys, arthritis, gland
disorders, diabetes, tumor, prostate trouble, colds, dizziness, anemia,
cancer, chronic indigestion, acute appendicitis, colitis, dyspepsia, ner-
vousness, spinal trouble, high blood pressure, tonsilitis, catarrh, mas-
toid and ear trouble, and the use of such device is not a competent
or effective treatment for any of said diseases and disorders. Re-
spondents’ device has no scientific foundation and will have no bene-
ficial effect on the human system.

Par. 4. Each and all of the false and misleading statements and
representations made by the respondents in describing the said prod-
uct as hereinabove set out, were and are calculated to, and have had
the tendency and capacity to mislead and deceive a substantial por-
tion of the purchasing public into the erroneous and mistaken belief
that all of said representations are true. As a result of this erro-
neous belief, a number of the consuming public have purchased a
substantial volume of respondents’ electrical tables with the result
that trade has been diverted unfairly to respondents from their
competitors engaged in the business of selling and distributing in
commerce among and between the various States of the United States,
products and preparations intended, designed and used for the pur-
poses for which respondents recommend their said products, and who
truthfully represent the effectiveness of their respective products.

CONCLUSION

The aforesaid acts and practices of the respondents as herein found,
are all to the prejudice and injury of the public and of respondents’
competitors, and constitute unfair methods of competition in com-
merce within the intent and meaning of the Federal Trade Commis-
sion Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of the
respondents, testimony and other evidence taken before Arthur F.
Thomas and Randolph Preston, Esqs., examiners of the Commission
theretofore duly designated by it, in support of the allegations of
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said complaint, brief of the Commission filed herein, and the Com-
mission having made its findings as to the facts and its conclusion
that the respondents have violated the provisions of the Federal
Trade Commission Act,

1t i3 ordered, That the respondents, Gravitonic Life Ray Corpora-
tion, Inc., a corporation and its officers and Fred W. Reed, individ-
ually and as President of Gravitonic Life Ray Corporation, Inc.,
whether trading under the trade names of Gravitonic Life Ray
Estate, Ltd., Gravitonic Life Ray Estate, Inc., or any other trade
name, their respective agents, representatives and employees directly
or through any corporate or other device, in connection with the
offering for sale, sale and distribution of an electrical appliance or
device now designated as Gravitonic Life Ray Table, or any other
appliance, or device of similar design or having substantially the
same uses and purposes whether sold under this name or any other
name in commerce, as commerce is defined In the Federal Trade
Commission Act, do forthwith cease and desist from:

1. Representing that respondents’ device is a scientific discovery
or based upon any scientific foundation.

2. Representing that respondents’ device will locate the causes or
troubles of any disease.

3. Representing that the use of respondents’ device is a cure or
remedy for sinus trouble and infections, sleeping sickness, blindness
caused by ticdouloureux, tuberculosis, stomach and gall bladder
troubles, diseases of the kidneys, arthritis, gland disorders, diabetes,
tumor, prostate trouble, colds, dizziness, anemia, cancer, chronic in-
digestion, acute appendicitis, colitis, dyspepsia, nervousness, spinal
trouble, high blood pressure, tonsilitis, catarrh, mastoid and ear
trouble, or that its use constitutes a competent and effective treatment
therefor.

4. Representing that the use of respondents’ device will have
any beneficial effect upon the human system or any beneficial value
in the treatment of any disease or condition of the human body.

It is further ordered, That respondents shall, within 30 days after
service upon them of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with this order.
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INn tHE MATTER OF

JAKE FELT, TRADING AS THE FRUIT AND PRODUCE EX-
CHANGE, M. E. CARTER AND COMPANY, MILTON K.
ALTSCHUL, INC.,SAN PAT VEGETABLE COMPANY, A. O.
KOLBERG, ALBERT MILLER AND COMPANY, AND
CHASE AND COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED
BY SEC. 1 OF AN ACT OF CONGRESS A'PROVED JUNE 19, 1936

Docket 3765. Complaint, Apr. 17, 1939—Decision, Dec. 22, 1939

Where (a) five corporations which (1) were engaged in producing and dis-
tributing produce, foodstuffs, and allied products and in selling and shipping
same in interstate commerce to the below-described individual, jobber thereof,
and to other purchasers, and which (2) were fairly representative of a
large group of other sellers likewise thus engaged in producing, distributing,
and selling such products as aforesaid to such individual and others, and
which, as thus engaged, were in active competition with other producers and
distributors of similar commodities in endeavoring to sell and ship the
same in interstate commerce to said jobber or broker and competitors thereof ;
and (b) other sellers—

Transmitted, paid, and delivered to said individual jobber or broker so-called
brokerage fees or commissions consisting of certain percentage of the quoted
sales prices agreed upon between each of such sellers and said individual, or
flat commission thus agreed upon, upon purchases made of them by said indi-
vidual for the business operated by him as jobber of produce, foodstufTs,
and allied produets, and for corporate wholesule dealer in such products,
of which he owned 84 percent of the outstanding stock and of which he was
president and member of its board of directors, and the affairs of which
he actively managed and conducted; and

Where said individual engaged as above set forth, in the course and conduct of
his individual business and of corporate business controlled and operated
by him as above described; in purchasing the stock requirements of each
of sald businesses from sellers residing in other States, including sellers
above set forth, for shipment to him and storage in warehouse used jointly
by the two businesses and sale therefrom by his said jobbing or brokerage
business to divers wholesalers of such commodities and by said corporate
business, controlled and operated by him as above, to divers retailers
thereof—

Received and accepted so-called brokerage fees or commissions upon commodities
resold by him as jobber as aforesaid to wholesale dealers therein, and upon
commodities resold by said corporate wholesaler to divers retailers therein,
while In fact sole party at Interest in and active manager of said jobber
or brokerage business and while president and member of board of directors
of said corporate wholesaler and manager of its affairs, and in connection
with which various purchasing transactions upon which such so-called
brokerage fees or commissions were respectively paid and transmitted, and
accepted and received, no services whatsoever had been or were being ren-
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dered to, for, or on behalf of said various sellers by said individual trading
as above set forth, or by said corporate wholesaler, but in which connection
said individual was acting in fact for and on behalf of his own interest
and as representative of said wholesaler controlled by him, with benefits
possibly accruing to sellers solely incidental to buying services performed
by said wholesaler:

Held, (1) That sald corporate sellers, through granting and paying fees and com-
missions as brokerage to said individual upon his purchases, without serv-
ices being rendered therefor, violated subsection (c¢) of Section 2 of the
Clayton Act, as amended, and (2) that said individual, trading as above set
forth, violated provisions of said subsection of such statute by receiving and
accepting fees and commissions as brokerage upon purchases from said cor-
porate and other sellers without services being rendered therefor.

Before Mr. Charles E. O’Connor, trial examiner.

My, John T. Haslett for the Commission.

Mr. Seward R. Moore, of Minneapolis, Minn., for San Pat Vege-
table Co.

Warlow & Carpenter,of Orlando, Fla.. for Chase & Co.

COMPLAINT

The Federal Trade Commission having reason to believe that the
parties respondent, named in the caption hereof and hereinafter more
particularly designated and described, since June 19, 1936, have vio-
lated and are now violating the provisions of section 2 (c¢) of the act
of Congress entitled “An Act to supplement existing laws against
unlawful restraints and monopolies and for other purposes,” ap-
proved October 15, 1914 (the Clayton Act), as amended by the Act
of Congress entitled “An Act to amend section 2 (c) of the act en-
titled ‘An Act to supplement existing laws against unlawful re-
straints and monopolies and for other purposes’ approved October
15, 1914, as amended (U. S. C. title 15, sec. 13), and for other pur-
poses,” approved June 19, 1936 (the Robinson-Patman Act), hereby
issues this its complaint against said parties respondent and states
its charges with respect thereto as follows:

Paracraru 1. Respondent Jake Felt is an individual trading and
doing business as the Fruit and Produce Exchange, with his princi-
pal office and place of business at Linden Station, Memphis, Tenn.
The business engaged in by respondent Jake Felt under the said trade
name is that of a jobber of produce, foodstuffs, and allied products.

Respondent M. E. Carter & Co. is a corporation organized and
existing under and by virtue of the laws of the State of Tennessee,
with its principal office and place of business at Linden Station, Mem-
phis, Tenn. The business of the respondent M. E. Carter & Co. is that
of a wholesale dealer in produce, foodstuffs and allied products.
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Eighty-four percent of the outstanding stock of the respondent cor-
poration M. E. Carter & Co. is owned by respondent Jake Felt who
is president and a member of the board of directors thereof, and who
actively manages and conducts its affairs.

Par. 2. In the course and conduct of the aforesaid respective busi-
nesses engaged in by the respondents Jake Felt and M. E. Carter &
Co., said respondent Jake Felt, trading as the Fruit and Produce
Exchange, purchases the stock requirements of each of said busi-
nesses, said requirements consisting of produce, foodstuffs, and allied
products, from sellers residing in States other than the State of
Tennessee, among whom are the respondent sellers hereinafter named.
Pursnant to such purchases commodities are shipped by said sellers
from the respective States in which such sellers are located into and
throngh the various States of the United States to the respondent
Jake Felt, trading as the Fruit and Produce Exchange.

Said commodities when received are stored in a warchouse which
is used jointly by the said respondent Jake Felt, trading as the Fruit
and Produce Exchange, and respondent M. E. Carter & Co.

Sales from said stock of goods so purchased and stored in the com-
mon warehouse as aforesaid are made by respondent Jake Felt,
trading as the Fruit and Produce Exchange, to divers wholesalers of
such commodities, and by respondent M. E. Carter & Co. to divers
retailers of such commodities.

Par. 3. Respondent Milton K. Altschul, Inc., is a corporation or-
ganized and existing under and by virtue of the laws of the State
of Illinois, with its principal office and place of business located at
261 Wholesale Terminal Building, Los Angeles, Calif.

Respondent San Pat Vegetable Co. is a corporation organized and
existing under and by virtue of the laws of the State of Texas, with
its principal office and place of business at Sinton, Tex.

Respondent A. O. Kolberg is a corporation organized and exist-
ing under and by virtue of the laws of the State of Texas, with its
principal office and place of business at McAllen, Tex.

Respondent Albert Miller & Co. is a corporation organized and
existing under and by virtue of the laws of the State of Delaware,
with its principal office and place of business located at 308 West
Washington Street, Chicago, TIL.

Respondent Chase & Co. is a corporation organized and existing
and by virtue of the laws of the State of Florida, with its principal
office and place of business located at Sanford, Fla.

The respondents named in this paragraph will hereinafter be re-
ferred to as “seller respondents.” Each of the seller respondents
named in this paragraph is engaged in the sale of commodities to
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respondent Jake Felt and other customers residing in States other than
the respective States in which the seller respondents are located, pur-
suant to which sales, commodities are shipped and transported by each
of the said seller respondents into and through various States of the
United States to their respective customers. Said seller respondents
are fairly typical and representative members of a large group or class
of producers and sellers engaged in the common practice of selling
some of their commodities in interstate commerce, as aforesaid, to
respondent Jake Felt and to competitors of said respondent Jake Felt
and respondent M. E. Carter & Co. Said group or class of sellers
comprises a large number of such producers and sellers too numerous
to be specifically named herein or to be brought before the Commission
in this proceeding without manifest inconvenience and delay.

Par. 4. In the course of the purchasing transactions by said respond-
ent Jake Felt, trading as the Fruit and Produce Exchange, as set
forth in paragraph 2 hereof, resulting in the delivery of commodities
by the seller respondents and other sellers to respondent Jake Felt,
said seller respondents and other sellers, since June 19, 1936, have
transmitted, paid and delivered, and do transmit, pay and deliver,
to said respondent Jake Felt, so-called brokerage fees or commissions,
the same being a certain percentage of the quoted sales prices agreed
upon between each of such sellers and respondent Jake Felt, and
respondent Jake Felt, since June 19, 1936, has received and accepted
and is receiving and accepting such so-called brokerage fees or commis-
sions upon commodities resold by respondent Jake Felt, trading as
the Fruit and Produce Exchange, to divers wholesale dealers in such
products, and resold by respondent M. E. Carter & Co. to divers
retail dealers, while said respondent Jake Felt is the sole party at
interest in and is the active manager of the business engaged in under
the trade name of the Fruit and Produce Exchange, and while 84
percent of the outstanding stock of the respondent M. E. Carter & Co.
is owned by said respondent Jake Felt, who is president and a member
of the board of directors thereof and actively manages its affairs,

In all the purchasing transactions hereinabove referred to, in con-
nection with which the so-called brokerage fees or commissions have
been and are paid and transmitted by said seller respondents and other
sellers and have been and are accepted and received by said respondent
Jake Felt, no services whatsoever in connection with said purchases
have been rendered, or are now being rendered, to, for, or on behalf
of said seller respondents or any other seller by either said respondent
Jake Felt, trading as the Fruit and Produce Exchange, or respondent
M. E. Carter & Co.
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Par. 5. The transmission and payment of said so-called brokerage
fees or commissions by the seller respondents and other sellers to and
the receipt and acceptance thereof by the respondent Jake Felt upon
the purchases of said respondent Jake Felt, trading as the Fruit and
Produce Exchange in the manner and under the circumstances here-
inabove set forth, is in violation of the provisions of section 2 (c) of the
above-mentioned act of Congress entitled “An Act to supplement
existing laws against unlawful restraints and monopolies and for
other purposes,” approved October 15, 1914 (the Clayton Act), as
amended by the act of Congress entitled “An Act to amend section 2
of an act entitled ‘An Act to supplement existing laws against unlawful
restraints and monopolies and for other purposes,” approved October
15,1914, as amended (U. S. C,, title 15, section 13) and for other pur-
poses,” approved June 19, 1936 (the Robinson-Patman Act).

Report, FINDINGS A8 TO THE Facts, AND OrDER

Pursuant to the provisions of the act of Congress entitled “An Act
to supplement existing laws against unlawful restraints and monop-
olies, and for other purposes,” approved October 15, 1914, (the Clay-
ton Act), as amended by section 1 of an act entitled “An Act to
amend section 2 of the Act entitled ‘An Act to supplement existing
laws against unlawful restraints and monopolies, and for other pur-
poses,” approved October 15, 1914, as amended (U. S. C. title 15,
section 13), and for other purposes,” approved June 19, 1936 (the
Robinson-Patman Act), the Federal Trade Commission on April 17,
1939, issued and served its complaint in this proceeding upon the
parties respondent named in the caption hereof charging them with
violating the provisions of paragraph (c) of section 2 of the said
act as amended.

After the issuance and service of said complaint an answer ad-
mitting all the material allegations as set forth in the complaint to
be true was filed on behalf of the individual respondent Jake Felt,
the respondent Jake Felt trading as the Fruit and Produce Exchange
and the respondent M. E. Carter & Co. Answers admitting and
denying various material facts alleged in the complaint were also
filed on behalf of all other respondents. Pursuant to written notice
to all respondents herein of the date, place and time hearing would
be held, testimony and other evidence in support of the allegations
of said complaint were introduced by an attorney for the Commission
before an examiner for the Commission, and no opposition to the
allegations of the complaint was introduced, nor were there any
appearances made by the respondents Milton K. Altschul, Inc., San
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Pat Vegetable Co., A. O. Kolberg, Albert Miller & Co. and Chase
& Co.

Thereafter, admissions of facts alleged in the complaint as to place
of incorporation of respondents A. O. Kolberg and Albert Miller &
Co. and waivers of intervening procedure, briefs and oral argument
were received from all respondents, except the respondent Milton K.
Altschul, Inc. The foregoing together with testimony and other
evidence, were duly received and filed in the office of the Commission;
the respondent Milton K. Altschul, Inc., was apprized of his pro-
cedural rights in connection with the filing of brief and oral argu-
ment before the Commission and failed to reply to communications
sent him by the Commission, and the Commission having duly con-
sidered the same and now being fully advised in the premises finds
that this proceeding is in the interest of the public and makes this its
findings as to the facts and conclusion.

FINDINGS AS TO THE FACTS

ParacrapH 1. The respondent Jake Felt is an individual trading
and doing business as the Fruit and Produce Exchange, with his
principal office and place of business at Linden Station, Memphis,
Tenn.

The business engaged in by the respondent Jake Felt under the
said trade name is that of jobber of produce, foodstuffs and allied
products.

The respondent M. E. Carter & Co. is a corporation organized and
existing under and by virtue of the laws of the State of Tennessee
with its principal office and place of business located at Linden Sta-
tion, Memphis, Tenn.

The business of the respondent M. E. Carter & Co. is that of a
wholesale dealer in produce, foodstuffs, and allied products. Eighty-
four percent of the outstanding stock of the respondent corporation
M. E. Carter & Co. is owned by the respondent Jake Felt, who is
president and a member of the board of directors thereof, and who
actively manages and conducts its affairs.

Par. 2. Respondent Milton K. Altschul, Inc., is a corporation or-
ganized and existing under and by virtue of the laws of the State
of Illinois with its principal office and place of business located at
264 Wholesale Terminal Building, Los Angeles, Calif.

Respondent San Pat Vegetable Co. is a corporation organized and
existing under and by virtue of the laws of the State of Texas with
its principal office and place of business at Sinton, Tex.
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Respondent A. O. Kolberg is a corporation organized and exist-
ing under and by virtue of the laws of the State of Texas with
its prineipal office and place of business at McAllen, Tex.

Respondent Albert Miller and Company is a corporation organized
and existing under and by virtue of the laws of the State of Del-
aware with its principal office and place of business located at 308
West Washington Street, Chicago, 111

Respondent Chase & Co. is a corporation organized and existing
under and by virtue of the laws of the State of Florida with its
principal office and place of business located at Sanford, Fla.

This group of respondents will hereinafter be referred to as
“seller respondents.”

The seller respondents are fairly representative of a large group
of sellers engaged in producing and distributing produce, foodstuffs,
and allied products which they sell and ship in interstate commerce
to the respondent Jake Felt, trading as The Fruit and Produce Ex-
change, and to other purchasers thereof. Each of the seller re-
spondents actively competes with other producers and distributors of
similar commodities in endeavoring to sell and ship the same in inter-
state commerce to the -broker respondent and to competitors of the
broker respondent.

Par. 3. Since June 19, 1936, in the course and conduct of the re-
spective businesses engaged in by the respondents Jake Felt and
M. E. Carter & Co., said respondent Jake Felt, trading as The
Fruit and Produce Exchange, has purchased the stock requirements
of each of said businesses, said requirements consisting of produce,
foodstuffs, and allied products from sellers residing in States other
than the State of Tennessee, among whom are the seller respondents
herein named.

Pursnant to such purchases, commodities are shipped by said
sellers from the respective States in which such sellers are located
into and through the various States of the United States to the
respondent Jake Felt, trading as The Fruit and Produce Exchange.

Such commodities, when received, are stored in a warehouse which
is used jointly by the said respondent Jake Felt, trading as The
Fruit and Produce Exchange, and the respondent M. E. Carter
& Co.

Sales from said stock of goods so purchased and stored in the
common warehouse, as aforesaid are made by the respondent Jake
Felt, trading as The Fruit and Produce Exchange, to divers whole-
salers of such commodities and by respondent M. E. Carter & Co.
to divers retailers of such commodities.
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Par. 4. In the course and conduct of the business engaged in by
the said respondent Jake Felt, trading as The Fruit and Produce
Exchange, wherein commodities are delivered by the said seller re-
spondents and other sellers to the respondent Jake Felt, said seller
respondents and other sellers, since June 19, 1936, have transmitted,
paid and delivered, and do transmit, pay, and deliver, to said re-
spondent Jake Felt, trading as The Fruit and Produce Exchange,
so-called brokerage fees or commissions, the same being a certain
percentage of the quoted sales prices agreed upon between each of
such sellers and respondent Jake Felt, or a flat commission agreed
upon between each of such sellers and respondent Jake Felt, and
respondent Jake Felt, since June 19, 1936, has received and ac-
cepted, and does receive and accept, such so-called brokerage fees
or commissions upon commodities resold by said respondent Jake
Felt, trading as The Fruit and Produce Exchange, to divers whole-
sale dealers in such products, and resold by respondent M. E. Carter
& Co. to divers retail dealers, while said respondent Jake Felt is
the sole party at interest in and is the active manager of the business
engaged in under the trade name of The Fruit and Produce Ex-
change, and while said respondent Jake Felt is president and a
member of the board of directors of the respondent corporation
M. E. Carter & Co. and actively manages its affairs.

In all the purchasing transactions engaged in by the said re-
spondent Jake Felt in connection with which so-called brokerage
fees or commissions have been and are paid and transmitted by said
seller respondents and other sellers, and have been and are accepted
and received by said respondent Jake Felt, no services whatsoever
in connection with said purchases have been rendered or are now
being rendered to, for, or on behalf of said seller respondents or
any other seller by said respondent Jake Felt, trading as The Fruit
and Produce Exchange, or the respondent M. E. Carter & Co.

In all matters and transactions wherein the respondent Jake Felt,
trading as The Fruit and Produce Exchange, negotiated or dealt
with sellers in connection with the purchase of commodities by said
respondent Jake Felt, trading as The Fruit and Produce Exchange,
the said respondent Jake Felt was acting in fact for and on behalf
of his own interest and as a representative of the respondent M. E.
Carter & Co., which is controlled by the said respondent Jake Felt,
and any benefits which may have accrued to the seller respondents
or other sellers therefrom were benefits solely incidental to the buy-
ing services performed by the respondent M. E. Carter & Co.
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Under the facts and circumstances set forth in the foregoing find-
ings of fact, the Commission concludes that the respondents Milton
K. Altschul, Inc.,, San Pat Vegetable Co., A. O. Kolberg, Albert
Miller & Co., and Chase & Co., have violated and are now violating
the provisions of subsection (c), section 2, of the Clayton Act, as
amended, by granting and paying fees and commissions as broker-
age to the respondent Jake Felt, individually and trading as The
Fruit and Produce Exchange, upon his purchases without services
being rendered therefor.

The Commission further concludes that the respondent Jake Felt,
individually and trading as The Fruit and Produce Exchange, has
violated and is now violating the provisions of subsection (c) of
section 2 of the said statute by receiving and accepting fees and
commissions as brokerage upon purchases from the seller respond-
ents and other sellers without services being rendered therefor.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer filed
herein by the respondent Jake Felt, individually, trading as The
Fruit and Produce Exchange, and as president of the respondent
M. E. Carter & Co., admitting all the material allegations of the
complaint to be true, the answers, admitting and denying various
material facts of the complaint of the other respondents and admis-
sions of facts alleged in the complaint as to place of incorporation
of respondents A. O. Kolberg and Albert Miller & Co., testimony
and other evidence taken before an examiner for the Commission
theretofore duly designated by it in support of said complaint, and
waivers of intervening procedure, briefs, and argument were received
from all respondents, except the respondent Milton K. Altschul,
Inc. The foregoing were duly received and filed in the office of the
Commission. The respondent Milton K. Altschul, Inc., was apprized
of his procedural rights in connection with the filing of brief and
oral argument before the Commission and failed to reply to commu-
nications sent him by the Commission, and the Commission having
made its findings as to the facts and conclusion, which findings and
conclusion are hereby made a part hereof, that said respondents
have violated the provisions of an act of Congress entitled “An Act
to supplement existing laws against unlawful restraints and monopo-
lies and for other purposes,” approved October 15, 1914, as amended
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by the Robinson-Patman Act approved June 19, 1936 (U. S. C. title
15, sec. 13).

It is ordered, That the respondents Milton K. Altschul, Inc., San
Pat Vegetable Co., A. O. Kolberg, Albert Miller & Co., and Chase
& Co., and their officers, representatives, agents, and employees, in
connection with the sale and distribution of commodities in inter-
state commerce, do forthwith cease and desist from paying or grant-
ing to the respondent Jake Felt, individually, trading as The Fruit
and Produce Exchange, or under any other name, any fee or com-
mission paid as brokerage or any allowance in lieu thereof upon the
burchases made by the respondent Jake Felt without services being
rendered therefor by the respondent Jake Felt.

1t is further ordered, That the respondent Jake Felt, individually
and trading as The Fruit and Produce Exchange, his representatives,
agents, and employees, either in their capacities as employees of the
respondent Jake Felt or in their individual capacities, in connection
with the purchase of commodities in interstate commerce by the re-
spondent Jake Felt, individually and trading as The Fruit and Pro-
duce Exchange, do forthwith cease and desist from accepting or re-
ceiving from sellers any fees or commissions as brokerage or any
allowance in lieu thereof,

1t is further ordered, That the complaint herein be, and the same
hereby is, dismissed as to the respondent M. E. Carter & Co. for the
reason that the record does not disclose that any brokerage or com-
missions or any allowances or discounts in lieu thereof have been
baid, granted, or transmitted to the respondent M. E. Carter & Co.

1t is further ordered, That the parties respondent shall within 60
days after service upon them of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with this order.
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Ix THE MATTER OF

UNIVERSAL CORDAGE COMPANY, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914

Docket 8612. Complaint, Sept. 28, 1938—Decision, Dec. 27, 1939

Where a corporation engaged in manufacturing remade rope and cordage
from reclaimed Manila fiber, and in sale and distribution of its said
products to customers in various States and in the District of Columbia—

(@) Caused the words “Pure Manila” to appear on labels and brands affixed
to its remade rope and cordage and made use of said words in designating
its products on announcements and invoices to dealers, jobbers, and
distributors, and stenciled the same in the branding of burlap containers
thereof, facts being its said product, labeled, branded, and advertised as
above set out, was not, as understood by substantial portion of purchas-
ing public from words “Pure Manila,” rope or cordage made of new
and unused fiber or material theretofore unused for rope or cordage,
with each fiber going into the product from the beginning of the rope-
making process entirely new, but was restranded and assembled by it
from reclaimed fiber obtained from old, used and discarded rope, and while
there js a difference in appearance of such a product made from new
material and one made from that which is used or discarded which
expert in trade might detect, substantial portion of purchasing public
cannot determine by appearance of rope such difference, and custom and
practice, known to purchaserg and users of rope and cordage, has been
generally adopted by manufacturers, distributors, and sellers thereof
of so marking or branding their products as to indicate presence of
old or used fiber when employed in manufacture thereof; and

(b) Represented itself to be “new manufacturers of pure Manila rope” in
statements to the trade through the medium of the mail, facts being its
factory equipment was less than equipment and machinery used by manu-
facturers in making rope and cordage of new materials, it eliminated
approximately two-thirds of rope-making in its process of using fiber
of old product, and about two-thirds of labor cost of making rope from
new material by assembling from reclaimed fiber obtained from old, used,
and discarded rope, its product so as to be enabled thereby to sell to
purchasing public at substantially lower prices than could be offered by
manufacturers of Manila rope and cordage of new fiber and material, its
products;

With effect of misleading and deceiving many dealers and members of pur-
chasing public into erroneous and mistaken beliefs induced as aforesaid
and with result that trade in commerce was thereby diverted unfairly to
it from competitors who do not misrepresent the nature, character, and
quality of the material used in the manufacture of rope and cordage and
otherwise misrepresent their goods; to injury of competitors in commerce:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and competitors and constituted unfair
methods of competition.



UNIVERSAL CORDAGE CO., INC. 235
234 Complaint

Before Mr. Robert S. Hall, trial examiner.
Mr. John R. Phillips, Jr. for the Commission.

Weisman, Celler, Quinn, Allen & Spett, of New York City, for
respondent.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Universal Cordage
Co., Inc., a corporation, hereinafter referred to as respondent, has
violated the provisions of the said act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

ParagrarH 1. Respondent, Universal Cordage Co., Inc., is a cor-
poration created by and existing under the laws of the State of New
York, with its principal offices and place of business located at 312
Bridge Street, in the city of Brooklyn, State of New York.

Par. 2. Respondent is now, and for more than 1 year last past
has been, engaged in the business of manufacturing remade rope and
cordage from reclaimed Manila fiber, and in the sale and distribution
thereof. Respondent causes said rope and cordage when sold to be
transported from its place of business in the State of New York to
its customers located in other States of the United States and in the
District of Columbia.

Respondent maintains, and at all times mentioned herein has main-
tained, a course of trade in said rope and cordage sold and distrib-
uted by it in commerce among and between the various States of the
United States and in the District of Columbia.

Par. 8. In the course and conduct of its business respondent is
In active and substantial competition with other corporations, and
with firms, partnerships, and individuals engaged in the sale and
distribution of rope and cordage in commerce among and between
the various States of the United States and in the District of
Columbia.

Par. 4. In the course and conduct of its said business, and for
the purpose of inducing the purchase of said rope and cordage,
respondent has caused the words “Pure Manila” to appear on labels
and brands affixed to its remade rope and cordage, and on announce-
ments and invoices to dealers, jobbers, and distributors, and in sten-
ciled brandings on burlap containers for such rope and cordage,
Respondent has also represented itself, through the medium of the
United States mail, to be “new manufacturers of pure Manila Rope.”
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All of said statements, together with similar statements appearing
on the labels, brands, announcements, invoices, and the stenciled
brandings on its burlap containers, purport to be descriptive of the
character, quality, nature, and fiber of respondent’s rope and cordage.
By use of said labels, brands, announcements, invoices, stenciled
brandings, and through other means, the respondent, through the
statements and representations as aforesaid, and other statements of
similar import and effect, represents that its rope and cordage are in
whole manufactured from new pure Manila fiber.

Par. 5. The representations made by the respondent with respect
to the character, quality, nature, and fiber of its rope and cordage are
grossly exaggerated, false, misleading, and untrue. In truth and in
fact its rope and cordage are not manufactured from new and unused
pure Manila fiber, but are restranded and assembled from reclaimed
fiber obtained from old, used, and discarded rope and hawsers, which
fact is not indicated or disclosed upon its merchandise or in the labels
brands, announcements, or other sales-promotional representations
used in respect thereto.

The cost to respondent of obtaining old and used rope and hawsers,
and the restranding and assembling the reclaimed fiber therefrom as
aforesaid, is much less than the cost of manufacturing new rope and
cordage made from new Manila fiber, and respondent is thereby
enabled to sell its said rope and cordage to retailers, jobbers, and
wholesalers and to the purchasing public at substantially lower prices
than manufacturers of Manila rope and cordage from new material.

The manufacturers, distributors, and sellers of rope and cordage
made from new pure Manila fiber have generally adopted and fol-
lowed, and they now follow, the common practice and custom of
truthfully disclosing the various fibers and materials from which such
rope and cordage are made, and this custom and practice on the part
of said manufacturers, distributers, and sellers of rope and cordage
is understood and relied upon by the purchasing public in its pur-
chase thereof to mean rope and cordage manufactured from new and
unused Manila fiber unless otherwise expressly specified.

Par. 6. There are among respondent’s competitors many who manu-
facture and sell rope and cordage who do not in any way mis-
represent the quality or character of their respective ropes and
cordage and the materials from which they are made.

Par. 7. Each and all of the false and misleading statements and
representations made by respondent in designating and describing
its rope and cordage, as hereinabove set out, have had and now have
a tendency and capacity to mislead and deceive a substantial portion
of the purchasing public into the erroneous and mistaken belief that
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all of such representations are true and that its said rope and cordage
are made from new and unused pure Manila fiber, and to lead the
public into the purchase of a substantial volume of respondent’s
said rope and cordage because of said mistaken and erroneous belief,
with the result that trade in said commerce has been diverted unfairly
to the respondent from its competitors, likewise engaged in manu-
facturing, distributing, and selling rope and cordage in said com-
merce, who truthfully represent the quality and character of their
respective rope and cordage and the material or fiber from which they
are manufactured. As a consequence thereof, substantial injury has
been done and is now being done by respondent to competition in
commerce among and between the various States of the United States
and in the District of Columbia.

Par. 8. The aforesaid acts and practices of the respondent, as
herein alleged, are all to the prejudice of the public and of respond-
ent’s competitors and constitute unfair methods of competition in
commerce and unfair and deceptive acts and practices in commerce
within the intent and meaning of the Federal Trade Commission Act.

Report, FINDINGS AS To THE Facts, axnp Orper

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 28th day of September A. D,
1938, issued and served its complaint in this proceeding upon the
respondent Universal Cordage Co., Inc., charging it with the use of
unfair methods of competition in commerce in violation of the pro-
visions of said act. After the issuance of said complaint, testimony,
and other evidence in support of the allegations of said complaint
were introduced by John R. Phillips, Jr., attorney for the Commis-
sion, before Robert S. Hall, an examiner of the Commission there-
tofore duly designated by it, and said testimony and other evidence
were duly recorded and filed in the office of the Commission. There-
after the proceedings regularly came on for final hearing before the
Commission on said complaint, the testimony and other evidence,
and brief in support of the complaint; and the Commission, having
duly considered the matter, and being now fully advised in the
premises, finds that this proceeding is in the interest of the public
and makes this its findings as to the facts and its conclusion drawn
therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent, Universal Cordage Co., Inc., is & cor-
poration created by and existing under the laws of the State of New
York, with its principal office and place of business located at 312
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Bridge Street, in the city of Brooklyn, State of New York. It is
now, and for more than 1 year last past has been engaged in the
business of manufacturing remade rope and cordage from reclaimed
Manila fiber, and in the sale and distribution thereof. Respondent
causes said rope and cordage, when sold, to be transported from its
place of business in the State of New York, to its customers located
in various States of the United States and in the District of Colum-
bia. Respondent maintains, and at all times mentioned herein has
maintained, a course of trade in said rope and cordage sold and
distributed by it in commerce among and between the various States
of the United States and in the District of Columbia.

Par. 2. Respondent, in the course and conduct of its said business,
and for the purpose of inducing the purchase of said rope and cord-
age, has caused the words “Pure Manila” to appear on labels and
brands affixed to its remade rope and cordage. It has also caused the
words “Pure Manila” to appear in designating its products on an-
nouncements and invoices to dealers, jobbers, and distributors, and
has also stenciled said words in the branding of burlap containers for
such rope and cordage; and in statements to the trade through the
medium of the United States mail, respondent has also represented
itself to be “new manufacturers of pure Manila rope.”

Par. 3. A substantial portion of the purchasing public believe the
words “Pure Manila” when used on labels, brands, and advertisements
of rope and cordage, mean that the product thus labeled, branded, and
advertised, is a rope or cordage made of new and unused fiber, or
from material theretofore unused for rope or cordage; that each fiber
going into the product, from the beginning of the rope-making
process, is entirely new fiber. The words “new manufacturers of pure
Manila rope” mean, also, to such substantial portion of the pur-
chasers of rope that the makers of rope or cordage thus branded,
labeled, or advertised, are manufacturers of pure Manila rope, and
that such makers have ample factory equipment to begin with the
raw material and process such raw material into a finished new rope
or cordage product.

Par. 4. Respondent’s product, labeled, branded and advertised as
shown in paragraph 2 hereof, is not rope or cordage manufactured
from new and unused, pure Manila fiber. The respondent restrands
and assembles its products from reclaimed fiber obtained from old,
used, and discarded rope. Respondent’s factory equipment is less
than the equipment and machinery used by manufacturers in manu-
facturing rope and cordage of new materials. In using fiber of old
ropes, the preliminary steps of combing or preparing, and the spin-
ning process necessary in making rope of new fiber are eliminated,
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which elimination is approximately two-thirds of rope making.
Approximately two-thirds of the labor cost of manufacturing rope
from new material is eliminated by respondent’s methods of assem-
bling its product from reclaimed fiber obtained from old, used, and
discarded rope. Respondent is thereby enabled to sell its rope and
cordage to the purchasing public at substantially lower prices than
can be offered by manufacturers of Manila rope and cordage from new
fiber or material.

Par. 5. While there is a difference in the appearance of rope manu-
factured from new material and rope manufactured from used or
discarded material, which an expert in the rope trade might detect,
yet a substantial portion of the purchasing public cannot determine
by the appearance of the rope, such difference.

Par. 6. Manufacturers, distributors, and sellers of rope and cordage
have adopted generally the custom and practice, which is generally
known to purchasers and users of rope and cordage, of so marking
or branding their products as to indicate the presence of old or used
fiber when such fiber is used in the manufacture thereof, and to fail
to so mark or brand rope and cordage containing old and used fiber
leads purchasers to believe that such rope and cordage contain no old
or used fiber.

Par. 7. The use by the respondent of the statements and representa-
tions hereinabove set out, in connection with the offering for sale and
sale of its rope and cordage in commerce, as herein set out, has had
the capacity and tendency to, and does, mislead and deceive many
dealers and members of the purchasing public into the erroneous and
mistaken beliefs induced as above set out. As a result thereof, trade
in said commerce has been diverted unfairly to the respondent from
competitors who do not misrepresent the nature, character, and qual-
ity of the material used in the manufacture of rope and cordage, and
who do not otherwise misrepresent their products. In consequence
thereof, injury has been done, and is now being done, by respondent
to competitors in commerce between the various States of the United
States and in the District of Columbia.

CONCLUSION

The aforesaid acts and practices of respondent, as herein found,
are all to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.
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ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, no answer having
been filed by the respondent, testimony and other evidence taken
before Robert S. Hall, an examiner of the Commission theretofore
duly designated by it, in support of the allegations of said complaint,
brief in support of the complaint filed by John R. Phillips, Jr.,
counsel for the Commission, no brief having been filed on behalf
of the respondent, and the Commission having made its findings
as to the facts and its conclusion that said respondent has violated
the provisions of the Federal Trade Commission Act.

It is ordered, That the respondent, Universal Cordage Co., Inc.,
a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection
with thae offering for sale, sale and distribution of rope and cordage
in interstate commerce or in the District of Columbia, do forthwith
cease and desist from:

1. Representing that rope or cordage made in whole or in part
from used or reclaimed Manila fiber is made of new and unused
fiber.

2. Using the words “Pure Manila” or any other words of like
import and meaning to designate, describe or refer to rope or cordage
made in whole or in part from used or reclaimed Manila fiber,

3. Representing, through the use of the words “New manufac-
turers of Pure Manila rope and fiber” or through the use of any
other words importing or implying that respondent is the manufac-
turer of the products sold by it, that the respondent is the manu-
facturer of the rope and cordage sold by it, unless and until it
actually owns and operates, or directly and absolutely controls, a
manufacturing plant wherein said products are manufactured in
their entirety by the respondent.

It is further ordered, That the respondent shall, within 60 days
after service upon it of this order, file with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.
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IN THE MATTER OF

RALSTON PURINA COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3102. Complaint, Apr. 10, 193Y—Decision, Dce. 28, 1939

Where a corporation engaged in manufacture of livestock feeds, cereal foods for
human consumption, and food for dogs and other animals, including its
“Purina Dog Chow,” and in sale and distribution of its sald product to
purchasers in other States, in substantial competition with others similarly
engaged in sale of like products or of those for the same purposes—

Represented, in pamphlets, circulars, labels, and other advertising matter cir-
culated through the several States and in the District of Columbia, that
said “Purina Dog Chow” contained pure beef, pure meat, and meat, facts
being ingredient thus referred to, and properly designated as “meat meal”
or dehydrated meat meal, purchased by it from packing companies and
manufacturers thereof, was made by them under a process by which the
meat trimmings, deposits of fat, various organs, incidental bone, etc., were
so treated that two of four chemical food elements of meat, namely, fat
and moisture, were removed, and any small amount included in original
contents placed in vats or containers made use of was changed both
physically and chemically, and there was no meat or beef in the meat
meal or finished Ingredient placed, in form of dry meal or powder, in said
dog food;

With tendency and capacity to mislead and deceive substantial part of pur-
chasing and consuming public into erroneous and mistaken belief that said
dog food contained pure beef, pure meat, or meat, and with result, as conse-
quence of such belief, that purchasing and consuming public bought sub-
stantial amount thereof and trade was unfalrly diverted to it from lits
competitors engaged in manufacture, sale, and distribution of such prod-
ucts, or in sale and distribution thereof, and who truthfully represent the
contents of their said products; to the substantial injury of competition
in commerce:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice of the public and competitors, and constituted unfalr
methods of competition and unfair and deceptive acts and practices In
commerce.

Before Mr. W. W. Sheppard, Mr. Miles J. Furnas, and Mr. Ban-
dolph Preston, trial examiners,
. Mr, 8. Brogdyne Teu, II and Mr. Donovan Divet for the Commis-
sion.

Mr, Crawford Johnson and Mr. Thomas S. McPheeters, Jr. of
Bryan, Williams, Cave & McPheeters, of St. Louis, Mo., for
respondent.

[
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COMPLAINT

Pursuant to the provisions of an act of Congress approved Septem-
ber 26, 1914, entitled “An Act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” the Federal
Trade Commission having reason to believe that Ralston Purina Co.,
hereinafter referred to as respondent, has been and is now using
unfair methods of competition in commerce as “commerce” is defined
in said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paracraru 1. Respondent is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of Missouri,
with its principal place of business located in the city of St. Louis,
State of Missouri. It is now, and for some time past has been, en-
gaged in the manufacture of live stock feeds, cereal foods for human
consumption and of food for dogs and various other animals, among
which said products is a dog food which it offers for sale and sells
under the trade name “Purina Dog Chow.” The respondent sells
and distributes said product in commerce between and among the va-
rious States of the United States, causing the same when sold to be
shipped from its place of business in the State of Missouri to pur-
chasers thereof located in a State or States other than the State of
Missouri.

In the course and conduct of its business, the respondent has been,
and is, in substantial competition with various other corporations, part-
nerships, firms, and individuals engaged in the sale of similar prod-
ucts or products to be used for the same and similar purposes, which
competitors cause their products when sold to be transported to pur-
chasers thereof located in the various States of the United States.

Par. 2. In the course of promotion of sale and sale of its dog food
under the trade name “Purina Dog Chow,” the respondent causes
representations and statements to be made in pamphlets, circulars,
labels, and other advertising matter circulated throughout the several
States of the United States to the following effect, gist, or meaning:

That the product contains “pure beef,” “pure meat,” or “meat.”

That it contains “whole milk.”

And that 1 pound of its product contains as much food value as
3 pounds of fresh or canned meat.

In truth and in fact, the product does not contain “pure beef,”
“pure meat,” or “meat.” The portion of the contents so designated
and described is properly known and referred to as dehydrated meat
scraps. Said product does not contain “whole milk,” but is made of
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dried skimmed milk. One pound of the product does not contain as
much food value as 3 pounds of fresh or canned meat.

Par. 3. Under the foregoing facts and circumstances, the repre-
sentations, statements, and terms used by respondent in its advertis-
ing matter, as set forth in paragraph 2 hereof, are false and
misleading, and have the capacity and tendency to deceive and do
deceive the ultimate purchasers and consumers into buying that
which they do not intend to buy. Through and by virtue of the
use of such representations, statements, and terms in its advertising
matter, as aforesaid, the respondent has placed and is placing in the
hands of its wholesaler and retailer purchasers, the means of deceiv-
ing the ultimate purchasers and consumers. The aforesaid practices
have the capacity and tendency to divert to respondent the trade of
competitors engaged in selling in interstate commerce products of
the same knid and nature as those of respondent, which products
are truthfully advertised and described, and thereby substantial
injury is done by respondent to competition in commerce between
and among the various States of the United States.

Par. 4. The acts and things above alleged to have been done
and the false representations alleged to have been made by respondent
are to the prejudice of the public and the competitors of respondent
and constitute unfair methods of competition in commerce within the
intent and meaning of section 5 of an act of Congress entitled “An
Act to create a Federal Trade Commission, to define its powers and
duties. and for other purposes,” approved September 26, 1914.

Rerorr, FinpiNgs As To THE Facrs, AND ORDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on the 10th day of April 1937,
issued, and thereafter served, its complaint in this proceeding upon
the respondent, Ralston Purina Co., charging it with the use of
unfair methods of competition in commerce in violation of the
provisions of said act.

After the issnance of said complaint and the filing of respondent’s
answer thereto, testimony in support of the allegations of the com-
blaint was introduced, first, by S. Brogdyne Teu, II, before W. W.
Sheppard, a duly appointed trial examiner of the Commission;
subsequently before Miles J. Furnas, duly appointed trial examiner
of the Commission, and later, before Randolph Preston, a duly ap-
Pointed trial examiner of the Commission, designated by it to pre-
side at said hearings. The respondent was represented at all of
these hearings by its attorneys, Bryan, Williams, Cave & McPheeters,



244 FEDERAL TRADE COMMISSION DECISIONS

Findings 30F.1T.C.

Crawford Johnson and Thomas S. McPheeters, Jr., of said firm,
appearing as its counsel. Said testimony and other evidence was
duly recorded and filed in the office of the Commission. Thereafter,
the proceedings regularly came on for final hearing before the Com-
mission on the said pleadings, testimony and other evidence, briefs
in support of the complaint and in opposition thereto, and oral
argument of the counsel aforesaid. Mr. Donovan Divet, of the Chief
Counsel’s staff, presented the argument on behalf of the Commis-
sion; and the Commission, having duly considered the matter and
being now fully advised in the premises, finds that this proceeding
is in the interest of the public and makes this its findings as to the
facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. Respondent is a corporation, organized, existing
and doing business under and by virtue of the laws of the State of
Missouri, with its principal place of business located in the city of
St. Louis, State of Missouri. It is now, and for some time past
has been, engaged in the manufacture of livestock feeds, cereal foods
for human consumption, and of food for dogs and various other
animals, among which said products is a dog food which it offers
for sale and sells under the trade name “Purina Dog Chow.” The
respondent sells and distributes said product in commerce between
and among the various States of the United States, causing the
same, when sold, to be shipped from its place of business in the
State of Missouri to purchasers thereof located in a State or States
other than the State of Missouri.

In the course and conduct of its business the respondent has been
and is in substantial competition with various other corporations
and with firms, partnerships, and individuals engaged in the sale
of similar products, or of products to be used for the same purposes,
which competitors cause their products, when sold, to be transported
to purchasers thereof located in various States of the United States.

Par. 2. In the course of the promotion of sale and the sale of its
dog food under the trade name “Purina Dog Chow,” the respondent
has caused and causes representations and statements to be made in
pamphlets, circulars, labels, and other advertising matter circulated
throughout the several States of the United States and in the District
of Columbia, among others, to the following effect, that the said prod-
uct contains pure beef, pure meat, and meat, when in truth and in fact
said product does not contain pure beef, pure meat, beef or meat; but
the ingredient of the said product so designated and described is
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properly known and referred to as “meat meal” or more fully as dehy-
drated meat meal. The ingredient which the respondent represents
as pure beef, pure meat, or meat is purchased by said respondent from
Armour & Co. of Chicago, from Swift & Co. of Chicago, and from
the Kohr Packing Co. of Davenport, Iowa, and after being purchased
is put into the final product Purina Dog Chow by the respondent.
The said ingredient is made by all the said companies from substanti-
ally the same materials and by substantially the same processes of
manufacture. For the purpose of manufacturing said ingredient the
said companies place meat trimmings, deposits of fat, hearts, lungs,
spleen, kidneys, paunches, intestines to a limited extent, incidental
bone, and connective tissue in the organs and abdominal tract into
large containers or vats. The final product, Purina Dog Chow, is
8 percent beef meal and 8 percent pork meal. When the respective
companies are manufacturing pork meal for use by the respondent the
ingredients of the meal are taken from hogs and when they are manu-
facturing beef meal the ingredients are taken from beef animals. The
contents of the containers or vats are subjected to a temperature of
212° F. or more. The contents of the containers or vats are subjected
to this temperature for from 6 to 8 hours, and as a part of this heating
process the fats and oils are drawn off. The remaining contents of
the vats or containers are then placed in an expeller or screw-worm,
which forces out any fat or oil remaining after the heating process.
The heating process also substantially reduces the moisture content
of the original contents of the vats or containers. Chemically, meat
is composed of four food elements, which are protein, fat, moisture,
and calcium. The heating processes used by all of the companies from
which the respondent purchases the ingredient in Purina Dog Chow
designated as meat or beef remove from the original contents of the
vats or containers two of the four chemical food elements of meat, to
wit, the fat and the moisture. Meat is the edible portion of the carcass
of an animal. The original contents of the said containers or vats in-
clude a small amount of meat but the Commission finds that the con-
tents of said vats or containers as a whole cannot properly be designated
as meat, as pure meat, as beef, or as pure beef, and further finds
that whatever meat is included in the original contents placed in said
Vats or containers is changed both physically and chemically by the
heating process and the expelling process of the various companies with
the result that there is no meat or beef in the final ingredient, meat
meal, which is placed in the said Purina Dog Chow in the form of a
dry meal or powder. The Commission finds that the proper designa-
tion of the ingredient on which the respondent has based its assertions
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that said Dog Chow contains meat, pure meat, beef, or pure beef, is
meat meal or more fully, dehydrated meat meal,

Par. 3. The use by the respondent of the representations and state-
ments aforesaid, and of others of similar import not herein set out,
in connection with the sale and distribution of the aforesaid product,
Purina Dog Chow, has had, and now has, the tendency and capacity
to mislead and deceive a substantial part of the purchasing and con-
suming public into the erroneous and mistaken belief that said
product contains pure beef, pure meat, or meat. As a result of this
mistaken and erroneous belief, the purchasing and consuming public
have purchased a substantial amount of respondent’s product, with
the result that trade has been unfairly diverted to respondent from
its competitors in the manufacture, sale, and distribution of such
products, or in the sale and distribution thereof, which competitors
truthfully represent the contents of their respective products; as a
consequence thereof, substantial injury has been and is being done
by the respondent to competition in commerce between and among
the various States of the United States and in the District of
Columbia.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice of the public and of respondent’s competitors,
and constitute unfair methods of competition and unfair and decep-
tive acts and practices, in commerce, within the intent and meaning
of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion on the complaint of the Commission, the answer of respondent,
testimony, and other evidence taken before Y, W. Sheppard, Miles J.
Furnas, and Randolph Preston, examiners of the Commission thereto-
fore duly designated by it, in support of said complaint and in opposi-
tion thereto, briefs filed herein, and oral arguments by Donovan Divet,
counsel for the Commission, and by Crawford Johnson, counsel for
the respondent, and the Commission having made its findings as to
the facts and its conclusion that said respondent has violated the pro-
visions of the Federal Trade Commission Act.

It is ordered, That the respondent Ralston Purina Co., a corpora-
tion, its officers, representatives, agents, and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale and distribution of its food for dogs known as Iurina
Dog Chow, or any other product containing substantially similar in-
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gredients, whether sold under the same name or under any other name,
in commerce as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

Using the terms “pure beef,” or “pure meat” or “meat” or “beef” or
any other terms of similar import or meaning to designate or describe
dehydrated meat meal, or any product which is not meat or beef in
fact.

1t is further ordered, That the respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.

260605m—41—vol. 30—19
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Where a corporation engaged in manufacture of fabrics and in sale thereof
to garment manufacturers and other purchasers located throughout the
various States and in the District of Columbia; in soliciting and selling
certain of its fabries to such manufacturers—

(a) Supplied such customers with tags and labels to be affixed and attached to
garments made therefrom, and which were thus affixed by said customers
to garments made from fabrics in question, and which bore statement
“PURE DYE NANUETTE CREPE DuPont Rayon and Silk,” with words “Pure
Dye” and “Crepe” featured theron and words “Dupont Rayon and Silk”
printed in small and less conspicuous type, and which tags and labels set
forth, on back thereof, “ ‘Nanuette Crepe’ makes possible the elimination of
tin-weighted cloths for lingerie,” “The ‘Nanuette Crepe’ label is the guar-
antee of PURE DYE * * #*" “Best results are obtainable when the silk
lingerie is ironed * * *” and thereby represented to purchasing public
and garment manufacturers that fabrics thus advertised, offered, and sold
were silk, facts being they were not made of silk, produet of cocoon of
silkworm, as long definitely and specifically associated with word in mind
of retail dealers and consuming public generally, but were composed entirely
of materials other than silk, and made of rayon; and

Where second concern engaged in manufacture of women’s undergarments and
other allied products, and in sale thereof to retailers and other purchasers
throughout the various States and in the District of Columbia—

(b) Tagged and labeled garments made by it from fabrics which it purchased
from such fabric manufacturer with tags and labels supplied by manufac-
turer in question, as above described, and in a display folder, with which
it accompanied its sald garments, set forth legend “PURE DYE NANUEITE CREPE
DuPont Rayon and Silk,” with words “Pure Dye” and “Raysilk” featured
in large conspicuous type and words *“Made of Silk and Rayon” printed
in less conspicuous type, and in other display folders, with which it accom-
panied other garments made, offered and sold by it, featured words “Van
Ceta Taffeta Slips” and “Val Sheen Satin Slips,” and represented thereby
to members of purchasing public and retail and other detalers that gar-
ments thus advertised, offered and sold were silk, facts being they were not
products of silk, long held in great public esteem and confidence for their
preeminent qualities and long associated in public mind with fabric made
from cocoon of silkworm, or silk as designated, described and referred to
in case of dress goods, ladies’ undergarments, and other items of wearing
apparel as “Pure Dye,” “Crepe,” “Taffeta,” and “Satin” or through coined
word including word “silk”;

With capacity and tendency to mislead and deceive substantial portion of pur-
chasing public into erroneous belief that such representations were true,
and to cause them to purchase sald products as result of such erroneous
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beliefs thus induced, and with result that trade in commerce was unfairly
diverted to them from those engaged in manufacture and sale of fabrics,
garments, ladies’ slips, and other allied products in commerce among the
various States and in the District of Columbia, and who do not misrepresent
in any manner the kind or quality of goods made, offered, and sold by them,
and substantial injury was done to competition in commerce:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors and con-
stituted unfair methods of competition.

Before Mr, Edward E. Reardon, trial examiner.
Mr. James L. Fort for the Commission.
Evans, Smith & Evans, of Paterson, N. J., for respondents.

COMPLAINT

Pursuant to the provisions of an act of Congress, approved Sep-
tember 26, 1914, entitled “An Act to create a Federal Trade Com-
mission, to define its powers and duties, and for other purposes,”
the Federal Trade Commission, having reason to believe that A.
Schottland, Inc., a corporation, and Valmor Undergarment Co., a
corporation, hereinafter referred to as respondents, have been and
are using unfair methods of competition in commerce, as commerce
is defined in said act, and it appearing to said Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows:

Paracrapu 1. Respondent, A. Schottland, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New Jersey with its office and principal place
of business located at 1441 Broadway, New York, in said State. It
Is now, and for many years last past has been, engaged in the busi-
nhess of manufacturing fabrics. It sells, and has sold and distributed,
such goods to garment manufacturers and other customers located
in the various States of the United States and in the District of
Columbia. It causes, and during the time above mentioned has
caused, its said goods, when sold, to be shipped from its factories
located at Nanuet, N. Y., and at Rocky Mount, N. C., to the pur-
chasers thereof located in the various States of the United States
other than the States of origin of such shipments.

Respondent Valmor Undergarment Co. is a corporation organized,
existing, and doing business under and by virtue of the laws of
the State of New York with its office and principal place of business
located at 149 Madison Avenue, New York, in said State. It is
how, and for many years last past has been, engaged in the business
of manufacturing ladies’ undergarments and other allied products.
It sells, and has sold and distributed, such undergarments and other



250 FEDERAL TRADE COMMISSION DECISIONS
Complaint 30F.T,C,

allied products to retail dealers and other customers located in the
various States of the United States and in the District of Columbia.
It causes, and during the time above mentioned has caused, its said
products when sold to be shipped from its place of business in New
York City to the purchasers thereof located in the various States
of the United States other than the State of New York.

There is now, and has been at all times mentioned herein, a con-
stant current of trade and commerce by said respondents in said
products so sold by them between and among the various States
of the United States. Respondents are now, and at all times herein
mentioned have been, in substantial competition with other corpora-
tions and with persons, firms, and partnerships engaged in the sale
and distribution of fabrics, ladies’ undergarments, and other allied
products in commerce between and among the various States of the
United States and in the District of Columbia.

Par. 2, In the course and conduct of its business as described in
paragraph 1 hereof, respondent A. Schottland, Inc., in soliciting
the sale of and selling certain of its products to garment manufac-
turers supplies its customers with tags and labels to be affixed and
attached to the garments made from said fabrics. Said customers
did, and do, attach and affix such tags and labels to the garments
manufactured by them from said products. The said labels and tags
bear the following statement :

PURE DYE
NANUETTE
CREPE
DuPont Rayon and Silk
On both the tags and labels the words “Pure Dye” and “Crepe”
are featured and displayed prominently in large, conspicuous type,
while the words “DuPont Rayon and Silk” are printed in small
and less conspicuous type. On the backs of the tags the following
statements appear: “ ‘Nanuette Crepe’ makes possible the elimina-
tion of 10-weight cloths for lingerie,” “The ‘Nanuette Crepe’ label
is a guarantee of PURE DYE * * *” and “Best Results are ob-
tainable when the silk lingerie is ironed * * *” Other fabrics
sold and shipped by the respondent, A. Schottland, Inc., in commerce
as set out in paragraph 1 are branded or labeled .“RAYSILK.”
The foregoing statements and representations made by the respond-
ent, A. Schottland, Inc., as in this paragraph set out, serve as rep-
resentations to the purchasing public and to garment manufacturers
that such fabrics so advertised and offered for sale were, and are,
silk fabrics. The representations hereinabove set forth are, and
were, false and misleading in that said fabrics so represented, desig-
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nated and referred to are not, and were not, composed of silk, the
product of the cocoon of the silkworm, but are, and were, composed
of materials other than silk.

Par. 3. In the course and conduct of its business as described in
paragraph 1 hereof, respondent Valmor Undergarment Co. purchases
certain fabrics manufactured by respondent A. Schottland, Inc,
which are tagged, branded, and labeled, as set out in paragraph 2
hereof. Respondent Valmor Undergarment Co. uses said fabrics
so purchased and so tagged, branded, and labeled in the manufacture
by it of garments, ladies’ slips, and other allied products which
it offers for sale and sells, tagged and labeled as aforesaid, in com-
Imerce as hereinbefore set out, accompanied by a display folder bear-
ing the following:

PURE DYE

NANUETTE

CREPE
DuPont Rayon and Silk

The said display folders featured the words, “Pure Dye” and “Ray-
silk,” in large conspicuous type, while the words “Made of Silk and
Rayon” were printed in less conspicuous type. Other garments man-
ufactured by the respondent Valmor Undergarment Co. and offered
for sale and sold in commerce as hereinbefore set out were accom-
Panied by display folders on which appeared in large, conspicuous
type “Van Ceta Taffeta Slips,” and “Val Sheen Satin Slips.”

The statements and representations made by the respondent Val-
mor Undergarment Co., as in this paragraph set out, serve as repre-
sentations to members of the purchasing public and to retail dealers
and other dealers that such garments so advertised and offered for
sale were, and are, silk garments. Such representations are, and
were, false and misleading in that said garments so represented, des-
ignated and referred to are not, and were not, composed of silk,
the product of the cocoon of the silkworm, but are, and were, com-
Posed of materials other than silk.

Par. 4. The word “silk” for many years last past has had and
still has in the mind of the retail dealers and consuming public gen-
erally a definite and specific meaning, to wit: The product of the
Cocoon of the silkworm. Silk products for many years have held and
still hold a great public esteem and confidence for their preeminent
Qualities, Silk fiber has long been woven into a variety of fabrics; a
Vvariety of distinctive terms has been applied to the fabrics resulting
from different types of weaving of silk fiber. Dress goods, ladies’ un-
dergarments, and other items of wearing apparel designated, de-
scribed, and referred to as “Pure Dye,” “Crepe,” “Taffeta,” and
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“Satin” or by use of any coined word which includes the word “Silk,”
have been for a long time, and at the present time still are, associated
in the public mind with the fabric made from the cocoon of the silk-
worm commonly known and understood by the public generally as
“Silk.”

Par. 5. There are among the competitors of respondents mentioned
in paragraph 1 hereof corporations, individuals, partnerships, and
firms engaged in the manufacture and sale of fabrics, garments, la-
dies’ slips, and other allied products who do not misrepresent the
kind of goods manufactured and offered for sale by them.

Par. 6. The use by respondents of the representations set forth
herein have had, and now have, the capacity and tendency to mislead
and deceive a substantial portion of the purchasing public into the
erroneous belief that such representations are, and were, true and to
cause them to purchase said products as a result of such erroneous
beliefs engendered as above set forth. The use by respondents of
the representations aforesaid has unfairly diverted, and does unfairly
divert, trade in said commerce to the respondents from their said
competitors, and thereby substantial injury is being, and has been,
done by respondents to competition in commerce among and between
the various States of the United States.

Par. 7. The above alleged acts and practices, of respondents, as
hereinabove alleged, are all to the prejudice of the public and respond-
ents’ said competitors, and constitute unfair methods of competition
in commerce within the intent and meaning of section 5 of an act
of Congress entitled “An act to create a Federal Trade Commission,
to define its powers and duties, and for other purposes,” approved
September 26, 1914.

Report, FinpiNes as To THE Facrs, AND ORrDER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on December 2, 1937, issued and
served its complaint in this proceeding upon the respondents,
A. Schottland, Inc., and Valmor Undergarment Co., Inc., charging
them with the use of unfair methods of competition in commerce
in violation of the provisions of said act. On March 16, 1938, the
respondent Valmor Undergarment Co., Inc., filed its substitute
answer to the complaint in which it admitted the truth of all the
material allegations of the complaint. The respondent A. Schott-
land, Inc., filed its answer to the complaint on December 23, 1937.
After the issuance of said complaint and the filing of respondents’
answers thereto testimony and other evidence in support of the allega-
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tions of said complaint were introduced by James L. Fort, Esq.,
attorney for the Commission, and by Mr. George Schottland, the
secretary of respondent, A. Schottland, Inc., in its behalf in opposi-
tion to the complaint, before Edward E. Reardon, Esq., an examiner
of the Commission, theretofore duly designated by it, and said testi-
mony and other evidence were duly recorded and filed in the office
of the Commission. Thereafter, the proceeding regularly came on
for final hearing before the Commission upon the said complaint,
the answers of the respondents, the testimony and other evidence, the
brief of counsel for the Commission in support of the complaint
(respondents not having filed a brief and oral argument not having
been requested) ; and the Commission, having duly considered the
matter and being now fully advised in the premises, finds that this
proceeding is in the interest of the public, and makes this its findings
as to the facts and its conclusion drawn therefrom.

FINDINGS AS TO THE FACTS

Paracraru 1. The respondent, A. Schottland, Inc., is a corpora-
tion organized and existing under and by virtue of the laws of the
State of New Jersey and having its office and principal place of
business at No. 1441 Broadway, in the city and State of New York.
It is and has been for many years last past engaged in the business
of manufacturing fabrics in its factories, which are located at Rocky
Mount, N. C,, and at Nanuet, N. Y., and in the business of selling,
In commerce, the fabrics manufactured by it to garment manufac-
turers and to other purchasers of its fabrics, located throughout the
various States of the United States and in the District of Columbia.

Par. 2. The respondent, Valmor Undergarment Co., Inc., is a cor-
Doration organized and existing under and by virtue of the laws of
the State of New York, and having its office and principal place of
business at. No. 149 Madison Avenue, in the city and State of New
York, It has been for many years last past and now is engaged in
the business of manufacturing women’s undergarments and other
allied products and in the business of selling same, in commerce, to
Tetail dealers and to other purchasers located throughout the various
States of the United States and in the District of Columbia.

Pag. 3. The respondents, A. Schottland, Inc., and Valmor Under-
garment Co., Inc., in the sale by them, respectively, of fabrics,
Women’s undergarments and other allied products, are and have
been, during all the times mentioned and referred to above, in sub-
stantial competition, in commerce, among and between the various
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States of the United States and in the District of Columbia, with
other individuals, firms, and corporations who are and have been
engaged in the sale of fabrics, women’s undergarments, and other
allied products.

Par. 4. In the course and conduct of its business as described herein,
respondent, A. Schottland, Inec., in soliciting the sale of and selling
certain of its fabrics to garment manufacturers, supplies its customers
with tags and labels to be affixed and attached to the garments made
from said fabrics. Said customers affix such tags and labels to the
garments manufactured by them from the said fabrics. The said
labels and tags bear the following statement:

PURE DYE
NANUETTE
CREPE
DuPont Rayon and Silk
On both the tags and labels the words “Pure Dye” and “Crepe” are
featured and displayed prominently in large, more conspicuous type,
while the words “DuPont Rayon and Silk” are printed in small and
less conspicuous type. On the backs of the tags the following state-
ments appear.
“Nanuette Crepe” makes possible the elimination of tin weighted cloths for
lingerie
The “Nanuette Crepe” label is a gunarantee of PURE DYE * * *

Best results are obtainable when the silk lingerie is ironed * * *

The foregoing statements and representations made by the respond-
ent, A. Schottland, Inc., as set out herein, serve as representations to
the purchasing public and to garment manufacturers that such fabrics
so advertised, offered for sale, and sold, were, and are, silk fabrics.
The representations hereinabove set forth are, and were, false and
misleading in that said fabrics so represented, designated, and re-
ferred to are not, and were not, composed of silk, the product of the
cocoon of the silkworm, but are, and were, composed entirely of mate-
rials other than silk, to wit, rayon.

Par. 5. In the course and conduct of its business as described here-
in, respondent Valmor Undergarment Co., Inc., purchases certain
fabrics manufactured by the respondent A. Schottland, Inc., with
which fabrics respondent A. Schottland, Inc., furnishes certain tags
and labels as described herein. Respondent Valmor Undergarment
Co., Inc., uses said fabrics, so purchased, and said tags and labels in
the manufacture by it of garments, ladies’ slips, and other allied prod-
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ucts which it offers for sale and sells, tagged and labeled as aforesaid,
in commerce, accompanied by a display folder bearing the following:

PURE DYE

NANUETTE

CREPE
DuPont Rayon and Silk

The said display folders featured the words “Pure Dye” and “Ray-
silk” in large conspicuous type, while the words “Made of Silk and
Rayon” were printed in less conspicuous type. Other garments man-
ufactured by the respondent Valmor Undergarment Co., and offered
for sale and sold in commerce as hereinbefore set out were accom-
panied by display folders on which appeared in large, conspicuous
type “Van Ceta Taffeta Slips,” and “Val Sheen Satin Slips.”

The statements and representations made by the respondent Val-
mor Undergarment Co., Inc., as in this paragraph set out, serve as
representations to members of the purchasing public and to retail
dealers and other dealers that such garments so advertised and offered
for sale were, and are, silk garments. Such representations are, and
were, false and misleading in that said garments so represented,
designated, and referred to are not, and were not, composed of silk,
the product of the cocoon of the silkworm, but are, and were, com-
Posed of materials other than silk.

Par. 6. The word “silk” for many years last past has had and still
has in the mind of the retail dealers and consuming public generally
a definite and specific meaning, to wit: The product of the cocoon of
the silkworm. Silk products for many years have held and still
hold a great public esteem and confidence for their preeminent qual-
ities. Silk fiber has long been woven into a variety of fabrics; a va-
riety of distinctive terms has been applied to the fabrics resulting
from different types of weaving of silk fiber. Dress goods, ladies’
undergarments, and other items of wearing apparel designated, de-
scribed and referred to as “Pure Dye,” “Crepe,” “Taffeta,” and
“Satin” or by use of any coined word which includes the word “Silk,”
have been for a long time, and at the present time still are, asso-
ciated in the public mind with the fabric made from the cocoon of the
silkworm commonly known and understood by the public generally
as “Silk.”

Par. 7. There are among the competitors of respondents, corpora-
tions, individuals, partnerships, and firms engaged in the manufac-
ture and sale of fabrics, garments, ladies’ slips, and other allied
products in commerce between and among the various States of the
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United States and in the District of Columbia who do not misrepre-
sent in any manner the kind or quality of goods manufactured.
offered for sale, and sold by them.

Par. 8. The use by respondents of the representations set forth
herein have had, and now have, the capacity and tendency to mislead
and deceive a substantial portion of the purchasing public into the
erroneous belief that such representations are, and were, true and to
cause them to purchase said products as a result of such erroneous
beliefs induced as above set forth. The use by respondents of the
representations aforesaid has unfairly diverted, and does unfairly
divert, trade in commerce to the respondents from their said com-
petitors, and thereby substantial injury is being, and has been, done
by respondents to competition in commerce among and between the
various States of the United States.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
are all to the prejudice and injury of the public and of respondents’
competitors and constitute unfair methodd of competition in com-
merce within the intent and meaning of the Federal Trade Commis-
sion Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, the answer of re-
spondent Valmor Undergarment Co., Inc., in which answer the Val-
mor Undergarment Co., Inc., admits all the material allegations
of fact set forth in said complaint and states that it waives all
intervening procedure and further hearing as to said facts; the
answer of the respondent, A. Schottland, Inc., denying many of the
material allegations of the complaint, testimony, and other evidence
taken before Edward E. Reardon, an examiner of the Commission
theretofore duly designated by it, in support of the allegations of
said complaint and in opposition thereto, and brief filed by the
counsel for the Commission, and the Commission having made its
findings as to the facts and its conclusion that said respondents
have violated the provisions of the Federal Trade Commission Act.

It is ordered, That the respondents, A. Schottland, Inc., and Val-
mor Undergarment Co., Inc., their respective officers, representa-
tives, agents, and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale, and dis-
tribution of textile fabrics including women’s undergarments and
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garments or similar products, in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Using the words “pure dye” or any other word or words of
similar import or meaning to designate or describe fabrics which are
not composed wholly of unweighted silk, the product of the cocoon of
the silkworm, provided that in the case of a fabric or material com-
posed in part of unweighted silk and in part of materials other than
unweighted silk, such words may be used as descriptive of the un-
weighted silk content if there is used in immediate connection or con-
junction therewith in letters of equal size and conspicuousness, a
word or words accurately describing and designating each constituent
fiber or material thereof in the order of its predominance by weight,
beginning with the largest single constituent;

2. Using the words “satin,” “taffeta,” or “crepe” or any other word
or words of similar import or meaning to describe or designate any
fabric or product which is not composed wholly of silk, the product of
the cocoon of the silkworm : Provided, however, That when said words
are used truthfully to designate or describe the type of weave, con-
struction or finish, such words must be qualified by using in immediate
connection and conjunction therewith in letters of at least equal size
and conspicuousness a word or words clearly and accurately naming or
describing the fibers or materials from which said product is made;

3. Using the term “silk” or any other term or terms which includes
the word “silk,” or any colorable simulation thereof, or using any other
term of similar import or meaning to describe or designate any fabric
or product which is not wholly composed of silk, the product of the
cocoon of the silkworm, provided that in the case of a fabric or prod-
uct composed in part of silk and in part of materials other than silk,
such term or similar terms may be used as descriptive of the silk con-
tent when immediately accompanied by a word or words accurately
describing and designating such other materials in the order of their
predominance by weight, beginning with the largest single constituent.

It is further ordered, That the respondents shall within 60 days after
service upon them of this order file with the Commission a report in
writing setting forth in detail the manner in which they have com-
Dlied with this order.
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Ix THE MATTER OF

CIVILIAN PREPARATORY SERVICE, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3387. Complaint, Apr. 22, 1938—Decision, Dec, 28, 1939

Where a corporation engaged in sale and distribution of correspondence courses of

(a)

(d)

(¢)

study and instruction for civil service examinations for certain Govern-
ment positions to purchasers in various other States, in substantial com-
petition with others similarly engaged in sale and distribution in commerce
among the various States and in the Distriet of Columbia of correspond-
ence courses of study and instruction to prepare students for such exam-
inations, and of correspondence courses of study and instruction of other
kinds; in soliciting, directly and through its representatives, sale of its
said courses—

Represented that it or its representatives were connected with or under
supervision of Government or Clvil Service Commission, and that it was
cooperating with and working in conjunction with said commission or
by authorization thereof in preparing students for such examinations,
and that its school had been selected by such commission to select and
prepare candidates for civil service examinations and positions, facts
being neither it nor its representatives had any connection with Government
or Civil Service Commission, did not cooperate with latter or operate by
authority thereof, as above set forth, and statements and representations
made as above described were otherwise false;

Represented that it was able to and did secure advance information
with respect to civil service examinations, and that such examinations
would be held at specified times and places, or within specified time,
and that Government positions were open or available to those taking its
course and passing Civil Service examination, facts being it had no
means of securing advance information with respect to such examinations
not open to members of general public, and did not in fact secure such
information, in case of the greater percentage of students solicited Gov-
ernment positions were not then open and avallable, nor were civil service
examinations fixed for definite time or place or to be held within speci-
fied time in the future, nor within reasonable time thereafter;

Represented that prospects solicited had been selected for definite Gov-
ernment positions after qualifying by taking its courses and passing the
civil service examination, and that it was necessary to take said course in
order to take such examination or secure a position under the classified
civil service, and that its students were given preferences in such exam-
inations or in appointments to such positions, and that its school had
the recognition or approval of the Government or said commission, facts
being neither it nor its representatives had any ofticial authority to
select prospects for such positions or examinations therefor, representa-
tions made by it as above set forth were otherwise false, and it could
not assure or guarantee Government position to its students and did not
fulfill such representations made by its representatives; and
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(d) Represented that payment of purchase price of its course of instruction,
or balance due after initial payment, might be paid after the student
obtained a position with the Government, facts being it did not fulfill
promises made by its representatives that payments on the cost of its
courses might be thus deferred, but required payment during period of
instruction, regardless of employment by Government;

With effect of misleading purchasers and prospective purchasers of its said
courses into the erroneous and mistaken belief that such various mis-
representations were true, and to induce such purchasers to buy its said
courses of study and instruction by reason therveof, and of thereby unfairly
diverting trade to it from competitors engaged in sale of similar and
other courses, and including those who, in the sale of their respective
courses, do not similarly or in any manner misrepresent the same or
matters pertaining thereto; to the substantial injury of competition in
commerce among the various States:

Held, That such acts and practices, under the circumstances set forth, were
all to the prejudice and injury of the public and competitors, and consti-
tuted unfair methods of competition.

Before Mr. Robert S. Hall, trial examiner.
Mr. John B. Phillips, Jr. for the Commission.
Via, Hardwick & Quinlan, of Huntington, W, Va., for respondent.

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Civilian Preparatory
Service, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of the said act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

Paracraru 1. Said respondent, Civilian Preparatory Service, Inc.,
1s a corporation organized, existing, and doing business under and by
virtue of the laws of the State of West Virginia with its office and
principal place of business located at Simms-Keller Building, in the
city of Huntington in said State.

Par. 2. Said respondent, Civilian Preparatory Service, Inc., a cor-
poration, is now, and has been for more than 2 years last past,engaged
in the sale and distribution in commerce between and among the
various States of the United States of courses of study and instruction
intended for preparing students thereof for examinations for certain
civil service positions under the United States Government, which said
courses of study and instruction are pursued by correspondence through
the medium of United States mail. Respondent in the course and
conduct of said business during the time aforesaid caused and does
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now cause its said courses of study and instruction to be transported
from its said place of business in West Virginia to, into, and through
States of the United States other than West Virginia to the various
purchasers thereof in such other States.

Par. 3. During the time above mentioned other individuals, firms,
and corporations in various States of the United States have been and
are engaged in the sale and distribution in commerce between and
among the various States of the United States and in the District
of Columbia of courses of study and instruction intended for prepar-
ing students thereof for examinations for civil service positions under
the United States Government and also of courses of study and instruc-
tion of other kinds, all of which are pursued by correspondence. Said
respondent has been, during the time aforesaid, in substantial compe-
tition in commerce between and among the various States of the
United States in the sale of its said courses of study and instruction
with such other individuals, firms, and corporations.

Par. 4. Said respondent, in soliciting the sale of and in selling
its said courses of study and instruction has made many misrep-
resentations to prospective students both directly and through its
representatives, among which misrepresentations are the following:

1. That such representatives represent or are connected with or
are under the supervision of the United States Government or the
United States Civil Service Commission.

2. That respondent, in conducting said business as aforesaid, is
an agency or representative of or connected with the United States
Government, or the United States Civil Service Commission, or that
it is cooperating with or working in conjunction with or by author-
ization of the United States Civil Service Commission in preparing
students for civil service examinations.

3. That a Government job is assured or guaranteed to tlie student
taking the course offered.

4. That respondent has means of securing and does in fact secure
advance information concerning examinations to be held by the
United States Civil Service Commission.

5. That Government positions are open and available to students
taking respondent’s course and passing the civil service examination.

6. That civil service examinations will be held at definite times
or places or within a specified time.

7. That the prospect solicited has been selected for a definite Gov-
ernment position after qualifying by taking respondent’s course and
passing the civil service examination.



CIVILIAN PREPARATORY SERVICE, INC. 261
258 Complaint

8. That it is necessary to take respondent’s course in order to
take a civil service examination or secure a Government position
under the classified civil service.

9. That respondent school has been selected by the United States
Civil Service Commission to select and prepare candidates for civil
service examinations and positions.

10. That the balance due after the initial payment may be paid
after the student starts working for the Government.

11. That respondent school is recognized or approved by the
Government.

12. That students of the school conducted by respondent are given
preferences in civil service examinations or in appointments to
Government positions.

Par. 5. In truth and in fact neither respondent nor its representa-
tives represent or are connected with the United States Government
or the United States Civil Service Commission, nor do they
cooperate with or operate by authority of said Civil Service
Commission in preparing students for civil service examinations.
Respondent cannot assure or guarantee a Government job to its
students and does not fulfill such representations when made by
its representatives. Respondent has no means of securing advance
information concerning examinations to be held by the United States
Civil Service Commission that is not open to members of the general
public, nor does it in fact secure such information. In the greater
percentage of cases of solicitation of students by respondent’s
representatives, Government positions are not open and available
at the time and civil service examinations are not fixed for a
definite time or place or to be held within a specified time in
the future, nor are examinations for such positions held within a
reasonable time thereafter. Neither respondent nor its representa-
tives have any official authority to select prospects for Government
positions or for examinations therefor. It is not necessary to take
respondent’s courses in order to take civil service examinations or
to secure Government positions under the classified civil service. The
school conducted by respondent has not been selected by the United
States Civil Service Commission to prepare candidates for civil
service examinations and positians. Respondent does mot fulfill
promises made by its representatives that payments on the cost of
its courses may be made after its students start working for the Gov-
ernment, but requires payment therefor during the period of instruc-
tion regardless of employment by the Government. The school con-
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ducted by respondent is not recognized or approved by the Govern-
ment and students thereof are not given preferences in civil service
examinations or in appointments to Government positions.

Par. 6. The foregoing representations used by respondent through
its representatives in offering for sale and selling its courses of
study and instruction have had and now have the tendency and capac-
ity to do in fact mislead purchasers and prospective purchasers
thereof into the erroneous and mistaken belief that such representa-
tions as set out in paragraph 4 hereof are true, and to induce them to
purchase such courses of study and instruction on account thereof.
Thereby trade is unfairly diverted to respondent from competitors
engaged in the sale in commerce between and among the various
States of the United States and in the District of Columbia of cor-
respondence courses intended for preparing students thereof for
civil service examinations as well as from those so engaged in such
sale in other lines of study.

There are among the competitors of respondent those who in the
sale of their respective courses of study and instruction do not simi-
larly or in any manner misrepresent the same or matters pertaining
thereto. As a result of respondent’s said practices, as herein set
forth, substantial injury has been and is now being done by respond-
ent to competition in commerce between and among the various
States of the United States.

Par. 7. The aforesaid acts and practices of the respondent as
herein alleged are all to the prejudice of the public and of respond-
ent's competitors and constitute unfair methods of competition in
commerce within the intent and meaning of the Federal Trade Com-
mission Act.

Report, FInNDINGS A8 TO THE Facts, AND OrpER

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission on April 22, 1938, issued, and on
April 25, 1938, served its complaint in this proceeding upon the re-
spondent, Civilian Preparatory Service, Inc., a corporation, charging
it with the use of unfair methods of competition in commerce in vio-
lation of the provisions of said act. After the issuance of said com-
plaint, and the filing of respondent’s answer, the Commission, by
order entered herein, granted respondent’s motion for permission to
withdraw said answer and to substitute therefor an answer admit-
ting all the material allegations of fact set forth in said complaint
and waiving all intervening procedure and further hearing as to
said facts. Thereafter, this proceeding regularly came on for final
hearing before the Commission on the said complaint and substitute
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answer, and the Commission, having duly considered the matter and
being now fully advised in the premises, finds that this proceeding is
in the interest of the public and makes this its findings as to the facts
and its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracrapu 1. Said respondent, Civilian Preparatory Service, Inc.,
is a corporation organized, existing, and doing business under and by
virtue of the laws of the State of West Virginia with its office and
principal place of business located at Simms-Keller Building, in the
city of Huntington in said State.

Par. 2. Said respondent, Civilian Preparatory Service, Inc., a cor-
poration, is now, and has been for more than two years last past,
engaged in the sale and distribution in commerce between and among
the various States of the United States of courses of study and in-
struction intended for preparing students thereof for examinations
for certain civil service positions under the United States Government,
which said courses of study and instruction are pursued by corre-
spondence through the medium of United States mail. Respondent
In the course and conduct of said business during the time aforesaid
caused and does now cause its said course of study and instruction
to be transported from its said place of business in West Virginia to,
into and through States of the United States other than West Vir-
ginia to the various purchasers thereof in such other States,

Par. 3. During the time above mentioned other individuals, firms,
and corporations in various States of the United States have been
and are engaged in the sale and distribution in commerce between and
among the various States of the United States and in the District of
Columbia of courses of study and instruction intended for preparing
students thereof for examinations for civil service positions under the
United States Government and also of courses of study and instruc-
tion of other kinds, all of which are pursued by correspondence.
Said respondent has been, during the time aforesaid, in substantial
competition in commerce between and among the various States of
the United States in the sale of its said courses of study and instruc-
tion with such other individuals, firms, and corporations.

Par. 4. Said respondent, in soliciting the sale of and in selling its
said courses of study and instruction has made many misrepresenta-
tions to prospective students both directly and through its repre-
sentatives, among which misrepresentations are the following:

1. That such representatives represent or are connected with or are
under the supervision of the United States Government or the United
States Civil Service Commission.

260605™—41—vol, 30——20
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2. That respondent, in conducting said business as aforesaid, is an
agency or representative of or connected with the United States Civil
Service Commission, or that it is cooperating with or working in-
conjunction with or by authorization of the United States Civil Serv-
ice Commission in preparing students for civil service examinations.

3. That a Government job is assured or guaranteed to the student
taking the course offered.

4. That respondent has means of securing and does in fact secure
advance information concerning examinations to be held by the
United States Civil Service Commission.

5. That Government positions are open and available to students
taking respondent’s course and passing the civil service examination.

6. That civil service examinations will be held at definite times or
places or within a specified time.

7. That the prospect solicited has been selected for a definite Gov-
ernment position after qualifying by taking respondent’s course and
passing the civil service examination. A

8. That it is necessary to take respondent’s course in order to
take a civil service examination or secure a Government position
under the classified civil service.

9. That respondent school has been selected by the Umted States
Civil Service Commission to select and prepare candidates for civil
service examinations and positions.

10. That the balance due after the initial payment may be paid
after the student starts working for the Government.

11, That respondent school is recognized or approved by the
Government,

12. That students of the school conducted by respondent are
given preferences in civil service examinations or in appointments
to Government positions.

Par. 5. In truth and in fact neither respondent nor its representa-
tives represent or are connected with the United States Govern-
ment or* the United States Civil Service Commission, nor do they
cooperate with or operate by authority of said Civil Servxce Com-
mission in preparing students for civil service examinations. Re-
spondent cannot assure or guarantee a Government job to its
students and does not fulfill such representations when made by its
representatives. Respondent has no means of securing advance in-
formation concerning examinations to be held by the United States
Civil Service Commission that is not open to members of the general
public, nor does it in fact secure such information. In the greater
percentage of cases of solicitation of students by respondent’s rep-
resentatives, Government positions are not open and available at the
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time and civil service examinations are not fixed for a definite time
or place or to be held within a specified time in the future, nor are
examinations for such positions held within a reasonable time there-
after. Neither respondent nor its representatives have any official
authority to select prospects for Government positions or for exam-
inations therefor. It is not necessary to take respondent’s courses
in order to take civil service examinations or to secure Government
positions under the classified civil service. The school conducted by
respondent has not been selected by the United States Civil Service
Commission to prepare candidates for civil service examinations and
positions. Respondent does not fulfill promises made by its rep-
resentatives that payments on the cost of its courses may be made
after its students start working for the Government, but requires
payment therefor during the period of instruction regardless of
employment by the Government. The school conducted by respond-
ent is not recognized or approved by the Government and students
thereof are not given preferences in civil service examinations or
in appointments to Government positions.

Par. 6. The foregoing representations used by respondent through
its representatives in offering for sale and selling its courses of study
and instruction have had and now have the tendency and capacity
to and do in fact mislead purchasers and prospective purchasers
thereof into the erroneous and mistaken belief that such representa-
tions as set out in paragraph 4 hereof are true, and to induce them
to purchase such courses of study and instruction on account thereof.
Thereby trade is unfairly diverted to respondent from competitors
engaged in the sale in commerce between and among the various
States of the United States and in the District of Columbia of cor-
respondence courses intended for preparing students thereof for civil
service examinations as well as from those so engaged in such sale
in other lines of study.

There are among the competitors of respondent those who in the
sale of their respective courses of study and instruction do not
similarly or in any manner misrepresent the same or matters per-
taining thereto. As a result of respondent’s said practices, as herein
set forth, substantial injury has been and is now being done by
respondent to competition in commerce between and among the
various States of the United States.

CONCLUSION

The aforesaid acts and practices of the respondent, as herein found,
are all to the prejudice and injury of the public and of respondent’s
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competitors and constitute unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Commis-
sion upon the complaint of the Commission and the answer of the
respondent, in which answer respondent admits all the material al-
legations of fact set forth in said complaint, and states that it waives
all intervening procedure and further hearing as to said facts, and
the Commission having made its findings as to the facts and con-
clusion that said respondent has violated the provisions of the
Federal Trade Commission Act.

It is ordered, That the respondent, Civilian Preparatory Service,
Inc., a corporation, its officers, representatives, agents, and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale and distribution of its courses of study and
instruction, in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing that the respondent or its representatives have any
connection with or are under the supervision of the United States
Government or the United States Civil Service Commission, or that
respondent is cooperating with or working in conjunction with or by
authorization of the United States Civil Service Commission in pre-
paring students for civil service examinations, or that its school
has been selected by the United States Civil Service Commission to
select and prepare candidates for civil service examinations and
positions.

2. Representing that the respondent is able to secure any advance
information with respect to civil service examinations which is not
available to the general public.

3. Representing that Government positions are open or available
to students taking respondent’s course and passing the civil service
examination, or that civil service examinations will be held at a speci-
fied time or place, unless such examinations have in fact been set by
the United States Civil Service Commission for such time and place.

4. Representing that a prospect solicited has been selected for a
definite Government position after qualifying by taking respondent’s
course and passing the civil service examination, or that it is neces-
sary to take respondent’s course in order to take a civil service
examination or secure a government position under the classified
civil service.
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5. Representing that students of the school conducted by respond-
ent are given preferences in civil service examinations or in appoint-
ments to Government positions, or that respondent’s school has the
recognition or approval of the United States Government or the Civil
Service Commission.

6. Representing that the payment of the purchase price of re-
spondent’s course of instruction, or any part thereof, may be deferred
until after the student has obtained a position with the Government,
unless and until such is the fact.

It is further ordered, That respondent shall, within 60 days after
service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.



268 FEDERAL TRADE COMMISSION DECISIONS

Complaint 30F.T.C.

I~ Tae MATTER OF

METZ BROS. BAKING COMPANY

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED
BY SEC. 1 OF AN ACT OF CONGRESS APIROVED JUNE 19, 1936

Docket 3740. Complaint, Mar. 20, 1939—Decision, Dec. 28, 1939

Where a corporation engaged in manufacture, offer, sale, and distribution of
bread between and among the States of Iowa, Minnesota, South Dakota,
and Nebraska, for resale in sald various States and, as thus engaged, in
gsubstantial competition with others similarly engaged in manufacture, sale,
and distribution of said product in commerce—

Discriminated in price between different purchasers buying sald bread of like
grade and quality sold by it in interstate commerce for use, consumptlon,
and resale, through giving and allowing to some of its purchasers lower
prices than given or allowed to others of its purchasers, in lowering pre-
vailing wholesale price of bread sold by it and its competitors in various
trade areas in aforesaid section from 11 cents to 8 cents for 24-ounce loaf,
and from 8 cents to 6 cents for 16-ounce loaf, while retaining, in certain
Jowa trade area, price of 10 cents for 24-ounce loaf, 8 cents for 20-ounce
loaf, and 6 cents for 16-ounce loaf;

With result that effect of said discrimination in price thus made by it was to
substantially lessen competition and to injure, destroy, or prevent com-
petition between it and its competitors in sale and distribution of such
product, and to tend to create monopoly in it in line of commerce con-
cerned in the various localities or trade areas in the United States in
which said competitors respectively were engaged :

Held, That such acts and practices, under the facts and circumstances get forth,
were in violation of section 2 (a) of act of Congress approved October 173,
1014, as amended.

Before M r. Webster Ballinger, trial examiner.
Mr. John T. Haslett for the Commission.
Sifford & Wadden, of Sioux City, Iowa, for respondent.

CoMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, since June 19, 1936, has violated
and is now violating the provisions of section 2 of the Clayton Act as
amended by the Robinson-Patman Act, approved June 19, 1936 (U. S.
C., title 15, sec. 13), hereby issues its complaint, stating its charges
with respect thereto as follows:

Paracrapn 1. The respondent, Metz Bros. Baking Co., is a corpora-
tion organized and existing under and by virtue of the laws of the
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State of Towa, with its principal office and place of business located at
408 Pearl Street, Sioux City, Iowa, and plants located at Sioux City,
Towa, and Sioux Falls, S. Dak.

Par. 2. Respondent corporation is now and has been since June 19,
1936, engaged in the business of manufacturing, offering for sale,
selling, and distributing bread. Respondent sells and distributes
said product in commerce between and among the States of Iowa,
Minnesota, South Dakota, and Nebraska, and preliminary to or as a
result of said sales causes said product to be shipped and transported
from the place of origin of the shipment to the purchasers thereof
who are located in the aforementioned States other than the State of
origin of the shipment. There is, and has been at all times herein
mentioned, a continuous current of trade and commerce in said product
across State lines between respondent’s factories and the purchasers
of said product. Said product is sold and distributed for resale within
the States of Minnesota, South Dakota, Nebraska, and Iowa.

Par. 3. In the course and conduct of its business, as aforesaid, re-
spondent is now and during the time herein mentioned has been in
substantial competition with other corporations and with individuals,
partnerships, and firms engaged in the business of manufacturing,
selling, and distributing bread in commerce.

Par. 4. In the course and conduct of its business, as aforesaid, since
June 19, 1936, respondent has been and is now discriminating in price
between different purchasers buying said bread of like grade and qual-
ity sold by the respondent in interstate commerce for use, consumption,
and resale by giving and allowing certain of its said purchasers of
its product lower prices than given or allowed other of its said pur-
chasers. Said discrimination in price is, by the following practice
and policy, pursued by the respondent, to wit: In certain trade areas
or localities respondent sells its product of the same grade, quality,
and weight at lower prices than it sells the identical product in other
trade areas or localities. To illustrate, the respondent, in the course
and conduct of its business, maintains two manufacturing plants for
bread, one of said plants being located in Sioux City, Iowa, and the
other plant being located in Sioux Falls, S. Dak.

From its plant located in Sioux Falls, S. Dak., respondent sells
its product to customers located in the trade areas of southeastern,
northwestern, and central South Dakota and a part of southwestern
Minnesota, and 80 miles into the northwestern territory of Towa. From
its plant located in Sioux City, Iowa, respondent sells its product
to customers located in the aforementioned area and also to customers
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located in the trade area comprising the city of Omaha, Nebr., and
in and around the trade area of Marshall and Worthington, Minn.

From the respondent’s plants, as aforementioned, fleets of trucks are
operated for the sale and distribution of bread into and through
the various States, as aforesaid. Prior to September 16, 1938, the
prevailing wholesale price of bread sold by the respondent and its
competitors in the various trade areas, as aforesaid, except in the
State of Iowa, was 11 cents for a 24-ounce loaf, and 8 cents for a
16-ounce loaf. On September 16, 1938, respondent lowered the whole-
sale price of bread within the trade areas designated as sonthwestern
Minnesota and southeastern, northwestern, and central South Dakota,
from 11 cents to 8 cents for a 24-ounce loaf, and from 8 cents to 6 cents
for a 16-ounce loaf, or a decrease in the wholesale price of 27 percent ;
while in the trade area of the northwestern section of the State of Iowa
the respondent maintained a price of 6 cents for a 16-ounce loaf, 8 cents
for a 20-ounce loaf, and 10 cents for a 24-ounce loaf.

Par. 5. The general effect of said discrimination in price so made
by the respondent, as set forth above, has been and may be (@) sub-
stantially to lessen competition, and (3) to injure, destroy, or prevent
competition between respondent and its competitor in the sale and
distribution of such product, and (¢) to tend to create a monopoly in
respondent in said line of commerce in the various localities or trade
areas in the United States in which such competitors respectively are
engaged in business.

Par. 6. The foregoing alleged acts and practices of said respondent
are violations of subsection 2 (a) of section 1 of the said act of Congress
approved June 19, 1936, entitled, “An act to amend section 2 of the
act entitled ‘An act to supplement existing laws against unlawful
restraints and monopolies and for other purposes,’” approved October
15,1914, as amended (U. 8. C,, title 15, sec. 13), and for other purposes.

Rerorr, F1xpINGS As TO THE Facts, ANp OrpER

Pursuant to the provisions of an act of Congress entitled “An act
to supplement existing laws against unlawful restraints and monopo-
lies and for other purposes,” approved October 15, 1914 (the Clayton
Act), as amended by section 1 of an act entitled “An act to amend
section 2 of the act entitled ‘An act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,” ap-
proved October 15, 1914, as amended (U. 8. C,, title 15, sec. 13) and
for other purposes” approved June 19, 1936 (the Robinson-Patman
Act), the Federal Trade Commission on March 20, 1939, issued and
served its complaint in this proceeding upon the respondent Metz
Bros. Baking Co., a corporation, charging it with discriminating in
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price between different purchasers of bread in violation of subsection
(2) of section 2 of the said act, as amended.

After the issuance and service of said complaint an answer was filed
by the respondent Metz Bros. Baking Co. Pursuant to written notice
to the respondent herein of the date, place, and time hearing would be
held, the respondent by counsel appeared and made motion before a
trial examiner for the Commission to withdraw the answer filed and
to file with the Commission in lieu thereof an answer admitting all the
material allegations as set forth in the complaint to be true, and
waiving all intervening procedure and further hearings, all of which
appears in the record herein. Subsequently, the Commission, by order
entered herein, granted respondent’s motion for permission to with-
draw said answer and to substitute therefor an answer admitting all
the material allegations of the complaint to be true and waiving all
intervening procedure, which substitute answer was duly filed in
the office of the Commission.

Thereafter, this proceeding regularly came on for final hearings
before the Commission on said complaint and substitute answer,
briefs, and oral arguments of counsel having been waived, and the
Commission having duly considered the same and being now fully
advised in the premises, makes this its findings as to the facts and
its conclusion drawn therefrom:

FINDINGS AS TO THE FACTS

Paracraru 1, The respondent, Metz Bros. Baking Co., is a corpo-
ration organized and existing under and by virtue of the laws of the
State of Towa with its principal office and place of business located
at 408 Pearl Street, Sioux City, Iowa, and having plants located at
Sioux City, Iowa, and Sioux Falls, S. Dak.

Par. 2. The respondent is engaged in the business of manufactur-
ing, offering for sale, selling, and distributing bread. The respondent
sells and distributes such product in commerce between and among
the States of Iowa, Minnesota, South Dakota, and Nebraska, and
causes such product to be shipped and transported from the place
of origin of the shipment to purchasers who are located in the afore-
mentioned States other than the State of origin of the shipment.
There has been at all times a continuous current of trade and com-
merce in said product across State lines between respondent’s manu-
facturing plants and the purchasers of said product. The product
Mmanufactured by the respondent is sold and distributed for resale
Wwithin the States of Minnesota, South Dakota, Nebraska, and Towa.

Par. 3. In the course and conduct of its business as aforesaid, the
respondent has been and is in substantial competition with other
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corporations and with individuals, partnerships, and firms engaged
in the business of manufacturing, selling, and distributing bread in
conrmerce.

Par. 4. Since June 19, 1936, in the course and conduct of the busi-
ness engaged in by the respondent, the respondent has been discrimi-
nating in price between different purchasers buying said bread of like
grade and quality sold by the respondent in interstate commerce for
use, consumption, and resale by giving and allowing some of its
purchasers of its product lower prices than given or allowed other
of its said purchasers. The respondent pursued the following prac-
tice and policy in discriminating in price, to wit: In certain trade
areas or localities respondent sold its product of the same grade,
quality, and weight at a lower price than it sold the identical product
in other trade areas or localities. From the respondent’s plant lo-
cated in Sioux Falls, S. Dak., respondent sold its product to custo-
mers located in the trade areas of southeastern, northwestern, and
central South Dakota, and a part of southwestern Minnesota, and
30 miles into the northwestern territory of Iowa. From its plant
in Sioux City, Iowa, respondent sold its product to customers located
in the aforementioned area and also to customers located in the trade
area comprising the city of Omaha, Nebr., and in and around the
trade area of Marshall and Worthington, Minn. From these plants
as aforementioned, fleets of trucks operate for the sale and distribu-
tion of bread into and through the various States as aforesaid. Prior
to September 16, 1938, the prevailing wholesale price of bread sold
by the respondent and the respondent’s competitors in the various
trade areas as aforesaid, except in the State of Iowa, was 11 cents
for a 24-ounce loaf, and 8 cents for a 16-ounce loaf. On September
16, 1938, respondent lowered the wholesale price of bread within
the trade areas designated as southwestern Minnesota and south-
eastern, northwestern, and central South Dakota from 11 cents to
8 cents for a 24-ounce loaf and from 8 cents to 6 cents for a 16-ounce
loaf, while at the same time, in the trade area of the northwestern
section of the State of Iowa, the respondent maintained a price of
6 cents for a 16-ounce loaf, 8 cents for a 20-ounce loaf, and 10 cents
for a 24-ounce loaf.

Par. 5. The effect of said discrimination in price so made by the
respondent as heretofore set forth has been to substantially lessen
competition and to injure, destroy, or prevent competition between
respondent and its competitors in the sale and distribution of such
product and to tend to create a monopoly in respondent in said line
of commerce in the various localities or trade areas in the United
States in which such competitors respectively are engaged.
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CONCLUSION

Under the facts and circumstances set forth in the foregoing find-
ings of facts, the Commission concludes that the aforesaid acts
and practices of respondent, Metz Bros. Baking Co., are in viola-
tion of section 2 (a) of said act of Congress entitled “An act to
amend section 2 of an act entitled “An act to supplement existing
laws against unlawful restraints and monopolies and for other pur-
poses’ approved October 15, 1914, as amended (U. S. C,, title 15,
sec. 13) and for other purposes.”

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission, and the answer
filed herein on December 2, 1939, by respondent admitting all the
material allegations of the complaint to be true and waiving the
taking of evidence and all other intervening procedure, and the
Commission having made its findings as to the facts and its con-
clusion, which findings and conclusion are hereby made a part
hereof, that said respondent has violated the provisions of section
2 (a) of an act of Congress entitled “An act to supplement existing
laws against unlawful restraints and monopolies, and for other
purposes,” approved October 15, 1914 (the Clayton Act), as amended.

1t 43 ordered, That the respondent, Metz Bros. Baking Co., its
officers, representatives, agents, and employees, cease and desist:

1. From selling bread from its plants at Sioux City, Iowa, or
Sioux Falls, S. Dak., to purchasers in the trade areas designated
as southwestern Minnesota and southeastern, northwestern, and cen-
tral South Dakota at 8 cents for the 24-ounce loaf, while selling
bread of like grade and quality to purchasers in the trade area
designated as the northwestern section of the State of Iowa at 10
cents for the 24-ounce loaf; and to purchasers in the trade areas
designated as southwest Minnesota and southeastern, northwestern,
and central South Dakota at 8 cents for the 24-ounce loaf, while
selling such product to purchasers in the trade area designated as
the northwest section of the State of Iowa at 8 cents for the
20-ounce loaf.

2. From continuing or resuming the discriminations in price found
by the Commission in paragraph 4 of the findings as to the facts.

3. From otherwise discriminating in price in manner and degree
Substantially similar to the discriminations set forth in paragraph
4 of the Commission’s findings as to the facts.
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1t is further ordered, That the said respondent, Metz. Bros. Baking
Co., within 60 days from the date of the service upon it of this
order, shall file with the Commission a report in writing setting forth
in detail the manner and form in which it is complying and has
complied with the order to cease and desist hereinabove set forth.
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Syllabus

In taE MATTER OF

McKESSON & ROBBINS, INC.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION

OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 3791. Complaint, May 16, 1939—Decision, Dec. 28, 1939

Where a corporation engaged in manufacture of its “Calox Tooth Powder” or

(a)

(3)

(o)

dentifrice, and in sale and distribution thereof to purchasers af various
points in other States, in substantial competition with those likewise
engaged in such sale and distribution of tooth powders or dentifrices,
including among competitors some who do not in any way misrepresent
the ingredients in or efficacy of their products in distribution thereof in
commerce; in advertising its said product in newspapers and other period-
icals ef general circulation in the various States and in the District of
Columbia, and through broadcasts from radio stations of interstate scope
and power—-

Represented, directly and through implication, that use of said powder
would assure possession of teeth which were white, clear and sparkling
and which were beautiful as those of movie stars, and that such stars
employed its said powder to the exclusion of other dentifrices and relied
upon it alone in the care of their teeth, through such statements, among
others, as “For teeth that ‘Shine like the Stars’ use Calox Powder,” “* * *
Take a cue from Hollywood * * *> “*® * #* gjyes teeth the whiteness
and brilliance the screen demands. It deserves its popularity with the
stars * * *” facts being no dentifrice alone is capable of giving all
movie stars white, clear and sparkling teeth, use of its said tooth powder
alone will not assure possession of such teeth or those as beautiful as
teeth of such stars, and such stars do not employ said powder to exclusion
of all other dentifrices nor rely thereon or upon any other dentifrice
alone in the care of their teeth;

Represented, as aforesaid, that no tooth surface was neglected and that
its said dentifrice would clean the proximal surfaces between the teeth,
and that use thereof would result in the liberation of nascent oxygen in the
mouth and would prevent film or decay and remove all types of stains,
asserted three worst enemies of one’s teeth, facts being said powder would
not result in such liberation, but the foam resulting from use thereof,
which it emphasized, was due largely to the soap content thereof, and
it would not clean the proximal surfaces nor prevent film or decay or
remove all types of stains, or any stain other than the ordinary surface
stains;

Represented that sodium perborate in said powder would keep gums firm
and healthy, and that use of a tooth powder was more effective in
cleansing and polishing teeth than was use of a tooth paste, and would
neutralize acid mouth conditions and constituted an effective antiacid, facts
being sald sodium perborate will not accomplish results claimed therefor
and might not be a safe cleansing agent for continued use by one unusually
sensitive or allergic thereto, dentists differ In their preference for tooth
powders or tooth pastes for the brushing, polishing or cleansing of teeth,
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